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Contract No. EES-98-005


BASE AGREEMENT FOR THE PURCHASE AND SALE OF


WHOLESALE POWER AND ENERGY SERVICE
This Base Agreement is made and entered into effective as of May 21, 1998, by and between Houston Lighting & Power Company ("HL&P"), a Division of Houston Industries Incorporated, and ICC Energy Corporation (ICC), a Texas corporation, hereinafter referenced as the Contracting Party.

1.0
PURPOSE AND PROCEDURES
1.1
This Base Agreement establishes the terms governing the sales and purchases of Wholesale Power and Energy Service, as hereinafter defined, during the period that this Base Agreement is in effect.  This Agreement anticipates that the role of HL&P and Contracting Party may change from time to time and that role may in some cases be that of the Seller and in other cases be that of the Buyer.  As used within this Base Agreement, the term "Buyer" refers to the party purchasing and receiving Wholesale Power and Energy Service, and the term "Seller" refers to the party selling and delivering Wholesale Power and Energy Service.

1.2
This Base Agreement is intended to facilitate the entering into by the parties of a variety of types of Wholesale Power and Energy Service transactions with specific pertinent terms and durations.  The types of transactions covered by this Base Agreement are more fully defined in the respective tariffs of the parties which are filed of record with the regulatory bodies with jurisdiction over the parties and the terms of which are incorporated by reference herein for all purposes, are defined by the ERCOT Operating Guides, and are more specifically defined in each Transaction Confirmation.

1.3
From time to time, the parties hereto may enter into one or more transactions under this Agreement.  Seller agrees to sell and deliver and Buyer agrees to purchase and receive the Contract Quantity in accordance with the terms of this Agreement and subject to the specific provisions of the Transaction Confirmation for each particular transaction.  At the sole election of the Buyer, ancillary services may be contracted for under separate agreement, or may be included as a separate and distinct element of a specific transaction (all as further identified in the Transaction Confirmation).  Transactions may be implemented by telephone conversations between the parties which may be electronically recorded by one or both parties.  Under such circumstances the parties shall be legally bound from the time they orally agree to transaction terms and do acknowledge that each will rely thereon.  Any such transaction shall be considered a writing and to have been signed subject to Paragraph 1.3.1.  The parties will use the following Transaction Confirmation procedure set forth in Paragraph 1.3.1 below. 

1.3.1
The parties agree that HL&P will confirm each transaction by sending a Transaction Confirmation to the Contracting Party by electronic means including facsimile.  Subject only to billing and payment adjustments allowed hereunder to reconcile scheduled quantities and actual receipts and deliveries, the parties agree that any objections to the contents of a Transaction Confirmation shall be made in writing within one hour of receipt  (the Confirm Deadline) for all purposes hereunder and at law.  If no objection to the Transaction Confirmation has been received by the Confirm Deadline, the Transaction Confirmation shall be conclusive evidence of the transaction and the final expression of its terms.

1.4
Any undertaking by one party to the other party under any provisions of this Agreement shall not constitute the dedication of the electrical system or any portion thereof of either party to the public or to the other party, its customers, or any other person or entity.  It is understood and agreed that any such undertaking by either party shall cease upon the termination of such party's obligations under each Transaction Confirmation under this Agreement.  Further, HL&P, whether serving as Buyer or Seller hereunder, shall not be required to enter into or continue any transaction under this Agreement to the extent that HL&P determines that to do so will affect HL&P's non-jurisdictional status under the Federal Power Act, unless and until such transaction is ordered by the FERC to be non-jurisdictional under the provisions of the Federal Power Act, nor will HL&P be obligated to continue any transaction that would jeopardize HL&P's primary obligations to its native load customers or in priority of service would require HL&P to interrupt its native load customers in order to fulfill any obligation under this Agreement.

1.5
The entire agreement between the parties shall be those provisions contained in this Base Agreement, any effective Transaction Confirmation and scheduling information provided HL&P by the Contracting Party (hereinafter the "Agreement").  In the event of a conflict between the terms of the Base Agreement and a Transaction Confirmation, the terms of the Transaction Confirmation shall govern.  In the event of a conflict between the content of any schedule and the terms of a Transaction Confirmation, the terms of the Transaction Confirmation shall govern.
2.0
DEFINITIONS
The following terms shall be as defined hereunder except as otherwise agreed by the parties in a specific Transaction Confirmation:

2.1
"Contract Quantity" shall mean the total quantity in MWH of Wholesale Power and Energy Service that Seller agrees to sell and deliver and Buyer agrees to purchase and receive as set forth under the Energy Delivery Period section of each Transaction Confirmation.

2.2
"Control Area" shall mean an electrical system, bound by interconnect (tie line), metering and telemetry, which continuously regulates through automatic generation control, its generation and interchange schedules to match its system load, contributes to frequency regulation of the interconnected system, and meets all Control Area requirements of the ERCOT Operating Guides.

2.3
"Day" shall mean the twenty-four (24) hour period commencing at 00:00 midnight, LT on one calendar day and ending at 00:00 midnight LT on the following day.

2.4
"Energy Delivery Period" shall mean the agreed time during any Day or Days during which Wholesale Power and Energy Service sales and purchases are provided under this Agreement, as set forth in each Transaction Confirmation.

2.5
Energy Transaction Schedule shall mean the form attached as Exhibit B hereto and as further discussed in Paragraph 3.2 of this Agreement.

2.6
"ERCOT" shall mean the Electric Reliability Council of Texas, or its successors.

2.7
"ERCOT Operating Guides" shall mean the written procedures that are prepared and adopted by ERCOT, as such may be revised or superseded from time to time, and which outline the specific practices to be followed by the interconnected ERCOT electric system.

2.8
"Force Majeure" shall mean an unforeseen occurrence or event, which in the exercise of due diligence, is beyond the reasonable control of the party claiming excuse, and which partially or entirely prevents that party's performance of its obligations.  The term "Force Majeure," as employed herein, shall mean acts of God; strikes, lockouts or other industrial disturbances; acts of public enemy, wars, blockades, insurrections, civil disturbances and riots, and epidemics; landslides, lightning, earthquakes, fires, storms, hurricanes and threats of hurricanes, floods and washouts; arrests, orders, requests, directives, restraints and requirements of the government and governmental agencies, either federal or state, civil and military; failure of transmission; explosions, breakage or accident to machinery or equipment; unscheduled outages (shutdowns), of electric generating equipment; demonstrable outages of computer control equipment and/or databases and telecommunication equipment necessary for transmission or receipt of electronic control signals; reductions or interruptions in services as a result of emergency conditions which are necessary to protect generating or transmission facilities or the reliability of transmission facilities or to serve the native load customers of HL&P; or other causes of a similar nature not reasonably within the control of the party claiming suspension. 

2.9
"Intermediary Control Area" shall mean a Control Area that is not a sending or receiving Control Area for a transaction but provides transmission service between sending and receiving Control Areas or other Intermediary Control Areas.

2.10
ISO shall mean the applicable independent system operator whose duties shall be as set forth by law and implemented by effective regulation.

2.11
"LT" shall mean the local time of day in Houston, Texas.

2.12
"Month" shall mean the period beginning at 00:00 midnight LT on the first day of a calendar month and ending at 00:00 midnight LT on the first day of the next succeeding calendar month.

2.13
"MW" shall mean one thousand kilowatts of electricity.

2.14
"MWH" shall mean one thousand kilowatt-hours of electricity.

2.15
"Point of Delivery" shall mean that specific point where title to Wholesale Power and Energy Service transfers and at which point the parties have agreed to make and take delivery of Wholesale Power and Energy Service, all as specified in the Transaction Confirmation.

2.16
"Point of Interconnection" shall mean the tie line/interchange boundaries between individual Control Areas, as specified in each Transaction Confirmation.

2.17
"Ramp Window" shall mean an energy schedule, symmetrical across the top of a clock hour, that is no longer than ten (10) minutes in duration, from five (5) minutes before the hour until five (5) minutes after the hour .

2.18
"Transaction Confirmation" shall mean the form attached as Exhibit "A" hereto.

2.19
"Transmitter" shall mean the entity or entities providing wheeling transmission service to permit the transfer of Wholesale Power and Energy Service between Seller and Buyer.

2.20
"Wholesale Power and Energy Service" shall mean energy in the form of merchantable electricity expressed in whole MWH that is purchased for resale and resold within the wholesale electric market.  This definition at the election of Buyer, may include ancillary services, and if so included shall be identified in the specific Transaction Confirmation. 

2.21 
Ancillary Services shall mean those services as further set forth in the respective 

tariffs of the parties and as enumerated in the Ancillary Services section of the Transaction Confirmation.

3.0
QUANTITY AND SCHEDULING

3.1
The parties understand and agree that any undertaking for transmission services (inclusive of losses) are transactions separate and distinct from and not included under the terms of this Agreement.  Each party to this Agreement shall be responsible for arranging for transmission services necessary to transmit and receive the Wholesale Power and Energy Service to and from each Point of Delivery under this Agreement in accordance with such party's performance obligations under this Agreement, requirements of the ERCOT Operating Guides, and rules implemented by any applicable ISO. 

3.2
Seller agrees to sell and deliver and Buyer agrees to purchase and receive the total Contract Quantity in accordance with the terms of this Agreement and subject to the specific provisions of the Transaction Confirmation for each Days particular transaction.  Seller shall sell and deliver and Buyer shall purchase and receive all Wholesale Power and Energy Service at the MWH per hour delivery rate as identified in the Energy Transaction Schedule for each hour of each specific transaction under this Agreement. A model form of the Energy Transaction Schedule is attached as Exhibit B to this Agreement.  On or before 12:00 noon LT, of each Day in which a Transaction Confirmation is in effect, Contracting Party shall provide HL&Ps dispatcher with a completed Energy Transaction Schedule per transaction, indicating the purchases/sales of Wholesale Power and Energy Service by hour for the following Day. If Contracting Party requires the Wholesale Power and Energy to be delivered to multiple parties, a separate Energy Transaction Schedule for each receiving party is required. Contracting Party may substitute the current approved ISO Transaction Schedule Request provided Contracting Party makes the ISO schedule request(s).

.

3.3
In order to avoid imbalances in Wholesale Power receipts and deliveries and to facilitate Control Area reliability, the parties recognize that available generation must support any Energy Transaction Schedule submitted under this Agreement.  Therefore, each Energy Transaction Schedule must identify, among other things, the generation source being relied upon for such transaction.  In the event that HL&P's dispatcher receives a schedule under this Agreement, which, when aggregated with other schedules received by HL&P's dispatcher for a scheduled point in time, would cause an imbalance to occur, then HL&P's dispatcher will suspend, reject and return all schedules received from all affected parties, whether a party to this Agreement or otherwise.  HL&P will exercise reasonable efforts to work with all parties to resolve the scheduling imbalance situation and continue the transaction, but under such circumstances, HL&P reserves the right, at its election, to terminate or curtail the transaction.

3.4
In the event that Contracting Party should experience a deviation or interruption from the information previously furnished HL&P in Contracting Party's Energy Transaction Schedule for any Day, then Contracting Party shall inform HL&P's dispatcher as soon as reasonably possible with notice of the deviation or interruption.  Any changes in the Energy Transaction Schedule shall be made at a time and rate as mutually agreeable between parties and within the capabilities of the affected Control Areas to accept the change.
4.0
POINT OF DELIVERY

All Wholesale Power and Energy Service purchased under this Agreement shall be delivered by Seller to Buyer at the Point of Delivery set forth in the Transaction Confirmation.  Title to all Wholesale Power and Energy Service and the responsibility therefore shall pass from Seller to Buyer at such Point of Delivery. 

5.0
PRICE
The Price for all Wholesale Power and Energy Service sold and delivered hereunder shall be expressed in Dollars per MWH per Block as more specifically set forth in each Transaction Confirmation.  Such Price shall be agreed to by Buyer and Seller for each Block  of Wholesale Power and Energy Service sold and delivered under this Agreement and shall be identified within the "Energy Delivery Period" section of each Transaction Confirmation.  Buyer shall pay Seller the Price per MWH for all Wholesale Power and Energy Service scheduled and received by Buyer under this Agreement, which Price is subject to Section 6 hereof.  The parties shall indicate, by checking the appropriate box on the Transaction Confirmation, whether the cost of ERCOT-imposed transmission services and losses are included in the price listed for Wholesale Power and Energy Service.  In the event that the Buyer from time to time desires to contract for Ancillary Services under this Agreement, then the parties shall complete the appropriate Ancillary Services section of the Transaction Confirmation and the Price due to the Seller shall be inclusive of the price(s) for such Ancillary Services.  Such Price shall constitute full and complete consideration by Buyer to Seller for Wholesale Power and Energy Service scheduled under this Agreement. 

6.0
TAXES

Seller shall pay or cause to be paid, all taxes, fees, levies, penalties, licenses or charges imposed by any government authority ("Taxes") on or with respect to the Wholesale Power and Energy Service prior to its delivery to Buyer at the Point of Delivery.  Buyer shall pay or cause to be paid, all Taxes on or with respect to the Wholesale Power and Energy Service at and after delivery at the Point of Delivery (other than ad valorem, franchise, or income taxes which are related to the sale of the Wholesale Power and Energy Service and therefore the responsibility of Seller).  In the event Seller is required to remit or pay Taxes which are Buyer's responsibility hereunder, Buyer shall promptly reimburse Seller for such Taxes.  If Buyer is required to remit or pay Taxes which are Seller's responsibility hereunder, Buyer may deduct the amount of any such Taxes from the sums due to Seller hereunder.

7.0
BILLING, PAYMENT AND AUDIT RIGHTS 
7.1
No later than ten (10) days following the conclusion of a transaction under this Agreement, but in no case less often than once each month in which Buyer receives Wholesale Power and Energy Service from Seller, Seller shall render to Buyer a statement setting forth the total number of MWH delivered to Buyer during the relevant Energy Delivery Period , along with a separate itemization for contracted Ancillary Services. Buyer shall pay Seller within sixteen (16) days from date of issuance of Seller's statement. If Buyer, in good faith, disputes the amount of any such statement or any part thereof, Buyer will pay to Seller such amount as it concedes to be correct.  If Buyer disputes the amount due, Buyer shall provide supporting documentation to verify the amount paid.  Upon the parties' resolution of any accounting discrepancy or disagreement, Buyer and Seller agree to settle the outstanding balance which is due within five business days following such resolution. Payments rendered for Wholesale Power and Energy Service to HL&P shall be payable in accordance with the provisions of Paragraph 7.5 hereof.  Payments to Contracting Party shall be payable at the address noted in Paragraph 9.2 hereof.  If Buyer fails to remit the full amount payable by it when due, interest on the unpaid portion shall accrue at a rate equal to the lower of (i) the sum of (a) the prime interest rate effective at Texas Commerce Bank, National Association, Houston, Texas, plus (b) two hundred basis points, from the date due until the date of payment, or (ii) the maximum applicable lawful interest rate. If it is ultimately determined that Buyer owes the disputed amount, Buyer will pay Seller that amount with interest, as determined above, immediately upon such determination.  In the event that Buyer fails to make timely payment of any undisputed amount due hereunder, then Seller, without waiver of any rights it may have in law or equity, shall have the right to terminate this Agreement.

7.2
Each party shall keep detailed records of all transactions under this Agreement sufficient to determine the transfers of Wholesale Power and Energy Service on an hourly basis.  Such records shall be retained and shall be available for audit or examination by the other party as hereinafter provided.  Either party shall each have the right at all reasonable times (but not more often than once each year), upon written notice to the other, to examine the records kept by the other party to the extent reasonably necessary to verify the accuracy of any statement, payment demand, charge, payment or computation made under this Agreement.  Any such audit shall be conducted and the resulting audit report prepared and certified by a nationally recognized firm of certified public accountants to be selected by the non-requesting party from a list of three such firms submitted by the party requesting such audit.  All expenses of any such audit shall be paid by the party requesting the audit.  The accounting firm conducting the audit shall be bound not to disclose and shall treat as confidential any and all proprietary information which is furnished to or examined by such firm in connection with the audit.  Copies of the said audit report shall be simultaneously delivered to each party to this Agreement. 

7.3
Any claim based upon errors in any statement must be made within two (2) years of the date of such statement where the error first occurred.  Following such two year period, a billing statement as adjusted shall be final.  Errors in Buyer's favor shall be rectified in full, with interest as calculated above, by Seller within thirty (30) days of notice and substantiation of such inaccuracy. Errors in Seller's favor shall be rectified in full, with interest as calculated above, by Buyer within thirty (30) days of notice and substantiation of such inaccuracy.  This Paragraph shall survive termination of this Agreement in accordance with the provisions of Section 13 hereof.

7.4
Nothing in receipt of any invoice or statement or any information concerning a transaction and nothing in the act of payment or partial payment shall constitute accord and satisfaction, waiver, release, full payment, satisfaction, laches, estoppel or other defense to a claim by or against the Seller or Buyer for the true and actual amount accurately due and payable for the full period of two (2) years in arrears.

7.5
All payments to HL&P shall be via electronic fund transfer ("EFT") through the automated clearing house system.  No debit transactions shall be authorized under this Agreement.  HL&P shall use all reasonable efforts to keep in confidence and prevent disclosure of any banking information provided by Contracting Party to any person who is not an authorized representative of  HL&P for the purpose of completing EFT transactions under this Agreement.  Both parties agree that all EFT payments made under this Agreement will be governed by the Operating Rules of the National Automated Clearing House Association, as such rules may be revised or amended from time to time.  HL&P and Contracting Party each agrees to pay their respective costs of transmission or receipt of EFT payments pursuant to this Agreement.  An EFT payment shall be (i) considered timely if the payment is completed on the payment due date and (ii) deemed completed when receiving partys depository institution receives, or has control of, the payment.  Each party will give thirty (30) Days' advance notice in writing to the other party of any changes in depository institutions or other payment instructions.

HL&P:
For EFT Payments 
Contracting Party:
For EFT Payments 
8.0
APPLICABLE LAW AND GOVERNMENTAL REGULATION
8.1
This Agreement shall be subject to all applicable laws, rules, and regulations of any governmental authority or regulatory body with jurisdiction over the parties. THE INTERPRETATION AND CONSTRUCTION OF THIS AGREEMENT, AND THE RIGHTS OF THE PARTIES HEREUNDER, SHALL BE INTERPRETED, CONSTRUED, AND GOVERNED BY THE LAWS OF THE STATE OF TEXAS. 

8.2
Neither party will be held in default for failure to perform under this Agreement, if such failure is due to compliance with such rules, regulations, laws, orders or directives of any State, Federal or other governmental regulatory authority with jurisdiction over a party.

8.3
Should either of the parties by law or regulation be ordered or required to do any act inconsistent with the provisions of this Agreement, this Agreement will be deemed modified to conform with such law or regulations.  Nothing in this Agreement will prevent either party from contesting the validity of any such law, order, rule, or regulation, nor will anything in this Agreement be construed to require either party to waive its right to assert the applicable regulatory body, governmental entity, or agency lacks jurisdiction over this Agreement or any party thereto.

9.0
NOTICES

9.1
All Transaction Confirmations and communications regarding Transaction Confirmations shall be in writing and may be sent between the parties via electronic means including facsimile as follows:

HL&P:

Houston Lighting & Power Co.

Attn: Wholesale Power Division

P. O. Box 1700

Houston, TX  77251

Facsimile: (713) 207-2108

Contracting Party:
ICC Energy Corporation






Karl Butler, President






311 N. Market Street, Ste. 300






Dallas, TX  75202






Facsimile:  (214) 744-2206

9.2
Any notice, statement or bill (not otherwise addressed in Paragraphs 7.5 or 9.1 hereof) provided for in this Agreement shall be in writing and shall be duly delivered when received by registered mail, to the post office address of the other party, as follows:

HL&P:

For Statements and Billing
Houston Lighting & Power Company

Attention: Accounts Payable

P.O. Box 1700

Houston, Texas 77251

All Other Notification
Houston Lighting & Power Company

Attention: Manager, Wholesale Power

P.O. Box 1700

Houston, Texas 77251

Contracting Party:     For Statements and Billing
ICC Energy Corporation

Attn:  Accounting

302 N. Market, Ste. 500

Dallas, TX  75202-1846






All Other Notification
ICC Energy Corporation

Attn:  Power Operations

302 N. Market, Ste. 500

Dallas, TX  75202

Any notice, (other than routine communications between dispatchers), which either party may desire to give to the other may be given orally, by electronic means including facsimile, or in writing to the above-referenced offices and persons, but if given orally or sent by electronic means including facsimile shall be promptly followed by a writing which shall be provided in accordance with the foregoing mailing instructions.  For the purpose of this Agreement, facsimiles shall be deemed to have been received upon the sending party's receipt of its facsimile's confirmation of transmittal.  Each party may designate by notice in writing, at least five (5) business days before its effective date, a new address or addressee to which or whom any notice may thereafter be given, served or sent.

10.0
FINANCIAL RESPONSIBILITY

10.1
When reasonable grounds for insecurity of payment arise either party may demand adequate assurance of performance.  Adequate assurance of performance shall mean sufficient security in the form and for the term specified by Seller, including, but not limited to, a standby irrevocable letter of credit, a prepayment, a security in an asset acceptable to Seller or a guarantee by a credit worthy entity.  In the event either party shall (i) make an assignment or any general arrangement for the benefit of creditors; (ii) default in the payment obligation to the other party; (iii) file a petition or otherwise commence, authorize, or acquiesce in the commencement of a proceeding or cause under any bankruptcy or similar law for the protection of creditors or have such petition filed or proceeding commenced against it; (iv) otherwise become bankrupt or insolvent (however evidenced); (v) be unable to pay its debts as they fall due; or (vi) fail to give adequate assurance of its ability to perform its obligations under the Agreement within twenty-four (24) hours of a reasonable request by the other party, then the other party shall have the right to either withhold and/or suspend  deliveries, or terminate the Agreement without prior notice, in addition to any and all other remedies available hereunder.  Seller may immediately suspend deliveries to Buyer hereunder in the event Buyer has not paid any amount due Seller hereunder on or before the second day following the date such payment is due.

10.2
Each party reserves to itself all rights, set‑offs, counterclaim, and other defenses which it is or may be entitled to arising from or out of this Agreement.

11.0
FORCE MAJEURE
11.1
The provisions of this Section 11 shall not apply to any transactions that are identified on a Transaction Confirmation as Economy A/Broker Energy.

11.2
Except with regard to a party's obligation to make payments due under this Agreement for Wholesale Power and Energy Service delivered, neither party shall be liable to the other for a failure to perform its obligations hereunder, if such failure was caused by Force Majeure.

11.3
The party whose performance is prevented by Force Majeure must provide notice to the other party.  Initial notice may be given orally; however, written notification by the party experiencing the Force Majeure event to the other party with particulars of the event or occurrence of Force Majeure is required as soon as reasonably possible.  Upon providing written notification of Force Majeure to the other party, the affected party will be relieved of its obligation to make/accept delivery of Wholesale Power and Energy Service hereunder to the extent and for the duration of Force Majeure and neither party shall be deemed to have failed in such obligations to the other during such occurrence or event. 

Neither party shall be entitled to the benefit of the provisions of Force Majeure under any or all of the following circumstances: (i) to the extent the failure was caused by the party claiming excuse having failed to remedy the condition and to resume the performance of such covenants or obligations with reasonable dispatch; (ii) loss of markets; and (iii) economic hardship and/or benefit.

12.0
TITLE AND WARRANTY

12.1
Unless otherwise specifically agreed, title to the Wholesale Power and Energy Service shall pass from Seller to Buyer at the Point(s) of Delivery.  Seller shall have responsibility for and assume any liability with respect to the Wholesale Power and Energy Service prior to its delivery to Buyer at the specified Point(s) of Delivery.  Buyer shall have responsibility for and any liability with respect to said Wholesale Power and Energy Service after its delivery to Buyer at the Point(s)of Delivery.

12.2
Seller warrants that it will have good and merchantable title to or will have the right to deliver all Wholesale Power and Energy Service sold hereunder and delivered by it to Buyer, free and clear of all liens, encumbrances, and claims.  Seller agrees to indemnify Buyer and save it harmless from all losses, liabilities or claims, including attorney's fees and costs of court ("Claims"), arising from or out of claims of title from any or all persons to said Wholesale Power and Energy Service.  Buyer agrees to indemnify Seller and save it harmless from all Claims arising from or out of claims regarding payment from said Wholesale Power and Energy Service or other charges thereon which attach after title passes to Buyer.
13.0
REMEDIES FOR BREACH AND INDEMNITY
13.1
In addition to, and not excluding any remedy herein provided, it is agreed if either party fails to perform any of its obligations hereunder, including the prompt payment of bills or delivery of Wholesale Power and Energy Service, the injured party may suspend payment of bills or delivery of Wholesale Power and Energy Service, and said party will not be liable in any manner for loss or damage arising from such non-payment or suspension, provided, the injured party shall specifically notify the other party of such failure in writing at least twenty-four hours (24) hours prior to such suspension or non-payment.  No such suspension or non-payment will interfere with the enforcement by either party of any other legal right or remedy.  No delay by either party in enforcing any of its rights hereunder, and no waiver of any right to enforce any breach hereof, will be deemed a waiver of such rights; nor will any waiver by either party of any delay by the other be deemed a waiver of any other subsequent default, all right and options herein provided to the benefit of either party being continuing to the end that the failure to exercise any such right or option shall not be construed as waiving the right or option upon any subsequent delay or breach whether of like or different character.

13.2
For the purpose of this Agreement, the term "Cover Standard" shall mean that if there is an unexcused failure by either party to deliver or take any of the Contract Quantity  pursuant to this Agreement,  non-defaulting party shall use commercially reasonable efforts to obtain or sell Wholesale Power and Energy Service at a reasonable price consistent with the amount of notice provided by the defaulting party, the immediacy of the nondefaulting party's Wholesale Power and Energy Service needs, the length of the Energy Duration Period, as contracted, and the anticipated length in time of the failure of the defaulting party to perform.

In addition to the rights to suspend delivery or payment, as set forth in Section 13.1 above,  and such other rights that may be available in law or equity to the nondefaulting party under this Agreement:

a.)
In the event of a breach of this Agreement by a party in the position of a Seller, Seller shall pay Buyer amount equal to the difference (if any) between the Price as set forth under the Energy Delivery Period section of the relevant Transaction Confirmation(s) for that Block of Wholesale Power and Energy Service that was scheduled to be purchased, but which Seller failed to deliver, and the Replacement Price.  The Replacement Price shall mean the purchase price for Wholesale Power and Energy Service paid by Buyer utilizing the Cover Standard for that Block of Wholesale Power and Energy Service that was scheduled for purchase, but which Seller failed to deliver, inclusive of the cost of Ancillary Services incurred by Buyer to the Delivery Point, but less any costs (including Ancillary Services) that Buyer avoided as a result of Seller's failure to perform.   

b.)
In the event of a breach of this Agreement by a party in the position of a Buyer, Buyer shall pay Seller an amount equal to the difference (if any) between the Price as set forth under the Energy Delivery Period section of the relevant Transaction Confirmation(s) for that Block of Wholesale Power and Energy Service that was scheduled to be purchased, but which Buyer failed to receive, and the Resale Price.  The Resale Price shall mean the price that Seller received for Wholesale Power and Energy Service sold by Seller utilizing the Cover Standard for that Block of Wholesale Power and Energy Service that was scheduled for purchase by Buyer, but which Buyer failed to purchase, inclusive of the cost of Ancillary Services incurred by Seller to the Delivery Point, but less any costs (including Ancillary Services) that Seller avoided as a result of Buyer's failure to perform.

14.0
TERM
This Base Agreement shall remain in effect for one month from the date hereof and from month to month thereafter unless terminated by either party on thirty (30) days written notice; provided, however, if one or more Transaction Confirmations are in effect, termination shall not be effective until the expiration of the latest Energy Delivery Period of such Transaction Confirmation(s).  The obligations of Buyer to make payment hereunder for Wholesale Power and Energy Service, which has been delivered and the obligation of Seller to indemnify Buyer, and Buyer to indemnify Seller, pursuant hereto shall survive the termination or cancellation of the Agreement or Transaction Confirmation.

15.0 MISCELLANEOUS
15.1
Any successor, representative or assignee which shall succeed by purchase, merger or consolidation to the properties, substantially as an entirety of HL&P or Contracting Party, as the case may be, shall be entitled to the rights and shall be subject to the obligations of its predecessor in title under this Agreement.  HL&P or Contracting Party may assign the rights and obligations of this Agreement to an affiliated company, or to a successor company of either party that is owned, directly or indirectly, by a company that is in the direct chain of corporate ownership of such party.  Either party may assign or pledge this Agreement under the provisions of any mortgage, deed of trust, indenture or similar instrument which it has executed or may execute hereafter.  Otherwise, neither party shall assign this Agreement or any of its rights, duties or obligations hereunder unless it shall have first obtained the consent in writing of the other party hereto.

15.2
If any provision in this Agreement is determined to be invalid, void or unenforceable by any court having jurisdiction, such determination shall not invalidate, void, or make unenforceable any other provision, agreement or covenant of this Agreement.

15.3
No waiver of any breach of this Agreement shall be held to be a waiver of any other or subsequent breach.  All remedies afforded in this Agreement shall be taken and construed as cumulative, that is, in addition to every other remedy provided therein or by law.

15.4
This Base Agreement, the Exhibits hereto, and any effective Transaction Confirmation(s) set forth all understandings between the parties respecting the subject matter of each transaction and any prior contracts, understandings and representations, whether oral or written, representing this subject matter are merged into and superseded by the Base Agreement and any effective Transaction Confirmation(s).

15.5
This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same instrument.  As used herein, the singular of any term shall include the plural.

15.6
This Agreement was prepared jointly by HL&P and Contracting Party, and, in the event of doubt or ambiguity in the language of any of its provisions, shall be construed with equal strength in favor of both parties.

15.7
It is the specific intention of the parties hereto that the provisions of this Agreement shall not impart rights enforceable by any person, firm, or organization not a party or not a successor or assignee of a party to this Agreement and, therefore, that there be no third party beneficiary to this agreement.

16.0 
CONFIDENTIALITY 
Neither party shall disclose the terms of this Agreement, inclusive of any Transaction Confirmation, to a third party (other than such Party's and its affiliates' employees, lenders, counsel or accountants who have a need to know the terms of this Agreement) except in order to comply with any applicable law, order, regulation or exchange rule; provided each party shall notify the other party of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure. The provisions of this Agreement shall be considered confidential and proprietary and shall not be disclosed to anyone other than a party to this Agreement without the prior written consent of the other party.  In the event that either party is required by law or operation of rule or regulation to disclose a portion of this Agreement to one other than a party to this Agreement, then such party shall give immediate notice to the other in order that the other party may intervene in any governmental or judicial proceeding to attempt to secure a protective order relative to the contents of this Agreement.  Contracting Party recognizes that HL&P has certain reporting requirements that are required monthly pursuant to directives of the Public Utility Commission of Texas and the U.S. Department of Energy, or their successors. The parties agree that HL&P's response made in filing such reports shall not constitute a violation of this Section of the Agreement.  The parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation; provided, all monetary damages shall be limited to actual direct damages and a breach of this section shall not give rise to a right to suspend or terminate any ongoing transaction under this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this contract to be executed by their duly authorized officers the day and year first above written.

ICC ENERGY CORPORATION


HOUSTON LIGHTING & POWER COMPANY
(Contracting Party)





(a Division of Houston Industries Incorporated)

By:
                                                           
By:                                                                      


Karl R. Butler






 L.G. Brackeen

Title:
President                                                           
Title:Vice President Fuel & Energy Management

EXHIBIT A
TRANSACTION CONFIRMATION
ERCOT Transaction Number: _________________
Date:______________________, 199___.

Transaction Confirmation No._________________.

This Transaction Confirmation is subject to the Base Agreement (Contract No. __________) between HL&P and Contracting Party dated _________, 199___.

Please deliver to ___________________ immediately.

Please notify _______________ in writing within the hour if you are NOT in Agreement with the terms of this Transaction Confirmation.


SELLER: 


Attn:  

Phone: 

Fax: 


BUYER: 


Attn: 

Phone: 

Fax: 

Type of Economy Energy Sale:  (Select One)        __ U-A        __ U-B            __ U-C              __ U-D

Special Conditions for Energy and Services (If Any):





Energy Delivery Period:
    Start Time/


            Transaction

                         Ramp

Block     Power                   Total Hours             Energy                       Type                       Price   
           Window
     1    ________MW     ______/______     ___________ MWH   _________     $_______/MWH    __  YES    __ NO

     2    ________MW     ______/______     ___________ MWH   _________     $_______/MWH    __  YES    __ NO

     3    ________MW     ______/______     ___________ MWH   _________     $_______/MWH    __  YES    __ NO

     4    ________MW     ______/______     ___________ MWH   _________     $_______/MWH    __  YES    __ NO
Price(s) set forth above:   __  include (pursuant to separate agreement)     or      __  exclude  ERCOT  losses.




Ancillary Services: (If Elected):


Energy Price Associated with Service shown above
 Capacity/Scheduling Price Associated with Service
To Be Paid By as Listed Above :

 __HLP Static Scheduling

 __HLP Dynamic Scheduling 

 __Responsive Reserve 

 __Spinning Reserve   

 __Load Following 

 __Load Regulation

 __HLP Area Generation 

     Imbalance

 __HLP Area Load Imbalance

Backup Services:     __Scheduled              __Automatic     __ Emergency


Block __1 __2 __3 __4

Block __1 __2 __3 __4

Block __1 __2 __3 __4

Block __1 __2 __3 __4
$____ per Transaction per Day

$____ per Transaction per Day

$____ Mw per __ Day __ Hour

$____ Mw per __ Day __ Hour

$____ Mw per __ Day __ Hour

$____ Mw per __ Day __ Hour

$____ Mw per __ Day __ Hour

$____ Mw per __ Day __ Hour

$____Mw per __ Day __ Hour
__ Buyer __ Seller

__ Buyer __ Seller

__ Buyer __ Seller

__ Buyer __ Seller

__ Buyer __ Seller

__ Buyer __ Seller 

__ Buyer __ Seller

__ Buyer __ Seller

__ Buyer __ Seller

Contract Quantity:    Total  __________________ MWH under this Transaction Confirmation. 




Delivery Point:  


Sending Control Area: 

Receiving Control Area: 

By: (HL&P) 

Title/Date:  
By: (Contracting Party)

Title/Date:
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EXHIBIT B
HL&P Energy Transaction Schedule
Fax No:  (713) 207-2108

IF QUESTIONS, CONTACT Charles Bodden: (713) 207-2543







Receiving Control Area: ____________________________

Receiving Entity: ___________________________________

Transaction Confirmation Number: _____________________





Sending Control Area: ___________________________

Sending Entity           : ___________________________

Generation Source     : ___________________________



SCHEDULE FOR:
_______   ______________   ______,  _________

(Day of Week)
(Month)

 (Date)
      (Year)







  
HOUR

ENDING
SCHEDULED

ENERGY (MWH)
SCHEDULED

MAXIMUM MW
START/STOP

TIME
RAMP RATE

(MW/MIN)
  


0100







0200







0300







0400







0500







0600







0700







0800







0900







1000







1100







1200







1300







1400







1500







1600







1700







1800







1900







2000







2100







2200







2300







2400







TOTAL:       ____________________
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