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the Indemnification Event, with counsel designated by such Indemnifying Party, provided, 
however, the Indemnified Party shall have the right to select and be represented by separate 
counsel if (i) the Indemnified Party shall have reasonably concluded and specifically notified the 
Indemnifying Party that there may be specific defenses available to it which are different from or 
additional to those available to the Indemnifying Party, or that such Indemnification Event 
involves or could have a material adverse effect upon the Indemnified Party beyond the scope of 
this Agreement, unless a liability insurer is willing to cover such effects; or (ii) the Indemnified 
Party shall have reasonably concluded and specifically notified the Indemnifying Party that there 
may be a conflict of interest between the Indemnifying Party and the Indemnified Party in the 
conduct of the defense of such Indemnification Event. If the Indemnified Party has the right to 
select and be represented by separate counsel as provided herein, then counsel for the 
Indemnified Party shall have the right to direct the defense of the Indemnification Event on 
behalf of the Indemnified Party and, to the extent possible, shall coordinate with counsel 
representing the Indemnifying Party. 

(B) Unless and until the Indemnifying Party assumes control of the defense of 
an Indemnification Event in accordance with Section 17.2 above, the Indemnified Party shall 
have the right, but not the obligation, to contest, defend and litigate, with counsel of its own 
selection, any such Indemnification Event, and the reasonable costs and expenses thereof shall be 
subject to the indemnification obligations of the Indemnifying Party hereunder. 

(C) Neither the Indemnifying Party nor the Indemnified Party shall be entitled 
to settle or compromise any Indemnification Event without the prior consent of the other; 
provided, however, that after agreeing in writing to indemnify the Indemnified Party, the 
Indemnifying Party may settle or compromise any claim without the approval of such 
Indemnified Party. Except where such consent is unreasonably withheld, if the Indemnified 
Party settles or compromises an Indemnification Event without the prior consent of the 
Indemnifying Party, the Indemnifying Party shall be excused from any indemnifieation 
obligation in respect of such settlement or compromise. 

17.5 Subrogation. Upon payment of any indenmification pursuant to Section 17.1 
above, the Indemnifying Party, without any further action5 shall be subrogated to any and all 
claims that the Indemnified Party may have relating thereto, and the Indemnified Party shall, at 
the request and expense of the Indemnifying Party, cooperate with the Indemnifying Party and 
give at the request and expense of the Indemnifying Party such further assurances as are 
necessary or advisable to enable the Indemnifying Party vigorously to pursue such claims. 

ARTICLE 18 - ASSIGNMENT AND OTHER TRANSFER RESTRICTIONS 

18.1 No Assiimment Without Consent. Except as permitted in this Article 18 of this 
Agreement, neither Party shall assign this Agreement or any portion thereof, without the prior 
written consent of the other Party, which consent shall not be unreasonably withheld, delayed or 
conditioned. Assignment of this Agreement or any portion thereof shall be pennitted without the 
prior written consent of the other Party under the following circumstances: 

(A) No consent to assignment shall be required for a Party to assign this 
Agreement to an Affiliate of such Party. 

1
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(B) EPE's consent shall not be required for Seller to assign this Agreement for 
collateral purposes to the Facility Lender. Seller shall notify EPE, pursuant to Section 19.4 of 
this Agreement, of any such assignment to the Facility Lender no later than ten (10) Days prior 
to the assignment. 

In addition, the following conditions shall apply to all assignments: (i) at least thirty (30) Days' 
prior notice of any such assignment is given to the other Party; (ii) any assignee expressly 
assumes the assignor's obligations under this Agreement, unless otherwise agreed to by the other 
Party, and no assignment, whether or not consented to, shall relieve the assignor of its 
obligations under this Agreement in the event the assignee fails to perform, unless the other Party 
agrees in writing in advance to waive the assignor's continuing obligations pursuant to this 
Agreement; (iii) no such assignment impairs any security given by Seller under this Agreement; 
and (iv) before the Agreement is assigned by Seller, the assignee first obtains such approvals as 
may be required by all applicable Governmental Authorities; provided however, that subsections 
(i) and (ii) shall not apply to the collateral assignment of this Agreement by Seller to a Facility 
Lender pursuant to subsection (B) above. 

18.2 Accommodation of Facility Lender. 

(A) EPE acknowledges that upon an event of default under any financing 
documents relating to the Facility, any ofthe Facility Lenders may (but shall not be obligated to) 
assume all of the interests, rights and obligations of Seller thereafter arising under this 
Agreement, provided that, regardless of whether any such Facility Lender assumes all of the 
interests, rights and obligations of Seller thereafter arising under this Agreement, EPE's interests, 
rights and obligations under this Agreement will remain in full force and effect. 

(B) To facilitate Seller's obtaining of financing ofthe Facility, EPE shall make 
commercially reasonable efforts to provide such consents to collateral assignment (a "Lender 
Consent"), certifications, representations, information, opinions, warranties or other documents 
as may be commercially reasonably requested by Seller or the Facility Lender in connection with 
the financing of the Facility; provided, however, that in responding to any such request, EPE 
shall have no obligation to provide any consent, certification, representation, information or 
other document, or enter into any agreement, that adversely affects any of EPE' s rights, benefits, 
risks and/or obligations under this Agreement. Seller shall reimburse, or shall cause the Facility 
Lender to reimburse, EPE for the incremental direct expenses (including the reasonable fees and 
expenses of counsel) incurred by EPE in the preparation, negotiation, execution and/or delivery 
of the Lender Consent or any other documents requested by Seller or the Facility Lender, and 
provided by EPE, pursuant to this Section 18.2(B). 

18.3 Restriction on Transfers. Except as otherwise permitted by this Agreement, (A) 
Seller may not sell the Facility, and (B) neither SunE EPE Holdings, LLC nor Sun Edison LLC, 
each a direct or indirect parent company of Seller (each, a "Parent") may transfer all or any 
portion of the equity interests (the "Interests") in Seller, without the prior written consent of 
EPE. None of the Interests may be transferred, directly or indirectly, to any non-Affiliate of 
Seller. In the event that a Parent should pledge or otherwise encumber any of its Interests as 
security for the payment of indebtedness under the Financing Documents, any such pledge or 

54 



SOAH DOCKET NO 473-21-2606 
PUC DOCKET NO 52195 

CEP's 4th, Q No CEP 4-1 
Attachment 1 

Page 327 of 455 
Voluminous 

hypothecation shall be made pursuant to a pledge or hypothecation agreement that requires the 
pledgee or secured party to be bound by all ofthe terms and conditions ofthis Article 18. 

18.4 Permitted Transfers. Subject to the conditions and restrictions set forth in this 
Article 18 and written notice to EPE not less than ten (10) Days prior to a transfer (except in the 
case of a transfer under subsection (D), for which notice shall be provided not less than five (5) 
Days after the public announcement thereof), (A) Parent may at any time transfer all or any 
portion of its Interests to any Affiliate of Parent, (B) Seller may at any time transfer all or any 
portion of its ownership interest in the Facility to any Affiliate of Seller, (C) a Parent may 
transfer its Interests in Seller to an indirect wholly-owned subsidiary of Sun Edison LLC, and 
(D) the Interests may be transferred in connection with a change in control of MEMC Electronic 
Materials, Inc. or Sun Edison LLC or their respective successors (provided no such transfer 
impairs any security given by Seller under this Agreement) (any such transfer being referred to 
in this Agreement as a "Permitted Transfer'D. 

18.5 Transfer without Consent is Null and Void. Any sale, transfer, or assignment of 
(a) the Interests, (b) any interest in the Facility, or (c) this Agreement made in contravention of 
the terms and conditions set forth in this Article 18 shall be null and void and shall constitute an 
Event of Default pursuant to Article 12. 

18.6 Reimbursement for EPE's Costs from Transfers or Assimments. Seller agrees 
that, in the event Seller assigns or transfers an interest in the Facility or the Agreement, as such 
transactions are described in Article 18, Seller shall be responsible for costs incurred by EPE, 
including reimbursement of costs, expenses and reasonable attorneys' fees incurred to effectuate 
the consent to such proposed transaction. 

ARTICLE 19 - MISCELLANEOUS 

19.1 Waiver. Unless specifically provided otherwise in this Agreement, the failure of 
either Party to enforce or insist upon compliance with or strict performance of any of the terms 
or conditions of this Agreement, or to take advantage of any of its rights under this Agreement, 
shall not constitute a waiver or relinquishment of any such terms, conditions, or rights, but the 
same shall be and remain at all times in full force and effect. 

19.2 Taxes. 

(A) Seller shall be solely responsible for: 

(1) any and all present or future taxes and other impositions of 
Governmental Authorities relating to the construction, ownership or leasing, 
operation or maintenance of the Facility, the Site, or any components or 
appurtenances thereof, including, without limitation, taxes and impositions that 
vary based upon the amount of power produced, the amount or nature of fuel 
consumed, and the nature of wastes produced by the Facility; 

(2) any and all present or future taxes and other impositions of 
Govern:mental Authorities on or with respect to the energy generated by the 

; 
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Facility or the transaction under this Agreement arising up to the Point of 
Delivery, including ad valorem taxes; and 

(3) all ad valorem taxes relating to the Facility except for ad valorem 
taxes on or with respect to the energy generated by the Facility or the transaction 
under this Agreement arising at or beyond the Point of Delivery. 

03) Seller shall not be responsible for payment of gross receipts taxes on 
energy sales to EPE. 

(C) EPE shall be solely responsible for any and all present or future taxes and 
other impositions of Governmental Authorities on or with respect to the energy generated by the 
Facility or the transaction under this Agreement arising at or beyond the Point of Delivery, 
including ad valorem taxes. 

(D) In the event EPE is required by law or regulation to remit or pay such 
taxes or other impositions of Governmental Authorities that are Seller's responsibility pursuant 
to Section 19.2(A) of this Agreement, Seller shall promptly reimburse EPE for such amounts. If 
Seller is required by law or regulation to remit or pay such taxes or other impositions of 
Governmental Authorities that are EPE's responsibility pursuant to Section 19.2(C) of this 
Agreement, EPE shall promptly reimburse Seller for such amounts. Either Party may offset such 
amounts against any undisputed amounts owed to it by the other Party, as provided in Section 
9.3(A) of this Agreement. 

(E) The Parties shall cooperate to minimize tax exposure; however, neither 
Party shall be obligated to incur any financial burden to reduce taxes for which the other Party is 
responsible under this Agreement. 

19.3 Monetary Penalties. If fees, fines, penalties, or costs are claimed or assessed 
against EPE or Seller by any Governmental Authority that are in whole or in part contributed to 
or due to noncompliance by the other Party with this Agreement, any requirements of law, any 
permit or contractual obligation~ the other Party shall promptly reimburse EPE or Seller for 
related monetary penalties to the extent of such contribution or attribution. 

19.4 Notices in Writing. Notices required by this Agreement shall be addressed to the 
Party's representative named in Exhibit C to this Agreement at the addresses noted in Exhibit C. 
Any notice, request, consent, or other communication required or authorized under this 
Agreement to be given by one Party to the other Party shall be in writing. It shall either be hand 
delivered or mailed, postage paid, to the representative of the other Party. If mailed, the notice, 
request, consent or other communication shall be simultaneously sent by facsimile or other 
electronic means. Any such notice, request, consent, or other communication shall be deemed to 
have been received by the Close of the Business Day on which it was hand delivered or 
transmitted electronically (unless hand delivered or transmitted after such close, in which case it 
shall be deemed received at the close of the next Business Day). Real-time or routine 
communications concerning Facility operations shall be exempt from this Section 19.4. 
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19.5 Exhibit Changes. Either Party may change its representative or the information 
for its notice addresses in Exhibit C at any time without the approval ofthe other Party. Exhibit 
A, Exhibit B, Exhibit F, and Exhibit G may be changed at any time with the mutual consent of 
both Parties (including, in the case of Exhibit F, following the Parties' determination of the 
adjustment (if any) to the Solar Energy Payment Rate to reflect the Interconnection Costs of the 
Facility pursuant to Section 8.1(C) of this Agreement). Exhibit D may be changed in accordance 
with Section 16.2(B) of this Agreement. A Party making a change that does not require the 
consent of the other Party shall provide thirty (30) Days notice ofthe change to the other Party. 

19.6 Other Changes. 

(A) The tenns and conditions and the rates for service specified in this 
Agreement shall remain in effect for the tenn of the transaction described herein. Absent the 
Parties' written agreement this Agreement shall not be subject to change by application of either 
Party pursuant to Section 205 or 206 ofthe Federal Power Act. 

(B) Absent the written agreement of all entities to a proposed change, the 
standard of review for changes to this Agreement whether proposed by a Party, a non-party, or 
the FERC acting sua sponte shall be the *public interest" standard of review set forth in United 
Gas P*e Line v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power 
Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956) as clarified by Morgan Stanley 
Capital Group, Inc v. Public UNA Dist. No. l of Snohomish, 554 U.S. (2008) (known as 
the "Mobile-Sierra doctrine"). 

19.7 Disclaimer of Third Partv Beneficiary Rights. In executing this Agreement, EPE 
does not, nor should it be construed to, extend its credit or financial support for the benefit of any 
third parties lending money to or having other transactions with Seller. Nothing in this 
Agreement shall be construed to create any duty to, or standard of care with reference to, or any 
liability to, any person not a Party to this Agreement. 

19.8 Relationship of the Parties. 

(A) This Agreement shall not be interpreted to create an association, joint 
venture, or partnership between the Parties or to impose any partnership obligation or liability 
upon either Party. Neither Party shall have any right, power, or authority to enter into any 
agreement or undertaking for, or act on behalf of, or to act as an agent or representative of, the 
other Party. 

(B) Seller shall be solely liable for the payment of all wages, taxes, and other 
costs related to the employment of persons to perform such services, including all federal, state, 
and local income, social security, payroll, and employment taxes and statutorily mandated 
workers' compensation coverage. None of the persons employed by Seller shall be considered 
employees of EPE for any purpose; nor shall Seller represent to any person that he or she is or 
shall become an EPE employee. 

19,9 Equal Employment Opportunity Compliance Certification. Seller acknowledges 
that, as a government contractor, EPE is subject to various federal laws, executive orders, and 
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regulations regarding equal employment opportunity and affirmative action. All applicable equal 
employment opportunity and affirmative action clauses shall be deemed to be incorporated 
herein as requhed by federal laws, executive orders, and regulations, including, but not limited 
to, 41 C.F.R. §60 1.4(a)(1-7) but shall not thereby apply to Seller. 

19.10 Survival of Obligations. Cancellation, expimtion, or earlier termination of this 
Agreement shall not relieve the Parties of obligations that by their nature should survive such 
cancellation, expiration, or termination, prior to the term of the applicable statute of limitations, 
including without limitation warranties, remedies, or indemnities, which shall survive for the 
period of the applicable statute(s) of limitation. Applicable provisions of this Agreement shall 
continue in effect after termination, including early temlination, to the extent necessary to 
enforce or complete the duties, obligations or responsibilities of the Parties arising prior to 
termination and, as applicable, to provide for final billings and adjustments related to the period 
prior to termination, payment of any money due and owing to either Party pursuant to this 
Agreement, payment of principal and interest associated with the Security Fund, and the 
indemnifications specified in this Agreement. 

19.11 Severability. In the event any of the terms, covenants, or conditions of this 
Agreement, its Exhibits, or the application of any such terms, covenants, or conditions, shall be 
held invalid, illegal, or unenforceable by any court or administrative body having jurisdiction, all 
other terms, covenants, and conditions of the Agreement and their application not adversely 
affected thereby shall remain in force and effect; provided however, that EPE and Seller shall 
negotiate in good faith to attempt to implement an equitable adjustment in the provisions ofthis 
Agreement with a view toward effecting the purposes of this Agreement by replacing the 
provision that is held invalid, illegal, or unenforceable with a valid provision the economic effect 
of which comes as close as possible to that of the provision that has been found to be invalid, 
illegal or unenforceable. 

19.12 Coiq#1*LXgreement: Amendments. The terms and provisions contained in this 
Agreement and its Exhibits constitute the entire agreement between EPE and Seller with respect 
to the Facility and shall supersede all previous communications, representations, or agreements, 
either verbal or written, between EPE and Seller with respect to the sale of Solar Energy from the 
Facility. This Agreement may be amended, changed, modified, or altered, provided that such 
amendment, change, modification, or alteration shall be in writing and signed by both Parties 
hereto, and provided further, that the Exhibits attached hereto may be changed according to the 
provisions of Section 19.5 of this Agreement. 

19.13 Binding Effect. This Agreement, as it may be amended from time to time 
pursuant to this Article, shall be binding upon and inure to the benefit of the Parties hereto and 
their respective successors in interest, legal represenlatives, and permitted assigns. 

19.14 Headings. Captions and headings used in this Agreement are for ease of reference 
only and do not constitute a part ofthis Agreement. 

19.15 Counterparts. This Agreement may be executed in any number of counterparts, 
and each executed counterpart shall have the same force and effect as an original instrument. 
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19.16 Governing Law. The interpretation and performance of this Agreement and each 
ofits provisions shall be governed and construed in accordance with the laws ofthe State ofNew 
Mexico. The Parties hereby submit to the exclusive jurisdiction ofthe courts of the State ofNew 
Mexico, and venue is hereby stipulated as New Mexico. 

19.17 Confidentiality. 

(A) For purposes ofthis Section 19.17, "Disclosing Party" refers to the Party 
disclosing infonnation to the other Party~ and the term "Receiving Party" refers to the Party 
receiving information from the other Party. 

(B) Other than in connection with this Agreement or as otherwise required by 
Applicable Law, the Receiving Party shall not use the Confidential Information (as defined in 
clause (D) below) and shall keep the Confidential Infonnation confidential. The Confidential 
Information may be disclosed to the Receiving Party's or its affiliates' directors5 officers, 
employees, financial advisors, legal counsel and accountants (collectively, "Representatives"), 
but only if such Representatives need to know the Confidential Information in connection with 
this Agreement. The Parties agree that (L)..,su@lpd.R-egresentpi*yei,11*p infogped by the 
Receiving Party of the confidential nature of-*~€**dential -***i{*6#*-And thejrequirement 
and the limitations of its use, (ii) such Representktive#gill be re®i?Bd-i8~ad~ee to aad be bound 
by the tenns of this Section 19.17 as a condition of receiving the Confidential Information, and 
(iii) in any event, the Receiving Party will be responsible for any disclosure of Confidential 
Information, or any other breach of confidentiality provisions of this Agreement, by any of its 
Representatives. The Receiving Party shall not disclose the Confidential Information to any 
person other than as permitted hereby, and shall safeguard the Confidential Information from 
unauthorized disclosure using the same degree of care as it takes to preserve its own confidential 
information (but in any event no less than a reasonable degree of care). To the extent the 
Disclosing Party is required to submit Con :ntal ~tho:rity, the 
Disclosing Party shall use all availatk.me Info*atidn is not 
made public. 

fi~6*4#/Q//##W#I 

(C) If the Receiving Party or its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, subpoena, civil 
investigative demand or similar process, or by applicable law) to disclose any Confidential 
Information, the Receiving Party shall promptly notify the Disclosing Party of such request or 
requirement, if that notification can be made without violating the terms of such compelled 
disclosure, so that the Disclosing Party may seek an appropriate protective order or waive 
compliance with this Section 19.17 with respect to such disclosure. If, in the absence of a 
protective order or the receipt of a waiver under this Agreement, the Receiving Party or its 
Representatives are, in the opinion of their legal counsel, compelled to disclose the Confidential 
Information, the Receiving Party and its Representatives may disclose only such of the 
Confidential Infomlation to the party compelling disclosure as is required by law and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall use 
their reasonable efforts to obtain from the party to whom disclosure is made written assurance 
that confidential treatment will be accorded to such portion of the Confidential Information as is 
disclosed. 

tl 
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(D) As used in this Section 19.17, "Confidential Information" means all 
information that is furnished in connection with this Agreement to the Receiving Party or its 
Representatives by the Disclosing Party, or to which the Receiving Party or its Representatives 
have access by virtue of this Agreement (in each case, whether such information is furnished or 
made accessible in writing~ orally, visually or by any other (including electronic) means), or 
which concerns this Agreement, the Disclosing Party or the Disclosing Party's stockholders, 
members, affiliates or subsidiaries, and which is designated by the Disclosing Party at the time of 
its disclosure, or promptly thereafter, as "confidential" (whether by stamping any such written 
material or by memorializing in writing the confidential nature of any such oral or visual 
information). Any such information furnished to the Receiving Party or its Representatives by a 
director, officer, employee, affiliate, stockholder, consultant, agent or representative of the 
Disclosing Party will be deemed furnished by the Disclosing Party for the purpose of this 
Agreement. Notwithstanding the foregoing, the following will not constitute Confidential 
Information for purposes ofthis Agreement: 

(1) information that is or becomes generally available to the public 
other than as a result of a disclosure or other act by the Receiving Party or its 
Representatives; 

(2) information that can be shown by the Receiving Party to have been 
already known to the Receiving Party on a non-confidential basis prior to being 
furnished to the Receiving Party by the Disclosing Party; 

(3) information that becomes available to the Receiving Party on a 
non-confidential basis from a source other than the Disclosing Party or a 
representative of the Disclosing Party if such source was not subject to any 
prohibition against transmitting the information to the Receiving Party; and 

(4) information developed by the Parties during the negotiation of this 
Agreement that relates solely to this Agreement (as opposed to confidential 
business or operating information of either Party, including pricing), which 
information shall be deemed proprietary to both Parties, each of whom shall be 
free to use such information, as they would any information already known to the 
Parties prior to the negotiation ofthis Agreement. 

(E) The Confidential Information will remain the property of the Disclosing 
Party. Any Confidential Information that is reduced to writing, except for that portion of the 
Confidential Information that may be found in analyses, compilations, studies or other 
documents prepared by or for the Receiving Party in connection with this Agreement, will be 
returned to the Disclosing Party immediately upon its request after expiration or termination of 
this Agreement, unless such Confidential Information has been destroyed by the Receiving Party, 
and no copies will be retained by the Receiving Party or its Representatives, unless the Parties 
agree otherwise. That portion of the Confidential Information that may be found in analyses, 
compilations, studies or other documents prepared by or for the Receiving Party, oral or visual 
Confidential Information, and written Confidential Information not so required to be returned 
wilI be held by the Receiving Party and kept subject to the terms of this Agreement, or 
destroyed. 
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(F) It is understood and agreed that neither this Agreement nor disclosure of 
any Confidential Information by the Disclosing Party to the Receiving Party shall be construed 
as granting to the Receiving Party or any of its Representatives any license or rights in respect of 
any part of the Confidential Information disclosed to it, including any trade secrets included in 
any such Confidential Information. 

19.18 Compliance wilh Applicable Law. This Agreement and the obligations of the 
Parties under this Agreement are subject to all present and future laws with respect to the subject 
matter hereof, either state or federal, and to all valid present and future orders, rules, and 
regulations of duly constituted Governmental Authorities having jurisdiction. The Parties agree 
to comply with any and all such applicable federal, state, and local laws, orders, and regulations 
in connection with the perfonnance of their respective obligations under this Agreement. 
Subject to Section 19.17, each Party shall deliver or cause to be delivered to the other Party such 
certificates and documents, and shall make available such personnel and records relating to the 
Facility, to the extent that the requesting Party requires the same in order to fulfill any regulatory 
reporting requirements, to assist in obtaining the Agreement Approval, or to assist in any 
administrative proceedings before the NMPRC relating to this Agreement, the EPE Procurement 
Pla:n or the Facility. 

19.19 Press Releases and Media Contact. Upon the request of either Party, the Parties 
shall develop a mutually agreed joint press release to be issued describing the location, size, type 
and timing of the Facility3 the long-term nature of this Agreement, and other relevant factual 
information about the relationship. In the event during the Term, either Party is contacted by the 
media concerning this Agreement, the contacted Party shall inform the other Party of the 
existence of the inquiry, and the Parties shall jointly agree upon the substance of any information 
to be provided to the media. 

19.20 Due Authoritv. Each Party represents and warrants that it (a) has full and 
complete authority to enter into and perform this Agreement, subject, in the case of EPE, to the 
condition precedent in Section 6.1(A) and (B) each person who executes this Agreement on 
behalf of such Party has full and complete authority to do so and that such Party will be bound 
thereby, subject, in the case of EPE, to the condition precedent in Section 6.1(A). 
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IN WITNESS WHEREOF, the Parties have executed this Agreement. 

Seller: 

SunE EPE1, LLC 

LEGA4. rgr,-" 

DOW...) 2 .. 

EPE: 
....... 

ectric Compan0 A. 

By: 
bav - M S - Eve n 5 CE - 0 

By : Ao e /& 4 , 0 - . MLA . svp 
/ Rocky ik.. M.'r•Jt 

DATED : ll -*-/ O Reviewed and Approved. 
Legal Department 

By: Cbl~ 

i,/ 41 t. 
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EXHIBIT A 

CONSTRUCTION MILESTONES 

Seller shall specify the following Construction Milestones. 

1. Pre-Construction Milestone: the date that Seller delivers documents reasonably 
acceptable to EPE showing that contracts for the purchase of photovoltaic panels and 
inverters for the Facility have been executed. January 30,2012 

2. Proiect Construction Commencement Milestone: the date on which grading and 
excavation for the Facility begins and physical construction activities, including the 
installation of photovoltaic panels and inverters, at the Site thereafter continues. January 
30,2012 

3. Interconnection Milestone: the date that the Seller's Interconnection Facilities are to be 
completed. June 15, 2012 

4. Commercial Operation Milestone: the Commercial Operation Date. June 30, 2012 

NYI-4291331vll A-1 

- - -



SOAH DOCKET NO 473-21-2606 
PUC DOCKET NO 52195 

CEP's 4th, Q No CEP 4-1 
Attachment 1 

Page 336 of 455 
Voluminous 

EXHIBIT B 

FACILITY DESCRIPTION AND SITE MAPS 

1. Generating Facility Description. 

Facility Description: 12MW AC ground mounted single-axis tracking photovoltaic 
system interconnecting into Hollman Air Force Base Substation in Otero County, New 
Mexico. The Point of Delivery shall be at the low side of the step up transformer at the 
distribution line feeding into the Hollman Air Force Base Substation. 

The Facility includes a 12 MW (AC) solar electric energy system. The solar energy 
system will consist of poly-crystalline photovoltaic (PV) solar modules (Evergreen Solar 
ES-190 modules or equivalent) mounted to a series of single axis trackers (Wattsun -
Array Technologies, Inc. trackers or equivalent). The tracker's support pipe framework 
will be aligned in a north-south row orientation. The solar modules will rotate in an east-
west motion about a horizontal axis throughout the day. Multiple strings of tracker 
mounted solar modules will be electrically connected to power inverters (Satcon 500 kW 
inverters or equivalent). The inverters will connect to transformers where the energy will 
be converted to the prescribed interconnection voltage before interconnecting to the 
utility distribution system. 
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2. Site Description. 

Legal Property Descriptions: Two pieces of land as mapped below and includes S 1/2 of 
the SWIM of Sec 17 T 17S R9E and the Nl/2 of the N W 1/4 Sec 20 T17S 
R9 E, and the NW 1/4 of S19 T17S R9E. 

Sally Walker 

Property for 
Option 

Sally Walker 163.19 Acres 

Property for 
Option 
157.19 Acres 

1 

The site included in this Exhibit is the primary targeted site for this project, During the 
due diligence period ofevaluating this site, if Seller determines thatthis site is not 
acceptable, Seller shall identify, secure, perform due diligence on and confirm acceptance 
on a secondary site that would interconnect into the same substation and meet all 
Construction Milestones listed in Exhibit A. 

NYI-4315055v2 B-2 
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EXHIBIT C 

NOTICE ADDRESSES 

EPE 
Notices: 
El Paso Electric Company 
Attn: Ricardo Acosta 
Director ofResource Planning 
PO Box 982 
El Paso, TX 79901 
Phone: 915-543-2040 
Facsimile: 915-521-4799 

Seller 
Notices: 
SunE EPE1. LLC 
c/o Sun Edison, LLC 
12500 Baltimore Avenue 
Beltsville, MD 20705 
1-800-786-3347 
Attn: VP of Project Finance 
Copy to: General Counsel 

Reference Numbers: 
Duns: 007928955 
Federal Tax ID Number: 74-0607870 

Contract Administration: 

Attn: David Hawkins, Director -
Energy Trading and Fuels 

Phone: (915) 543-4067 
Fax: (915) 521-4751 
E-mail: dhawkil@epelectric. com 

Maintenance Forecasting/Scheduling: 

Attn: David Hawkins, Director -
Energy Trading and Fuels 

Phone: (915) 521-4751 
E-mail: dhawkil@epelectric.coin 

Day Ahead Forecasting/Scheduling: 

Attn: Prescheduler 
Phone: (915) 543-2044 

Day Ahead, Hour Ahead, and Real Time 
Forecasting/Scheduling 

Attn: Real-Time Desk 
Phone: (915) 543-4306 
Phone: To be provided by Seller 

Reference Numbers: 
Duns: 174725494 

Federal Tax ID Number: 20-0291450 

Contract Administration: 
SunE EPEi. LLC 
c/o Sun Edison, LLC 
12500 Baltimore Avenue 
Beltsville, MD 20705 
1-800-786-3347 
Attn: VP of Project Finance 
Copy to: General Counsel 

Maintenance Forecasting/Scheduling: 

Attn: Jason Hooper, Renewable Operations 
Center 

CC: Mark Culpepper, Chief Technology 
Officer 

Phone: 1-888-786-3347 

Day Ahead, Hour Ahead, and Real Time 
Forecasting/Scheduling: 
Phone: 1-888-786-3347 

NYI-4291331vll C-1 
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Payments, Security: 
Attn: Ana Boisselier, Supervisor, 

Energy Accounting 
Phone: (915) 543-2055 

Payments, Security: 

Attn: Assistant Controller 
Phone: (443) 909-7200 
Facsimile: (240) 264-8260 
Email: receiveable@sunedison.com 

With additional Notices of an Event of With additional Notices of an Event of 
Default or Potential Event of Default to: Default or Potential Event of Default to: 

Attn: Gary Sanders, Attorney 
Phone: (915) 543 -2285 
Facsimile: (915) 543-4728 
Email: gsandel@epelectric. com 

SunE EPE1. LLC 
e/o Sun Edison, LLC 
12500 Baltimore Avenue 
Beltsville, MD 20705 
1-800-786-3347 
Attn: VP ofPreject Finance 
Copy to: General Counsel 
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EXHIBIT D 

INSURANCE COVERAGE 

TvDe ofInsurance Minimu:m Limits of Coverage 

1. Commercial General Liability $2,000,000 per occurrence and $5,000,000 combined 
(CGL) single limit each and commercial umbrella occurrence 

and the aggregate, where applicable. If CGL 
insurance contains a general aggregate limit, it shall 
apply separately to the Facility. 

CGL insurance shall be written on ISO occurrence form CG 00 01 01 96 (or a substitute form 
providing equivalent coverage) and shall cover liability arising from premises, operations, 
independent contractors, products/completed operations, contracts, property damage, personal 
injury and advertising injury, and liability assumed under an insured contract (including the tort 
liability of another assumed in a business contract), all with limits as specified above. CGL 
insurance shall include ISO endorsement CG 24 17 (or an equivalent endorsement) which 
modifies the definition of "Insured contracf' to eliminate the exclusion of easement or license 
agreements in connection with construction or demolition operations on or within 50 feet of a 
railroad. There shall be no endorsement or modification of the CGL insurance limiting the scope 
of coverage for liability arising from explosion, collapse, or underground property damage. 

EPE shall be included as an insured under the CGL policy, using ISO additional insured 
endorsement CG 20 10 (or a substitute providing equivalent coverage), and under the 
commercial umbrella insurance. The commercial umbrella insurance shall provide coverage 
over the top of the COL insurance, the Business Automobile Liability insurance, and the 
Employers Liability insurance. 

The CGL and commercial umbrella insurance to be obtained by or on behalf of Seller shall be 
endorsed as follows: 

Such insurance as afforded by this policy for the benefit of EPE 
shall be primary as respects any claims, losses, damages, expenses, 
or liabilities arising out of that certain Purchase Power Agreement 
dated October _, 2010 and insured hereunder, and any insurance 
carried by EPE shall be excess of and noncontributing with 
insurance afforded by this policy. 

2. Business Automobile Liability $1,000,000 combined single limit (each accident), 
including all Owned, Non Owned, Hired and Leased 
Autos 

Business Automobile Liability insurance shall be written on ISO form CA 00 01, CA 00 05, CA 
00 12, CA 00 20, or a substitute form providing equivalent liability coverage. If necessary, the 
policy shall be endorsed to provide contractual liability coverage equivalent to that provided in 
the 1990 and later editions of CA 00 01. 
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3. Workers Compensation $1,000,000 minimum and Statutory Requirements. 
Seller may comply with these requirements through 
the use of a qualified self-insurance plan. 

4. Employers Liability $1,000,000 each accident for bodily injury by 
accident, or 

$1,000,000 each employee for bodily injury by 
dRsease. 

5. Excess Liability Coverage $6,500,000 general aggregate 

6. Business Interruption/Extra 
Expense Endorsements 

$5,000,000 general aggregate 

NYI-4291331vl 1 D-2 
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EXHIBIT E 

SELLER'S REQUIRED GOVERNMENTAL AUTHORITY PERMITS, CONSENTS, 
APPROVALS, LICENSES AND AUTHORIZATIONS TO BE OBTAINED 

The following is a list ofkey environmental compliance activities. 

1. National Environmental Policy Act (NEPA) review: 

2. Federal Aviation Agency (FAA) Notice of Obstruction: 

3. Clean Water Act (CWA). Wetlands and Waters of the United States: 

4. Endangered Species Act - Section 10: 

5. [Intentionally Deleted] 

6. National Historic Preservation Act (NHPA)-

7. Renewable Energy Credit Generator Certification: 

8. Spill Prevention Containment and Control Plan (SPCC Planj: 

9. Storm Water Management: 

10. Construction Permits: 

This Exhibit E may be updated by Contractor from time to time and shall be completed no later 
than the Pre Construction Milestone date set forth in Exhibit A. 
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EXHIBIT F 

SELLER'S EXPECTED AND COMMITTED SOLAR ENERGY 
AND SOLAR ENERGY PAYMENT RATE 

Solar Energy 
Commercial Operation Expected Solar Committed Solar Payment Rate (in 

Year Energy (in MWh) Energy (in MWh) $/MWh) 

1 28,112 21,084 $104.39 
2 27,887 20,915 $104.39 
3 27,664 20,748 $104.39 
4 27,443 20,582 $104.39 
5 27,223 20,417 $104.39 
6 27,005 20,254 $104.39 
7 26,789 20,092 $104.39 
8 26,575 19,931 $104.39 
9 26,362 19,772 $104.39 
10 26,152 19,614 $104.39 
11 25,942 19,457 $104.39 
12 25,735 19,301 $104.39 
13 25,529 19,147 $104.39 
14 25,325 18,993 $104.39 
15 25,122 18,842 $104.39 
16 24,921 18,691 $104.39 
17 24,722 18,541 $104.39 
18 24,524 18,393 $104.39 
19 24,328 18,246 $104.39 
20 24,133 18,100 $104.39 
21 23,940 17,955 $104.39 
22 23,749 17,811 $104.39 
23 23,559 17,669 $104.39 
24 23,370 17,528 $104.39 
25 23,183 17,387 $104.39 
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EXHIBIT G 

SELLER'S FORMAT FOR RENEWABLE ENERGY CERTIFICATES 

In accordance with Article 10 ofthis Agreement, Seller shall provide EPE with RECs in the 

format prescribed in this exhibit. 

RENEWABLE ENERGY CERTIFICATE 

Period: For the month of , 20__ 

Source of REC: Renewable Energy Provider 

fSeller Name, Address, Facility Name] 

Contact: 

ISeller contact person, address, telephone, fax and email] 

Generator type: 

Nameplate capacity: (in MW) 

Date of generator start-up: 

Fuel source: 

Revenue Meter manufacturer and identification / serial number: 

Location of generator: 

Renewable Energy Purchaser: 

Interconnection Utility: El Paso Electric Company 

Control Area Operator: El Paso Electric Company 

NYI-4291331vll G-1 
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EPE Contact: 
Evan Evans 
P.O. Box 982 
El Paso, TX 79960 
(915) 543-5995 
Fax (915) 521-4729 
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MONTHLY STATEMENT OF RECS 

Renewable Energy delivery for the month of , 20_ 

Energy Delivered: kWh 

Weighted Value o f Energy Delivered 
multiplier) 

kWh (multiply by RPS 

SUPPLIER CERTIFICATION 

I, , hereby certify that: 

The energy produced, sold and delivered by ISenerl to El Paso Electric Company from 
these facilities is from a renewable energy resource, as defined by the New Mexico Renewable 
Energy Act, NMSA 1978, Section 62-16-1 et sea., and the NMPRC Rule 572, Renewable 
Energy For Electric Utilities, 17.9.572 NMAC; 

Each kilowatt hour of electricity is generated using a fuel source; and 

No other Renewable Energy Certificates associated with the renewable energy produced 
and delivered by fSetlerl to El Paso Electric Company have been traded, sold, retired or 
otherwise transferred by fse#erl to any other person or entity. 

fSELLERJ 

By: 
[Name/Title] 

Date 
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First Amendment 

to 

Power Purchase Agreement 

Between 

SunE EPE1, LLC and 

El Paso Electric Company 

This First Amendment to Power Purchase Agreement (this "Amendment") is made this 
day of August, 2011 (the "Execution Date"), by and between SunE EPEh LLC ("Seller"), a 

Delaware limited liability company, and El Paso Electric Company ¢,EPE'*), a Texas corporation 
(EPE and Seller each being sometimes referred to in this Agreement as a "Partv" or, collectively, 
as the "Parties"). All capitalized terms used herein but not otherwise defined herein shall have 
the meanings set forth in the PPA (as defined below). 

RECITALS 

WHEREAS, the Parties have entered into that certain Power Purchase Agreement, dated 
as of November 8, 2010 (the "PPA"); and 

WHEREAS, EPE's procurement actions in entering the PPA were approved by the New 
Mexico Public Regulation Commission by Final Order in EPE's 2010 Procurement Plan 
proceeding Case No. 10-00200-UT; and 

WHEREAS, Seller and EPE have agreed to enter into this Amendment in order to, 
among other things, (a) advance the Commercial Operation Date of the Facility, and (b) make 
other modifications to the PPA relating thereto; and 

NOW THEREFORE, in consideration of the mutual covenants herein contained, the 
sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the following: 

AGREEMENT 

Section 1. Amendments. The Parties agree to amend the PPA as follows: 

1.1 The first recital of the PPA is hereby amended by replacing the phrase 
"approximately 12 MWac" with the phrase "approximately 10 M Wac." 

1.2 Section 1.4.8 of the PPA is hereby amended by replacing the phrase "Las 
Cruces Airport Substation" with the phrase "Chaparral substation." 

1.3 Section 1.4.31 of the PPA is hereby amended by replacing the phrase 
"approximately 12 MWac" with the phrase "approximately 10 MWac." 
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1.4 Section 3.1 of the PPA is hereby amended by (a) replacing the phrase 
"approximately 12 MWac" in the first sentence thereof with the phrase "approximately 10 
MWac" and (b) replacing the phrase "28,112 MWh" in the last sentence thereofwith the phrase 
"255769 MWh." 

1.5 Section 4.4 of the PPA is hereby deleted in its entirety and replaced as 
follows: 

4.4 Extension of Construction Milestones. After executing this 
Agreement and subject to Section 6.1 and Section 14.3(D)(5) herein, 
Seller may extend any Construction Milestone (including the Commercial 
Operation Milestone) as a result of (A) the occurrence of one or more 
Force Majeure Events or (B) the occurrence of one or more of the events 
described in clauses (i)-(iv) below (each, a "Permitted Extension"); 
provided, however, that such extension for reasons of Force Majeure 
Events may not delay achievement of any Construction Milestone beyond 
June 30, 2013. Delays that are due to (i) failure of the Parties to execute 
an Interconnection Agreement on or before August 31, 2011, so long as 
such failure is solely due to any failure by EPE to complete, in a 
commercially reasonable manner and timeframe to facilitate such 
execution on or before such date, the relevant facility studies necessary for 
the execution of an Interconnection Agreement, excluding any such failure 
by EPE caused by a failure by Seller to provide to EPE, in a commercially 
reasonable manner and timeframe to facilitate the timely completion of 
such facility studies, the relevant information relating to the Facility 
necessary for EPE to complete such facility studies, (ii) failure of EPE for 
any reason to complete the construction of EPE's Interconnection 
Facilities on or before March 1, 2012, (iii) failure of the Agreement 
Approval Date to occur on or before December 31,2010, or (iv) inability 
of Seller, despite due diligence. to obtain any licenses, permits, or 
approvals required by any Governmental Authority, to the extent any such 
delay described in clauses (i)-(iv) above causes a delay in the achievement 
of any Construction Milestone, shall extend such Construction Milestone 
day-for-day, subject to the June 30,2013, limitation on extensions set 
forth herein. Changes in a Construction Milestone for any other reason 
are not allowed. 

1.6 Sections 6.1(C) and (D) of the PPA are hereby deleted in their entirety and 
replaced as follows: 

(C) On or before August 31, 2011, the Parties shall have 
completed negotiation of a mutually acceptable form and terms of the 
Interconnection Agreement, and finalized, executed and delivered, the 
Interconnection Agreement, except to the extent that the failure of such 
negotiation to be completed and the Interconnection Agreement to be 
finalized, executed and delivered on or before such date resulted from any 
failure by EPE to use its commercially reasonable efforts to negotiate a 
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mutually acceptable form and terms of, and then to finalize, execute and 
deliver, the Interconnection Agreement on or before such date. 

(D) On or before August 31, 2011, the Parties shall have 
completed negotiation of a mutually acceptable form and terms of the 
Interconnection Agreement, and finalized, executed and delivered, the 
Interconnection Agreement, except to the extent that the failure of such 
negotiation to be completed and the Interconnection Agreement to be 
finalized, executed and delivered on or before such date resulted from any 
failure by Seller to use its commercially reasonable efforts to negotiate a 
mutually acceptable form and terms of, and then to finalize, execute and 
deliver, the Interconnection Agreement on or before such date. 

1.7 Section 8.1(B) of the PPA is hereby deleted in its entirety and replaced as 
follows: 

(B) During Commercial Operation. Provided fhat the 
cumulative deliveries in the Commercial Operation Year do not exceed 
one hundred fifteen percent (115%) of the Expected Solar Energy, EPE 
shall pay Seller the product of (i) the Solar Energy delivered to EPE by 
Seller in the Month and (ii) the Solar Energy Payment Rate specified for 
each Commercial Operation Year. For all Solar Energy delivered by 
Seller to EPE in a Commercial Operation Year that is in excess of one 
hundred fifteen percent (115%) of the Expected Solar Energy, EPE shall 
have the option to either (a) pay Seller the then-current avoided cost for all 
Solar Energy delivered by Seller to EPE at the Point of Delivery in excess 
of one hundred fifteen percent (115%) of the Expected Solar Energy 
C'Excess Solar Energy") for such Commercial Operation Year or (b) elect 
not to accept any Excess Solar Energy. If EPE elects not to accept Excess 
Solar Energy, Seller shall have the right to sell such Excess Solar Energy 
(together with any RECs associated with such Excess Solar Energy) to 
another buyer until tile end of the applicable Commercial Operation Year 
and the term of such transaction shall not be longer than the remainder of 
such Commercial Operation Year, after which the Parties' obligations 
shall resume pursuant to this Agreement. Seller shall notify EPE upon 
Seller's delivery of a quantity of Solar Energy hereunder that exceeds one 
hundred ten percent (110%) of Expected Solar Energy for a Commercial 
Operation Year. EPE shall elect within 10 Business Days of Seller's 
notice to either accept or decline any Excess Solar Energy Seller may 
produce during such period. In the event EPE does not accept Excess 
Solar Energy in accordance with this Section 8.1, EPE shall use 
commercially reasonable efforts, consistent with Applicable Laws, to 
assist Seller with securing transmission service, which shall be at Seller's 
expense. 

].8 Exhibit A of the PPA is hereby deleted and replaced with a new Exhibit A, 
attached hereto and incorporated herein. 

-3-
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1.9 Exhibit B of the PPA is hereby deleted and replaced with a new Exhibit B. 
attached hereto and incorporated herein. 

1.10 Exhibit F of the PPA is hereby deleted and replaced with a new Exhibit F. 
attached hereto and incorporated herein. 

Section 2. Further Assurance. Except as expressly amended or modified as set forth 
in Section 1 of this Amendment, the PPA remains unchanged as of the Execution Date. 

Section 3. Severabilitv. If any provision of this Amendment is held invalid, illegal or 
unenforceable, the validity, legality or enforceability of the remaining provisions hereof will not 
in any way be affected or impaired thereby. 

Section 4. Representations and Warranties. Each of the Parties represents and 
warrants that the execution, delivery and performance of this Amendment are within its powers, 
have been duly authorized by all necessary action and do not violate any of the terms and 
conditions in its governing documents, any contracts to which it is a patty or any law, rule, 
regulation, order or the like applicable to it, and that the person who signs below on its behalf has 
the authority to execute this Amendment on its behalf and to bind it to this Amendment. 

Section 5. No Further Agreeinent. This Amendment, together with the PPA, sets 
forth the entire agreement of the Parties with respect to the subject matter herein, and supersedes 
all previous understandings, written or oral, with respect thereto. 

Section 6. Miscellaneous. This Amendment may not be amended, modified, 
abrogated or superseded by a subsequent agreement unless such subsequent agreement is in the 
form of a written instrument signed by the Parties. This Amendment may be executed in one or 
more counterparts, each of which will be deemed to be an original of this Amendment and all of 
which, when taken together, will be deemed to constitute one and the same agreement. The 
exchange of copies of this Amendment and of signature pages by facsimile transmission or by 
other electronic means shall constitute effective execution and delivery ofthis Amendment as to 
the Parties and may be in lieu of the original Amendment for all purposes. Signatures of the 
Parties transmitted by facsimile or by other electronic means shall be deemed to be their original 
signatures for all purposes. 

Section 7. Governing Law. This Amendment shall be governed by the laws of the 
State ofNew Mexico. 

-4-
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IN WITNESS Wl]EREOF. the Parties have executed this Amendment as of the 
Execution Date. 

Seller: 

SunH EPEL LLC 

By: 4r 

EPE: 

El Paso Electric Company ~ 

By: 

VL By: l/Lo , V 

0/ 
Reviewed and Aprro·,eri 

G,5 j., 8/91/t , 

co'j F'io' 
' 'r 

L IS .L, 

-,j? ekAU'C--3--
,ate ~.4--

1<a. L (7\) 
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EXHIBIT A 

CONSTRUCTION MILESTONES 

Seller shall specify the following Construction Milestones. 

1. Pre-Construction Milestone: the date that Seller delivers documents reasonably 
acceptable to EPE showing that contracts for the purchase of photovoltaic panels and inverters 
for the Facility have been executed. November 30.2011 

2. Proiect Construction Commencement Milestone: the date on which grading and 
excavation for the Facility begins and physical construction activities, including the installation 
ofphotovoltaic panels and inverters, at the Site thereafter continues. December 31,2011 

3. Interconnection Milestone: the date that the Seller's Interconnection Facilities are 
to be completed. March 1, 2012 

4. Commercial Operation Milestone: the Commercial Operation Date. April 30, 
2012 
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Attachment 2 
To Amendment 

EXHIBIT B 

FACILITY DESCRIPTION AND SITE MAPS 

1. Generating Facility Description. 

Facility Description: Approximately 10 MW AC ground mounted single-axis tracking 
photovoltaic system interconnecting into Chaparral Substation in Otero County, New 
Mexico. The Point of Delivery shall be at the EPE utility grade revenue meter located at 
the Point of Common Coupling located at the Facility. 

The Facility includes an approximately 10 MW (AC) solar electric energy system. The 
solar energy system will consist of poly-crystalline photovoltaic (PV) solar modules 
(MEMC 275W modules or equivalent) mounted to a series of single axis trackers. The 
tracker's support pipe framework will be aligned in a north-south row orientation. The 
solar modules will rotate in an east-west motion throughout the day. Multiple strings of 
tracker mounted solar modules will be electrically connected to power inverters (Satcon 
500 kW inverters or equivalent). The inverters will connect to transformers where the 
energy will be converted to the prescribed interconnection voltage before interconnecting 
to the utility distribution system, 

2. Site Description: Up to 180 acres of a 233.349 acre tract Hereford Gardens Land and Cattle 
Company, Inc. Special Warranty deed recorded in Book 943, Page 508 of the Otero County 
Records Chaparral, Otero County. New Mexico as mapped below. 
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EXHIBIT F 

SELLER'S EXPECTED AND COMMITTED SOLAR ENERGY AND SOLAR ENERGY 
PAYMENT RATE 
CHAPARRAL 

Commercial Expected Solar Energy Committed Solar Solar Energy Payment 
Operation Year (in MWh) Energy ( in MWh) Rate (in $/MWh) 

1 25,769 19,327 104.39 
2 25,563 19,172 104.39 
3 25,359 19,019 104.39 
4 25,156 18,867 104.39 
5 24,955 18,716 104.39 
6 24,755 18,566 104.39 
7 24,557 18,418 104.39 
8 24,360 18,270 104.39 
9 24,166 18,124 104,39 
10 23,972 17,979 104.39 
11 23,780 17,835 104.39 
12 23,590 17,693 104.39 
13 23,401 17,551 104.39 
14 23,214 17,411 104.39 
15 23,029 17,271 104.39 
16 22,844 17,133 104.39 
17 22,662 16,996 104.39 
18 22,480 16,860 104.39 
19 22,300 16,725 104.39 
20 22,122 16,592 104.39 
21 21,945 16,459 104.39 
22 21,769 16,327 104.39 
23 21,595 16,197 104.39 
24 21,423 16,067 104.39 
25 21,251 15,938 104.39 
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SunE EPE l,LLC 
cA) Sun Edison LLC 
12500 Baltimore Avenue 
Be]tsville, MD 20705 

April 30, 2012 

Ricardo Acosta 
Director of Resource P]anning 
EJ Paso Electric Company 
PO Box 982 
E]Paso, TX 79901 

RE: 10 MW AC (approximately) PV Facility located in Chaparral, Otero County, NM 

Dear Mr. Ricardo Acosta: 

Reference is made to that certain Power Purchase Agreement dated as of November 8, 
2010, as amended by the First Amendment to the Power Purchase Agreement dated as of 
August 31,2011 (as the same may be amended, amended and restated, supplemented or 
otherwise modified from time to time, the 4'Agreement") between El Paso Electric 
Company C'EPE") and SunE EPE1, LLC ("Seller") with respect to the above referenced 
Facility. Terms used but not defined herein shall have the meaning set forth in the 
Agreement. 

Pursuant to Section 12.1(G) of the Agreement. Sell:r hereby notifies EPE that the 
Revised Commercial Operation Mijcstoncdatc s.hail be May 30,2012. EPE has 
informed Seller that EPE requires 52,90 RECs from Seller for each day of delay in the 
Facility achieving Commercial Operation since .April 30,2012. 

Seller hereby confirms that it will deliver to EPE the required 52.90 replacement RECs 
for each Day of delay in the Facility achieving Commercial Operation since April 30, 
2012. Seller shall satisfy izs obligationlo deliver such replacement RECs to EPE by: 

i, delivery of any and all RECs amibutablc to the generation of Solar Energy by 
the Facility prior to the Commercial Operation Date C'Pre-COD RECs"); and 

ii. if required, the delivery of third-party sourced RECs necessary to satisfy such 
replacement REC obligation (the *'IU:placement RECs"). 

For clarity. all Pre-COD RECs and any Replacement RECs shall be delivered by Seller to 
EPE within thirty (30) days ofthe Commercial Operation Date as declared by Seller 
pursuant to its Notice of Commerciaj Operation. The parties acknowledge and agree that 
Seller's agreement to deliver replacement RECs to EPE pursuant to the terms set forth in 
this agreement satisfies and cures any Construction Period Event of Default caused by the 

Suuwdkon 
Corporate Hcndquar[crs 
12500 Baltimore Avenue 
Bclts¥114 MD 20705 

866 SunEdiwn (7% 3347) 
T t i 443 909 7200 
F + 1 443-909·7150 

infb@suncdison.com 
www suncdison com 
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failui'e of the Facility to meet the Commercial Operation Milcstone pursuant to Section 
12. I (G) ofthe Agreement, 

Additionally: and notwithstanding anything to the contrary set forth in Section 4,3 ofthe 
Agreement, or otherwise, Seller shall pay EPE 81,500 for each Day of delay between 
April 30,2012 and lhe Commercial Operation Date as declared by Seller pursuant to its 
Notice of Commercial Operation as full and complete satisfaction of any and ail Delay 
Damages arising under the Agreement. Such paymentsha!] be made by or on behalf of 
Seller in immediately available funds by wire ti ansfer upon closing of the transactions 
contemplated by the 1-ransaction Documents described in that certain Acknowledgment 
and Agreement or Lender Consent to be entered into by and between Seller and EPE. 

Seller hereby requests that EPE countersign below to confirm its acknowledgment and 
agreement to the terms and agreements set forth herein. 

fRemainder of page intentionally bfank, signature page to Jbilowl 

Su»Edt son 
Corporlitc Headquarters 
I 2500 Baltimore Avemie 
B¢]isvilk:, MD 20705 

866);u»Edison (786 3]47) 
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F+1443·901#-7150 

infb@sunedigon.com 
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SunE EPE1, LLC 
("SELLER'D 

By: M ZL. )9#L 
NMne: J,z f:- -\~lejg6¢ 
Title: Authorized Representative 

ACKNOWLEDGED AND AGREED 
El Paso Electric Company 
("EPE") 

By: 
# 

Nan 
Title: C,t.- /'.icf:L 2-f'bcui'D+ 7 .Vr- t' / • 

'1 .rf J i ... 

SU,]Edien 
Corporate I Icadquarlcrs 
)2500 Baltimoft Avenue 
Beitsv,Ilc, MD 20705 

366 SiknEdis~ { 786351m 
-r *i 443 909 7200 
F+I 443-90('-7!50 

-

infc@suncdison.com 
www suncdison.com 
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SunE EPEI. LLC 
c/o SuIt Edison LLC 
12500 Baltimore Avenue 
Beltsville, MD 20705 

July 18 2012 

Ricardo Acosta 
Director ofResource Planning 
El Paso Electric Company 
PO Box 982 
El Paso, TX 79901 

RE: IOMWac PV project located in Chaparral, NM 

Dear El Paso Electric Company: 

Reference is made to that certain Power Purchase Agreement dated as of November 8, 
2010, as amended by the First Amendment to {hc Power Purchase Agreement dated as of 
August 31,2011 (as the same may be amencled: amended and restateds supplemented or otherwise'modified from time to time. including wifhb-ut limitationpursuant to Olat 
certain letter agreemei:tt dated as of April 30, 2012, the "Agreeinent") between El Paso 
Electric Company ("EPE'-) and SunE EPE1, LL.C C'Seller"). Capitalited terms used 
herein but not defined shall have the JncaningS set forth in the Agreement. 

As the Partics have discussed, Seller and EPE have determined that the Intercomieetion 
Costs for the Facility have totaled $340,000. After taking int.o account Seller's prior 
payment of $340,000 for such Interconnection Costs, the Parties are in agreement that 
Seller has fully satisfied its Interconnection Costs payment obligations. Additionally, and 
pursuant to Section 8.1(c) oftbe.Agreement, the Parties hereby agree that the Solar 
Energy Payment Rate shall be adjusted to $104'.05/MWh based on such Interconnection 
Costs. Exhibit F of the PPA is hereby deleted and replaced with the new Exhibit F 
attached hereto anct incorporated herein. 

Seller hereby requests that EPS Coi,ntcrsign below to confirm its acknowledgment and 
agreement to the terms and agreements set forth herein. 

[Remoinder ofpage intentionally blank signature page to followl 

bUD[.<it.•it,h 
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SunE EPEI, LLC 
("SELLERP) 

By: 02-. 00~'71 -
Nahfd: €I-££G~%706 ·013 £'f 
Title: 

ACKNOWLEDGED AND AGREED; 

El Paso Electric Company 
OEPE'D 

* 

By: 
Nam'e: f-' cf,26>d /. c«5.7* 
Title: /)/hrc'f'»Z, - /Egro~y,eogf 

O FL,·: gt tb{ fue U u#-4 

Sul/*4*4-?a 
Corpor·dt© H¢adquoitCTS 
i2500 Baltimore Avenue, 
Beli:vi[le. MD 20705 

866 Sttri]Idif~on (786 3347) 
T·14 443 909 7200 
F ··,I 443-909-7150 

ijlfoigsu~kd~Son. Con3 
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EXHBH F 

SELLER'S EXPECTED AND COMMITTED SOLAR ENERGY 
AND SOLAR ENERGY PAYMENT RATE 

Commercial Expected Solar Committed Solar Solar Energy 
Operation Year Energy On MWh) Energy (in MWh) Payment Rate (in 

$/MWh) 
1 25:769 19,327 $104.05 
2 25,563 I 9; 172 $104.05 
3 25.359 19.019 $ i 04.05 
4 25,156 18.867 $104.05 
5 24,955 18,716 $104.05 
6 24,755 18.566 $104.05 
7 24,557 18:418 $104.05 
8 24.360 18,270 $104.05 
9 244166 18,124 $104.05 
10 23,972 17:979 $104.05 
11 23,780 17,835 $104.05 
12 23.590 17,693 $104.05 
13 23,401 17,551 $104.05 
14 23.214 17,411 $104,05 
] 5 23,029 17,271 $104.05 
16 22,844 17,133 $104.05 
]7 22:662 16,996 $]04.05 
18 22.480 16,860 $104.05 
19 22:300 16,725 Sl 04.05 
20 22.122 16,592 $104.05 
21 21,945 16,459 $104.05 
22 21,769 I 6,327 $104.05 
23 2 I,595 16,197 $104.05 
24 21:423 16,067 $ ! 04.05 
25 21.251 15,938 $104.05 

Nunr,<H•,UI: 
Corporate Headquarters 
12500 Blltimote Avcrtik 
Rettgvmc. MD 20703 

866 Sunjidison (7863347) 
T 4 I 4,13 909 7200 
Ftl 443-909-7150 

info @suncdison. com 
wvvw,suncdison. corn 
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Purchase Power Agreement 

Between 

SunE EPE2, LLC and 

El Paso Electric Company 

November 1 2010 
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Purchase Power Agreement 

Between 

SunE EPE2, LLC and 

El Paso Electric Company 

November 2010 
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Purchase Power Agreement 
Between 

SunE EPE2, LLC and 
El Paso Electric Company 

This Purchase Po Agreement (including all exhibits attached hereto, this 
'<Agreement") is made this day of November, 2010 (the "Execution Date") by and between 
SunE EPE2, LLC, a Delaware limited liability company C'Seller"), with a principal place of 
business at 12500 Baltimore Avenue, Beltsville, Maryland 20705, and El Paso Electric Company 
("EPE"), a Texas corporation with headquarters in El Paso, Texas (EPE and Seller each being 
sometimes referred to in this Agreement as a "Party" or, collectively, as the "Parties"). 

WHEREAS, Seller desires to develop, design, construct, own or lease and operate a 
photovoltaic solar electric generating facility with a Designed Maximum Output of 
approximately 12 MWac (the "Facility," as more fully described and defined below); and 

WHEREAS, Seller intends to locate the Facility at the Site (as defined below) and to 
interconnect the Facility with the local distribution facilities of EPE as provided for in a separate 
Interconnection Agreement; and 

WHEREAS, Seller desires to sell and deliver to EPE at the Point of Delivery (as defined 
below) the Solar Energy (as defined below) produced by the Facility, and EPE desires to buy the 
same from Seller; and 

WHEREAS, Seller desires to provide EPE with the Solar Energy, which will be 
documented by Renewable Energy Certificates, and it is the intention of the Parties that all 
Renewable Energy Certificates documenting and associated with the Solar Energy provided shall 
be transferred to and owned by EPE at no additional cost; and 

NOW THEREFORE, in consideration of the mutual covenants herein contained, the 
sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the following: 

ARTICLE 1 - RULES OF CONSTRUCTION, INTERPRETATION, 
AND DEFINITIONS 

1.1 Rules of Construction. Capitalized terms defined in this Article 1 shall have the 
meanings set forth herein whenever the terms appear in this Agreement, whether in the singular 
or the plural or in the present or past tense. Words not otherwise defined herein that have well 
known and generally accepted technical or trade meanings are used herein in accordance with 
such recognized meanings. In addition, the following rules of construction shall apply: 

(A) References to "Articles," "Sections," 
sections, or exhibits of this Agreement. 

or '9Exhibits" shall be to articles, 

(B) The Exhibits attached hereto are incorporated in and are intended to be a 
part ofthis Agreement; provided that, in the event of a conflict between the terms of any Exhibit 
and the terms ofthis Agreement, the terms ofthis Agreement shall control. 

NYI-4315055v2 
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(C) This Agreement was negotiated and prepared by both Parties with the 
advice and participation of counsel. The Parties have agreed to the wording of this Agreement, 
and none of the provisions hereof shall be construed against one Party on the ground that such 
Party is the author ofthis Agreement or any part hereof. 

(D) The Parties shall act in a commercially reasonable manner and in 
accordance with the principles of good faith and fair dealing in the performance of this 
Agreement. Unless and except as expressly ptovided otherwise in this Agreement, where this 
Agreement requires the consent, approval, or similar action by a Party, such consent or approval 
shall not be unreasonably withheld, conditioned or delayed. Unless and except as expressly 
provided otherwise in this Agreement, wherever this Agreement gives a Party a right to 
determine, require, specify or take similar action with respect to a matter, such determination, 
requirement, specification or similar action shall be commercially reasonable. References herein 
to any Applicable Law, including the New Mexico Renewable Energy Act, §§ 62-16-1 et seq. 
(the "REA"), and NMPRC Rule 572, Title 17.9.572 NMAC ("Rule 572"), shall, except as 
otherwise specified, mean such Applicable Law as amended and in effect from time to time, 
including any successor to or replacement of such Applicable Law. 

(E) Use of the words "include" or "including" or similar words shall be 
interpreted as "include without limitation" or "including, without limitation." 

(F) Use of the words "tax" or 
fees, surcharges, and the like. 

"taxes" shall be interpreted to include taxes, 

1.2 Interpretation with Interconnection Agreement. Each Party represents that it 
conducts its operations in a manner intended to comply with FERC Order No. 717, "Standards of 
Conduct for Transmission Providers," requiring the separation of its transmission and merchant 
functions, to the extent such Order is applicable to a Party or its operations, Moreover, the 
Parties acknowledge that EPE's transmission function offers transmission service on its system 
in a manner intended to comply with FERC policies and requirements relating to the provision of 
open-access transmission service. The Parties recognize that Seller will enter into a separate 
Interconnection Agreement with EPE, and that such Interconnection Agreement will not provide 
for FERC-jurisdictional interconnection service. 

1.3 Interpretation of Arran~zements for Electric Supply to the Facility. The Parties 
recognize that this Agreement does not provide for the supply of any retail electric service by 
EPE to Seller or to the Facility, and Seller must enter into separate arrangements for the supply 
of retail electric services to the Facility. 

(A) The Parties acknowledge and agree that the arrangements for the supply of 
electric services to the Facility shall be separate and free-standing arrangements and that the 
terms of this Agreement are not binding upon the supplier of such electric services. 

(B) Notwithstanding any other provision in this Agreement, nothing in the 
arrangements for the supply of retail electric services to the Facility shall alter or modify Seller's 
or EPE's rights, duties and obligations under this Agreement. This Agreement shall not be 
construed to create any rights between Seller and the supplier of such retail electric services. 
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(C) Seller expressly recognizes that, for purposes of this Agreement, the 
supplier of retail electric services to the Facility shall be deemed to be a separate entity and a 
separate contracting party whether or not the arrangement for the supply of retail electric services 
to the Facility is entered into with EPE or an Affiliate o f EPE, if any. 

1.4 Definitions. Unless defined elsewhere herein, capitalized terms used in this 
Agreement will have the following scope and meaning: 

1.it "Abandonment" means (i) the relinquishment of all possession and 
control of the Facility by Seller, other than a transfer or sale permitted under this 
Agreement, or (ii) if prior to the Commercial Operation Date, the cessation o f all design, 
construction, testing and inspection activities with respect to the Facility for thirty (30) 
consecutive Days by Seller and Seller's EPC Contractor, unless such relinquishment or 
cessation is (x) pursuant to Section 4.4(i)-(iv), (y) at EPE's express request, or (z) caused 
by or attributable to a Force Majeure Event. 

1.4.2 "Account" has the meaning set forth in Section 11.1(C)(2) of this 
Agreement. 

1.4.3 "Additional Consents" means the approvals, consents, authorizations or 
other requirements not listed in the definition of Governmental Approvals in this 
Agreement that are required from any Government Authority with respect to the Facility, 

1.4.4 "Additional Maintenance Outages" has the meaning assigned to it in 
Section 13.6 hereof. 

1.4.5 "Affiliate" of any named person or entity means any other person or 
entity that controls, is under the control of, or is under common control with, the named 
entity. The term "control" (including the terms "controls," "under the control of' and 
"under common control with'D means the possession, directly or indirectly, of the power 
to direct or cause the direction of the management of the policies of a person or entity, 
whether through ownership interest, by contract or otherwise. 

1.4.6 "Agreement Approval" has the meaning set forth in Section 6.1 of this 
Agreement. 

1.4.7 "Agreement Approval Date" has the meaning set forth in Section 6.1 of 
this Agreement. 

1.4.8 "Applicable Law" means all applicable laws, statutes, treaties, codes, 
ordinances, regulations, certificates, orders, licenses and permits of any Governmental 
Authority, now in effect or hereafter enacted, amendments to any of the foregoing, 
interpretations of any of the foregoing by a Governmental Authority having jurisdiction, 
and all applicable judicial, administrative, arbitration and regulatory decrees, judgments, 
injunctions, writs, orders, awards or like actions (including those relating to human 
health, safety, the natural environment, or otherwise). 
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1.4.9 "As-Available Solar Energy" means Solar Energy that SelIer is obligated 
to deliver and sell and that EPE is obligated to purchase and receive whenever such 
energy is capable of being generated by the Facility. 

1.4.10 "Back-Up Metering" means redundant Electric Metering Devices 
installed by either Party pursuant to Section 5.2(B) of this Agreement. 

1.ill "Business Day" means any calendar day that is not a Saturday, a Sunday, 
or a NERC recognized holiday. 

1.4.12 <'CAMD" has the meaning set forth in Section 10.4(B) of this 
Agreement. 

1.4.13 "Close of the Business Day" means 5:00 PM prevailing time in El Paso, 
Texas, on a Business Day. 

1.4.14 "Commercial Operation" means the period beginning on the Commercial 
Operation Date and continuing through the Term of this Agreement. 

1.4.15 "Commercial Operation Date" means the date designated by Seller to 
begin delivering Solar Energy to EPE pursuant to the terms of this Agreement, which 
shall take effect no sooner than thirty (30) Days after Seller provides notification to EPE, 
pursuant to Section 4.9 of this Agreement, that all of the Conditions specified in Section 
4.9 have occurred or otherwise been satisfied. 

1.4.16 "Commercial Operation Milestone" means the Construction Milestone 
for the Commercial Operation Date as specified in Exhibit A to this Agreement, as it may 
be extended pursuant to Section 4.4 of this Agreement. 

1.4.17 4'Commercial Operation Year" means each twelve (12) consecutive 
month period during the Term of this Agreement, commencing with the first day of the 
Month following the Commercial Operation Date and each anniversary thereof. 

1.4.18 "Commissioning" means, with respect to the Facility, the 
commencement of the period during which the Facility has begun Commissioning 
'Testing and ending when the Facility has been approved for the production of Solar 
Energy and authorized to commence delivery of Solar Energy. 

1.4.19 "Commissioning Tests" or *'Commissioning Testing" has the meaning 
assigned to it in Section 4.6 of this Agreement. 

1.4.20 "Committed Solar Energy" has the meaning set forth in Section 7.2 of 
this Agreement. 

1.4.21 "Compliance Obligations" has the meaning ascribed to it in Section 
4.9(E) of this Agreement. 

1.4.22 "Conditions" has the meaning set forth in Section 4.9 ofthis Agreement. 
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1.4,23 "Confidential Information" has the meaning set forth in Section 19.17(D) 
of this Agreement. 

1.4.24 "Construction Events) of Default" has the meaning set forth in Section 
12.1 ofthis Agreement. 

1.4.25 "Construction Milestone(s)" means the date(s) set forth in Exhibit A to 
this Agreement by which Seller agrees to achieve the corresponding result(s) specified 
for such date(s), including, but not limited to, the Commercial Operation Milestone. 

1.4.26 "Curtailed Energy" has the meaning set forth in Section 8.3(A)(2) of this 
Agreernent. 

1.4.27 "Dav" means a calendar day. 

1.4.28 "Delay Damages" has the meaning set forth in Section 4.3 of this 
Agreenaent. 

1.4.29 Delivery Excuse" means an event solely due to actions or omissions by 
EPE that prevents or delays delivery of Solar Energy hereunder. 

1.4.30 "Designed Maximum Output" means the maximum ou*ut of Solar 
Energy for which the Facility is designed, and which shall be approximately 12 MWac, 
subject to an annual degradation factor of 0.8%. 

1.4.31 "Disclosing Party" has the meaning set forth in Section 19.17(A) of this 
Agreement. 

1.4.32 "Dispute" has the meaning assigned to it in Section 12.8 of this 
Agreement. 

1.4-33 "Dispute Notice" has the meaning assigned to it in Section 12.8 of this 
Agreement. 

1.4.34 "Electric Metering Device(s)" means melering equipment, and data 
processing equipment used to measure, record, or transmit data relating to the Solar 
Energy output from the Facility and that are specified in the Interconnection Agreement. 
Electric Metering Devices include the metering current transformers CCTs") and the 
metering voltage transformers C'VTs"). 

1.4.35 "Emergency Condition" means a condition or situation that presents an 
imminent physical threat of danger to life, health or property, or could reasonably be 
expected, in the opinion of EPE, to cause a significant disruption to EPE's system or 
otherwise be required in accordance with the requirements of the NMPRC or any system 
condition not consistent with Good Utility Practices. 

1.4.36 "Environmental Attributes" has the meaning assigned to it in Section 
10.4(B) ofthis Agreement. Environmental Attributes do not include any Tax Credits. 
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1.4.37 "Environmental Contamination" means the introduction or presence of 
Hazardous Materials at such levels, quantities or location, or of such form or character, as 
to constitute a violation of federal, state or local laws or regulations, and present a 
material risk under federal, state or local laws and regulations that the Site will not be 
available or usable for the purposes contemplated by this Agreement. 

1.4.38 "EPC Contract" means the engineering, procurement and construction 
contract entered into between Seller and the EPC Contractor in relation to construction of 
the Facility. 

1.4.39 "EPC Contractof' means the contractor as identified to EPE once 
selected by Seller. 

1.4.40 "EPE Event(s) of Default" has the meaning set forth in Section 12.4 of 
this Agreement. 

1,4.41 "EPE Procurement Plan" has the meaning set forth in Section 6.1 of-this 
Agreement. 

1.4.42 "EPE's Interconnection Facilities" means the facilities owned and 
operated by EPE as identified in the Interconnection Agreement. Arrangements for the 
installation and operation of EPE's Interconnection Facilities shall be governed by the 
Interconnection Agreement. 

1.4.43 "EPE System Operations Center" or "EPE SOC" means EPE's 
organization responsible for dispatch of generating units, including the Facility. 

1.4.44 "Event of Default" has the meaning set forth in Section 12.5 of this 
Agreement. 

1.4.45 "Execution Date" has the meaning set forth in the first paragraph of this 
Agreement. 

1.4.46 "Expected Solar Energy" means the number of kilowatt hours (kWh) of 
Solar Energy that Seller expects the Facility to generate for delivery to the Point of 
Delivery and sale to EPE during each Commercial Operation Year. The Expected Solar 
Energy for each Commercial Operation Year shall be as specified for such Commercial 
Operation Year in Exhibit F. 

1.4.47 "Facility" means Seller's electric generating facility and Seller's 
Interconnection Facilities, as identified and described in Article 3 and Exhibit B to this 
Agreement, including, but not limited to, all of the following, the purpose of which is to 
produce Solar Energy from sunlight and deliver such Solar Energy to the Point of 
Delivery: the Site, Seller's equipment, buildings, all of Seller's generation facilities, 
including generators, step up transformers, output breakers, Seller's facilities necessary to 
connect to the Point of Interconnection, protective and associated equipment, 
improvements, and other tangible assets or contract rights reasonably necessary for the 
construction, operation, and maintenance of the electric generating facility that produces 
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the Solar Energy subject to this Agreement. The address ofthe Facility is as described in 
Exhibit B. A scaled map that identifies the Site, the location of the Facility at the Site, 
the location of the Point of Interconnection and the location of the important ancillary 
facilities and Interconnection Facilities, is included in Exhibit B to this Agreement. 

1.4.48 "Facility Debt" means the obligations of Seller or any Affiliate of Seller 
to any lender pursuant to the Financing Documents, including without limitation, 
principal of, premium and interest on indebtedness, fees, expenses or penalties, amounts 
due upon acceleration, payment or restructuring, swap or interest rate hedging breakage 
costs and any claims or interest due with respect to any ofthe foregoing. 

1.4.49 "Facility Lender" means, collectively, any lender(s) providing any 
Facility Debt (including a long-term lessor of the Facility in a sale-leaseback transaction 
executed in accordance with Section 3.1(A) of this Agreement) and any successor(s) or 
assigns thereto. 

1.4.50 "FERC" means the Federal Energy Regulatory Commission or any 
successor agency. 

1.4.51 "Financing Documents" means the loan and credit agreements, notes, 
bonds, indentures, security agreements, lease financing agreements, mortgages, deeds of 
trust, interest rate exchanges, swap agreements and other documents relating to the 
development, bridge, construction or permanent debt or equity financing for the Facility, 
including any credit enhancement, credit support, working capital financing, or 
refinancing documents, and any and all amendments, modifications, or supplernents to 
the foregoing that may be entered into from time to time at the discretion of Seller or any 
Affiliate of Seller subject to any required approvals, whether in this Agreement, or 
otherwise, in connection with development, construction, ownership, leasing, operation 
or maintenance of the Facility. 

1.4.52 "Force Maieure Event" has lhe meaning set forth in Article 14 of this 
Agreement. 

1.4.53 "Forced Outage" means a reduction of, or cessation in the delivery of, or 
inability to deliver, Solar Energy that is not the result of (i) a Scheduled Maintenance 
Outage, (ii) a Force Majeure Event, (iii) a Delivery Excuse, or (iv) an Emergency 
Condition. 

1.4.54 "Good Utility Practice(s)" means any of the practices, methods and acts 
(including but not limited to the practices, methods and acts engaged in or approved by a 
significant portion of the solar photovoltaic electric industry and the Interconnection 
Provider) during the relevant time period, or any of the practices, methods and acts 
which, in the exercise of reasonable judgment in light of the facts known at the time the 
decision was made, could have been expected to accomplish the desired result at a 
reasonable cost consistent with good business practices, reliability, safety and expedition. 
Good Utility Practice is not intended to be limited to the optimum practice, method, or 
act to the exclusion of all others, but rather to be practices, methods, or acts generally 
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accepted in the region. With ,respect to the Facility, Good Utility Practice(s) includes, 
without limitation, reasonable steps to ensure that: (i) equipment, materials, resources, 
and supplies, including spare parts inventories, are available to meet the Facility's needs; 
(ii) sufficient operating personnel are available as and when necessary and are adequately 
experienced and trained and licensed as necessary to operate the Facility properly, 
efficiently, and in coordination with EPE and are capable of responding to reasonably 
foreseeable emergency conditions whether caused by events on or off the Site; (iii) 
preventive, routine, and non-routine maintenance and repairs are performed on a basis 
that ensures reliable, long-term and safe operation, and are performed by knowledgeable, 
trained, and experienced personnel utilizing proper equipment and tools; (iv) appropriate 
monitoring and testing are performed to ensure equipment is functioning as designed; (v) 
equipment is not operated in a reckless manner, in violation of manufacturer's guidelines 
or in a manner unsafe to workers, the general public, or the interconnected system or 
contrary to environmental laws, permits or regulations or without regard to defined 
limitations such as flood conditions, safety inspection requirements, operating voltage, 
current, volt-ampere reactive loading, frequency, polarity, synchronization, and control 
system limits; (vi) equipment and components meet or exceed the standard of durability 
that is generally used for solar photovoltaic electric generation operations in the region 
and will function properly over the full range of ambient temperature and weather 
conditions reasonably expected to occur at the Site and under both normal and 
Emergency Conditions; and (vii) equipment, components, and processes are 
appropriately permitted with any local, state, or federal Governmental Authority and are 
operated and maintained in accordance with applicable permit and regulatory 
requirements. 

1.4.55 "Governmental Approval" means any authorization, consent, permission, 
approval, license, ruling, permit, exemption, variance, order, judgment, instruction, 
condition, direction, directive, decree, declaration of or regulation by any Governmental 
Authority relating to the construction, development, ownership, occupation, start-up, 
testing, operation or maintenance of the Facility or to the execution, delivery or 
performance of this Agreement or the procurement pursuant to this Agreement of Solar 
Energy and Renewable Energy Certificates for inclusion in EPE's renewable energy 
portfolio pursuant to the REA and Rule 572 and recovery of the related costs, and shall 
also mean, where and as applicable and the context so dictates, any and all authorization, 
consent, permission, approval, license, ruling, permit, exemption, variance, order, 
judgment, instruction, condition, direction, directive, decree, declaration of or regulation 
with regard to any Compliance Obligations. 

1.4.56 "Governmental Authority" means any federal, state, local or other 
governmental regulatory or administrative agency, court, commission, department, board, 
or other governmental subdivision, legislature, rulemaking board, tribunal, or other 
governmental authority, including the NMPRC, having jurisdiction over a Party or the 
Parties, their respective facilities, or the respective services they provide, and exercising 
or entitled to exercise any administrative, executive, police, or taxing authority Or power. 

1.4.57 "Guaranty" shall have the meaning set forth in Section 11.1(C)(3) of this 
Agreement. 
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1.4.58 "Hazardous Materials" means any substance, material, gas, or particulate 
matter that is regulated by any Governmental Authority as an environmental pollutant or 
dangerous to public health, public welfare, or the natural environment including, without 
limitation, protection of non-human forms of life, land, water, groundwater, and air, 
including, without limitation, any material or substance that is: (i) defined as "toxic," 
"polluting, "" hazardous waste, " " hazardous material, - " hazardous substance, 5, 'C extremely 
hazardous waste," "solid waste" or ~'restricted hazardous waste" under any provision of 
local, state, or federal law; (ii) petroleum, including any fraction, derivative or additive; 
(iii) asbestos; (iv) polychlorinated biphenyls; (v) radioactive material; (vi) designated as a 
"hazardous substance" pursuant to the Clean Water Act, 33 U.S.C. §1251 et seq. (33 
U.S.C. §1251); (vii) defined as a "hazardous waste" pursuant to the Resource 
Conservation and Recovery Act, 42 U.S.C. §6901 et seq. (42 U.S.C. §6901); (viii) 
defined as a "hazardous substance" pursuant to the Comprehensive Environmental 
Response, Compensation, and Liability Act, 42 U.S.C. §9601 et seq. (42 U.S.C. §9601); 
(ix) defined as a "chemical substance" under the Toxic Substances Control Act, 15 
U.S.C. §2601 et seq. (15 U.S.C. §2601); or (x) defined as a pesticide under the Federal 
Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §136 etseq. (7 U.S.C. §136). 

1.4.59 ["Hollman Air Force Base Substation" means EPE's existing Substation 
at the Hollman Air Force Base.] 

1.4.60 "Indemnified Party" has the meaning set forth in Section 17.1 of this 
Agreement. 

1.4.61 "Indemnifring Party" has the meaning set forth in Section 17.1 of this 
Agreement. 

1.4.62 "Interconnection Agreement" means the separate agreement to be 
negotiated between Seller and EPE, as such agreement may be amended from time to 
time, providing for interconnection of the Facility to the local distribution facilities of 
EPE at the location specified in such agreement. The Parties shall use their respective 
commercially reasonable efforts to negotiate a mutually acceptable form and terms of, 
and then to finalize, execute and deliver, the Interconnection Agreement, on or before 
December 31,2010. 

1.4.63 "Interconnection Costs" means Seller's interconnection costs (whether 
incurred directly by Seller or otherwise payable by Seller under the Interconnection 
Agreement) at the Site, incurred in a commercially reasonable manner and necessary for 
Seller's performance of its obligations under this Agreement, as specified under the 
Interconnection Agreement. 

1.4.64 "Interconnection Facilities" has the same meaning as that same tenn is 
defined in the Interconnection Agreement. 

1.4.65 ~'Interconnection Provider" means EPE, acting in its capacity as 
interconnection provider under the Interconnection Agreement. 
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1.4.66 "Interest Rate" has the meaning assigned to it in Section 5.3(C) of this 
Agreement. 

1.4.67 "Interests" has the meaning set forth in Section 18.2 of this Agreement. 

1.4.68 "Issuer" has the meaning set forth in Section 11.1(C) of this Agreement. 

1.4.69 "kW" means kilowatt. 

1.4.70 "kWh" means kilowatt hour. 

1.4.71 "Letter of Credit" shall have the meaning set forth in Section 11.1(C)(1) 
of this Agreement. 

1.4.72 "Month" means a calendar month. 

1.4.73 "Mountain Prevailing Time" or "MPT" means the time in effect in the 
Mountain Time Zone of the United States of America, whether Mountain Standard Time 
or Mountain Daylight Saving Time. 

1.4.74 "MW" means megawatt or one thousand kW. 

1.4.75 "MWh" means megawatt hours. 

1.4.76 "NERC" means the North American Electric Reliability Council or any 
successor organization. 

1.4.77 "NMPRC" means the New Mexico Public Regulation Commission and 
any predecessor or successor organization. 

1.4.78 'Non-Conforming Order" has the meaning set forth in Section 6.1 of this 
Agreement. 

1.4.79 "Non-Scheduled Maintenance Period" has the meaning set forth in 
Section 13.5(A) of this Agreement. 

1.4.80 "ODerating Committee" means one representative each from EPE and 
Seller pursuant to Section 13.2(A) ofthis Agreement. 

1.4.81 "Operating Procedures" means those procedures developed pursuant to 
Section 13.2(B) of this Agreement. 

1.4.82 "Operation and Maintenance Agreement" means that certain operation 
and maintenance agreement between Seller and the Operation and Maintenance 
Contractor with respect to the Facility, if applicable. 

1.4.83 "Operation and Maintenance Contractor" means an operation and 
maintenance contractor as identified to EPE, ifused by Seller. 
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1.4.84 "Operational Events of Default" has the meaning set forth in Section 
12.2 ofthis Agreement. 

1.4.85 "Parent*' has the meaning set forth in Section 18.23 of this Agreement. 

1.4.86 "Party Representative" or "Parties' Representatives" has the meaning set 
forth in Section 12.8 ofthis Agreement. 

1.4.87 "Permitted Transfer" has the meaning set forth in Section 18.34 of this 
Agreement. 

1.4.88 "Person" means any natural person, corporation, limited liability 
company, general partnership, limited partnership, proprietorship, other business 
organization, trust, union, association or Governmental Authority. 

1.4.89 "Point of Deliverv" means the point at which electricity generated by the 
Facility is delivered to EPE. In general, the Point of Interconnection shall be the same as 
the Point of Delivery. Any differences between the Point of Interconnection and Point of 
Delivery shall be identified in Exhibit B to this Agreement. 

1.4,90 "Point of Interconnection" has the same meaning as that same term is 
defined in the Interconnection Agreement. 

1.4.91 "Project Contracts" means this Agreement, the EPC Contract, the 
Interconnection Agreement, and the Operation and Maintenance Agreement. 

1.4.92 "Proiected Schedule" has the meaning assigned to it in Section 13.3 (A) 
ofthis Agreeinent. 

1.4.93 "Rate Schedule No. 16 Rate" means the time-of-use energy rates in 
EPE's twenty-sixth revised Rate No. 16, or its successor, as filed with the NMPRC that 
are in effect at the time. 

1.4,94 "REA" has the meaning set forth in Section 1.1(D) of this Agreement. 

1.4.95 "Receiving Party" has the meaning set forth in Section 19.17(A) of this 
Agreement. 

1.4.96 "Renewable Energy Certificate(s)" or "REC(s)" means a certifioate(s) 
that complies in all respects with the REA, Rule 572, and any applicable NMPRC final 
orders, which documents that the energy delivered under this Agreement is Solar Energy 
as defined by the REA and is provided with the associated energy from Seller at no 
additional cost to EPE, except as set forth in Section 10.1 of this Agreement. RECs do 
not include any Tax Credits. 

1.4.97 "Replacement Energy Costs" means those damages suffered by EPE as a 
direct result of Seller's failure to perform its obligations under this Agreement, including 
(i) all incremental costs suffered by EPE to replace the Solar Energy or the RECs that 
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Seller fails to deliver to EPE under this Agreement with alternatives that meet the 
requirements of the REA and Rule 572, (ii) any replacement solar capacity necessary to 
make up for any shortfall in the capacity to be provided under this Agreement (to comply 
with the NMPRC's Renewable Energy Standard) which shortfall was caused by Seller or 
the Facility, (iii) costs and penalties imposed by the NMPRC, or by any other 
Governmental Authority, paid or required to be paid by EPE as a result of Seller's failure 
to perform under this Agreement, and (iv) EPE's expenses including reasonable 
attorneys' fees suffered as a result of Seller's failure to perform under this Agreement. 

1.4.98 "Representative" has the meaning set forth in Section 19.17(B) of this 
Agreement. 

1.4.99 "Required Amount" has the meaning set forth in Section 11.1(A) of this 
Agreement. 

1.4.100 "Required Commercial Operation Date" is December 315 2012, except as 
otherwise provided in this Agreement. 

1.4.101 "Restoration" and "Restoration Schedule" have the meanings set forth in 
Section 14.3(D)(2) ofthis Agreement. 

1.4.102 "Restoration Report" has the meaning set forth in Section 14.3(D) of this 
Agreement 

1.4.103 "Revised Commercial Operation Milestone" means a date specified by 
Seller pursuant to Section 12.1(ID of this Agreement. 

1.4.104 "Rule 572" has the meaning set forth in Section 1.1(D) of this 
Agreement. 

1.4.105 "Scheduled Maintenance Outage" means a time period during which the 
Facility is shut down or its output reduced to undergo scheduled maintenance in 
accordance with this Agreement, or as otherwise agreed by Seller and EPE. 

1.4.106 "Securitv Fund" has the meaning set forth in Section 11.1 of this 
Agreement. 

1.4.107 "Seller's Interconnection Facilities" means the facilities owned and 
operated by the Seller as identified in the Interconnection Agreement. Arrangements for 
the installation and operation of the Seller's Interconnection Facilities shall be governed 
by the Interconnection Agreement. 

1.4.108 "Shortfall Amount" has the meaning set forth in Section7.3(B). 

1.4.109 "Shortfall Damages" has the meaning set forth in Section 7.3(B) 

1.4.110 "Site" means real estate on which the Facility will be constructed and 
located, including any interests, easements, water rights, and access rights reasonably 
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necessary for the construction, operation and maintenance of the Facility. The Site is 
more specifically described in Exhibit B to this Agreement. 

1.4.111 "Solar Energy Shortfall" has the meaning set forth in Section7.3(B). 

1.4.112 "Solar Energy" means the net electrical energy generated in MWh using 
generation technologies and delivered to EPE at nominal voltage to the Point of Delivery 
as measured by Electric Metering Devices installed pursuant to Section 5.2 of this 
Agreement. Solar Energy should be of a power quality of 60 cycle, three-phase 
alternating current that is compliant with the Interconnection Agreement. 

1.4.113 "Solar Energy Payment Rate" means the rate paid for Solar Energy by 
EPE to Seller as specified in Exhibit F to this Agreement. 

1.4.114 "Tax Credits" means investment tax credits under Section 48 of the 
Internal Revenue Code or any successor, or any other provision of Applicable Law 
providing for a federal, state or local tax credit or other tax benefit (including 
depreciation deductions) determined by reference to ownership of the Facility (including 
payments for specified energy property in lieu of tax credits under Section 1603 of the 
American Recovery and Reinvestment Tax Act of 2009) or renewable electric energy 
produced by the Facility from solar energy resources. 

1.4.115 "Term" means the period of time during which this Agreement shall 
remain in full force and effect, and which is further defined in Article 2 of this 
Agreement. 

1.4.116 "Test Date" means the date on which Seller shall commence 
Commissioning of the Facility and shall be the date falling no later than thirty (30) Days 
prior to the Commercial Operation Date or such other date as Seller and EPE may agree 
in writing. 

1.4.117 "Test Energy" means that Solar Energy produced by the Facility in order 
to perform testing of the Facility prior to Commercial Operation. 

1.4.118 "WECC" means the Western Electricity Coordinating Council, a NERC 
regional electric reliability council, or any successor organization. 

1.4.119 "Year" means a calendar year consisting of 365 Days. 

ARTICLE 2 - TERM 

2.1 Term. This Agreement shall be in full force and effect from the date shown in the 
first paragraph hereof and shall remain in effect until the last Day of the twenty-fifth (25m) 
Commercial Operation Year, subject to any early termination or extension provisions set forth 
herein. 

NYI-4315055€ 13 

1 
1 

, 
4 



SOAH DOCKET NO 473-21-2606 
PUC DOCKET NO 52195 

CEP's 4th, Q No CEP 4-1 
Attachment-fl-- - -

- - - . - - - -Page 382 of 455 
- -- - - -- - -- " -- - -Z - -- - -- - - i-_-- -z-Voluminous -u·-

ARTICLE 3 - FACILITY DESCRIPTION 

3.1 Summary Description. Seller shall construct, own or lease, operate, and maintain 
the Facility, which shall consist of devices for generating electricity and associated equipment 
having a Designed Maximum Output of approximately 12 MWao as provided in Section 1.4.30, 
which electricity shall qualify as Solar Energy and which devices and equipment shall be located 
in New Mexico on the Site. Exhibit B to this Agreement provides a detailed description of the 
Facility, including identification of the major equipment and components that comprise the 
Facility. The Expected Solar Energy generated from the Facility (i) for the first Commercial 
Operation Year shall be 28,112 MWh and (ii) for each subsequent Commercial Operation Year 
shall be the amount specified for such Commercial Operation Year in Exhibit F. 

(A) Sale/Leaseback. Subject to and conditioned upon the prior written consent 
of EPE, which consent shall not be unreasonably withheld, Seller may sell the Facility to a third 
party and lease-back and operate the Facility in accordance with the terms of this Agreement, 
provided tha4 Seller covenants and agrees that no provision in the Financing Documents for 
such sale/leaseback transaction shall adversely affect EPE's rights and interests under this 
Agreement. 

3.2 General Design and Operation of the Facility. Seller shall construct and operate 
the Facility according to Good Utility Practice(s) and the Interconnection Agreement. During 
Commercial Operation, Seller shall maintain the Facility according to Good Utility Practice(s) 
and the Interconnection Agreement, and in accordance with the Financing Documents. In 
addition to the requirements of the Interconnection Agreement, the Facility shall at all times: 

(A) have the required panel space and 125VDC battery supplied voltage to 
accommodate metering, generator telemetering equipment and communications equipment; and 

(B) use communication circuits from the Facility to EPE's SOC for the 
purpose of telemetering, supervisory control/data acquisition, and voice communications as 
required by EPE. 

3.3 Environmental Compliance. Seller must obtain and pay for all applicable 
environmental permits from any Governmental Authority needed for construction, operation, 
maintenance, and decommissioning of the Facility, copies of which will be provided by Seller to 
EPE within ten (10) Business Days of the issuance of such permits. Seller shall promptly notify 
EPE of any and all violations and any and all investigations, actions, claims, suits, notices of 
violation, fines, penalties, orders, revocations, and other proceedings related to violations or 
alleged violations of environmental laws, including, but not limited to, permits issued thereunder, 
which are asserted against Seller or any of Seller's personnel in connection with the Facility or 
their activities on, along, adjacent to or near the Site by any Governmental Authority. Seller will 
keep EPE informed on a regular basis of the progress made and resolution of such events. 

ARTICLE 4 - PRE-COMMERCIAL OPERATION 

4.1 Construction ofthe Facility. 
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(A) Seller shall use commercially reasonable efforts to obtain any land rights 
necessary for the Facility. 

(B) Other than the rights and obligations of EPE specified in this Agreement 
and any documents ancillary hereto, neither this Agreement nor any such ancillary document 
shall be interpreted to create in favor of EPE, and EPE specifically disclaims, any present right, 
title or interest in any part ofthe Facility, 

(C) In the event Seller should determine that the expected Commercial 
Operation Date is not feasible or is impossible to achieve, Seller shall promptly notify EPE and 
shall advise EPE of the new expected Commercial Operation Date; provided, however, such new 
expected Commercial Operation Date shall not be later than the Required Commercial Operation 
Date. 

4.2 Monitoring and Inspection. EPE shall have the right to monitor the construction, 
start-up and testing of the Facility, and Seller shall comply with all reasonable requests of EPE 
with respect to the monitoring of these events. Seller shall cooperate in such physical 
inspections of the Facility as may be reasonably requested by EPE during and after completion 
of construction ; provided , that EPE ' s technical review and inspection of the Facility shall not be 
construed as either endorsing the design thereof or as any warranty of safety, durability, or 
reliability of the Facility, or as otherwise giving EPE any right to approve the design of the 
Facility. Persons visiting the Facility on behalf of EPE shall comply with Seller's applicable 
safety and health rules and requirements and shall not interfere with Seller's construction or 
operation ofthe Facility. 

4.3 Construction Milestones; Delay Damages. In order to achieve the Commercial 
Operation Date by the Commercial Operation Milestone, Seller agrees to meet the Construction 
Milestones set forth in Exhibit A to this Agreement. In the event that Seller fails to achieve any 
Construction Milestone by the date set forth in Exhibit A (unless such Construction Milestone 
has been extended pursuant to Section 4.4 herein), Seller shall, as a payment to EPE of liquidated 
damages on account of such delay, pay EPE the amount of $1,500 for each Day of delay in 
achieving such Construction Milestone C'Delay Damages"), and such Delay Damages shall 
continue to accrue until such Construction Milestone is achieved ; providedj however , that no 
Delay Damages shall accrue after the Commercial Operation Milestone, and providedfi,rther, 
that (A) if Seller subsequently achieves the Commercial Operation Milestone by the date 
specified therefor in Exhibit A on the date of this Agreement, then EPE shall refund to Seller any 
Delay Damages previously paid by Seller, less EPE's costs and expenses incurred in 
investigating the availability of replacement energy or RECs as a result of Seller's failure to 
achieve such Construction Milestone, and (B) if Seller subsequently achieves the Commercial 
Operation Milestone after the date specified therefor in Exhibit A on the date of Ellis Agreement, 
then EPE shall refund to Seller the positive difference (if any) between (i) Delay Damages 
previously paid by Seller and (ii) the product of (x) $1,500 and (y) the number of Days after such 
Commercial Operation Milestone that Seller achieves Commercial Operation, less EPE's costs 
and expenses incurred in investigating the availability of replacement energy or RECs as a result 
of Seller's failure to achieve such Construction Milestone. 
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4.4 Extension of Construction Milestones. After executing this Agreement and 
subject to Section 6.1 and Section 14.3(D)(5) herein, Seller may extend any Construction 
Milestone (including the Commercial Operation Milestone) as a result of (A) the occurrence of 
one or more Force Majeure Events or (B) the occurrence of one or more of the events described 
in clauses (i)-(iv) below (each, a Permitted Extension"); provided however, that such extension 
for reasons of Force Majeure Events may not delay achievement of any Construction Milestone 
beyond December 31, 2012. Delays that are due to (i) failure of the Parties to execute an 
Interconnection Agreement on or before December 3], 2010, so long as such failure is solely due 
to any failure by EPE to complete, in a commercially reasonable manner and timeframe to 
facilitate such execution on or before such date, the relevant facility studies necessary for the 
execution of an Interconnection Agreement, excluding any such failure by EPE caused by a 
failure by Seller to provide to EPE, in a commercially reasonable manner and timeframe to 
facilitate the timely completion of such facility studies, the relevant information relating to the 
Facility necessary for EPE to complete such facility studies, (ii) failure of EPE for any reason to 
complete the construction of EPE's Interconnection Facilities on or before September 30, 2011, 
(iii) failure of the Agreement Approval Date to occur on or before December 31, 2010, or (iv) 
inability of Seller, despite due diligence, to obtain any licenses, permits, or approvals required by 
any Governmental Authority, to the extent any such delay described in clauses (i)-(iv) above 
causes a delay in the achievement of any Construction Milestone, shall extend such Construction 
Milestone day-for-day, subject to the December 31, 2012, limitation on extensions set forth 
herein. Changes in a Construction Milestone for any other reason are not allowed. 

4.5 Progress Reports. Commencing upon the Agreement Approval Date, Seller shall 
submit to EPE, on the first Business Day of each calendar quarter until construction of the 
Facility begins, progress reports in a form reasonably satisfactory to EPE. Once construction of 
the Facility begins, Seller shall submit such Progress Reports to EPE on the first Business Day of 
each Month. These progress reports shall notify EPE of the current status of each Construction 
Milestone and an updated completion schedule for the Facility. Such Monthly reports shall 
provide a schedule showing items completed and to be completed and a best estimate time-frame 
within which Seller expects the EPC Contractor to complete such non-completed works. Seller 
shall, from time to time, upon reasonable advance request from EPE, meet with EPE to discuss 
the progress of the construction of the Facility. None of the foregoing shall be deemed to be in 
lieu of, or in substitution for, the general record keeping and reporting obligations of Seller in 
accordance with Article 13 of this Agreement. 

4.6 Commissioning Tests. 

(A) Seller shall give EPE at least one (1) Month prior notice of the 
approximate Test Date and of the proposed tests scheduled relating to the Commissioning of the 
Facility CCommissioniniz Tests"). Representatives of EPE shall have the right to be present at 
all such testing. Seller shall promptly notify EPE of any changes to the Test Date or the date of 
any Commissioning Tests relating to the Facility in order that EPE may arrange for its respective 
representatives to attend. 

(B) The results of Commissioning Tests shall determine the Facility' s 
Designed Maximum Output in MWac. 
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(C) Nothing herein shall prevent or limit Seller or EPE, upon their mutual 
written agreement to same, subject to any required Governmental Approval, from establishing a 
new Committed Solar Energy at any level that they mutually agree is appropriate and desirable 
under this Agreement. 

(D) Solar Energy produced during any Commissioning Tests shall be 
delivered by Seller for EPE at the Point of Delivery, and EPE shall purchase such Solar Energy 
at the rate described in Section 8.1(A). 

(E) In the event that Seller has failed to deliver the Committed Solar Energy in 
any prior Commercial Operation Year, or if EPE has reason to believe that Seller will fail to 
deliver the Committed Solar Energy in any future Commercial Operation Year, EPE shall have 
the right to require that Seller re-demonstrate the Designed Maximum Output in MW of the 
Facility within sixty (60) Days of the demand; provided however, that such demand shall be 
coordinated among EPE and Seller so that the sixty (60) Day period for re-demonstration avoids, 
if practical, previously notified periods of Scheduled Maintenance Outages and Additional 
Maintenance Outages pursuant to this Article 4 , and provided further that EPE shall not require 
such re-demonstration more than once in any twelve (12) Month period. 

4.7 Site Report. Seller shall conduct, at its sole expense, a Phase I environmental 
investigation of the Site and shall provide EPE, prior to the Project Construction Commencement 
Milestone, with a copy of the report summarizing such investigation, together with any data or 
information generated pursuant to such investigation. Seller shall provide to EPE confirmation 
from an environmental engineer that (i) the Site has been inspected for Environmental 
Contamination and (ii) a Phase I environmental assessment has been completed. Such report, or 
other written confirmation provided by Seller, shall include a confirmation that, based upon such 
investigation and to the best of Seller's knowledge, no conditions involving Environmental 
Contamination exist at or under the Site that would prevent or materially delay construction and 
operation o f the Facility at the Site. 

4.8 Facility Contracts. lf required by the NMPRC, upon request by EPE, Seller shall 
provide EPE with copies of (subject to non-disclosure covenants or similar provisions): (i) 
contracts for the manufacture, delivery and installation of the photovoltaic panels, inverters and 
step-up transformers; OD engineering, procurement and construction, or other general contractor 
agreements; and (iii) applicable operating agreements. Upon request, Seller shall also provide 
EPE with reasonable evidence that it has or will have the capability to finance construction of the 
Facility. Seller shall provide sufficient information for EPE to be reasonably assured that Seller 
has contracted with financially responsible vendors as part of the Facility construction process. 

4.9 Conditions to Commercial Operation. Seller will (i) notify EPE when the Facility 
has achieved all of the conditions set forth in this Section 4.9 ("Conditions"), (ii) provide 
evidence reasonably acceptable to EPE of the satisfaction or occurrence of such Conditions, and 
(iii) designate in such notice the Commercial Operation Date for the Facility to occur no sooner 
than seven (7) Business Days from the date that Seller provides such notification to EPE 
('Notification Date"). EPE must accept or challenge (with reasonable specificity) Seller's 
declaration that all Conditions have been satisfied or occurred within seven (7) Business Days of 
the Notification Date, and any Condition that EPE does not challenge within seven (7) Business 
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Days of the Notification Date will be deemed satisfied. The Parties shall attempt to resolve any 
dispute that may arise regarding the satisfaction or occurrence of any Condition(s) through direct 
discussion or mediation, as set forth below in Sections 12.8 and 12.9 of this Agreement. Seller 
shall promptly notify EPE of the satisfaction or occurrence of any of the Conditions and provide 
the evidence required pursuant to clause (ii) of this Section 4.9 with respect to each such 
Condition prior to or concurrently with Seller's delivery of the related Notice to EPE, in order 
that the review and approval of the satisfaction or occurrence of the Conditions and Seller's 
evidence thereof may occur on an ongoing and incremental basis, pending resolution of any 
dispute, as such Conditions are satisfied or occur. All costs and expenses necessary to meet the 
Conditions shall be borne solely by Seller. The Conditions are: 

(A) Seller has satisfied all the requirements of the Interconnection Agreement 
and the Facility has commenced interconnected operations with EPE's local distribution facilities 
at its full Designed Maximum Output; 

(B) Seller has made all arrangements and executed all agreements required to 
deliver the Solar Energy from the Facility to the Point of Delivery in accordance with the 
provisions ofthis Agreement; 

(C) Seller has provided EPE with copies of certificates of insurance 
evidencing that the coverage required by Article 16 of this Agreement has been obtained and 
submitted to EPE; 

(D) Seller has submitted to EPE a certificate of an officer of Seller specifically 
familiar with the Facility stating, after due inquiry, that all permits, consents, licenses, approvals, 
and authorizations required to be obtained by Seller from any Governmental Authority to operate 
the Facility in compliance with applicable law and this Agreement have been obtained and are in 
full force and effect, and to the knowledge ofthat officer, Seller is in compliance with the terms 
and conditions ofthis Agreement in all material respects; 

(E) As applicable, Seller has made all necessary governmental filings and 
applications for RECs and other accreditation or registration with the Western Renewable 
Energy Generation Information System (WREGIS). Additionally, Seller shall be in compliance 
with all applicable and required existing national and regional reliability standards, including 
standards set by WECC, NERC, FERC, and the NMPRC, or any successor agencies setting 
reliability standards for the operation of generation facilities in the location of the Facility. Prior 
to Commercial Operation Date, Seller shall register and provide documentation to EPE showing 
that it has registered with the appropriate Regional Reliability Organization ("RRO") as a 
generator owner and has registered the generator operator to the extent required by NERC and 
the RRO. Except for FERC regulations, all of the foregoing requirements shall constitute the 
"Compliance Obligations" under this Agreement; 

(F) An officer of Seller specifically familiar with the Facility has certified that 
the Designed Maximum Output of the entire Facility complies with the description of the Facility 
provided in Exhibit B to this Agreement on the date of certification; and 
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(G) The Facility has demonstrated the reliability of its communications 
systems and communications with the EPE SOC. 

None of the foregoing Conditions shall be deemed to be in lieu of, or in substitution for, 
the obligations of Seller in accordance with Section 13.13 ofthis Agreement. 

4.10 Test Energy. Seller shall coordinate the production and delivery of Test Energy 
with EPE. EPE shall cooperate with Seller to facilitate Seller's testing of the Facility necessary 
to satisfy the Conditions set forth in Section 4.9 above. 

ARTICLE 5 - DELIVERY AND METERING 

5.1 Delivery Arrangements. 

(A) Seller shall be responsible for negotiating, entering into, and performing 
the Interconnection Agreement with EPE and any other necessary entities for the design, 
installation and operation of the Interconnection Facilities, 

(ED Seller shall be responsible for all interconnection, electric losses, and costs 
required to deliver the Solar Energy and Test Energy from the Facility to EPE at the Point of 
Delivery. 

(C) EPE shall be responsible for all electric losses and delivery service 
arrangements and costs required to deliver Solar Energy from the Point of Delivery to points 
beyond the Point of Delivery. 

5.2 Metering. 

(A) All Electric Metering Devices used to measure the Solar Energy made 
available to EPE by Seller under this Agreement and to monitor and coordinate operation of the 
Facility shall be owned, installed, and maintained in accordance with the Interconnection 
Agreement at no cost to EPE under this Agreement. Such Electric Metering Devices shall be 
capable of measuring the energy output of the Facility on an hourly basis for all hours in a 
Month. Seller, at its own expense, shall inspect and test such Electric Metering Devices upon 
installation and at least annually thereafter. Upon request from EPE, Seller also shall perform 
additional inspections or tests of such Electric Metering Devices. Seller shall provide EPE with 
reasonable advance notice of, and permit a representative of EPE to witness and verify, ali such 
inspections and tests, provided however, that any such representative of EPE shall not 
unreasonably interfere with or disrupt Seller's operation of the Facility and shall comply with all 
applicable safety standards as in effect and established by Seller from time to time. The actual 
expense of any EPE requested additional inspections or tests shall be borne by EPE, unless, upon 
such inspection or test, such Electric Metering Devices are found to register inaccurately by 
more than the allowable limits established in this Article 5, in which event the expense of the 
requested additional inspection or test shall be borne by Seller. If requested in writing, Seller 
shall provide copies of any inspection or test reports to EPE. 

(B) Either EPE or Seller may elect to install and maintain, at its own expense, 
Back-up Metering devices in addition to the Electric Metering Devices, which installation and 
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maintenance shall be performed in a manner acceptable to EPE. The installing Party, at its own. 
expense, shall inspect and test Back-Up Metering upon installation and at least annually 
thereafter. The installing Party shall provide the other Party with reasonable advance notice of, 
and permit a representative of such other Party to witness and verify, such inspections and tests, 
provided~ however , that such other Party shall not unreasonably interfere with or disrupt the 
activities of the installing Party and shall comply with all applicable safety standards. Upon 
request, the installing Party shall perform additional inspections or tests of Back-Up Meteiing 
and shall permit a qualified representative of the other Party to inspect or withess the testihg of 
Back - Up Metering ; provided , however , that such other Party shall not unreasonably interfere 
with or disrupt the activities of the installing Party and shall comply with all applicable safety 
standards as in effect and established by the installing Party from time to time. The actual 
expense of any such requested additional inspection or testing shall be borne by the Party 
requesting the test, unless, upon such inspection or testing, Back-Up Metering is found to 
register inaccurately by more than the allowable limits established in this Article 5, in which 
event the expense of the requested additional inspection or testing shall be borne by the installing 
Party. If requested in writing, the installing Party shall provide copies of any inspection or 
testing reports to the requesting Party. 

(C) If Electric Metering Devices or Back-Up Metering are not installed at the 
Point of Delivery, meters or meter readings shall be adjusted to reflect losses from the Electric 
Metering Devices or Back-Up Metering to the Point ofDelivery. 

(P) If any Electric Metering Device, or Back-Up Metering, is found to be 
defective or inaccurate, it shall be adjusted, repaired, replaced and recalibrated, as necessary, as 
near as practicable to a condition of zero error by the Party owning such defective or inaccurate 
device and at that Party's expense. 

5.3 Adiustment for Inaccurate Meters. If any Electric Metering Device, or Back-Up 
Metering, fails to register, or if the measurement made by an Electric Metering Deyice, or Back-
Up Metering, is found upon testing to be inaccurate by more than one percent (1.0%), an 
adjustment shall be made correcting all measurements by the inaccurate or defective Electric 
Metering Device, or Back-Up Metering, for both the amount of the inaccuracy and the period of 
the inaccuracy, in the following manner: 

(A) In the event that the Electric Metering Device is found to be defective or 
inaccurate, the Parties shall use Back-up Metering, if installed, to determine the amount of such 
inaccuracy, provided, however, that Back-Up Metering has been tested and maintained in 
accordance with the provisions of this Article 5. In the event that either Party did not install 
Back-Up Metering, or Back-Up Metering is also found to be inaccurate by more than one percent 
(1.0%), the Parties shall estimate the amount of the necessary adjustment on the basis of 
deliveries of Solar Energy from the Facility and to the Point ofDelivery during periods of similar 
operating conditions when the Electric Metering Device was registering accurately. The 
adjustment shall be made for the period during which inaccurate measurements were made. 

(B) In the event that the Parties cannot agree on the actual period during which 
the inaccurate measurements were made, the period during which the measurements are to be 
adjusted shall be the shorter of (i) the last one-half ofthe period from the last previoua test ofthe 
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Electric Metering Device to the test that found the Electric Metering Device to be defective or 
inaccurate, or (ii) the one hundred eighty (180) Days immediately preceding the test that found 
the Electric Metering Device to be defective or inaccurate. 

(C) To the extent that the adjustment period covers a period of deliveries for 
which payment has already been made by EPE, EPE shall use the corrected measurements as 
determined in accordance with this Article 5 to re-compute the amount due for the period of the 
inaccuracy and shall subtract the previous payments by EPE for this period from such re-
computed amount. If the difference is a positive number, the difference shall be paid by EPE to 
Seller; if the difference is a negative number, that difference shall be paid by Seller to EPE. In 
either case, the owing Party, at its discretion, may offset such payments due the other Patty 
against undisputed amounts owed by the other Party as specified in Section 9.3(A) of this 
Agreement. The owing Party shall provide the other Party with notice and supporting 
documentation of the amount due. Except for offsets to payments, which may be offset 
immediately, payment of such difference by the owing Party shall be made not later than thirty 
(30) Days after the owing Party receives notice and supporting documentation of the amount 
due. Interest shall be computed for any payments or offsets to payments made pursuant to this 
Section 5.3(C) at a rate equal to the prime rate published in the Wall Street Journal on the 
invoice due date (the "Interest Rate"). 

ARTICLE 6 - CONDITIONS PRECEDENT 

6.1 Conditions Precedent. This Agreement shall become effective as ofthe Execution 
Date, subject to the fulfillment (or waiver by EPE, in its sole discretion) of each of the conditions 
precedent set forth below in paragraphs (A), (B) and (C) of this Section 6.1, and the fulfillment 
(or waiver by Seller, in its sole discretion) of the condition precedent set forth below in 
paragraph (D) of this Section 6.1, in each case on or before the date specified for the fulfillment 
(or waiver) of such condition precedent: 

(A) Within twenty (20) Business Days after the fulfillment (or waiver by EPE, 
in its sole discretion) of the condition precedent set forth below in paragraph (B) of this Section 
6,1, the Board of Directors of EPE shall have approved the execution and delivery o f this 
Agreement by EPE, and the performance by EPE of its obligations under this Agreement (the 
"EPE Board Approval"). 

(B) The 2010 Procurement Plan filed by EPE pursuant to the New Mexico 
Renewable Energy Act (the "EPE Procurement Plan"), which includes a request for approval to 
procure renewable energy, or capacity, or both, and associated RFCs pursuant to this Agreement, 
for use in meeting the renewable portfolio standard of the New Mexico Renewable Energy Act 
and to recover the cost of such procurement, is (i) approved without material change by the 
NMPRC by final NMPRC order, and (ii) all periods for appeal of the order have expired under 
NMPRC requirements (the "Agreement Approval"). The date for Agreement Approval is 
anticipated to be no later than December 15, 2010. Should the NMPRC issue an order approving 
the EPE Procurement Plan with conditions or modifications that materially change this 
Agreement, or rejecting this Agreement on the basis of reasons set forth in such order (in either 
case a "Non-Conforming Order"), the Parties agree to use good faith efforts to renegotiate this 
Agreement. If, within sixty (60) days of the issuance of a Non-Conforming Order, no agreement 
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is reached, either Party may terminate this Agreement upon delivery of notice to the other Party, 
in which case the Parties shall have no further liability to each other under this Agreement. The 
date of Agreement Approval, or if a Non-Conforming Order is issued, the date that (i) EPE 
waives the condition set forth in this paragraph (B), or (ii) the Parties execute amendments to this 
Agreement in response to such Non-Conforming Order such that EPC confirms that this 
condition fulfilled, is termed the "Agreement Approval Date." 

(C) On or before December 31, 2010, the Parties shall have completed 
negotiation of a mutually acceptable form and terms of the Interconnection Agreement, and 
finalized, executed and delivered, the Interconnection Agreement, except to the extent that the 
failure of such negotiation to be completed and the Interconnection Agreement to be finalized, 
executed and delivered on or before such date resulted from any failure by EPE to use its 
commercially reasonable efforts to negotiate a mutually acceptable form and terms of, and then 
to finalize, execute and deliver, the Interconnection Agreement on or before such date. 

CD) On or before December 31, 2010, the Parties shall have completed 
negotiation of a mutually acceptable form and terms of the Interconnection Agreement, and 
finalized, executed and delivered, the Interconnection Agreement, except to the extent that the 
failure of such negotiation to be completed and the Interconnection Agreement to be finalized, 
executed and delivered on or before such date resulted from any failure by Seller to use its 
commercially reasonable efforts to negotiate a mutually acceptable form and terms of, and then 
to finalize, execute and deliver, the Interconnection Agreement on or before such date. 

ARTICLE 7 - SALE AND PURCHASE OF SOLAR ENERGY 

7.1 Sale and Purchase. Beginning on the Commercial Operation Date, Seller shall 
generate from the Facility, deliver to the Point of Delivery, and sell to EPE, at the applicable 
prices set forth in Article 8 of this Agreement, all Solar Energy generated by the Facility. Except 
as otherwise expressly provided for herein, this Agreement shall not be construed to constitute a 
*stake or pay" contract, and EPE shall have no obligation to pay for any energy that has not 
actually been generated by the Facility, measured by the Electric Metering Device(s), and 
delivered to EPE at the Point of Delivery. As provided in Article 10 of this Agreement, 
Renewable Energy Certificates associated with the Solar Energy generated by the Facility shall 
be transferred to and owned by EPE at no additional cost. 

7.2 Committed Solar Energy. Committed Solar Energy for each Commercial 
Operation Year is set forth in Exhibit F to this Agreement and is the number of megawatt hours 
(MWh) of Solar Energy committed to be delivered by Seller to EPE in each Commercial 
Operation Year. The Committed Solar Energy level is seventy-five percent (75%) of the 
Expected Solar Energy level. 

7.3 Failure to Deliver Committed Solar Energy. 

(A) Seller shall be required to deliver to EPE no less than the Committed 
Solar Energy during each Commercial Operation Year. 
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(B) If Seller delivers less than the Committed Solar Energy in any 
Commercial Operation Year ("Solar Energv Shortfall'D then, Seller shall pay liquidated 
damages ("Shortfall Damages") (not as a penalty) for an amount of Solar Energy equal to the 
Committed Solar Energy minus the delivered Solar Energy C'Shortfall Amount") in the 
applicable Commercial Operation Year. 

(C) The Shortfall Damages payment shall be equal to the Solar Energy 
Payment Rate per MWh of the Shortfall Amount for the applicable Commercial Operation 
Year. Within forty-five (45) Days of the end of any Commercial Operation Year for which 
there is a Solar Energy Shortfall, Seller shall provide notice to EPE in writing of the amount of 
the Shortfall Damages and provide supporting documentation, if any, and Seller shall pay EPE 
the amount of Shortfall Damages shown in such notice within sixty (60) Days after the end of 
such Commercial Operation Year. For the avoidance of doubt, Seller's total liability to EPE 
under this Agreement for Shoitfall Damages and for the replacement of RECs pursuant to 
Section 10.3 of this Agreement as a result of a Solar Energy Shortfall shall not exceed EPE's 
Replacement Energy Costs relating to such Solar Energy Shortfall. 

(D) In calculating whether there is a Solar Energy Shortfall and the amount 
of such Solar Energy Shortfall, if any, for purposes of determining Seller's obligation to pay 
Shortfall Damages, and deliver replacement RECs pursuant to Article 10, for any Solar 
Energy Shortfall, the following shall be treated as Solar Energy delivered to EPE in 
calculating the Shortfall Amount: (a) Solar Energy not produced by Seller or delivered to EPE 
due to the curtailment events described in Sections 7.5 or 8.3, (b) Solar Energy not produced 
by Seller or delivered to EPE due to a Force Majeure Event, or (c) Solar Energy not produced 
by Seller or delivered to EPE due to a breach by EPE of its obligations under this Agreement; 
provided that, in each such case, such Solar Energy otherwise would have been produced by 
the Facility and delivered to EPE at the Point of Delivery. 

7.4 Title and Risk of Loss. As between the Parties, Seller shall be deerned to be in 
control of the Solar Energy output from the Facility up to and until delivery and receipt at the 
Point of Delivery, and EPE shall be deemed to be in control of such energy at and beyond 
delivery and receipt at the Point of Delivery. Title and risk of loss related to the Solar Energy 
shall transfer from Seller to EPE at the Point of Delivery. 

7.5 Temporary Disconnection of the Facility. No payments shall be due Seller for 
curtailments of delivery of Solar Energy resulting from a temporary disconnection of the Facility 
by the Interconnection Provider so long as such disconnection is consistent with the terms of the 
Interconnection Agreement. 

ARTICLE 8 - ENERGY PAYMENT CALCULATIONS 

8.1 Energy Payments. Energy payments to Seller shall be calculated as follows for 
each Month: 

(A) Prior to Commercial Operation. EPE shall pay Seller the Rate Schedule 
No. 16 Rate times the Test Energy delivered to EPE during the Month. If the Rate Schedule No. 
16 Rate no longer exists, EPE shaH pay for such Test Energy at its then-current avoided cost. 
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(B) During Commercial Operation. Provided that the cumulative deliveries in 
the Commercial Operation Year do not exceed one hundred fifteen percent (115%) of the 
Expected Solar Energy, EPE shall pay Seller the product of (i) the Solar Energy delivered to EPE 
by Seller in the Month and (ii) the Solar Energy Payment Rate specified for each Commercial 
Operation Year. For all Solar Energy delivered by Seller to EPE in a Commercial Operation 
Year that is in excess of one hundred fifteen percent (115%) of the Expected Solar Energy, EPE 
shall have the option to either (a) pay Seller the then-current avoided cost for all Solar Energy 
delivered by Seller to EPE at the Point of Delivery in excess of one hundred fifteen percent 
(115%) ofthe Committed Solar Energy C'Excess Solar Energy") for such Commercial Operation 
Year or (b) elect not to accept any Excess Solar Energy. If EPE elects not to accept Excess Solar 
Energy, Seller shall have the right to sell such Excess Solar Energy (together with any RECs 
associated with such Excess Solar Energy) to another buyer until the end of the applicable 
Commercial Operation Year and the term of such transaction shall not be longer than the 
remainder of such Commercial Operation Year, after which the Parties' obligations shall resume 
pursuant to this Agreement. Seller shall notify EPE upon Seller's delivery of a quantity of Solar 
Energy hereunder that exceeds one hundred ten percent (110%) of Committed Solar Energy for a 
Commercial Operation Year. EPE shall elect within 10 Business Days of Seller's notice to either 
accept or decline any Excess Solar Energy Seller may produce during such period. In the event 
EPE does not accept Excess Solar Energy in accordance with this Section 8.1, EPE shall use 
commercially reasonable efforts, consistent with Applicable Laws, to assist Seller with securing 
transmission service, which shall be at Seller's expense. 

(C) Energy Payment Rate Adiustment. The Parties understand that the Solar 
Energy Payment Rate set forth in Exhibit F on the Execution Date reflects an estimate of 
$475,000 of Interconnection Costs for the Facility. Upon EPE's completion of its study of the 
scope and cost of interconnection ofthe Facility, EPE shalI determine the actual Interconnection 
Costs with respect to the Facility. In the event that the actual unreimbursed Interconnection 
Costs are higher than $475,000 C'Excess Interconnection Costs"), then the Solar Energy Payment 
Rate shall increase in an amount of $0.25/MWh for each $100,000 in Excess Interconnection 
Costs. In the event that Seller's actual Interconnection Costs are lower than $475,000, the Solar 
Energy Payment Rate shall decrease in the amount of $0.25/MWh for each $100,000 in actual 
Interconnections Costs below $475,000. EPE shall furnish Seller with a revised Exhibit F 
reflecting the Solar Energy Payment Rate, as adjusted to include Seller's Interconnection Costs, 
not later than October 31, 2010. EPE's calculation of the Interconnection Costs and the 
adjustment to the Solar Energy Payment Rate shall be subject to Seller's good faith verification 
of EPE's final calculation of Seller's Interconnection Costs for the Facility. ln the event Seller is 
subsequently reimbursed under the Interconnection Agreement, or by any other means, for 
Excess Interconnection Costs, then Seller shall pay such amount to EPE within thirty (30) Days 
of Seller's receipt of such reimbursement. 

8.2 Non-Solar Energy. 

(A) Except as provided by Section 8.3 of this Agreement, EPE shall not be 
obligated to make any payment, regardless of reason or Force Majeure Event, affecting either 
Party, for energy that (i) does not qualify as Solar Energy; (ii) is not measured by the Electric 
Metering Device(s) installed pursuant to Section 5.2 of this Agreement, as such measurement 
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may be adjusted pursuant to Section 5.3 of this Agreement; and (iii) is not delivered to EPE at 
the Point of Delivery. 

(B) For energy that does not qualify as Solar Energy, EPE shall have the 
option, at its sole discretion, to purchase such non-Solar Energy from Seller and shall pay Seller 
EPE's then-current avoided cost. If EPE declines to purchase such non-Solar Energy, then Seller 
may sell such non-Solar Energy to a third party. 

8.3 Curtailed Energy Payment Rate. 

(A) If delivery of Solar Energy is curtailed by EPE, then: 

(1) Seller may sell the Solar Energy from the Facility to a third party; 

(2) If Seller does not sell the Solar Energy to a third party, the Parties 
shall determine the quantity of Solar Energy that would have been generated by 
the Facility and delivered to the Point of Delivery had its generation not been so 
curtailed C'Curtailed Energy"), and EPE shall pay to Seller for such Curtailed 
Energy all amounts that Seller would have received from EPE under this 
Agreement had generation not been so curtailed; 

O) The rate to be paid by EPE to Seller for Curtailed Energy shall be 
the applicable Solar Energy Payment Rates for the curtailment period. However, 
any Solar Energy sold by Seller to a third party pursuant to (1) above shall not 
constitute Curtailed Energy for which payment is due from EPE pursuant to this 
Section 8.3. 

(B) Notwithstanding anything in this Section 8.3 to the contrary, no payment 
shall be due to Seller from EPE under paragraph (A) above for curtailments of delivery of Solar 
Energy resulting from: 

(1) an Emergency Condition, or Force Majeure Event, 

(2) any action properly taken by EPE under the Interconnection 
Agreement, or 

(3) any notification from EPE's SOC requiring Seller to curtail 
deliveries of Solar Energy if Seller has failed to obtain or maintain in full force 
and effect any Governmental Approval which has the effect of preventing 
delivery of Solar Energy pursuant to this Agreement. 

8.4 Payment Support Requirement. Neither Party shall initiate any action before any 
Governmental Authority to deny recovery of payments under this Agreement. Each Party shall 
use commercially reasonable efforts to defend all terms and conditions of this Agreement 
consistent with Applicable Law. 

8.5 Survival on Termination. The provisions of this Article 8 shall survive the 
repudiation, termination or expiration of this Agreement for so long as may be necessary to give 
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effect to any outstanding payment obligations of the Parties due and payable prior to any such 
repudiation5 termination or expiration. 

ARTICLE 9 - BILLING AND PAYMENT 

9.1 Seller's Invoices. The monthly billing period shall be the Month. No later than 
five (5) Business Days after the end of each Month, Seller shall provide to EPE, by electronic 
means or first-class mail, an invoice showing the invoice date, the invoice due date and all billing 
parameters, rates, and any other data reasonably pertinent to the invoice, including information 
required by Section 10.2 of this Agreement, for the amount owed by EPE to Seller for Solar 
Energy provided by Seller and purchased by EPE pursuant to Section 8.1 of this Agreement 
during the previous Month billing period. 

9.2 EPE's Invoices. No later than five (5) Business Days after the end of a Month in 
which Seller owes payments to EPE under this Agreement, EPE shall provide the Seller, by 
electronic means or first-class mail, an invoice showing the invoice date, the invoice due date 
and all billing parameters, rates, and any other data reasonably pertinent to the invoice for any 
amount owed by Seller to EPE under this Agreement. 

9.3 Payments. Unless otherwise specified herein, payments owed under this 
Agreement shall be due and payable by check or by elegtronic funds transfer, as designated by 
the invoicing Party, on or before the twentieth (20th) Business Day following the date of the 
billing invoice provided that such invoice was rendered within the five-Business Day period 
required under Section 9.1 or Section 9.2 of this Agreement, as applicable, and, if not so 
rendered, such payment shall be due on the 20th Business Day of the following inonth. 
Remittances received by mail will be considered to have been paid when due if the postmark 
indicates the payment was mailed on or before the fifteenth (15th) Business Day following 
rece ipt ofthe invoice. 

(A) EPE may offset any amounts that it owes Seller against any undisputed 
amounts that Seller owes EPE, including damages, interest payments, and other payments. 
Seller may include in its invoices and offset any amounts that it owes EPE against any 
undisputed amounts that EPE owes Seller for the purchase of Solar Energy under this 
Agreement, including damages, interest payments, and other payments. Any such offsets by 
either Party shall be clearly represented in the invoices described in Sections 9.1 or 9.2 of this 
Agreement. 

(B) Undisputed and non-offset portions of amounts invoiced under Sections 
9.1 or 9.2 of this Agreement not pid on or before the invoice due date shall be subject to the late 
payment interest charges calculated as set forth in this Section 9.3(B). The late payment interest 
charge rate per month shall be at the Interest Rate. The late payment interest charge shall equal 
this rate times the unpaid balance of undisputed and non-offset portions of amounts invoiced. 
The late payment interest charge shall be added and itemized in the next billing invoice of either 
EPE or Seller, whichever is appropriate. 

9.4 Billing: Disputes. Either Party may dispute invoiced amounts but shall pay to the 
other Party at least the undisputed portion of invoiced amounts on or before the invoice due date 
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pending resolution of the dispute. Full payment of an invoice shall not waive a Party's right to 
later dispute the invoice provided that notice of a disputed invoice is presented by the disputing 
Party to the other Party within twelve (12) months of an invoice due date, accompanied by an 
explanation of the specifios of the dispute as well as a request for a refund or an additional 
payment, whichever is appropriate. When a billing dispute is resolved, EPE or Seller, as 
appropriate, shall invoice the other Party the amount agreed to by the Parties (or finally 
determined pursuant to Section 12.8 or Section 12.9) no later than fifteen (15) Business Days 
after the end of the Month in which the dispute is resolved. The amount owed shall include any 
late payment interest charges calculated from the original invoice due date in accordance with 
the provisions of Section 9.3(B) above. Either Seller or EPE may elect to offset amounts owed 
to the other Party pursuant to Section 9.3(A) above. 

9.5 Statement Errors. If, within two (2) years of a Statement Date, either Party 
becomes aware of any error in any statement, such Party shall, immediately upon discovery of 
the error, notify in writing the other Party of such error and the other Party shall rectify such 
error (whether such error was in the form of an underpayment or overpayment) within thirty (30) 
Days of such notification. Provided that the other Party is satisfied (in its sole and reasonable 
discretion) that the aforementioned notification requirements have been complied with in good 
faith by the Party who has made tile error, interest shall be payable in respect of any amount that 
was erroneously overpaid or underpaid at the Interest Rate. 

9.6 Set-Off and Pavment Adiustments. Except as otherwise expressly provided for in 
this Agreement, all payments between the Parties under this Agreement shall be made free of any 
restriction or condition and without deduction or withholding on account of any other amount, 
whether by way of set-off or otherwise. Payments to be made under this Agreement shall, for a 
period of not longer than two (2) years, remain subject to adjustment based on billing 
adjustments due to error or omission by either Party, provided that such adjustments have been 
agreed to between the Parties or resolved in accordance with the provisions of Sections 12.8 or 
12.9 hereof. 

9.7 Survival on Termination. The provisions of this Article 9 shall survive the 
repudiation, termination or expiration o f this Agreeinent for so long as may be necessary to give 
effect to any outstanding payment obligations of the Parties that became due and payable prior to 
any such repudiation, termination or expiration. 

ARTICLE 10 - RENEWABLE ENERGY CERTIFICATES AND LIMITED SALE OF 
ENVIRONMENTAL ATTRIBUTES 

10.1 Compliance with REA and Rule 572. Seller must comply with the REA and Rule 
572 and provide associated RECs, in the format to be provided by EPE and in compliance with 
NMPRC requirements. Seller shall provide the RECs associated with the Solar Energy sold and 
delivered to EPE under this Agreement at no additional cost. All RECs required to be delivered 
by Seller to EPE, or Renewable Energy Costs or other damages payable by Seller to EPE with 
respect to replacement RECs, shall be for solar RECs, except to the extent that EPE has 
confirmed in writing to Seller that the NMRPC has granted a variance or exemption to EPE that 
permits such RECs not to be solar RECs. 
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10.2 Monthly RECs. Seller shall provide RECs monthly using the format in Exhibit G 
to this Agreement and shall include the appropriate number of RECs associated with the Solar 
Energy purchased during the previous Month in each monthly invoice. 

10.3 Seller's Failure to Provide RECs. Except for Force Majeure Event(s) and any 
curtailments pursuant to Sections 7.5 or 8.3 of this Agreement, if Seller's failure to provide the 
Committed Solar Energy causes EPE to need additional RECs to meet its obligations under 
NMPRC Renewable Rule 572, Seller shall first use commercially reasonable efforts to obtain 
replacement RECs and deliver them to EPE for the quantity of RECs EPE notifies Seller that it 
requires up to the quantity of RECs associated with the Committed Solar Energy (less any RECs 
previously delivered by Seller to EPE for the applicable Commercial Operation Year). EPE 
must notify Seller that it requires such replacement RECs within ninety (90) Days of Seller's 
failure to provide the RECs associated with the Committed Solar Energy. Seller must deliver 
appropriate replacement RECs within thirty (30) Days of EPE's notice to Seller of the required 
quantity of RECs. EPE will reitnburse Seller for the actual cost of the replacement RECs. 
However, should the total of the actual cost of the replacement RECs that Seller purchases and 
the replacement energy that EPE actually purchased to replace the Solar Energy not provided by 
Seller, assuming that such replacement energy is an As-Available energy product excluding 
RECs (and taking into account any Shortfall Damages actually paid by Seller to EPE pursuant to 
Section 7.3 of this Agreement for the applicable period), exceed the price of energy sold to EPE 
under this Agreement per Exhibit F, such incremental costs may be deducted from the monies 
owed to Seller for the replacement RECs. 

(A) If such appropriate replacement RECs are not obtained and delivered by 
Seller to EPE, EPE may, at its discretion but no later than ninety (90) Days after Seller's failure 
to provide the RECs associated with the Committed Solar Energy, attempt to obtain replacement 
RECs up to the quantity of RECs associated with the Committed Solar Energy. EPE will be 
responsible for the costs for these replacement RECs. However, should the total of the actual 
cost of the replacement RECs that EPE purchases and the replacement energy that EPE actually 
purchased to replace the Solar Energy not provided by Seller (and taking into account any 
Shortfall Damages actually paid by Seller to EPE pursuant to Section 7.3 of this Agreement for 
the applicable period) exceed tile price of energy sold to EPE under this Agreement per Exhibit 
F, such incremental costs will be paid by Seller to EPE. EPE's failure to obtain replacement 
RECs associated with the Committed Solar Energy does not relieve Seller of the obligation to 
obtain replacement RECs in an amount equal to the Committed Solar Energy. 

(B) If sufficient replacement RECs are unavailable, Seller shall pay EPE the 
cost of any NMPRC fines and/or penalties incurred by EPE as a result of EPE's failure to meet 
its obligations under Rule 572 caused by Seller's failure to provide the Committed Solar Energy 
and associated RECs. EPE shall allocate any applicable fines to Seller and other sellers of Solar 
Energy with whom EPE has a contract and which failed to meet their obligations for delivery of 
RECs to EPE on a prorata basis based upon contract commitments and shortfalls. 

(C) For the avoidance of doubt, the payment by Seller to EPE of Shortfall 
Damages for a Solar Energy Shortfall pursuant to Section 7.3 ofthis Agreement shall not, except 
to the extent provided under this Section 10.3, relieve Seller of its obligations under this 
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Agreement with respect to the replacement of RECs as a result of Seller's failure to deliver the 
Committed Solar Energy. 

10.4 Limited Sale of Environmental Attributes. 

(A) EPE shall acquire, and retain ownership of, and the right to market and 
sell, all of the Environmental Attributes (defined below) associated with the Solar Energy 
delivered by Seller and purchased by EPE hereunder; provided however, that nothing in this 
Section 10.4 shall have any effect upon the monetary amounts for payments for energy, as the 
same may otherwise be provided for herein. 

(]3) "Environmental Attributes" means all attributes, excluding Tax Credits, of 
an environmental or other nature that are created or otherwise arise from the Facility's generation 
of electricity from solar energy in contrast with the generation of electricity using nuclear or 
fossil fuels or other traditional resources. Forms of such attributes include any and all 
environmental air quality credits, green credits, carbon credits, emissions reduction credits, 
certificates, tags, offsets, allowances, or similar products or rights, howsoever entitled, (i) 
resulting from the avoidance of the emission of any gas, chemical, or other substance, including 
mercury, nitrogen oxide, sulfur dioxide, carbon dioxide, carbon monoxide, particulate matter or 
similar pollutants or contaminants of air, water, or soil gas, chemical, or other substance, and (ii) 
attributable to the generation, purchase, sale or use of solar energy associated with the 
Committed Solar Energy delivered by Seller from or by the Facility, or otherwise attributable to 
the Facility during the Term. Environmental Allributes include those currently existing or 
arising during the Term under local, state, regional, federal, or international legislation or 
regulation relevant to the avoidance of any emission described in this Section 10.4 under any 
governmental, regulatory or voluntary program, including the United Nations Framework 
Convention on Climate Change and related Kyoto Protocol or 'other programs, laws or 
regulations involving or administered by the Clean Air Markets Division of the Environmental 
Protection Agency or successor administrator (collectively with any local, state, regional, or 
federal entity given jurisdiction over a program involving transferability of Environmental 
Attributes~ the "CAMD'3. Seller and EPE shall execute all documents and instruments necessary 
to effect retention of the Environmental Attributes by EPE or its respective designees. Should 
the CAMD notify EPE that it will not authorize the retention by EPE of any Environmental 
Attributes as contemplated by this Agreement, Seller shall cooperate with the CAMI) and take 
all reasonable action to enable EPE to retain the Environmental Attributes as herein described. 
Seller shall not submit to the CAMD, under §1605(b) of the Energy Policy Act of 1992 or any 
othet applicable program, any reports describing any of the Environmental Attributes as 
belonging t0 anyone other than EPE or its respective designees. Seller and EPE will promptly 
give to one another copies of any documents they submit to the CAMD. 

(C) Ownership by EPE of Environmental Attributes shall be for the entire 
Term of this Agreement, including any Environmental Attributes that are reserved or "banked" 
throughout the Term of this Agreement but not used, sold, assigned or otherwise transferred 
during the Term of this Agreement. EPE may, to the extent permitted by Applicable Law and 
this Agreement5 assign its rights, title and interest in and to any Environmental Attributes 
associated with the Facility to one or more third parties under any transaction permitted by 
Applicable Law. 
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(D) Tax Credits shall be owned by Seller or its Facility Lender. 

(E) Environmental Attributes in the form of RECs associated with Solar 
Energy purchased pursuant to this Agreement shall be owned by EPE, who shall have the right to 
use such RECs to satisfy (i) any applicable legal requirements, including a renewable portfolio 
standard, or (ii) the purchase requirements of its retail customers. 

10.5 Administrative Compliance Cost Obligations. 

(A) Seller shall be solely responsible for the cost of administrative compliance 
with all Compliance Obligations, as well as all costs of complying with Rule 572 and any 
NMPRC Rule(s) governing the registration and accounting for RECs that may be enacted or 
amended after the Execution Date. 

(B) Administrative compliance cost obligations referenced in this Section 10.5 
shall not include costs associated with Seller's obligations pursuant to Sections 3.3 and 4.7 of 
this Agreement or any fines or penalties assessed against Seller. 

ARTICLE 11 - SECURITY FOR PERFORMANCE 

11.1 Security Fund. 

(A) Seller shall establish, fund, and maintain a security fund, pursuant to the 
provisions of this Article 11 ("Security Fund"), which shall be available to (i) pay any amount 
due EPE pursuant to this Agreement, whether arising before, on, or after the Commercial 
Operation Date or termination of this Agreement, (ii) provide EPE security that Seller will 
construct the Facility to meet the Construction Milestones, and (iii) provide security to EPE to 
cover damages, including Replacement Energy Costs, should the Facility fail to achieve the 
Commercial Operation Date or otherwise not operate in accordance with this Agreement. Seller 
shall establish the Security Fund at a level of one million two hundred thousand dollars 
($1,200,000) (the "Required Amount°'), one-third (1/3) of which shall be established no later 
than five (5) Days following the satisfaction (or waiver) of the conditions precedent set forth in 
Section 6.1 of this Agreement. Seller shall increase the Security Fund by an additional one-third 
(1/3), to two-thirds (2/3) of the Required Amount, not later than one year prior to the Required 
Commercial Operation Date. Seller shall increase the Security Fund to a level equal to the 
Required Amount by no later than the Commercial Operation Date. Seller shall maintain the 
Security Fund at the Required Amount throughout the remainder of the Term. Seller shall 
replenish the Security Fund to the applicable portion of the Required Amount within ten (10) 
Business Days after any draw on the Security Fund by EPE. 

(B) In addition to any other remedy available to it under this Agreement or at 
law, EPE may, to the extent Seller fails to perform or abide by the terms ofthis Agreement, or by 
order of a Governmental Authority of competent jurisdiction, before, on, or after termination of 
this Agreement, draw from the Security Fund such amounts as are necessary to recover amounts 
owing to EPE pursuant to this Agreement. Such amounts include any damages due to EPE and 
any amounts for which EPE is entitled to indemnification under this Agreement. EPE must 
provide notice to Seller ten (10) Business Days prior to drawing such amounts from the Security 
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Fund. If Seller fails to deliver payment of such amounts by check or electronic funds transfer to 
EPE within ten (10) Business Days of such notification, EPE may, in its sole discretion, draw all 
or any part of such amounts due to it from any form of security to the extent available pursuant 
to this Section 11.1, and from all such forms, and in any sequence EPE may select. Any failure 
to draw upon the Security Fund or other security for any damages or other amounts due to EPE 
shall not prejudice EPE's rights to recover such damages or amounts in any other manner. EPE 
shall not draw upon the Security Fund for any contested obligation for so long as it remains the 
subject of a bona fide dispute between the parties pursuant to Article 12 of this Agreement. 

(C) The Security Fund shall be established in the amounts specified in Section 
11.1(A) above, shall be maintained at Seller's sole expense, shall be originated by or deposited in 
a financial institution or company acceptable to EPE and meeting the requirements specified in 
Section 11.1(C)(1) below C'Issuer"), and, prior to the Commercial Operation Date, shall be (i) in 
the form of the instrument described in Section 11.1(C)(1) below, or (ii) at Seller's election and 
at EPE's reasonable discretion, in the form described in Section 11.1(C)(2) or 11.1(C)(3) below: 

(1) An irrevocable standby letter of credit in a form and substance 
acceptable to EPE, from an Issuer that is a United States-based commercial bank 
with at least $10 billion in assets and an unsecured bond rating (not enhanced by 
third-party support) equivalent to A- or better as determined by Standard & Poor's 
and a credit rating of A3 or better as determined by Moody's, or, i f either one or 
both are not available, equivalent ratings from alternate rating sources acceptable 
to EPE C'Letter of Credit"). In addition, if such unsecured bond rating of the 
Issuer is exactly equivalent to A-, the Issuer must not be on credit watch or similar 
classification, or have a negative outlook (or the equivalent) by a rating agency. 
Such Letter of Credit must be consistent with this Agreement and shall include a 
provision for at least thirty (30) Days advance notice to EPE of any expiration or 
earlier termination of the Letter of Credit, so as to allow EPE sufficient time to 
exercise its rights under the Letter of Credit should Seller fail to extend or replace 
the same. The form of the Letter of Credit must meet EPE's requirements to 
ensure that claims or draw-downs can be made unilaterally by EPE in accordance 
with the terms of this Agreement. Such security must be issued for a minimum 
term ofthree hundred and sixty-five (365) Days. Seller shall cause the renewal or 
extension of the security for additional consecutive terms of three hundred and 
sixty-five (365) Days or more (or, if shorter, the remainder of the Term) no later 
than thirty (30) Days prior to each expiration date of the Letter of Credit. If the 
Letter of Credit is not renewed or extended as required herein, EPE shall have the 
right to draw immediately upon the Letter of Credit and to place the amounts so 
drawn, at Seller's cost and with Seller's funds, in an interest bearing escrow 
account in accordance with Section 11.1(C)(2) below. The Letter of Credit shall 
be governed by the Uniform Customs and Practice for Documentary Credits 
(2007 Revision), International Chamber of Commerce Brochure No. 500 (the 
"UCP"), except to the extent that the terms hereof are inconsistent with the 
provisions of the UCP, in which case the terms of the Letter of Credit shall 
govern. 
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(2) United States currency deposited with an Issuer, in which EPE 
holds a first and exclusive security interest perfected by control, either: (i) in an 
account under which EPE is designated as beneficiary with sole authority to draft 
from the account or otherwise access the security; or (ii) in an account held by 
Issuer as escrow agent with instructions to pay claims made by EPE pursuant to 
this Agreement, such instructions to be in a form satisfactory to EPE (each an 
"Account"). Security provided in this form shall include a requirement for 
immediate notice to EPE from Issuer and Seller in the event that the sums held as 
security in the account do not at any time meet the required level for the Security 
Fund as set forth in this Section 11.1. Funds held in the account may be deposited 
in a money-market fund, short-term treasury obligations, investment-grade 
commercial paper and other liquid investment-grade investments with maturities 
of three months or less, with all investment income thereon to be taxable to, and 
to accrue for the benefit of, Seller. After the Commercial Operation Date is 
achieved, annual account sweeps for recovery of interest earned by the Security 
Fund (net of any taxes on such interest paid or payable by EPE) shall be allowed 
by Seller. 

(3) A guaranty from a guarantor with a senior unsecured credit rating 
(not enhanced by third-party support) equivalent to BBB- or better as determined 
by both Standard & Poor's or Baa3 by Moody's, or if either one or both are not 
available, equivalent ratings from alternate rating sources acceptable to EPE 
("Guaranty"); provided, that as a condition to EPE's acceptance of a Guaranty in 
substitution for a Letter of Credit, the Solar Energy Payment Rate shall be 
permanently reduced by $.93/MWh, commencing with the first delivery of Solar 
Energy to the Point of Delivery after the effective date of such substitution. In 
addition, if such senior unsecured credit rating of the guarantor is exactly 
equivalent to BBB- by Moody's or Baa3 by Standard & Poor's, the guarantor 
must not be on credit watch or similar classification, or have a negative outlook 
(or the equivalent) by a rating agency. EPE may reevaluate from time to time the 
value of any Guaranty posted by Seller for possible downgrade or for other 
negative circumstances. If the credit rating of the guarantor is downgraded or 
EPE otherwise has commercially reasonable grounds to believe that there has 
been a material adverse change in the creditworthiness of the guarantor, then 
Seller shall be required to convert the Guaranty provided by such guarantor (i) to 
a Letter of Credit meeting the criteria set forth in Section 11.1(C)(1) above, or, (ii) 
at Seller's election and at EPE's reasonable discretion, to an Account or a 
Guaranty meeting the criteria set forth in Sections 11.1(C)(2) above and 
11.1(C)(3), herein, respectively, no later than thirty (30) Days after receiving 
notice from EPE that such conversion is required pursuant to this Section 
11.1(C)(3). 

(D) Promptly following the end of the Term and the completion of all of 
Seller's Obligations under this Agreement, EPE shall release the balance of the Security Fund 
(including any accumulated interest, if applicable) to Seller. 
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(IE) If there is an early termination of this Agreement that is not due to default 
by Seller and no amounts remain outstanding and unpaid by Seller under the Agreement, EPE 
shall take all actions necessary to release the balance of the Security Fund (including any 
accumulated interest, if applicable, and net of any taxes on such interest paid or payable by EPE) 
to Seller. 

(F) Seller shall reimburse EPE for the incremental direct expenses (including 
the reasonable fees and expenses of counsel) incurred by EPE in connection with the preparation, 
negotiation, execution or release of any security instruments, and other related documents, used 
by Seller to establish and maintain the Security Fund pursuant to Seller' s obligations under this 
Section 11.1, except for releases due to an Event of Default by EPE hereunder. 

ARTICLE 12 - DEFAULT AND REMEDIES 

12.1 Construction Events of Default. Subject to the notice and cure provision set forth 
below, any Construction Event of Default shall give EPE the unconditional right, in its sole 
discretion, to: (i) terminate this Agreement or (ii) draw upon or otherwise negotiate and liquidate 
the Security Fund to the extent of amounts owed hereunder. EPE shall provide notice to Seller 
thirty (30) Days prior to taking any of the actions set forth in Section 12.1(i) above, specifying 
the Construction Event(s) of Default triggering such action(s), and shall not take such action(s) if 
Seller has remedied the specified Construction Event(s) of Default within the thirty (30) Day 
period following EPE ' s notification ; provided , however , such notice period shall be fifteen ( 15 ) 
Days with respect to Sections 12.1(B) and (C) herein and may be subject to the additional cure 
provisions with respect to Section 12.1(E) herein. The following shall constitute Construction 
Events of Default: 

(A) Seller becomes insolvent, becomes a debtor in any bankruptcy or 
receivership proceedings, or dissolves as a legal business entity; 

(B) Any representation or warranty made by Seller is false or misleading in 
any material respect, and Seller fails to comply with such representation or warranty within thirty 
(30) Days after a demand by EPE to do so; 

(C) Seller fails to comply with any other material terms and conditions of this 
Agreement (other than payment obligations, which are addressed in Section 12.1(D)) within 
sixty (60) Days after a demand by EPE to do so; 

(D) Subject to Section 12.9, Seller fails to make, when due, any payment 
required pursuant to this Agreement, if such failure is not remedied within fifteen (15) Days after 
notice is received by Seller; 

(IE) Seller fails to meet any Construction Milestone (other than the 
Commercial Operation Milestone, which failure is covered by Section 12.1(G)) unless such 
failure is due to the action(s) or inaction(s) of EPE or is otherwise excused under this Agreement 
for reasons of Force Majeure or the occurrence of any of the Permitted Exceptions set forth in 
Section 4.4(i), (ii) or (iii) of this Agreement; provided that if Seller notifies EPE within thirty 
(30) Days after the date of such Construction Milestone that such default is not susceptible to 
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cure within such thirty (30) Day period and demonstrates to EPE's satisfaction that it is 
diligently pursuing a cure of such default and that such default is capable of being cured within 
sixty (60) Days after the date of such Construction Milestone, then such Construction Milestone 
shall be extended for sixty ( 60 ) Days ; provided , however , that if such default is not cured within 
such additional sixty (60) Day period, then EPE shall have the right to terminate this Agreement 
immediately upon notice to Seller; 

(ID Seller fails to diligently pursue construction after the Construction 
Commencement Date; 

(G) The Facility fails, for reasons other than Force Majeure or the occurrence 
of any of the Permitted Exceptions set forth in Section 4.4(i), (ii) or CiO of this Agreement, to 
meet the Commercial Operation Milestone, unless Seller (i) has kept EPE reasonably informed 
on the progress of the Facility in accordance with Section 4.5, and notifies EPE prior to the 
Commercial Operation Milestone of the anticipated Revised Commercial Operation Milestone 
that is no later than the Required Commercial Operation Date, (ii) pursuant to Section 10.3 of 
this Agreement, obtains and delivers replacement RECs to EPE for the quantity of RECs that 
EPE notifies Seller EPE requires, up to the quantity of RECs associated with the Committed 
Solar Energy for the period between the Commercial Operation Milestone and the Commercial 
Operation Date, in order for EPE to meet its obligations under Rule 572 through the Revised 
Commercial Operation Milestone; and Oii) the Commercial Operation Date occurs no later than 
the Required Commercial Operation Date; or 

OH) This Agreement, the Facility, or the Interests are transferred by Seller 
without the requisite consent of EPE, as provided in Article 18 ofthis Agreement. 

12.2 Operational Events ofDefault. Subject to the notice and cure provisions set forth 
below, any Operational Event of Default shall give EPE the unconditional right, in its sole 
discretion, to: (i) terminate this Agreement or (ii) draw upon or otherwise negotiate and liquidate 
the Security Fund. EPE shall provide notice to Seller thirty 00) Days prior to taking any of the 
actions set forth in Section 12.1(i) above, specifying the Operational Event(s) of Default 
triggering such action(s), and shall not take such action(s) if Seller has remedied the specified 
Operational Event(s) of Default within the thirty (30) Day period following EPE's notification; 
provided however, such notice period shall be fifteen (15) Days with respect to Sections 12.2(B) 
and (C) herein. The following shall constitute Operational Events of Default: 

(A) Seller becomes insolvent, becomes a debtor in any bankruptcy or 
receivership proceedings, or dissolves as a legal business entity; 

(B) Any representation or warranty made by Seller is false or misleading in 
any material respect, and Seller fails to comply with such representation or warranty within thirty 
(30) Days after a demand by EPE to do so; 

(C) Seller fails to comply with any other material terms and conditions of this 
Agreement (other than payment obligations, which are addressed in Section 12.2(D)) within 
sixty (60) Days after a demand by EPE to do so; 
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(D) Subject to Section 12.9, Seller fails to make, when due, any payment 

required pursuant to this Agreement, if such failure is not remedied within fifteen (15) Days after 

notice is received by Seller; 

(IE) The Facility fails to generate at least fifty percent (50%) of Expected Solar 

Energy to be delivered to EPE under this Agreement for any eighteen (18) consecutive-month 

period (provided, that if such failure is due to a Force Majeure Event(s), EPE may terminate this 

Agreement as provided in Section 14.5 of this Agreement, but such failure shall not constitute an 

Event of Default hereunder). If EPE does not terminate this Agreement as provided herein, 

Seller, pursuant to Sections 7.3 and 10.3 of this Agreement, shall still be obligated to pay 

Shortfall Damages and provide RECs associated with the Solar Energy not produced; or 

OF) This Agreement, the Facility, or the Interests are transferred by Seller 

without the requisite consent of EPE, as provided in Article 18 ofthis Agreement. 

12.3 Seller's Abandonment of Construction or Operation of the Facilitv. Subject to the 

notice and cure provision set forth below, any event(s) of Abandonment described in Section 

1.4.1 of this Agreement shall give EPE the unconditional right, in its sole discretion, to: 

(i) terminate this Agreement or (ii) draw upon or otherwise negotiate and Iiquidate the Security 

Fund to the extent of amounts due hereunder. EPE shall provide notice to Seller thirty (30) Days 

prior to taking any of the actions set forth in Section 12.1(i), (ii) or (iv) above, specifying the 

event(s) of Abandonment triggering such action(s), and shall not take such action(s) if Seller has 

remedied the specified event(s) of Abandonment within the thirty (30) Day period following 

EPE's notification. 

12.4 EPE Events of Default. Subject to the notice and cure provision set forth below, 

any EPE Event of Default shall give Seller the unconditional right, in its sole discretion, to 

terminate this Agreement. Seller shall provide notice to EPE thirty (30) Days prior to 

terminating this Agreement specifying the Event(s) of Default triggering such termination, and 

shall not terminate if EPE has remedied the specified Event(s) of Default within the specified 

cure period, and if no such cure period is provided, within the thirty (30) Day period following 

Seller ' s notification ; provided , however , such notice period shall be fifteen ( 15 ) Days with 

respect to Sections 12.4 (B) and (C) herein. The following shall constitute EPE Events of 

Default: 

(A) EPE becomes insolvent, becomes a debtor in any bankruptcy or 

receivership proceedings, or dissolves as a legal business entity; 

(B) Any representation or warranty made by EPE is false or misleading in any 

material respect, and EPE fails to comply with such representation or warranty within thirty (30) 

Days after a demand by Seller to do so; 

(C) EPE fails to comply with any other material terms and conditions of this 

Agreement (other than payment obligations, which are addressed in Section 12.4(D)) within 

sixty (60) Days after a demand by Seller to do so; or 
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12.15 Payment of Amounts Due. Without limiting any other provisions of this Article 
12 and at any time before or within one (1) year after termination of this Agreement, either Party 
may send the other Party an invoice for such damages or other amounts as are due at such time 
under this Agreement, and such invoice shall be payable in the manner, and in accordance with 
the applicable provisions, set forth in Article 9, including the provision for late payment charges. 
As applicable, EPE may withdraw funds from the Security Fund as needed to provide payment 
for such invoice if the invoice is not paid by Seller on or before the twentieth (20th) Business 
Day following the invoice due date. 

ARTFCLE 13 - FACILITY OPERATION AND CONTRACT ADMINISTRATION 

13.1 Facility Operation. Seller shall staff, control, and operate the Facility at all times 
in a manner that: 

(A) is consistent with Good Utility Practice(s), subject only to Emergency 
Conditions, Force Majeure Events and Delivery Excuses; 

(B) cornplies with all applicable national and regional reliability standards, 
including standards set by WECC, NERC, the FERC, and the NMPRC, or any successor 
agencies setting reliability standards for the operation of generation facilities interconnected in 
the WECC; and 

(C) complies with the Operating Procedures developed by Seller and approved 
by EPE. 

13.2 Operating Committee and Operating Procedures. 

(A) EPE and Seller shall each appoint one representative and one alternate 
representative to act in matters relating to the Parties' performance obligations under this 
Agreement and to develop operating arrangements for the generation, delivery and receipt of 
Solar Energy. Such representatives shall constitute the "Operating Committee." The Parties 
shall notify each other in writing of such appointments and any changes thereto. The Parties' 
representatives designated above shall have authority to act for their respective principals in all 
technical matters relating to performance of this Agreement and to attempt to resolve disputes or 
potential disputes. The Operating Committee shall have no authority to modify the terms or 
conditions ofthis Agreement. 

(B) Prior to the Commercial Operation Date, Seller shall develop (subject to 
approval by EPE) written operating procedures ("Operating Procedures'5) that shall include, but 
not be limited to: (i) a key personnel list for applicable EPE and Seller operating centers; (ii) the 
method of day-to-day communications; (iii) metering, telemetering, telecommunications, data 
acquisition, and Facility status reporting procedures; (iv) procedures for the development and 
communication of weekly and daily forecasts of the hourly net generation from the Facility; (v) 
maintenance scheduling and reporting procedures; (vi) procedures as defined in Sections 13.3, 
13.4, 13.5, 13.6, 13.7, 13.8, 13.9, 13.10, 13.ll, 13.12, and 13.13 of this Agreement; and (v) such 
other matters as may be mutually agreed upon by the Parties. If any such procedures are not 
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developed and approved by EPE, Seller will operate the Facility using other procedures that 
comply with Section 13.1 of this Agreement until agreed procedures are developed. 

13.3 Scheduling. 

(A) Seller shall schedule energy deliveries to the Point o f Delivery based upon 
a committed delivery of As-Available Solar Energy, except for Forced Outages, Scheduled 
Maintenance Outages, Additional Maintenance Outages, Force Majeure Events and Emergency 
Conditions. At least thirty (30) Days prior to the anticipated Commercial Operation Date, Seller 
shall provide EPE with a good faith estimate of the quantity of Solar Energy associated with the 
Expected Solar Energy that it expects to generate for the remainder of that Year and, thereafter, 
by August 1 of each succeeding Year, Seller shall provide EPE with a good faith estimate of the 
quantity of Solar Energy associated with the Expected Solar Energy that Seller expects to 
generate in each such Year (the "Proiected Schedule"). 

(B) Seller shall provide or cause the Operation and Maintenance Contractor to 
provide to EPE its good faith, non-binding estimates of the daily quantity of Solar Energy 
associated with the Expected Solar Energy to be delivered by Seller to the Point of Delivery for 
each week (starting on Sunday through Saturday) by 4:00 p.m. MPT on the date falling at least 
three (3) Days prior to the beginning of that week. 

(C) Pursuant to scheduling instructions of EPE or any superseding policies or 
procedures of EPE's SOC or otherwise, by 8:00 a.m. MPT on each Day, Seller shall submit to 
EPE a good faith estimate of the hourly quantities of Solar Energy associated with the Expected 
Solar Energy to be delivered for EPE at the Point of Delivery for the next three (3) subsequent 
Days. 

(D) I f, at any time following submission of a good faith estimate to EPE on the 
Day preceding the next subsequent Day, Seller becomes aware of any change to any of the 
values contained in the good faith estimate or predicts that such values will be subject to change 
before the end of the next subsequent Day, then Seller shall promptly notify EPE no later than 
sixty (60) minutes before the next scheduling hour of such change or predicted change. 

13.4 Forced Outalzes. Seller shall notify EPE by telephone or e-mail (with 
confirmation to follow by written notice in each case) immediately upon discovering that the 
Facility is unable to deliver all or part of any scheduled quantity of Solar Energy associated with 
the Expected Solar Energy due to a Forced Outage and, as soon as reasonably practicable 
following such discovery, shall notify EPE in writing of its best estimate of the expected duration 
of such Forced Outage. Such estimate by Seller shall be based on the best information available 
to it. Should Seller expect any further changes in the duration of any such Forced Outage, it 
shall promptly notify EPE ofthe same. 

13.5 Scheduled Maintenance. 

(A) Three (3) Months prior to the Commercial Operation Date and, thereafter, 
by August 1 of each Year, Seller shall deliver to EPE the Projected Schedule for the Facility for 
the subsequent four (4) Year period, including Scheduled Maintenance Outages. Seller shall 
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take manufacturers' recommendations and Good Utility Practices into account when establishing 
the proposed schedule for Scheduled Maintenance Outages, which schedule shall correspond 
with the Projected Schedule. Unless otherwise required by Good Utility Practice, Scheduled 
Maintenance Outages and Additional Maintenance Outages may not be scheduled during the 
Months of May, June, July, August, or September unless agreed to in writing by EPE at its sole 
discretion (the "Non-Scheduled Maintenance Period"). 

(B) Within thirty O0) Days of receiving the Projected Schedule for Scheduled 
Maintenance Outages from Seller, EPE may propose amendments thereto. Seller shall not 
unreasonably withhold its consent to such proposed amendments, provided that, it shall not be 
unreasonable for Seller to withhold its consent to any such proposed amendments that would be 
contrary to Good Utility Practices, and EPE shall pay the incremental costs of implementing 
such proposed amendments. 

(C) In the event that Seller should reject any proposed amendments of EPE as 
set forth in Section 13.5(B) above, Seller shall promptly notify EPE of its reasons for such 
rejection, whereupon Seller and EPE shall in good faith negotiate a reasonable schedule of 
Scheduled Maintenance Outages. If such agreement is not reached within ten (10) Days of 
receipt by EPE of Seller's rejection notice, Seller shall submit a final schedule of Scheduled 
Maintenance Outages based on Good Utility Practices and the availability of the Operation and 
Maintenance Contractor which final schedule shall, to the extent reasonably possible, take into 
account the proposed amendments ofEPE. 

(D) Seller shall be entitled to change any Scheduled Maintenance Outages for 
the then current Year if such changes are required to comply with Good Utility Practices or, in 
the alternative, ifEPE consents to the change, provided that: (i) any changes in annual scheduled 
maintenance of up to two (2) Days' duration shall require one (1) week's prior written notice to 
EPE, (ii) any changes in annual scheduled maintenance of greater than two (2) Days but less than 
three (3) weeks' duration shall require one (1) Months' prior written notice to EPE and (iii) any 
changes shall not be scheduled during the Non-Scheduled Maintenance Period unless otherwise 
required by Good Utility Practice. Seller shall not unreasonably refuse to change the schedule of 
Scheduled Maintenance Outages if requested to do so by EPE upon not less than thirty (30) Days 
prior notice, provided that: (y) any such change would not be contrary to Good Utility Practices, 
and (z) the Operation and Maintenance Contractor is available. 

(E) Any maintenance outages that do not correspond to the descriptions 
contained in clauses GO-(D) of this Section 13.5 shall be deemed to be Additional Maintenance 
Outages under Section 13.6 below. 

13.6 Additional Maintenance Outages. As the need arises for Seller to conduct further 
maintenance on the Facility in addition to that conducted pursuant to Section 13.2, 13.5 and 
elsewhere in this Agreement ("Additional Maintenance Outages"), Seller shall notify EPE of 
such required maintenances together with proposed dates for carrying out such additional 
maintenance and the estimated duration of the work to be carried out. Unless deferral of such 
maintenance would cause an Emergency Condition, without prejudice to the commitment of 
Seller in respect of the Committed Solar Energy, Seller and EPE shall negotiate in good faith a 
reasonable schedule during which such Additional Maintenance Outages shall take place. If 
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agreement is not reached within twenty (20) Days of receipt of such notice, Seller shall prepare a 
schedule of such Additional Maintenance Outages based on Good Utility Practices taking into 
account the reasonable requests of EPE to the extent reasonably possible. 

13.7 Access to and Inspection of Facility. 

(A) Seller shall provide EPE and its authorized agents, employees and 
inspectors with reasonable access to the Facility for the purposes set forth in this Article 13. EPE 
acknowledges that such access does not provide EPE with the right to direct or modify the 
operation of the Facility in any way and further acknowledges that any exercise by EPE of its 
rights under this Section 13.7 shall be at its own risk and expense. 

(B) No inspections of the Facility, whether by EPE or otherwise, shall relieve 
Seller of its obligation to maintain the Facility and operate the same in accordance with Good 
Utility Practices. In no event shall any statement, representation, or lack thereof by EPE, either 
express or implied, relieve Seller of its exclusive responsibility for the Facility. Any inspection 
of property or equipment owned or controlled by Seller by EPE or any review by EPE or consent 
by EPE to Seller plans, shall not be construed as an endorsement by EPE of the design, fitness or 
operation of the Facility equipment or a warranty by EPE as to the safety, durability or reliability 
of the Facility equipment. 

13.8 Operating Parameters. 

(A) Seller shall: (i) have the sole responsibility to, and shall at its sole expense, 
operate and maintain the Facility in accordance with all requirements set forth in this Agreement, 
and (ii) comply with reasonable requirements of EPE regarding Day-to-Day or hour-by-hour 
communications with EPE. Seller agrees to operate the Facility in such a manner that Solar 
Energy delivered by Seller wilI meet all applicable requirements for voltage level, harmonics, 
power factor, vars, ancillary services and other electrical specifications required by EPE in 
accordance with the Interconnection Agreement. 

(B) Seller shall operate the Facility in accordance with all system protection 
equipment as required by the Interconnection Agreement. 

13.9 Operating Records. Seller and EPE shall each keep and maintain complete and 
accurate records and all other data required by each of them for the purposes of proper 
administration of this Agreement, including such records as may be required by Governmental 
Authorities and WECC in the prescribed format of those entities. Such requirements shall be 
specified in the Operating Procedures described in Section 13.2 of this Agreement. All records 
of Seller and EPE pertaining to this Agreement or to the operation of the Facility, as specified 
herein or otherwise shall be maintained for a period of two (2) years in either hard copy (paper) 
or in electronic form by Seller at the Facility or by EPE, as applicable, in the Las Cruces, New 
Mexico, metropolitan area in such format as may be required by Applicable Law or any 
Governmental Authority. 
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13.10 Operating Log. Seller shall maintain an accurate and up-to-date operating log in 
electronic format as defined in the Operating Procedures, with records of production for each 
hour and changes in operating status. 

13,11 Availability Reporting. Seller shalI comply with all current EPE, NERC, and 
WECC generating unit outage reporting requirements as they may be revised from time to time 
and as they apply to the Facility. Such outage reporting requirements shall be specified in the 
Operating Procedures. 

13.12 Examination and Retention of Records. Seller or EPE may examine, and each at 
its own expense obtain copies, of the operating records and data kept by the other Party relating 
to transactions under and administration of this Agreement, at any time during the period the 
records are required to be maintained, upon prior request and during normal business hours. A 
Party's review of any such data shall in no way relieve the other Party of its responsibility for lhe 
professional quality, technical accuracy and completeness of such data. Each Party shall retain 
such operating records and data for the period of time required by applicable law. 

13.13 Facility Development Records and Data Submissions. Seller shall submit or 
cause to be submitted to EPE the following documents on or before the dates specified below: 

(1) In addition to the progress reports required under Section 4.5 of 
this Agreement, commencing on the Agreement Approval Date and ending on the 
Commercial Operation Date, (i) a summary of such other reports as are submitted 
to Seller by its engineer, and (ii) written notification, when and as Seller becomes 
aware, of any new condition or event that may have a material adverse effect on 
the timely completion of the Facility. 

(2) Seller shall maintain all records, invoices and other infonnation 
relating to the costs of construction of the Facility. Quarterly, beginning no later 
than ninety (90) Days after the Agreement Approval Date and ending when all 
costs have been determined or incurred, a statement from Seller showing the 
percentage ofthe level of completion ofthe Facility. 

(3) No later than thirty (30) Days prior to the Commercial Operation 
Date, (i) evidence demonstrating that Seller has obtained all Governmental 
Approvals then required to be obtained for the ownership, operation and 
maintenance of, and the supply of Solar Energy from5 the Facility in accordance 
with this Agreement, and (ii) a list identifying the remaining Governmental 
Approvals for which Seller is responsible under the terms of this Agreement, 
which Governmental Approvals are not yet required for the operation and 
maintenance of, and the supply of Solar Energy from, the Facility, together with a 
plan reasonably acceptable to EPE for obtaining such Governmental Approvals 
and an estimate of the time within which such Governmental Approvals will be 
obtained by Seller. 

(4) On or before the Commercial Operation Date, a certificate from its 
engineer to the effect that, based upon the engineer's monitoring and review of 
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construction, the Facility has been constructed in all material respects in 
compliance with the development plan for the Facility and all permanent 
equipment installed as part of the Facility was new (or remanufactured) and 
unused (as remanufactured, if applicable) when installed. 

(5) A certificate dated as of the Commercial Operation Date signed by 
the representative of Seller, which certificate shall specify that no default or Event 
of Default by Seller has occurred that would, with or without the giving of notice 
or passage of time, or both, constitute an Event ofDefault by Seller. 

(6) As soon as available, but not later than sixty (60) Days following 
the Commercial Operation Date, two (2) copies of all results of Commissioning 
Tests performed on the Facility, including Commissioning Testing of major 
equipment included in the Facility and Seller's Interconnection Facilities. 

(7) Upon request by EPE and in any event not more than thirty (30) 
Days following the Commercial Operation Date, a list of all manufacturers' 
specifications and manufacturers' operation manuals for all major items of 
equipment incorporated into the Facility. 

(8) Upon request by EPE, a list of all as-built drawings for the Facility, 
including the civil and architectural works, and when provided to Seller, a list of 
all other design and engineering data and information necessary to enable the 
Operation and Maintenance Contractor to operate and maintain the Facility during 
any period when such operation and maintenance is required under the Operation 
and Maintenance Agreement. However, should EPE exercise its rights under this 
Agreement to operate and/or purchase the Facility, Seller shall immediately 
provide copies of the aforementioned documents to EPE, and EPE shall utilize 
such documents on a need-to-know basis for the sole purpose of operating the 
Facility. 

(9) The receipt of the above schedules, data, certificates and reports by 
EPE shall not (i) be construed as an endorsement by EPE of the design of the 
Facility, (ii) constitute a warranty by EPE as to the safety, durability or reliability 
of the Facility, (iii) relieve Seller of any of its obligations or potential liabilities 
under the Project Contracts, or (iv) except with respect to the obligations of EPE 
to mintain the confidentiality of documents and information received by it, 
impose any obligation or liability on EPE. 

ARTICLE 14 - FORCE MAJEURE 

14.1 Definition of a Force Maieure Event. 

(A) The term "Force Maieure Event" as used in this Agreement, rneans causes 
or events beyond the reasonable control of, and without the fault or negligence of the Party 
claiming Force Majeure, including, without limitation: (i) acts of God; (ii) sudden actions of the 
elements such as floods, earthquakes, or tornadoes; (iii) lightning, fire, ice storms, or sabotage; 
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(iv) terrorism; (v) war; (vi) riots; (vii) explosion; (viii) blockades; (ix) insurrection; (x) strike; 
(xi) slow down or labor disruptions (even if such difficulties could be resolved by conceding to 
the demands of a labor group); (xii) actions or inactions by any Governmental Authority taken 
after the date hereof (including the adoption or change in any role or regulation or environmental 
constraints lawfully imposed by such Governmental Authority), but only if such requirements, 
actions, or failures to act prevent or delay performance; and (xiii) a national, regional, or local 
pandemic as declared by the United States government. 

(B) The term Force Majeure Event does not include: (a) any acts or omissions 
of any third party, including, without limitation, any vendor, customer, or supplier of Seller, 
unless such acts or omissions are themselves excused by reason of a Force Majeure Event; (b) 
any failure or inability to make payments when due, (c) any full or partial curtailment in the 
electric output of the Facility that is caused by or arises from a mechanical or equipment 
breakdown or other mishap or events or conditions attributable to normal wear and tear or flaws 
(unless such mishap is caused by one of the following: (i) acts of God, (ii) sudden actions of the 
elements, including, but not limited to, floods, hurricanes, or tornadoes, (iii) tightening, fire, ice 
storms, or sabotage, (iv) terrorism, (v) war, (vi) riots, (vii) explosions, (viii) blockades, 
(ix) insurrection, (x) strike, (xi) slowdown or labor disruptions (even if such difficulties could be 
resolved by conceding to the demands of a labor group) and (xii) emergency orders issued by a 
Governmental Authority); or (d) changes in market conditions that affect the cost of EPE's or 
Seller's supplies, or that affect demand or price for any of EPE's or Seller's products. 

14.2 Applicability of Force Maieure. 

(A) Except as otherwise provided in this Agreement, neither Party shall be 
responsible or liable for any delay or failure in its performance under this Agreement, nor shall 
any delay, failure, or other occutrenee or event become a Construction Event of Default, an 
Operational Event of Default, or an EPE Event of Default, to the extent such delay, failure, 
occurrence or event is substantially caused by a Force Majeure Event, provided that the 
notification obligations and terms of Section 14.3(B) and 14.4(B) of this Agreement are 
complied with. 

(B) Except as otherwise expressly provided for in this Agreement, the 
existence of a Force Majeure Event shall not relieve the Parties of their obligations under this 
Agreement to the extent that performance of such obligations is not precluded by a Force 
Majeure Event, provided, a Force Majeure Event shall not excuse either Party from any failure or 
inability to make payments when due. 

14.3 Effect of Seller's Force Maieure. 

(A) Seller's Notification Obligations. In the event of any delay or 
nonperformance resulting from a Force Majeure Event, Seller shall notify EPE in writing as soon 
as practicable after becoming aware of such occurrence. Within fourteen (14) days of becoming 
aware of the occurrence of a Force Majeure Event, Seller shall notify EPE in writing of the 
nature, cause, date of commencement thereof and the anticipated duration, and shall indicate 
whether any deadlines or date(s) imposed under this Agreement may be affected thereby. The 
suspension of performance shall be of no greater scope and of no greater duration than the cure 
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for the Force Majeure Event requires. A Party claiming that a Force Majeure Event has occurred 
shall not be entitled to any relief therefor until a conforming notice is provided to the other Party, 
and such notice shall in any event be provided within thirty (30) Days of the Party becoming 
aware of the Force Majeure Event. Seller shall notify EPE of the oessation of the Force Majeure 
Event or of the conclusion of Seller's cure for the Force Majeure Event, in either case within two 
(2) Business Days thereof. 

(B) Seller's Duty to Mitigate. Seller shall use commercially reasonable efforts 
to cure the cause(s) preventing its performance of this Agreement; provided, however, that the 
settlement of strikes, lockouts and other labor disputes shall be entirely within the discretion of 
Seller, and Seller shall not be required to settle such strikes, lockouts or other labor disputes by 
acceding to demands which Seller deems to be unreasonable. 

(C) Delay Caused by Seller' s Force Majeure Event. Upon the occurrence and 
during the continuallce of a Force Majeure Event and the effects thereof, to the extent that a 
Force Majeure Event affects the ability of EPE to accept Solar Energy from the Facility or to the 
extent that a Force Majeure Event affects the ability of Seller to test for Committed Solar Energy 
pursuant to Section 4.6 or to deliver Solar Energy from the Facility, then the hours during which 
the Force Majeure Event occurs shall be excluded from the payment calculations as set forth in 
Section 8.1 of this Agreement. 

(D) Seller's Force Majeure Restoration. 

(1) In the event that, as a result of one or more Force Majeure Event(s) 
or its or their effects or by any combination thereof, the construction or operation 
of the Facility (or any portion thereof) is affected and is not restored or remedied 
within thirty (30) Days following the date the Force Majeure Event(s) began, then 
Seller shall prepare and deliver to EPE a Restoration Report pursuant to 
subsection (ID below and provisions (3)-(5) ofthis subsection (D) shall apply. 

(2) Subject to clauses (3) and (4) below, Seller shall proceed with the 
remedying of the construction or operation of the Facility C'Restoration") in 
accordance with a schedule contained in the relevant Restoration Report, as 
defined in subsection (F) hereof (the "Restoration Schedule"). The cost of such 
Restoration shall be the sole responsibility of Seller; and no compensation shall be 
payable by EPE to Seller with respect to any damage to the Facility as a result of 
the Force Majeure Event. 

(3) If EPE does not agree with the Restoration Schedule contained in 
the Restoration Report, then EPE shall notify Seller within fifteen (15) Days of 
receipt of the Restoration Report and shall, in such notice, propose an alternative 
Restoration Schedule. If the Parties cannot agree upon a revised Restoration 
Schedule within the fifteen (15) Day period following the notice, then either Party 
may submit the matter to mediation pursuant to Section 12.9 of this Agreement to 
determine the proper Restoration Schedule. Notwithstanding the foregoing, Seller 
shall, subject to satisfying any of the conditions or requirements of the entity 
providing the financing for the Restoration (including any insurance company 
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paying a claim to Seller), have the option to proceed with the Restoration while 
the issue ofthe Restoration Schedule is being resolved. 

(4) lf Restoration of the Facility is not technically feasible or the 
Restoration cost estimate is greater than Five Million Dollars ($5,000,000), then 
Seller shall have the right to terminate this Agreement, whereupon EPE shall have 
the right but not the obligation to purchase the Facility at fair market value, as 
determined in a commercially reasonable manner. Seller shall not be entitled to 
any compensation from EPE unless EPE elects that Seller shall sell the Facility to 
EPE or its designee(s). 

(5) Where Seller is prevented from complying with its obligations 
under this Agreement as a result of one or more Force Majeure Event(s) or its or 
their effects or by any combination thereof for a continuous period of three 
hundred sixty five (365) Days, then Section 14.5 below shall apply. 

(IE) Seller's Restoration Consents. Notwithstanding anything herein to the 
contrary, Seller shall not be required to proceed with any Restoration unless and until it shall 
have received all necessary consents from the Facility Lender, Additional Consents and any 
Governmental Approvals required therewith. If Seller does not receive any such consents from 
the Facility Lender, Additional Consenls or any Governmental Approvals required therewith for 
any reason (other than an act, omission or default of Seller) within twelve (12) Months (or one 
(1) Month, in the case of the Facility Lender's consent) after the date that it becomes obligated to 
proceed with such Restoration, then both Seller and EPE shall have the right to terminate this 
Agreement. If Seller terminates this Agreement pursuant to this subsection (E), EPE shall have 
the right but not the obligation to purchase the Facility at fair market value, as determined in a 
commercially reasonable manner. 

(F) Preparation of Seller's Restoration Report. When required by subsection 
(D), Seller shall commence the preparation of an appraisal report (the "Restoration Report") 
within thirty (30) Days after the date it was required to provide a notice under subsection (A) and 
shall deliver a copy of such Restoration Report to EPE within sixty (60) Days after provision of 
such notice was required. The Restoration Report shall be accompanied by reasonable supporting 
data and certificates and reports of financial and technical advisers of Seller, as appropriate or as 
reasonably requested by EPE, in support of the Force Majeure Event in question, and shall 
include (i) a description of such Force Majeure Event and its impact on the Facility, (ii) an 
estimate in good faith of the time required to restore the Facility (insofar as practicable) to its 
condition immediately prior to the occurrence of the Force Majeure Event and (iii) a proposed 
Restoration Schedule. 

(G) Discussion of Seller's Restoration Report. Within fifteen (15) Days ofthe 
delivery of a Restoration Report to EPE or such further time as the Parties may agree, the Parties 
shall meet to discuss the Restoration Report and any action to be taken. Seller shall promptly 
provide to EPE such additional financial and related information pertaining to the Restoration 
Report and the matters described therein as EPE may reasonably request in connection with its 
review of the Restoration Report. 
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14.4 Effect ofEPE's Force Maieure. 

(A) EPE's Notification Obligations, In the event of any delay or 
nonperformance resulting from a Force Majeure Event, EPE shall notify Seller in writing as soon 
as practicable after becoming aware of such occurrence. Within fourteen (14) days of becoming 
aware of the occurrence of a Force Majeure Event, EPE shall notify Seller in writing of the 
nature, cause, date of commencement thereof and the anticipated duration, and shall indicate 
whether any deadlines or date(s) imposed under this Agreement may be affected thereby. The 
suspension of performance shall be of no greater scope and of no greater duration than the cure 
for the Force Majeure Event requires. A Party claiming that a Force Majeure Event has occurred 
shall not be entitled to any relief therefor until a conforming notice is provided to the other Party, 
and such notice shall in any event be provided within thirty (30) Days of the Parly becoming 
aware of the Force Majeure Event. EPE shall notify Seller of the cessation of the Force Majeure 
Event or ofthe conclusion of EPE's cure for the Force Majeure Event, in either case within two 
(2) Business Days thereof. 

(B) EPE's Duty to Mitigate. EPE shall use commercially reasonable efforts to 
cure the cause(s) preventing its performance of this Agreement; provided, however, that the 
settlement of strikes, lockouts and other labor disputes shall be entirely within the discretion of 
EPE, and EPE shall not be required to settle such strikes, lockouts or other labor disputes by 
acceding to demands which EPE deems to be unreasonable. 

(C) Delay Caused by EPE's Force Majeure Event. Upon the occurrence and 
during the continuance of a Force Majeure Event and the effects thereof, to the extent that a 
Force Majeure Event affects the ability of EPE to accept Solar Energy from the Facility, then the 
hours during which the Force Majeure Event occurs shall be excluded from the payment 
calculations as set forth in Section 8.1 of this Agreement. 

14.5 Limitations on Effect of Force Maieure. In no event will any delay or failure of 
performance caused by a Force Majeure Event extend this Agreement beyond its stated Term. In 
the event that any delay or failure of performance caused by a Force Majeure Event continues for 
an uninterrupted period of three hundred sixty-five (365) Days from its occurrence or inception, 
the Party not claiming a Force Majeure Event may, so long as the Force Majeure Event is 
continuing beyond the three hundred sixty-five (365) Day period (and except under the 
circumstances provided for in Section 12.2(E) above), terminate this Agreement upon no less 
than sixty (60) Days written notice to the affected Party and without further obligation by either 
Party, except as to the obligations incurred prior to the effective date of such termination. Once 
the right to terminate as provided in this Section 14.5 is triggered, the Party with the termination 
right must exercise such right within sixty (60) Days of the date such right is triggered, and the 
right to terminate this Agreement with respect the specific Force Majeure Event shall be waived 
after the expiration of such sixty (60) Day period. The Party not claiming a Force Majeure Event 
may, but shall not be obligated to, extend the three hundred sixty-five (365) Day period, for such 
additional time as it, at its sole discretion, deems appropriate, such additional time not to exceed 
two (2) years. 
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ARTICLE 15 - REPRESENTATIONS, WARRANTIES AND COVENANTS 

15.1 Seller's Representations. Warranties and Covenants. Seller hereby represents and 
warrants as follows: 

(A) Seller is a Delaware limited liability company, validly existing and in 
good standing under the laws of the State of its creation. Seller is qualified to do business in 
each other jurisdiction where the failure to so qualify would have a material adverse effect on the 
business or financial condition of Seller, and Seller has all requisite power and authority to 
conduct its business, to own its properties, and to execute, deliver, and perform its obligations 
under this Agreement. 

(B) The execution, delivery, and performance of its obligations under this 
Agreement by Seller have been duly authorized by all necessary corporate action, and do not and 
will not: 

(1) require any consent or approval by any governing body of Seller, 
other than that which has been obtained and is in full force and effect (evidence of 
which shall be delivered to EPE upon its request); 

(2) violate any provision of law, rule, regulation, order, writ, 
judgment, injunction, decree, determination, or award currently in effect having 
applicability to Seller or violate any provision in any formation documents of 
Seller, the violation of which could have a material adverse effect on the ability of 
Seller to perform its obligations under this Agreement; 

(3) result in a breach or constitute a default under Seller's formation 
documents or bylaws, or under any agreement relating to the management or 
affairs of Seller or any indenture or loan or credit agreement, or any other 
agreement, lease, or instrument to which Seller is a party or by which Seller or its 
properties or assets may be bound or affected, the breach or default of which 
could reasonably be expected to have a material adverse effect on the ability of 
Seller to perform its obligations under this Agreement; or 

(4) result in, or require the creation or imposition of any mortgage, 
deed of trust, pledge, lien, security interest, or other charge or encumbrance of 
any nature (other than as may be contemplated by this Agreement) upon or with 
respect to any of the assets or properties Seller now owns or hereafter acquires, 
the creation or imposition of which could reasonably be expected to have a 
material adverse effect on the ability of Seller to perform its obligations under this 
Agreement. 

(CD This Agreement is a valid and binding obligation of Seller, subject to the 
fulfillment (or waiver) ofthe conditions precedent set forth in Section 6.1 ofthis Agreement. 
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(D) The execution and performance of this Agreement will not conflict with or 
constitute a breach or default under,any contract or agreement of any kind to which Seller is a 
party or any judgment, order, statute, or regulation that is applicable to Seller or the Facility. 

(E) To the knowledge of Seller, Seller has identified in Exhibit E to this 
Agreement all permits, consents, approvals, licenses and authorizations which Seller anticipates 
will be obtained by Seller in the ordinary course of business, and all permits, consents, 
approvals, licenses, authorizations, or other action required by any Governmental Authority to 
authorize Seller's execution, delivery and performance ofthis Agreement. Seller shall obtain all 
such permits, consents, approvals, licenses, and authorizations or other action required by any 
Governmental Authority prior to the Commercial Operation Date to the extent required for 
Commercial Operation of the Facility. However, failure of Seller to identify a necessary permit, 
consent approval, license or authorization in Exhibit E to this Agreement does not relieve Seller 
of the obligation under this Agreement to obtain all such necessary Governmental Approvals, 
and Seller shall notify EPE of any such necessary Governmental Approvals not identified in 
Exhibit E promptly after Seller acquires knowledge thereof. 

(F) Seller shall comply with all applicable local, state, and federal laws, 
regulations, and ordinances, including but not limited to equal opportunity and affirmative action 
requirements and all applicable federal, state, and local environmental laws and regulations 
presently in effect or which may be enacted during the Term ofthis Agreement. 

(CD As soon as it is known to Seller, Seller shall disclose to EPE the nature 
and extent of any (i) Environmental Contamination on or relating to the Site (and Seller shall be 
solely responsible and liable for any corresponding clean-up and remediation costs), (ii) violation 
of any laws or regulations; or (iii) litigation, liens, or encumbrances arising out of the 
construction or operation of the Facility. 

15.2 EPE's Representations. Warranties and Covenants. EPE hereby represents and 
warrants as follows: 

(A) EPE is a corporation duly organized, validly existing and in good standing 
under the laws of the State of Texas and is qualified in each other jurisdiction where the failure 
to so qualify would have a material adverse effect upon the business or financial condition of 
EPE. EPE has all requisite power and authority to conduct its business, to own its properties, 
and to execute, deliver, and perform its obligations under this Agreement. 

(B) If the Board of Directors of EPE grants the EPE Board Approval, then, 
from and after the time that the Board of Directors of EPE grants the EPE Board Approval, the 
execution, delivery, and performance of its obligations under this Agreement by EPE have been 
duly authorized by all necessary corporate action, and do not and will not: 

(1) require any consent or approval of EPE's Board of Directors, or 
shareholders, other than that which has been obtained and is in full force and 
effect (evidence of which shall be delivered to Seller upon its request); 
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(2) violate any provision of law, rule, regulation, order, writ, 
judgment, injunction, decree, determination, or award currently in effect having 
applicability to EPE or violate any provision in any corporate documents of EPE, 
the violation of which could have a material adverse effect on the ability of EPE 
to perform its obligations under this Agreement; 

(3) result in a breach or constitute a default under EPE's corporate 
charter or bylaws, or under any agreement relating to the management or affairs 
of EPE, or any indenture or loan or credit agreement, or any other agreement, 
lease, or instrument to which EPE is a party or by which EPE or its properties or 
assets may be bound or affected, the breach or default of which could reasonably 
be expected to have a material adverse effect on the ability of EPE to perform its 
obligations under this Agreement; or 

(4) result in, or require the creation or imposition of, any mortgage, 
deed of trust, pledge, lien, security interest, or other charge or encumbrance of 
any nature (other than as may be contemplated by this Agreement) upon or with 
respect to any of the assets or properties of EPE now owned or hereafter acquired, 
the creation or imposition of which could reasonably be expected to have a 
material adverse effect on the ability of EPE to perform its obligations under this 
Agreement. 

(C) This Agreement is a valid and binding obligation of EPE, subject to the 
fulfillment (or waiver) of the conditions precedent set forth in Section 6.1 of this Agreeinent. 

(D) The execution and performance ofthis Agreement will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which EPE is a 
party or any judgment, order, statute, or regulation that is applicable to EPE. 

(IE) To the knowledge of EPE, and except for the NMPRC approval(s) 
identified in Section 6.1 of this Agreement, all approvals, authorizatioils, consents, or other 
action required by any Governmental Authority to authorize EPE's execution, delivery and 
performance ofthis Agreement, have been duly obtained and are in full force and effect. 

ARTICLE 16 - INSURANCE 

16.1 Evidence of Insurance. Seller shall, on or before June 1 of each Commercial 
Operation Year and pursuant to the requirements of Section 4.9(C) of this Agreement, provide 
EPE with copies of certificates of insurance evidencing that insurance coverages for the Facility 
are in compliance with the specifications for insurance coverage set forth in Exhibit D to this 
Agreement. Such certificates shall (a) provide that EPE shall receive thirty (30) Days prior 
written notice of non-renewal, cancellation of, or significant modification to any of the 
corresponding policies (except thal such notice shall be ten (10) Days for non-payment of 
premiums) and (b) provide a waiver of any rights of subrogation against EPE, its Affiliates and 
their officers, directors, agents, subcontractors, and employees. All policies shall be written with 
insurers that EPE, in its reasonable discretion, deems acceptable (suoh acceptance will not be 
unreasonably withheld). All policies shall be written on an occurrence basis, except as provided 
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in Section 16.2 below. All policies shall contain an endorsement that Seller's policy shall be 
primary in all instances regardless of like coverage, if any, carried by EPE. Seller's Liability 
under this Agreement is not limited to the amount of insurance coverage required herein. 

16.2 Term and Modification of Insurance. 

(A) All insurance required under this Agreement shall cover occurrences 
during the Term and claims for events occurring during the term of this Agreement for a period 
of two (2) years after the Term. In the event that any insurance as required herein is 
commercially available only on a "claims-made" basis, such insurance shall provide for a 
retroactive date not later than the date of this Agreement, and such insurance shall be maintained 
by Seller, with a retroactive date not later than the retroactive date required above, for a 
minimum of five (5) years after the Term. Any insurer shall carry at least an A.M. Best rating of 
A-IX or better and must include EPE as an additional insured. A waiver of subrogation will also 
be required. 

(B) EPE shall have the right, at times deemed appropriate to EPE during the 
Term, to request SelIer to modify the insurance minimum limits specified in Exhibit D to this 
Agreement in order to maintain reasonable coverage amounts. Seller shall comply with such 
request if commercially reasonable. 

(C) If any insurance required to be maintained by Seller under this Agreement 
ceases to be reasonably available and commercially feasible in the commercial insurance market, 
Seller shall provide written notice to EPE, accompanied by a certificate from an independent 
insurance advisor of recognized national standing, certifying that such insurance is not 
reasonably available and commercially feasible in the commercial insurance market for electric 
generating plants of similar type, geographic location and design. Upon receipt of such notice, 
Seller shall use commercially reasonable efforts to obtain other insurance that would provide 
comparable protection against the risk to be insured, and EPE shall not unreasonably withhold its 
consent to modify or waive such requirement. 

16.3 Endorsements to Fire and All-Perils and Machinery Breakdown Policies. Seller 
shall insure the Facility against all risks of physical loss or damage, including boiler and 
machinery breakdown and shall also maintain business interruption/extra expense endorsements 
as set forth in Exhibit D, and such coverage shall be reasonable and customary in the power 
generation industry for projects of the size and scope of the Facility and, furlher, shall cause its 
insurers and brokers to provide standard thirty 00) Day non-cancellation provisions in such 
policies naming EPE as additional named insured. 

16.4 Insurance Reports. Seller shall provide EPE with copies of any technical 
underwriters' reports or other technical reports received by it from any insurer; provided, 
however, that EPE shall not disclose such reports to any other Person except as necessary in 
connection with administration and enforcement of this Agreement or as may be required by any 
Governmental Authority or other relevant authority having jurisdiction over EPE, and shall use 
and internally distribute such reports only as necessary in connection with the administration and 
enforcement of this Agreement. 
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ARTICLE 17 - INDEMNITY 

17.1 Indemnification. EACH PARTY (THE "INDEMNIFYING PARTY") AGREES 
TO INDEMNIFY, DEFEND AND HOLD HARMLESS THE OTHER PARTY (THE 
"INDEMNIFIED PARTY") FROM AND AGAINST ALL THIRD PARTY CLAIMS, 
DEMANDS, LOSSES, LIABILITIES, PENALTIES, AND EXPENSES (INCLUDING 
REASONABLE ATTORNEYS' FEES) TO THE EXTENT ARISING OUT OF, RESULTING 
FROM, OR CAUSED BY: (A) CONSTRUCTION EVENTS OF DEFAULT, OPERATIONAL 
EVENTS OF DEFAULT, OR EPE EVENTS OF DEFAULT, AS APPLICABLE, (B) 
VIOLATION OF ANY APPLICABLE ENVIRONMENTAL LAWS, OR (C) THE 
NEGLIGENT OR TORTIOUS ACTS, ERRORS, OR OMISSIONS OF THE INDEMNIFYING 
PARTY, ITS AFFILIATES, ITS DIRECTORS, OFFICERS, EMPLOYEES, OR AGENTS IN 
PERFORMING ITS OBLIGATIONS UNDER THIS AGREEMENT OR ITS FAILURE TO 
ABIDE BY THE PROVISIONS OF THIS AGREEMENT. NOTHING IN THIS ARTICLE 17 
SHALL ENLARGE OR RELIEVE SELLER OR EPE OF ANY LIABILITY TO THE OTHER 
FOR ANY BREACH OF THIS AGREEMENT. NEITHER PARTY SHALL BE 
INDEMNIFIED FOR ITS DAMAGES RESULTING FROM ITS OWN NEGLIGENCE, 
INTENTIONAL ACTS OR WILLFUL MISCONDUCT. THESE INDEMNITY PROVISIONS 
SHALL NOT BE CONSTRUED TO RELIEVE ANY INSURER OF ITS OBLIGATION TO 
PAY CLAIMS CONSISTENT WITH THE PROVISIONS OF A VALID INSURANCE 
POLICY. 

17.2 Indemnification for Fines and Penalties. Except as otherwise provided in Sections 
10.3(B) and 19.3 of this Agreement, any fines or other penalties incurred by a Party (other than 
fines or penalties due to the negligence or intentional acts or omissions of the other Party) for 
non-compliance with any municipal, state or federal laws shall be the sole responsibility of the 
non-complying Party. 

17.3 Notice of Claim. Loss or Proceeding. Each Party shall promptly notify the other 
Party in writing of any claim, loss, suit, or administrative or legal proceeding in respect of which 
such notifying Party is or may be entitled to indemnification pursuant to Section 17.1 (an 
"Indemnification Event"). Such notice shall be given as soon as reasonably practicable after the 
relevant Party becomes aware of the Indemnification Event and that such Indemnification Event 
may give rise to an indemnification, but in any event no later than seven (7) Days after the Party 
seeking indemnification has notice or becomes aware of the Indemnification Event. The delay 
or failure of such Indemnified Party to provide the notice required pursuant to this Section 17.3 
to the other Party shall not release the other Party from any indemnification obligation which it 
may have to such Indemnified Party except (i) to the extent that such failure or delay materially 
and adversely affects the Indemnifying Party's ability to defend such Indemnification Event or 
increased the amount of the loss, and (ii) that the Indemnifying Party shall not be liable for any 
costs or expenses of the Indemnified Party in the defense of the Indemnification Event during 
such period of failure or delay. 

17.4 Defense of Claims. 

(A) Claim, Loss or Proceeding. Promptly after receipt by a Party of notice of 
an Indemnification Event, the Indemnifying Party shall have the option to assume the defense of 
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the Indemnification Event, with counsel designated by such Indemnifying Party, provided, 
however, the Indemnified Party shall have the right to select and be represented by separate 
counsel if (i) the Indemnified Party shall have reasonably concluded and specifically notified the 
Indemnifying Party that there may be specific defenses available to it which are different from or 
additional to those available to the Indemnifying Party, or that such Indemnification Event 
involves or could have a material adverse effect upon the Indemnified Party beyond the scope of 
this Agreement, unless a liability insurer is willing to cover such effects; or (ii) the Indemnified 
Party shall have reasonably concluded and specifically notified the Indemnifying Party that there 
may be a conflict of interest between the Indemnifying Party and the Indemnified Party in the 
conduct of the defense of such Indemnification Event. If the Indemnified Party has the right to 
select and be represented by separate counsel as provided herein, then counsel for the 
Indemnified Party shall have the right to direct the defense of the Indemnification Event on 
behalf of the Indemnified Party and, to the extent possible, shall coordinate with counsel 
representing the Indemnifying Party. 

(B) Unless and until the Indemnifying Party assumes control of the defense of 
an Indemnification Event in accordance with Section 17.2 above, the Indemnified Party shall 
have the right, but not the obligation, to contest, defend and litigate, with counsel of its own 
selection, any such Indemnification Event, and the reasonable costs and expenses thereof shall be 
subject to the indemnification obligations of the Indemnifying Party hereunder. 

(C) Neither the Indemnifying Party nor the Indemnified Party shall be entitled 
to settle or compromise any Indemnifieation Event without the prior consent of the other; 
provided, however, that after agreeing in writing to indenmify the Indemnified Party, the 
Indemnifying Party may settle or compromise any claim without the approval of such 
Indemnified Party. Except where such consent is unreasonably withheld, if the Indeinnified 
Party settles or compromises an Indemnification Event without the prior consent of the 
Indemnifying Party, the Indemnifying Party shall be excused from any indemnification 
obligation in respect of such settlement or compromise. 

17.5 Subrogation. Upon payment of any indemnification pursuant to Section 17.1 
above, the Indemnifying Party, without any further action, shall be subrogated to any and all 
claims that the Indemnified Party may have relating thereto, and the Indenlnified Party shall, at 
the request and expense of the Indemnifying Party, cooperate with the Indemnifying Party and 
give at the request and expense of the Indernnifying Party such further assurances as are 
necessary or advisable to enable the Indemnifying Party vigorously to pursue such claims. 

ARTICLE 18 - ASSIGNMENT AND OTHER TRANSFER RESTRICTIONS 

18.1 No Assignment Without Consent. Except as permitted in this Article 18 of this 
Agreement, neither Party shall assign this Agreement or any portion thereof, without the prior 
written consent of the other Party, which consent shall not be unreasonably withheld, delayed or 
conditioned. Assignment of this Agreement or any portion thereo f shall be permitted without the 
prior written consent of the other Party under the following circumstances: 

(A) No consent to assignment shall be required for a Party to assign this 
Agreement to an Affiliate of such Party. 
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(ED EPE's consent shall not be required for Seller to assign this Agreement for 
collateral purposes to the Facility Lender. Seller shall notify BPE, pursuant to Section 19.4 of 
this Agreement, of any such assignment to the Facility Lender no later than ten (10) Days prior 
to the assignment. 

In addition, the following conditions shall apply to all assignments: (i) at least thirty (30) Days' 
prior notice of any such assignment is given to the other Party; (ii) any assignee expressly 
assumes the assignor's obligations under this Agreement, unless otherwise agreed to by the other 
Party, and no assignment, whether or not consented to, shall relieve the assignor of its 
obligations under this Agreement in the event the assignee fails to perform, unless the other Party 
agrees in writing in advance to waive the assignor's continuing obligations pursuant to this 
Agreement; (iii) no such assignment impairs any security given by Seller under this Agreement; 
and (iv) before the Agreement is assigned by Seller, the assignee first obtains such approvals as 
may be required by all applicable Governmental Authorities; provided however, that subsections 
(i) and (ii) shall not apply to the collateral assignment of this Agreement by Seller to a Facility 
Lender pursuant to subsection (B) above. 

18.2 Accommodation of Facility Lender. 

(A) EPE acknowledges that upon an event of default under any financing 
documents relating to the Facility, any ofthe Facility Lenders may (but shall not be obligated to) 
assume all of the interests, rights and obligations of Seller thereafter arising under this 
Agreement, provided that, regardless of whether any such Facility Lender assumes all of the 
interests, rights and obligations of Seller thereafter arising under this Agreement, EPE's interests, 
rights and obligations under this Agreement will remain in full force and effect. 

(B) To facilitate Seller's obtaining of financing of the Facility, EPE shall make 
commercially reasonable efforts to provide such consents to collateral assignment (a "Lender 
Consent"), certifications, representations. information, opinions, warranties or other documents 
as may be commercially reasonably requested by Seller or the Facility Lender in connection with 
the financing of the Facility; provided, however, that in responding to any such request, EPE 
shall have no obligation to provide any consent, certification, representation, information or 
other document, or enter into any agreement, that adversely affects any of EPE's rights, benefits, 
risks and/or obligations under this Agreement. Seller shall reimburse, or shall cause the Facility 
Lender to reimburse, EPE for the incremental direct expenses (including the reasonable fees and 
expenses of counsel) incurred by EPE in the preparation, negotiation, execution and/or delivery 
of the Lender Consent or any other documents requested by Seller or the Facility Lender, and 
provided by EPE, pursuant to this Section 18.2(B). 

18.3 Restriction on Transfers. Except as otherwise permitted by this Agreement, (A) 
Seller may not sell the Facility, and (B) neither SunE EPE Holdings, LLC nor Sun Edison LLC 
each a direct or indirect parent company of Seller (each, a "Parent") may transfer all or any 
portion of the equity interests (the "Interests") in Seller, without the prior written consent of 
EPE. None of the Interests may be transferred, directly or indirectly, to any non-Affiliate of 
Seller. In the event that a Parent should pledge or otherwise encumber any of its Interests as 
security for the payment of indebtedness under the Financing Documents, any such pledge or 
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hypothecation shall be made pursuant to a pledge or hypothecation agreement that requires the 
pledgee or secured party to be bound by all of the terms and conditions of this Article 18, 

18.4 ~ermitted Transfers. Subject to the conditions and restrictions set forth in this 
Article 18 and written notice to EPE not less than ten (10) Days prior to a transfer (except in the 
case of a transfer under subsection (D), for which notice shall be provided not less than five (5) 
Days after the public announcement thereof),(A) Parent may at any time transfer all or any 
portion of its Interests to any Affiliate of Parent, (B) Seller may at any time transfer all or any 
portion of its ownership interest in the Facility to any Affiliate of Seller, (C) a Parent may 
transfer its Interests in Seller to an indirect wholly-owned subsidiary of Sun Edison LLC, and 
(D) the Interests may be transferred in connection with a change in control of MEMC Electronic 
Materials, Inc. or Sun Edison, LLC or their respective successors (provided no such transfer 
impairs any security given by Seller under this Agreement) (any such transfer being referred to 
in this Agreement as a "Permitted Transfer"). 

18.5 Transfer without Consent is Null and Void. Any sale, transfer, or assignment of 
(a) the Interests, (b) any interest in the Facility, or (c) this Agreement made in contravention of 
the terms and conditions set forth in this Article 18 shall be null and void and shall constitute an 
Event of Default pursuant to Article 12. 

18.6 Reimbursement for EPE's Costs from Transfers or Assignments. Seller agrees 
that, in the event Seller assigns or transfers an interest in the Facility or the Agreement, as such 
transactions are described in Article 18, Seller shall be responsible for costs incurred by EPE, 
including reimbursement of costs, expenses and reasonable attorneys' fees incurred to effectuate 
the consent to such proposed transaction. 

ARTICLE 19 - -M[SCELLANEOUS 

19.1 Waiver. Unless specifically provided otherwise in this Agreement, the failure of 
either Party to enforce or insist upon compliance with or strict performance of any of the terms 
or conditions of this Agreement, or to take advantage of any of its rights under this Agreement5 
shall not constitute a waiver or relinquishment of any such terms, conditions, or rights, but the 
same shall be and remain at all times in full force and effect. 

19.2 Taxes. 

(A) Seller shall be solely responsible for: 

(1) any and all present or future taxes and other impositions of 
Governmental Authorities relating to the construction, ownership or leasing, 
operation or maintenance of the Facility, the Site, or any components or 
appurtenances thereof, including, without limitation, taxes and imposilions that 
vary based upon the amount of power produced, the amount or nature of fuel 
consumed, and the nature of wastes produced by the Facility; 

(2) any and all present or future taxes and other impositions of 
Governmental Authorities on or with respect to the energy generated by the 
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Facility or the transaction under this Agreement arising up to the Point of 
Delivery , including ad valorem taxes ; and 

(3) all ad valorem taxes relating to the Facility except for ad valorem 
taxes on or with respect to the energy generated by the Facility or the transaction 
under this Agreement arising at or beyond the Point of Delivery. 

(B) Seller shall not be responsible for payment of gross receipts taxes on 
energy sales to EPE. 

(C) EPE shall be solely responsible for any and all present or future taxes and 
other impositions of Governmental Authorities on or with respect to the energy generated by the 
Facility or the transaction under this Agreement arising at or beyond the Point of Delivery, 
including ad valorem taxes . 

OD) In the event EPE is required by law or regulation to emit or pay such 
taxes or other impositions of Governmental Authorities that are Seller's responsibility pursuant 
to Section 19.2(A) ofthis Agreement, Seller shall promptly reimburse EPE for such amounts. If 
Seller is required by law or regulation to remit or pay such taxes or other impositions of 
Governmental Authorities that are EPE's responsibility pursuant to Section 19.2(C) of this 
Agreement, EPE shall promptly reimburse Seller for such amounts. Either Party may offset such 
amounts against any undisputed amounts owed to it by the other Party, as provided in Section 
9.3(A) ofthis Agreement. 

(E) The Parties shall cooperate to minimize tax exposure; however, neither 
Party shall be obligated to incur any financial burden to reduce taxes for which the other Party is 
responsible under this Agreement. 

19.3 Monetary Penalties. If fees, fines, penalties, or costs are claimed or assessed 
against EPE or Seller by any Governmental Authority that are in whole or in part contributed to 
or due to noncompliance by the other Party with this Agreement, any requirements of law, any 
permit or contractual obligation, the other Party shall promptly reimburse EPE or Seller for 
related monetary penalties to the extent of such contribution or attribution. 

19.4 Notices in Writing. Notices required by this Agreement shall be addressed to the 
Party's representative named in Exhibit C to this Agreement at the addresses noted in Exhibit C. 
Any notice, request, consent, or other communication required or authorized under this 
Agreement to be given by one Party to the other Party shall be in writing. lt shall either be hand 
delivered or mailed, postage paid, to the representative of the other Party. If mailed, the notice, 
request, consent or other communication shall be simultaneously sent by facsimile or other 
electronic means. Any such notice, request, consent, or other communication shall be deemed to 
have been received by the Close of the Business Day on which it was hand delivered or 
transmitted electronically (unless hand delivered or transmitted after such close, in which case it 
shall be deemed received at the close of the next Business Day). Real-time or routine 
communications concerning Facility operations shall be exempt from this Section 19.4. 
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19.5 Exhibit Changes. Either Party may change its representative or tile information 
for its notice addresses in Exhibit C at any time without the approval of the other Party. Exhibit 
A, Exhibit B, Exhibit F, and Exhibit G may be changed at any time with the mutual consent of 
both Parties (including, in the case of Exhibit F, following the Parties' determination of the 
adjustment (if any) to the Solar Energy Payment Rate to reflect the Interconnection Costs of the 
Facility pursuant to Section 8.1(C) ofthis Agreement). Exhibit D may be changed in accordance 
with Section 16.2(B) of this Agreement. A Party making a change that does not require the 
consent of the other Party shall provide thirty (30) Days notice of the change to the other Party. 

19.6 Other Changes. 

(A) The terms and conditions and the rates for service specified in this 
Agreement shall remain in effect for the term of the transaction described herein. Absent the 
Parties' written agreement, this Agreement shall not be subject to change by application of either 
Party pursuant to Section 205 or 206 of the Federal Power Act 

(B) Absent the written agreement of all entities to a proposed change, the 
standard of review for changes to this Agreement whether proposed by a Party, a non-party, or 
the FERC acting sua sponte shall be the "public interest" standard of review set forth in United 
Gas Pipe Line v . Mobile Gas Service Corp ., 350 U . S . 332 ( 1956 ) and Federal Power 
Commissionv . Sierra Pacific Power Co ., 350 - U . S . 34 % ( 1956 ) as clarified by Morgan Stanley 
Capital Group , Inc . - v . Public Util . Dist . No . 1 of Snohomish , 554 - U . S . ( 2008 ) ( known as 
the "Mobile-Sierra doctrine"). 

19.7 Disclaimer of Third Party Beneficiary Rights. In executing this Agreement, EPE 
does not, nor should it be construed to, extend its credit or financial support for the benefit of any 
third parties lending money to or having other transactions with Seller. Nothing in this 
Agreement shall be construed to create any duty to, or standard of care with reference to, or any 
liability to, any person not a Party to this Agreement. 

19.8 Relationship oflhe Parties. 

(A) This Agreement shall not be interpreted to create an association, joint 
venture, or partnership between the Parties or to impose any partnership obligation or liability 
upon either Party. Neither Party shall have any right, power, or authority to enter into any 
agreement or undertaking for. or act on behalf of, or to act as an agent or representative of, the 
other Party. 

(B) Seller shall be solely liable for the payment of all wages, taxes, and other 
costs related to the employment of persons to perform such services, including all federal, state, 
and local income, social security, payroll, and employment taxes and statutorily mandated 
workers' compensation coverage. None of the persons employed by Seller shall be considered 
employees of EPE for any purpose; nor shall Seller represent to any person that he or she is or 
shall become an EPE employee. 

19.9 Equal Employment Opportunity Compliance Certification. Seller acknowledges 
that, as a government contractor, EPE is subject to various federal laws, executive orders, and 
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regulations regarding equal employment opportunity and affirmative action. All applicable equal 
employment opportunity and affirmative action clauses shall be deemed to be incorporated 
herein as required by federal laws, executive orders, and regulations, including, but not limited 
to, 41 C.F.R. §60 1.4(a)(1-7) but shall not thereby apply to Seller. 

19.10 Survival of Obligations. Cancellation, expiration, or earlier termination of this 
Agreement shall not relieve the Parties of obligations that by their nature should survive such 
cancellation, expiration, or termination, prior to the term of the applicable statute of limitations, 
including without limitation warranties, remedies, or indemnities, which shall survive for the 
period of the applicable statute(s) of limitation. Applicable provisions of this Agreement shall 
continue in effect after termination, including early termination, to the extent necessary to 
enforce or complete the duties, obligations or responsibilities of the Parties arising prior to 
termination and, as applicable, to provide for final billings and adjustments related to the period 
prior to termination, payment of any money due and owing to either Party pursuant to this 
Agreement, payment of principal and interest associated with the Security Fund, and the 
indemnifications specified in this Agreement. 

19.11 Severabilitv. In the event any of the terms, covenants, or conditions of this 
Agreement, its Exhibits, or the application of any such terms, covenants, or conditions, shall be 
held invalid, illegal, or unenforceable by any court or administrative body having jurisdiction, all 
other terms, covenants, and conditions of the Agreement and their application not adversely 
affected thereby shall remain in force and effect; provided however, that EPE and Seller shall 
negotiate in good faith to attempt to implement an equitable adjustment in the provisions of this 
Agreement with a view toward effeoting the purposes of this Agreement by replacing the 
provision that is held invalid, illegal, or unenforceable with a valid provision the economic effect 
of which comes as close as possible to that of the provision that has been found to be invalid, 
illegal or unenforceable. 

19.12 Complete Agreement: Amendments. The terms and provisions contained in this 
Agreement and its Exhibits constitute the entire agreement between EPE and Seller with respect 
to the Facility and shall supersede all previous communications, representations, or agreements, 
either verbal or written, between EPE and Seller with respect to the sale of Solar Energy from the 
Facility. This Agreement may be amended, changed, modified, or altered, provided that such 
amendment, change, modification, or alteration shall be in writing and signed by both Parties 
hereto, and provided further, that the Exhibits attached hereto may be changed according to the 
provisions of Section 19.5 of this Agreement. 

19.13 Binding Effect. This Agreement, as it may be amended from time to time 
pursuant to this Article, shall be binding upon and inure to the benefit of the Parties hereto and 
their respective successors in interest, legal representatives, and permitted assigns. 

19.14 Headings. Captions and headings used in this Agreement are for ease of reference 
only and do not constitute a part o f this Agreement. 

19.15 Counterparts. This Agreement may be executed in any number of counterparts, 
and each executed counterpart shall have the same force and effect as an original instrument. 
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