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escrow agent with instructions to pay claims made by EPE pursuant to this 
Agreement, such instructions to be in a form satisfactory to EPE (each an 
"Account"). Security provided in this form shall include a requirement for 
immediate notice to EPE from Issuer and Seller in the event that the sums held as 
security in the account do not at any time meet the required level for the Security 
Fund as set forth in this Section 11.1. Funds held in the account maybe deposited 
in a money-market fund, short-term treasury obligations, investment-grade 
commercial paper and other liquid investment-grade investments with maturities 
of three months or less, with all investment income thereon to be taxable to, and 
to accrue for the benefit of, Seller. After the Commercial Operation Date is 
achieved, annual account sweeps for recovery of interest earned by the Security 
Fund shall be allowed by Seller. At such times as the balance in the escrow 
account exceeds the amount of Seller's obligation to provide security under this 
Agreement, EPE shall remit to Seller on demand any excess in the escrow account 
above Seller's obligations. 

(3) A guaranty in a form and substance acceptable to EPE, from an Issuer 
with a senior unsecured credit rating (not enhanced by third-party support) 
equivalent to BBB+ or better as determined by both Standard & Poor's and 
Moody's, or if either one or both are not available, equivalent ratings from 
alternate rating sources acceptable to EPE (:'Guarantv"). In addition, if such 
senior unsecured credit rating of the Issuer is exactly equivalent to BBB+, the 
Issuer must not be on credit watch or similar classification, or have a negative 
outlook by a rating agency. EPE may reevaluate from time to time the value of 
any Guaranty posted by Seller for possible downgrade or for other negative 
circumstances. Ifthe credit rating of the Issuer is downgraded or EPE otherwise 
has commercially reasonable grounds to believe that there has been a material 
adverse change in the creditworthiness 6f the Issuer, tlien Seller shall be required 
to convert the Guaranty provided by such Issuer (i) to a Letter of Credit meeting 
the criteria set forth in Section 11.1(C)(1) above, or, (ii) at Seller's election and at 
EPE' s reasonable discretion, to an Account or a Guaranty meeting the criteria set 
forth in Sections 11.1(C)(2) above and 11.1(C)(3), herein, respectively, no later 
than thirty (30) Days after receiving notice from EPE that such conversion is 
required pursuant to this Section 11.1(CD(3). 

(D) Promptly following the end ofthe Term and the completion of all of Seller's 
obligations under this Agreement, EPE shall release the balance ofthe Security Fund (including 
any accumulated interest, if applicable) to Seller. 

(E) If, after the Agreement Approval Date, there is att early termination ofthis 
Agreement that is not due to default by Seller and no amounts remain outstanding and unpaid by 
Seller under the Agreement, EPE shall release the balance of the Security Fund (including any 
accumulated interest, if applicable) to Seller. 

(F) Seller shall reimburse EPE for the incremental direct expenses (including the 
reasonable fees and expenses of counsel) incurred by EPE in connection with the preparation, 
negotiation, execution or release of any security instruments. and other related documents, used 
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by Seller to establish and maintain the Security Fund pursuant to Seller' s obligations under this 
Section 11.1. 

ARTICLE 12 - DEFAULT AND REMEDIES 

12.1 Construction Events of Default Subject to the notice and cure provision set forth 
below, any Construction Event of Default shall give EPE the unconditional right, in its sole 
discretion, to: (i) either terminate the Agreement or complete construction ofthe Facility at the 
expense of and for the account of Seller and operate the Facility during the Interim Period or 
beyond pursuant to Section 12.12 below, Oi) draw upon or otherwise negotiate and liquidate the 
Security Fund, and (iii) in the event EPE elects not to terminate this Agreement under Section 
12.1(i) above, negotiate changes to this Agreement. EPE shall provide notice to Seller thirty (30) 
Days prior to taking any ofthe actions set forth in Section 12.1(i) above, specifying the 
Construction Event(s) of Default triggering such action(s), and shall not take such action(s) if 
Seller has remedied or is making significant progress towards remedying the specified 
Construction Event(s) of Default within the thirty (30) Day period following EPE's notification; 
provided however, such notice period shall be fifteen (15) Days with respect to Sections 12.1(B) 
and (C) herein. The following shall constitute Construction Events ofDefault: 

(A) Seller becomes insolvent, becomes a debtor in any bankruptcy or receivership 
proceedings, or dissolves as a legal business entity; 

(B) Any representation or warranty made by Seller is false or misleading in any 
material respect, and Seller fails to comply or make significant progress towards compliance 
with such representation or warranty within thirty (30) Days after a demand by EPE to do so; 

(C) Seller fails to comply with any other material terms and conditions ofthe 
Agreement within sixty (60) Days after a demand by EPE to do so; 

(D) Seller fails to meet any Construction Milestone, unless such failure is due to the 
action(s) or inaction(s) of EPE or is otherwise excused under this Agreement; 

(E) Seller fails to diligently pursue construction after the Construction 
Commencement Date; 

(F) The Facility fails, for reasons other than Force Majeurd to meet the Commercial 
Operation Milestone, unless Seller (i) notifies EPE ninety (90) Days prior to the Commercial 
Operation Milestone ofa Revised Commercial Operation Milestone that is no later than 
December 31,2012, as maybe extended pursuant to Sections 4.4(i)-(iii) ofthis Agreement, and 
(ii) pursuant to Section 10.3 of this Agreement, agrees to obtain and deliver replacement solar 
RECs to EPE for the quantity of solar RECs that EPE notifies Seller EPE requires, up to the 
quantity of solar RECs associated with the Committed Solar Energy for the period between the 
Commercial Operation Milestone and the Revised Commercial Operation Milestone, in order for 
EPE to meet its obligations under Rule 572 as a result ofEPE's acceptance ofthe Revised 
Commercial Operation Milestone; 

(G) The Facility fails to meet the Revised Commercial Operation Milestone; or 
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(H) The Facility is transferred by Seller without the requisite consent of EPE, as 
provided in Section 18.6 ofthis Agreement. 

12.2 Operational Events of Default. Subject to the notice and cure provisions set forth 
below, any Operational Event ofDefault shall give EPE the unconditional right, in its sole 
discretion, to: (i) either terminate this Agreement or operate the Facility during the Interim 
Period pursuant to Section 12.12 below, (ii) draw upon or otherwise negotiate and liquidate the 
Security Fund, and (iii) in the event EPE elects not to terminate this Agreement under Section 
12.1(i) above, negotiate changes to this Agreement. EPE shall provide notice to Seller thirty (30) 
Days prior to taking any of the actions set forth in Section 12.1(i) above, specifying the 
Operational Event(s) of Default triggering such action(s), and shall not take such action(s) if 
Seller has remedied or is making significant progress towards remedying the specified 
Operational Event(s) of Default within the thirty (30) Day period following EPE's notification; 
provided, however, such notice period shall be fifteen (15) Days with respect to Sections 12.2(B) 
and (C) herein. The following shall constitute Operational Events ofDefault: 

(A) Seller becomes insolvent, becomes a debtor in any bankruptcy or receivership 
proceedings, or dissolves as a legal business entity; 

(B) Any representation or warranty made by Seller is false or misleading in any 
material respect, and Seller fails to comply or make significant progress towards compliance 
with such representation or warranty within thirty (30) Days after a demand by EPE to do so; 

(C) Seller fails to comply with any other material terms and conditions of the 
Agreement within sixty (60) Days after a demand by EPE to do so; 

(D) The Facility fails to generate at least fifty percent (50%) of Expected Solar 
Energy to be delivered to EPE under this Agreement for any eighteen (18) consecutive-month 
period, unless such failure is due to a Force Majeure Event(s). If such failure is due to a Force 
Majeure Event(s), EPE may terminate this Agreement as provided herein, but the failure does not 
constitute a default. Prior to such termination, however, EPE agrees to use good faith efforts to 
renegotiate this Agreement with Seller. If EPE does not terminate this Agreement as provided 
herein, Seller, pursuant to Section 10.3 and Section 10.4 of this Agreement, shall still be 
obligated to provide solar RECs associated with Solar Energy not produced; or 

(E) The Facility is trans ferred by Seller without the requisite consent of EPE, as 
provided in Section 18.6 ofthis Agreement. 

12.3 Seller's Abandonment of Construction or Operation of the Facility. Subject to the 
notice and cure provision set forth below, any event(s) of Abandonment described in Section 
1.4.1 of this Agreement shall give EPE the unconditional right, in its sole discretion, to: (i) 
either terminate this Agreement or complete construction of the Facility at the expense of and for 
the account of Seller and operate the Facility during the Interim Period or beyond pursuant to 
Section 12,12 below, (ii) draw upon or otherwise negotiate and liquidate the Security Fund, and 
(iii) in the event EPE elects not to terminate this Agreement under Section 12.1(i) above, 
negotiate changes to the Agreement. EPE shall provide notice to Seller thirty (30) Days prior to 
taking any of the actions set forth in Section 12.1(i), (ii) or (iv) above, specifying the event(s) of 
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Abandonment triggering such action(s), and shall not take such action(s) if Seller has remedied 
or is making significant progress towards remedying the specified event(s) ofAbandonment 
within the thirty (30) Day period following EPE' s notification, 

12.4 EPE Events of Default. Subject to the notice and cure provision set forth below, 
any EPE Event of Default shall give Seller the unconditional right, in its sole discretion, to 
terminate this Agreement. Seller shall provide notice to EPE thirty (30) Days prior to 
terminating this Agreement specifying the Event(s) o f Default triggering such termination, and 
shall not terminate ifEPE has remedied or is making significant progress towards remedying the 
specified Event(s) of Default within the specified cure period, and ifno such cure period is 
provided, within the thirty (30) Day period following Seller's notification; provided, however, 
such notice period shall be fifteen (15) Days with respect to Sections 12.4 (B) and (C) herein. 
The following shall constitute EPE Events ofDefault: 

(A) EPE becomes insolvent, becomes a debtor in any bankruptcy or receivership 
proceedings, or dissolves as a legal business entity; 

(B) Any representation or warranty made by EPE is false or misleading in any 
material respect, and EPE fails to comply or make significant progress towards compliance with 
such representation or warranty within thirty (30 Days after a demand by Seller to do so; or 

(C) EPE fails to comply with any other material terms and conditions ofthe 
Agreement within sixty (60) Days after a demand by Seller to do so. 

12.5 Actual Damages, For all events of default described in Sections 12.1,12.2,12.3 
and 12.4 above (each an "Event of Defaulf '), the non-defaulting Party shall be entitled to receive 
from the defaulting Party all actual damages incurred by the non-defaulting Party in connection 
with such Event ofDefault. If Seller is the defaulting Party, the damages.recoverable by EPE on 
account of a Construction Event of Default or an Operational Event ofDefault shall include 
Replacement Energy Costs, provided that damages associated with a Construction Event of 
Default shall not exceed the amount ofthe Security Fund provided by Seller. If EPE is the 
defaulting Party, Seller shall use commercially reasonable efforts to sell the Expected Solar 
Energy, and EPE shall pay Seller the differential between the contract price under this 
Agreement and sales price, which Seller shall estimate using commercially reasonable efforts if 
Seller is unable to enter into a sales transaction ofthe same term as the remaining term of this 
Agreement. 

12.6 No Incidental. Consequential. or Indirect Damages. Except for Seller's 
obligations to make EPE whole for solar RECs as described in Article 10 and Section, 12.1(IF) of 
this Agreement and the potential penalties assessed to Seller pursuant to Section 19.3 of this 
Agreement, the express remedies and measures of damages provided in this Agreement satisfy 
the essential purposes hereof. Ifno remedy or measure of damages is expressly herein provided, 
the obligor's liability shall be limited to direct, actual damages only. Neither Party shall be liable 
to the other Party for consequential, incidental, punitive, exemplary or indirect damages, lost 
profits or other business interruption damages by statute, in tort or contract (except in each case 
to the extent expressly provided herein); provided that, if either Party is held liable to a third 
party for such damages, and the Party held liable for such damages is entitled to indemnification 
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under this Agreement from the other Party, the indemnifying Party shall be liable for, and 
obligated to reimburse the indemnified Party for, such damages, all in accordance with the 
indemnification provisions ofArticle 17 ofthis Agreement. 

12.7 Dutv to Mitigate. Each Party agrees that it has a duty to mitigate damages and 
agrees that it will use commercially reasonable efforts to minimize any damages that may incur 
as a result of the other Party's performance or non-performance of the Agreement. 

12.8 Disnute Resolution, 

(A) In the event of any dispute arising under this Agreement ("Dispute"), within ten 
(10 Days following the delivered date of a written request by either Party (a "Dispute Notice"), 
(i) each Party shall appoint a representative (individually, a "Party Representative" and 
collectively "Parties' Representatives'5), and (ii) the Parties' Representatives shall meet, 
negotiate and attempt in good faith to resolve the Dispute quickly, informally and inexpensively. 

(B) In the event the Parties' Representatives cannot resolve the Dispute within thirty 
(30) Days after commencement of negotiations, within ten (10) Days ofthe conclusion of such 
negotiations at the written request of either Party, each Party Representative shall (i) 
independently prepare a written summary of the Dispute describing the issues and claims, (ii) 
exchange its summary with the summary of the Dispute prepared by the other Party 
Representative, and (iii) submit a copy of both summaries to a senior officer of the Party 
Representative's with authority to irrevocably bind the Party to a resolution of the Dispute. 

(C) Within ten (10) Business Days after receipt ofthe Dispute summaries, the senior 
officers for both Parties shall negotiate in good faith to resolve the Dispute. 

(P) In such meetings and exchanges, a Party shall have the right to designate as 
confidential any information that such Party offers. No confidential information exchanged in 
such meetings for the purpose of resolving a Dispute may be used by a Party in any proceeding 
against the other Party. 

12.9 Mediation. Disputes not resolved under Section 12.8 above shall, upon mutual -
consent, be submitted to mediation pursuant to the Mediation Rules of the American Arbitration 
Association. The Parties shall select the mediator within fifteen (15) Days ofthe request for 
mediation. Mediation shall be conducted in New Mexico, at a location to be determined by the 
Parties, notwithstanding anything to the contrary under the Mediation Rules of the American 
Arbitration Association. 

12.10 Other Dispute Processes. Ifneither the negotiations under Section 12.8 above nor 
mediation successfully resolves the dispute, the Parties agree that an action may be filed in the 
appropriate state or federal court located in New Mexico. 

12.11 Cost of Dispute Resolution. The cost of any mediation proceeding shall be shared 
equally by the Parties. The prevailing Party in any dispute that goes beyond mediation arising 
out o f or relating to this Agreement or its breach shall be entitled to recover from the other Party 
reasonable attorneys' fees, costs and expenses incurred by the prevailing Party in connection 
with such dispute. 
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12.12 Operation by EPE Following a Construction Event of Default. an Operation&Pluminous 
Event ofDefault, or Seller's Abandonment of Construction or Operation ofthe Facility. 

(A) Upon a Construction Event ofDefault, or an Operational Event of Default, as the 
case may be, EPE shall have the right, but not the obligation, to possess, assume control of, and 
operate the Facility (in accordance with Seller's rights, obligations, and interest under this 
Agreement) during the Interim Period provided for herein. If a Construction Event of Default 
lasts more than three hundred sixty-five (365) Days, then within sixty (60) Days EPE shall have 
the right but not the obligation to elect to: (i) terminate this Agreement; (ii) continue to construct 
the Facility beyond the Interim Period for an additional period of up to sixty (60) Days; or (iii) 
purchase the Facility at fair market value. If an Operational Event of Default lasts more than 365 
days, then EPE shall have the right to terminate the Agreement. Upon Seller's Abandonment of 
construction or operation ofthe Facility, as the case may be, EPE shall have the right, but not the 
obligation, to possess, assume control of, and operate the Facility (in accordance with Seller's 
rights, obligations, and interest under this Agreement), for (i) the Interim Period, or (ii) beyond 
the Interim Period on a permanent basis. Following the Interim Period, if EPE elects to take over 
on a permanent basis, EPE shall, at its sole option, within sixty (60) Days, either buy or lease the 
Facility from Seller at fair market value, as determined in a commercially reasonable manner. 
Subject to the provisions of Section 3.1(A) ofthis Agreement, Seller shall not grant any person, 
other than the Facility Lender, a right to possess, assume control of, and operate the Facility that 
is equal to or superior to EPE's right under this Section 12.12. 

(B) EPE shall give Seller and the Facility Lender thirty (30) Days notice in advance of 
the contemplated exercise ofEPE's rights underthis Section 12.12. Upon such notice, Seller 
shall collect and have available at a convenient, central location at the Facility all documents, 
contracts, books, manuals, reports, and records required to construct, operate, and maintain the 
Facility in accordance with Good Utility Practice. Upon such notice, EPE, its employees, 
contractors, or designated third parties shall have the unrestricted right to enter the S ite and the 
Facility for the purpose of constructing and operating the Facility. 

(C) In the event EPE exercises its option to assume possession, control and operation 
ofthe Facility under this Section 12.12, EPE shall do so on its ownbehalfand shall be solely 
responsible for any and all consequences of its actions and inactions, ihcluding consequences 
resulting from EPE's negligence and misconduct. During the Interim Period, EPE agrees to keep 
Seller informed regarding construction and/or operation of the Facility. Seller shall not be bound 
by any contractual obligations created by EPE with third parties during any period that EPE has 
assumed possession, control or operation of the Facility. 

(D) EPE shall be entitled to draw upon the Security Fund to cover any expenses 
incurred by EPE in exercising its rights under this Section 12.12, provided such draw shall not 
occur prior to Seller having been given a commercially reasonable opportunity to review and 
dispute such expenses, which shall not exceed twenty (20) Days. 

(IE) During any period that EPE is in possession of and constructing, controlling or 
operating the Facility pursuant to this Section 12.12, EPE shall perform and comply with all of 
the obligations of Seller under this Agreement and shall use the proceeds from the sale of 
electricity generated by the Facility to (i) first, reimburse EPE for any and all expenses 
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reasonably incurred by EPE in taking possession of and operating the Facility, and Oi) second, 
remit any remaining proceeds to Seller. 

(F) Unless EPE elects to take over the Facility on a pennanent basis and buys the 
Facility from Seller at fair market value as provided in Section 12.12(A) above, during any 
period that EPE assumes possession, control or operation ofthe Facility, Seller shall retain legal 
title to and ownership of the Facility. 

(1) In the event that EPE is in possession, control or is operating the Facility 
for the Interim Period, Seller may resume possession, control and operation of the 
Facility (in accordance with the provisions of this Agreement) when Seller 
demonstrates, to EPE's reasonable satisfaction, that Seller will cure the 
Construction Event ofDefault, or Operational Event of Default, as the case may 
be, that originally gave rise to EPE' s right to possess, control or operate the 
Facility. 

(2) In the event that EPE is in possession, control or is operating the Facility 
for the Interim Period, the Facility Lender, or any nominee or transferee thereof, 
may foreclose and assume possession, control and operation of the Facility, and 
EPE shall relinquish its right to possess, control and operate the Facility when the 
Facility Lender or any nominee or transferee thereof, requests such 
relinquishment. 

(G) EPE's exercise of its rights under this Agreement to assume possession, control 
and operation ofthe Facility shall not be deemed an assumption by EPE of any liability 
attributable to Seller. Eat any time after exercising its rights to take possession of, control and 
operate the Facility EPE elects to return such possession, control and operation to Seller, EPE 
shall provide Seller with at least fifteen (15) Days advance notice of the date EPE intends to 
return such possession, control and operation, and, upon receipt of such notice, Seller shall take 
all measures necessary to resume possession, control and operation of the Facility on such date. 

(H) In the event EPE assumes possession, control and operation of the Facility under 
this Section 12.12, EPE shall do so in conformance with Good Utility Practice. 

12.13 Specific Performance. In addition to the other remedies specified in this Article 
12, in the event that any Construction Event of Default or Operational Event of Default is not 
cured within the applicable cure period set forth above, EPE may elect to treat this Agreement as 
being in full force and effect, and EPE shall have the right to specific performance. If the breach 
by Seller arises from a failure by a third party operating the Facility pursuant to an operating 
agreement entered into with Seller, and Seller fils or refuses to enforce its rights under the 
operating agreement that would result in the cure, or partial cure, of the Construction Event of 
Default or Operational Event ofDefault, as the case may be, then EPE's right to specific 
performance shall include the right to obtain a court order compelling Seller to enforce its rights 
under the operating agreement. 

12.14 Remedies Cumulative, The exercise, orthe beginning of the exercise, by a Party 
of any one or more or the rights or remedies provided for herein shall not preclude the 
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simultaneous or later exercise by such Party of any or all other rights or remedies provided for 
herein. 

12.15 Payment of Amounts Due to EPE. Without limiting any other provisions ofthis 
Article 12 and at any time before or within two (2) years after termination of this Agreement, 
EPE may send Seller an invoice for such damages or other amounts as are due to EPE at such ' 
time from Seller under this Agreement, and such invoice shall be payable in the manner, and in 
accordance with the applicable provisions, set forth in Article 9, including the provision for late 
payment charges. EPE may withdraw funds from the Security Fund as needed to provide 
payment for such invoice ifthe invoice is not paid by Seller on or before the twentieth (20th) 
Business Day following the invoice due date. 

ARTICLE 13 - FACILITY OPERATION AND 
CONTRACT ADMINISTRATION 

13.1 Facility Operation. Seller shall staff, control, and operate the Facility at all times 
in a manner that: 

(A) is consistent with Good Utility Practice(s), subject only to Emergency Conditions, 
Force Majeure Events and Delivery Excuses; 

(ED complies with all applicable national and regional reliability standards, including 
standards set by WECC, NERC, the FERC, and the NMPRC, or any successor agencies setting 
reliability standards for the operation of generation facilities interconnected in the WECC; and 

(C) complies with the Operating Procedures developed jointly with EPE. 

13.2 Operating Committee and Operating Procedures. 

(A) EPE and Seller shall each appoint one representative and one alternate 
representative to act in matters relating to the Parties' performance obligations under this 
Agreement and to develop operating arrangements for the generation, delivery and receipt of 
Solar Energy. Such representatives shall constitute the "Operating Committee." The Parties shall 
notify each other in writing of such appointments and any changes thereto. The Parties' 
representatives designated above shall have authority to act for their respective principals in all 
technical matters relating to performance ofthis Agreement and to attempt to resolve disputes or 
potential disputes. The Operating Committee shall have no authority to modify the terms or 
conditions ofthis Agreement. 

(B) Prior to the Commercial Operation Date, the Operating Committee shall develop 
mutually agreeable written operating procedures ("Operating Procedures") that shall include, but 
not be limited to: (i) a key personnel list for applicable EPE and Seller operating centers; (ii) the 
method ofday-to-day communications; (iii) metering, telemetering, telecommunications, data 
acquisition, and Facility status reporting procedures; (iv) procedures for the development and 
communication ofweekly and daily forecasts ofthe hourly net generation from the Facility; (v) 
maintenance scheduling and reporting procedures; (vi) procedures as defined in Sections 13.3, 
13.4, 13.5, 13.6, 13.7, 13.8, 13.9, 13.10, 13.11, 13.12, and 13.13 ofthis Agreement; and (v) such 
other matters as may be mutually agreed upon by the Parties. If any such procedures are not 
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developed, Seller will operate the Facility using other procedures that comply with Section 13.1 
ofthis Agreement until agreed procedures are developed. 

13.3 Scheduling. 

(A) Seller shall schedule energy deliveries to the Delivery Point based upon a 
committed delivery ofAs-Available Solar Energy, except for Forced Outages, Scheduled 
Maintenance Outages, Additional Maintenance Outages, Force Majeure Events and Emergency 
Conditions. At least thirty (30) Days prior to the anticipated Commercial Operation Date, Seller 
shall provide EPE with a good faith estimate of the quantity of Solar Energy associated with the 
Expected Solar Energy that it expects to generate for the remainder of that Year and, thereafter, 
by August 1 of each succeeding Year, Seller shall provide EPE with a good faith estimate of the 
quantity of Solar Energy associated with the Expected Solar Energy that Seller expects to 
generate in each such Year (the "Projected Schedule"). 

(B) Seller shall provide or cause the Operation and Maintenance Contractor to 
provide to EPE its good faith, non-binding estimates of the daily quantity of Solar Energy 
associated with the Expected Solar Energy to be delivered by Seller to the Point of Delivery for 
each week (starting on Sunday through Saturday) by 4:00 p.m. MPT on the date falling at least 
three (3) Days prior to the beginning of that week. 

(C) Pursuhnt to scheduling instructions of EPE or any superseding policies or 
procedures of EPE'.s SOC or otherwise, by 8:00 a.m. MPT on each Day, Seller shall submit to 
EPE a good faith estimate ofthe hourly quantities of Solar Energy associated withthe Expected 
Solar Energy to be delivered for EPE at the Point of Delivery for the next three (3) subsequent 
Days. 

(D) If, at any time following submission of a good faith estimate to EPE on the Day 
preceding the next subsequent Day, Seller becomes aware of any change to any ofthe values 
contained in the good faith estimate or predicts that such values will be subject to change before 
the end ofthe next subsequent Day, then Seller shall promptly notify EPE no later than sixty (60) 
minutes before the next scheduling hour of such change or predicted change. 

13.4 Forced Outages. Seller shall notify EPE by telephone or e-mail (with 
confirmation to follow by written notice in each case) immediately upon discovering that the 
Facility is unable to deliver all or part of any scheduled quantity of Solar Energy associated with 
the Expected Solar Energy due to a Forced Outage and, as soon as reasonably practicable 
following such discovery, shall notify EPE in writing o f its best estimate of the expected duration 
of such Forced Outage. Such estimate by Seller shall be based on the best information available 
to it. Should Seller expect any further changes in the duration of any such Forced Outage, it 
shall promptly notify EPE of the same. 

13.5 Scheduled Maintenance. 

(A) Three (3) Months prior to the Commercial Operation Date and, thereafter, by 
August I of each Year, Seller shall deliver to EPE the Projected Schedule for the Facility for the 
subsequent four (4) Year period, including Scheduled Maintenance Outages. Seller shall take 
manufacturers' recommendations and Good Utility Practices into account when establishing the 

-40-
NYI-4281591v12 



SOAH DOCKET NO 473-21-2606 
PUC DOCKET NO 52195 

CEP's 4th, Q No CEP 4-1 
Attachment 1 

Page 134 of 455 
Voluminous 

proposed schedule for Scheduled Maintenance Outages, which schedule shall correspond with 
the Projected Schedule, Unless otherwise required by Good Utility Practice, Scheduled 
Maintenance Outages and Additional Maintenance Outages may not be scheduled during the 
Months ofJune, July, August, or September unless agreed to in writing by EPE at its sole 
discretion (the "Non-Scheduled Maintenance Period'). 

(B) Within thirty (30) Days of receiving the Projected Schedule for Scheduled 
Maintenance Outages from Seller, EPE may propose amendments thereto. Seller shall not 
unreasonably withhold its consent to such proposed a:mendments, provided that, it shall not be 
unreasonable for Seller to withhold its consent to any such proposed amendments that would be 
contrary to Good Utility Practices, and EPE shall pay the incremental costs of implementing 
such proposed amendments. 

(C) In the event that Seller should reject any proposed amendments of EPE as set 
forth in Section 13.5(B) above, Seller shall promptly notify EPE ofits reasons for such rejection, 
whereupon Seller and EPE shall in good faith negotiate a reasonable schedule of Scheduled 
Maintenance Outages. If such agreement is not reached within ten (10) Days of receipt by EPE 
of Seller's rejection notice, Seller shall submit a final schedule of Scheduled Maintenance 
Outages based on Good Utility Practices and the availability ofthe Operation and Maintenance 
Contractor which final schedule shall, to the extent reasonably possible, take into account the 
proposed amendments of EPE. 

(D) Seller shall be entitled to change any Scheduled Maintenance Outages for the then 
current Year if such changes are required to comply with Good Utility Practices or, in the 
alternative, if EPE consents to the change, providedthat: (i) any changes in annual scheduled 
maintenance of up to two (2) Days' duration shall require one (1) week's prior written notice to 
EPE, (ii) any changes in annual scheduled maintenance of greater than two (2) Days but less than 
three (3) weeks' duration shall require one (1) Months' prior written notice to EPE and (iii) any 
changes shall not be scheduled during the Non-Scheduled Maintenance Period unless otherwise 
required by Good Utility Practice. Seller shall not unreasonably refuse to change the schedule of 
Scheduled Maintenance Outages if requested to do so by EPE upon not less than thirty (30) Days 
prior notice, provided that: (y) any such change would not be contrary to Good Utility Practices, 
and (z) the Operation and Maintenance Contractor is available. 

(IE) Any maintenance outages that do not correspond to the descriptions contained in 
clauses CAMI)) of this Section 13.5 shall be deemed to be Additional Maintenance Outages 
under Section 13.6 below. 

13.6 Additional Maintenance Outages. As the need arises for Seller to conduct further 
maintenance on the Facility in addition to that conducted pursuant to Section 13.2, 13.5 and 
elsewhere in this Agreement ("Additional Maintenance Outages"), Seller shall notify EPE of 
such required maintenance, together with proposed dates for carrying out such additional 
maintenance and the estimated duration of the work to be cairied out. Unless deferral of such 
maintenance would cause an Emergency Condition, without prejudice to the commitment of 
Seller in respect ofthe availability of the Facility, Seller and EPE shall negotiate in good faith a 
reasonable schedule during which such Additional Maintenance Outages shall take place. If 
agreement is not reached within twenty GO) Days of receipt of such notice, Seller shall prepare a 
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schedule of such Additional Maintenance Outages based on Good Utility Practices taking into 
account the reasonable requests of EPE to the extent reasonably possible. 

13.7 Access to and Inspection of Facility. 

(A) Seller shall provide EPE and its authorized agents, employees and inspectors with 
reasonable access to the Facility for the purposes set forth in this Article 13. EPE acknowledges 
that such access does not provide EPE with the right to direct or modify the operation o f the 
Facility in any way and further acknowledges that any exercise by EPE ofits rights under this 
Section 13.7 shall be at its own risk and expense. 

(B) No inspections o f the Facility, whether by EPE or otherwise, shall relieve Seller 
of its obligation to maintain the Facility and operate the same in accordance with Good Utility 
Practices. In no event shall any statement, representation, or lack thereof by EPE, either express 
or implied, relieve Seller of its exclusive responsibility for the Facility. Any inspection by EPE 
ofproperty or equipment owned or controlled by Seller or any review by EPE or consent by EPE 
to Seller plans, shall not be construed as an endorsement by EPE of the design, fitness or 
operation of the Facility equipment or a warranty by EPE as to the safety, durability or reliability 
ofthe Facility equipment. 

13.8 Operating Parameters. 

(A) Seller shall: (i) have the sole responsibility to, and shall at its sole expense, 
operate and maintain the Facility in accordance with all requirements set forth in this Agreement, 
and (ii) comply with reasonable requirements of EPE regarding Day-to-Day or hour-by-hour 
communications with EPE. Seller agrees to operate the Facility in such a manner that Solar 
Energy delivered by Seller will meet all applicable requirements for voltage level, harmonics, 
power factor, vars, ancillary services and other electrical specifications required by EPE in 
accordance with the Interconnection Agreement. 

(B) Seller shall operate the Facility in accordance with all system protection 
equipment as required by the Interconnection Agreement. 

13.9 Operating Records. Seller and EPE shall each keep and maintain complete and 
accurate records and all other data required by each of them for the purposes of proper 
administration of this Agreement, including such records as may be required by Governmental 
Authorities and WECC in the prescribed format o f those entities. Such requirements shall be 
specified in the Operating Procedures described in Section 13.2(B) ofthis Agreement. All 
records of Seller and EPE pertaining to this Agreement or to the operation of the Facility, as 
specified herein or otherwise shall be maintained for a period oftwo (2) years in either hard copy 
(paper) or in electronic form by Seller at the Facility or by EPE, as applicable, in the Las Cruces, 
New Mexico, metropolitan area in such fonnat as may be required by Applicable Law or any 
Governmental Authority. 

13.10 Operating Log. Seller shall maintain an accurate and up-to-date operating log in 
electronic format as defined in the Operating Procedures, with records of production for each 
hour and changes in operating status. 
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13.11 Availability Reporting. Seller shall comply with all current EPE, NERC, and 
WECC generating unit outage reporting requirements as they may be revised from time to time 
and as they apply to the Facility. Such outage reporting requirements shall be specified in the 
Operating Procedures. 

13.12 Examination and Retention of Records. Seller or EPE may examine, and each at 
its own expense obtain copies, of the operating records and data kept by the other Party relating 
to transactions under and administration ofthis Agreement, at any time during the period the 
records are required to be maintained, upon prior request and during normal business hours. A 
Party's review of any such data. shall in no way relieve the other Party of its responsibility for the 
professional quality, technical accuracy and completeness of such data. Each Party shall retain 
such operating records and data for the period oftime required by applicable law. 

13.13 Facility Development Records and Data Submissions. Seller shall submit or 
cause to be submitted to EPE the following documents on or before the dates specified below: 

(1) In addition to the progress reports required under Section 4.5 ofthis 
Agreement, commencing on the Agreement Approval Date and ending on the 
Commercial Operation Date, (i) a summary of such other reports as are submitted 
to Seller by its engineer, and (ii) written notification, when and as Seller becomes 
aware, of any new condition or event that may have a material adverse effect on 
the timely completion of the Facility. 

(2) Seller shall maintain all records, invoices and other information relating to 
the costs of construction of the Facility. Quarterly, beginning no later than ninety 
(90) Days after the Agreement Approval Date and ending when all costs have 
been determined or incurred, a statement from Seller showing the percentage of 
the level of completion ofthe Facility. 

(3) No later than thirty (30) Days prior to the Commercial Operation Date, (i) 
evidence demonstrating that Seller has obtained all Governmental Approvals then 
required to be obtained for the ownership, operation and maintenance of, and the 
supply of Solar Energy from, the Facility in accordance with this Agreement, and 
(ii) a list identifying the remaining Governmental Approvals for which Seller'is 
responsible under the terms ofthis Agreement, which Governmental Approvals 
are not yet required for the operation and maintenance of, and the supply of Solar 
Energy from, the Facility, together with a plan reasonably acceptable to EPE for 
obtaining such Governmental Approvals and an estimate of the time within which 
such Governmental Approvals will be obtained by Seller. 

(4) On or before the Commercial Operation Date, a certificate from its 
engineer to the effect that, based upon the engineer's monitoring and review of 
construction, the Facility has been constructed in all material respects in 
compliance with the development plan for the Facility and all permanent 
equipment installed as part ofthe Facility was new (or remanufactured) and 
unused (as remanufactured, if applicable) when installed. 
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(5) A certificate dated as of the Commercial Operation Date signed by the 
representative of Seller, which certificate shall specify that no default or Event of 
Default by Seller has occurred that would, with or without the giving of notice or 
passage of time, or both, constitute an Event ofDefault by Seller. 

(6) As soon as available, but not later than sixty (60) Days following the 
Commercial Operation Date, two (2) copies of all results of Commissioning Tests 
perfonned on the Facility, including Commissioning Testing ofmajor equipment 
included in the Facility and Seller's Interconnection Facilities. 

(7) Upon request by EPE and at least thirty (30) Days following the 
Commercial Operation Date, a list of all manufacturers' specifications and 
manufacturers' operation manuals for all major items of equipment incorporated 
into the Facility. 

(8) Upon request by EPE, a list of all as-built drawings for the Facility, 
including the civil and architectural works, and when provided to Seller, a list of 
all other design and engineering data and infonnation necessary to enable the 
Operation and Maintenance Contractor to operate and maintain the Facility during 
any period when such operation and maintenance is required under the Operation 
and Maintenance Agreement. However, should EPE exercise its rights under this 
Agreement to operate and/or purchase the Facility, Seller shall immediately 
provide copies of the aforementioned documents to EPE, and EPE shall utilize 
such documents on a need-to-know basis for the sole purpose of operating the 
Facility. 

(9) The receipt of the above schedules, data, certificates and reports by EPE 
shall not (i) be construed as an endorsement by EPE ofthe design of the Facility, 
(ii) constitute a warranty by EPE as to the safety, durability or reliability ofthe 
Facility, (iii) relieve Seller of any of its obligations or potential liabilities under 
the Project Contracts, or (iv) except with respect to the obligations of EPE'to 
maintain the confidentiality of documents and infonnation received by it, impose 
any obligation or liability on EPE. 

ARTICLE 14 - FORCE MAJEURE 

14.1 Definition of a Force Maieure Event. 

(A) The term "Force Majeure Event," as used in this Agreement, means causes or 
events beyond the reasonable control of, and without the fault or negligence ofthe Party 
claiming Force Majeure, including, without linitation: (i) acts of God; (ii) sudden actions of the 
elements such as floods, earthquakes, hurricanes, or tornadoes; (iii) high winds of sufficient 
strength or duration to materially damage a facility or significantly impair its operation for a 
period oftime longer than normally encountered by similar businesses under comparable 
circumstances; (iv) material changes in the Facility' s Solar Energy potentially caused by 
elimactic change; (v) lightning, fire, ice storms, or sabotage; (vi) vandalism beyond that which 
could reasonably be prevented by Seller; (vii) terrorism; (viii) war; (ix) riots; (x) explosion; (xi) 
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blockades; (xii) insurrection; (xiii) strike; (xiv) slow down or labor disruptions (even if such. 
difficulties could be resolved by conceding to the demands of a labor group); (xv) actions or 
inactions by any Governmental Authority taken after the date hereof (including the adoption or 
change in any rule or regulation or environmental constraints lawfully imposed by such 
Governmental Authority), but only if such requirements, or failures to act prevent or actions, 
delay performance; (xvi) inability, despite due diligence, to obtain any licenses, permits, or 
approvals required by any Governmental Authority; (xvii) construction delays beyond Seller's 
control, including but not limited to litigation by a third party to prevent Construction of the 
Facility, that occur despite Seller's commercially reasonable efforts to achieve the Construction 
Milestones set forth in Exhibit A to this Agreement, and (xviii) a national, regional, or local 
pandemic as declared by the United States government. 

(B) The term Force Majeure Event does not include: (a) any acts or omissions of any 
third party, including, without limitation, any vendor, customer, or supplier of Seller, unless such 
acts or omissions are themselves excused by reason of a Force Majeure Event; (b) any failure or 
inability to make payments when due, (c) any full or partial curtailment in the electric output of 
the Facility that is caused by or arises from a mechanical or equipment breakdown or other 
mishap or events or conditions attributable to normal wear and tear or flaws (unless such mishap 
is caused by one of the following: (i) acts of God, (iD sudden actions of the elements, including, 
but not limited to, floods, hurricanes, or tornadoes, (iii) sabotage, (iv) terrorism, (v) war, (vi) 
riots, and (vii) emergency orders issued by a Governmental Authority); or (d) changes in market 
conditions that affect the cost of EPE's or Seller's supplies, or that affect demand or price for any 
ofEPE's or Seller's products. 

14.2 Applicability of Force Maieure. 

(A) Except as otherwise provided in this Agreement, neither Party shall be responsible 
or liable for any delay or failure in its performance under this Agreement, nor shall any delay, 
failure, or other occurrence or event become a Construction Event of Default, an Operational 
Event of Default, or an EPE Event o f Default, to the extent such delay, failure, occurrence or 
event is substantially caused by a Force Majeure Event, provided that the notification obligations 
and tenns of Section 14.303) and 14.4(B) ofthis Agreement are complied with. 

(B) Except as otherwise expressly provided for in this Agreement, the existence of a 
Force Majeure Event shall not relieve the Parties oftheir obligations under this Agreement to the 
extent that performance of such obligations is not precluded by a Force Majeure Event, provided, 
a Force Majeure Event shall not excuse either Party from any failure or inability to make 
payments when due. 

14.3 Effect of Seller's Force Majeure. 

(A) Adjustment. (1) If Seller should suffer a Force Majeure Event that reduces the 
generating capability of the Facility below the Expected Solar Energy, Seller may, upon notice to 
EPE, temporarily adjust the Expected Solar Energy for up to twenty-four (24) consecutive 
Months; provided, however, that no more than one such temporary adjustment may be made by 
Seller within any twenty-four (24) Month period in relation to that Force Majeure Event, unless 
EPE otherwise consents to such additional temporary adjustment in writing, such consent not to 
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be unreasonably withheld. Within three (3) Months after any such Force Majeure Event is cured, 
Seller may, on one occasion, and without penalty, designate a new Expected Solar Energy level 
to apply for the remainder of the Term; provided, however, that such new Expected Solar Energy 
level shall be at least seventy percent (70%) and no more than one hundred percent (100%) of 
the Expected Solar Energy at the time immediately prior to the Force Majeure Event. Any 
temporary or final adjustment or re-designation of the Expected Solar Energy pursuant to this 
subsection (A)(1) must be directly attributable to the Force Majeure Event and of a magnitude 
commensurate with the scope and impact ofthe Force Majeure Event Such adjustment shall be 
effective upon the first Day immediately following receipt of such notice by EPE or such later 
date as may be specified by Seller, and shall not exceed the amount necessary to accommodate 
the Force Majeure Event. Any Dispute between Seller and EPE regarding the amount of such 
temporary or final re-designation shall be settled in accordance with Section 12.8 of this 
Agreement. 

(2) If the Facility should be rendered completely inoperative as a result of a 
Force Maj eure Event, Seller shall temporarily set the Committed Solar Energy at 
0 kWh until such time as the Facility can partially or fully operate at the 
Committed Solar Energy level that existed prior to the Force Majeure Event. 
Except for amounts payable and owing to Seller by EPE under this Agreement, if 
the Committed Solar Energy is 0 kWh, EPE shall have no obligation to make any 
payments under this Agreement. 

(3) Subjectto (1) and (2) above, uponthe cessation of a Force Majeure Event 
or upon its cure, the Expected Solar Energy shall be restored to the Expected 
Solar Energy level that existed immediately prior to such Force Majeure Event. 
Notwithstanding any other provisions ofthis Agreement, upon such cessation or 
cure, EPE shall have the right to require a test to demonstrate the Facility's 
compliance with the requirements of this Section. 

(4) Subject to subsection (IE), Seller agrees to be responsible for and pay the 
costs necessary to reactivate the Facility and the interconnection with EPE's local 
distribution facilities up to the Point of Delivery, if the same are rendered 
inoperable due to actions of Seller, its employees, representatives or agents, or 
Force Majeure Events affecting Seller, the Facility or the interconnection with 
EPE's local distribution facilities pursuant to the Interconnection Agreement. 

(B) Seller's Notification Obligations. In the event of any delay or nonperformance 
resulting ftom a Force Majeure Event, Seller shall notify EPE in writing as soon as practicable 
after becoming aware of such occurrence. Within fourteen (14) days of becoming aware of the 
occurrence of a Force Majeure Event, Seller shall notify EPE in writing of the nature, cause, date 
of commencement thereof and the anticipated duration, and shall indicate whether any deadlines 
or date(s) imposed under this Agreement may be affected thereby. The suspension of 
performance shall be o f no greater scope and o f no greater duration than the cure for the Force 
Majeure Event requires. A Party claiming that a Force Majeure Event has occurred shall not be 
entitled to any relief therefor unless conforming notice is provided within the time period 
required. Seller shall notify EPE ofthe cessation ofthe Force Majeure Event or ofthe 
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conclusion of Seller's cure for the Force Majeure Event, in either case within two (2) Business 
Days thereof. 

(C) Seller's Duty to Mitigate. Seller shall use commercially reasonable efforts to cure 
the cause(s) preventing its performance of this Agreement; provided, however, that the 
settlement of strikes, loekouts and other labor disputes shall be entirely within the discretion of 
Seller, and Seller shall not be required to settle such strikes, lockouts or other labor disputes by 
acceding to demands which Seller deems to be unreasonable. 

(D) Delay Caused by Seller's Force Majeure Event. Upon the occurrence and during 
the continuance of a Force Maj eure Event and the effects thereof, to the extent that a Force 
Majeure Event affects the ability of EPE to accept Solar Energy from the Facility or to the extent 
that a Force Majeure Event affects the ability of Seller to test for Committed Solar Energy 
pursuant to Section 4.6 or to deliver Solar Energy from the Facility, then the hours during which 
the Force Majeure Event occurs shall be excluded from the payment calculations as set forth in 
Section 8.1 ofthis Agreement. 

(E) Seller's Force Majeure Restoration. (1) In the event that, as a result of one or 
more Force Majeure Event(s) or its or their effects or by ally combination thereof, the 
construction or operation of the Facility or any part thereof is affected and is not restored.or 
remedied within thirty (30) Days following the date the Force Majeure Event(s) began, then 
Seller shall prepare and deliver to EPE a Restoration Report pursuant to subsection (G) below 
and provisions (3)-(5) ofthis subsection (E) shall apply. 

(2) Subject to clauses (3) and (4) below, Seller shall proceed with the 
remedying of the construction or operation ofthe Facility C'Restoration") in 
accordance with a schedule contained in the relevant Restoration Report, as 
defined in subsection (G) hereof (the "Restoration Schedule"). The cost of such 
Restoration shall be the sole responsibility of Seller; and no compensation shall be 
payable by EPE to Seller with respect to any damage to the Facility as a result of 
the Force Maj eure Event. 

(3) If EPE does not agree with the Restoration Schedule contained in the 
Restoration Report, then EPE shall notify Seller within fifteen (15) Days of 
receipt of the Restoration Report and shall, in such notice, propose an alternative 
Restoration Schedule. If the Parties cannot agree upon a revised Restoration 
Schedule within the fifteen (15) Day period following the notice, then either Party 
may submit the matter to mediation pursuant to Section 12.9 ofthis Agreement to 
determine the proper Restoration Schedule. Notwithstanding the foregoing, Seller 
shall, subject to satisfying any ofthe conditions or requirements of the entity 
providing the financing for the Restoration (including any insurance company 
paying a claim to Seller), have the option to proceed with the Restoration while 
the issue ofthe Restoration Schedule is being resolved. 

(4) If Restoration of the Facility is not technically feasible or the Restoration 
cost estimate is greater than Five Million Dollars ($5,000,000), then Seller shall 
have the right to terminate this Agreement, whereupon EPE shall have the right 
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but not the obligation to purchase the Facility at fair market value, as determined 
in a commercially reasonable manner. Seller shall not be entitled to any 
compensation from EPE unless EPE elects that Seller shall sell the Facility to 
EPE or its designee(s). If Seller.decides not to terminate this Agreement, Seller 
may seek to renegotiate this Agreement only if the market price for Solar Energy 
is more than 125 percent ofthe Solar Energy Payment Rate. EPE is not required 
to renegotiate, and any agreement resulting from a renegotiation may be subject to 
approval by the NMPRC. 

(5) Where Seller is prevented from complying with its obligations under this 
Agreement as a result of one or more Force Majeure Event(s) or its or their effects 
or by any combination thereof for a continued period of three hundred sixty five 
(365) Days, then Section 14.5 below shall apply. 

(F) Seller' s Restoration Consents. Notwithstanding anything herein to the contrary, 
Seller shall not be required to proceed with any Restoration unless and until it shall have 
received all necessary Additional Consents and any Governmental Approvals required therewith. 
If Seller does not receive any such Additional Consents or any Governmental Approvals required 
therewith for any reason (other than an act, omission or default of Seller) within twelve (12) 
Months after the date that it becomes obligated to proceed with such Restoration, then both 
Seller and EPE shall have the right to terminate this Agreement. If Seller terminates this 
Agreement pursuant to this subsection (F), EPE shall have the right but not the obligation to 
purchase the Facility at fair market value, as determined in a commercially reasonable manner. 

(G) Preparation of Seller' s Restoration Report. When required by subsection (E), 
Seller shall commence the preparation of an appraisal report (the "Restoration Report") within 
thirty (30) Days after the date it was required to provide a notice under subsection (ED and shall 
deliver a copy of such Restoration Report to EPE within sixty (60) Days after provision of such 
notice was required. The Restoration Report shall be accompanied by reasonable supporting 
data and certificates and reports of financial and technical advisers of Seller, as appropriate or as 
reasonably requested by EPE, in support ofthe Force Majeure Event in question, and shall 
include (i) a description of such Force Majeure Event and its impact on the Facility, (ii) an 
estimate in good fith o f the time required to restore the Facility (inso far as practicable) to its 
condition immediately prior to the occurrence of the Force Majeure Event and (iii) a proposed 
Restoration Schedule. 

(H) Discussion of Seller's Restoration Report. Within fifteen (15) Days of the 
delivery of a Restoration Report to EPE or such further time as the Parties may agree, the Parties 
shall meet to discuss the Restoration Report and any action to be taken. Seller shall promptly 
provide to EPE such additional financial and related information pertaining to the Restoration 
Report and the matters described therein as EPE may reasonably request in connection with its 
review of the Restoration Report. 

14.4 Effect of EPE' s Force Majeure. 

(A) Adjustment. (1) If EPE should suffer a Force Majeure Event that affects its 
ability to take Solar Energy from Seller under this Agreement, EPE may, upon notice to Seller, 
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temporarily adjust the Expected Solar Energy for up to twenty-four (24) consecutive months; 
provided, however, that no more than one such temporary adjustment may be made by EPE 
within any twenty-four (24) month period in relation to that Force Majeure Event, unless Seller 
otherwise consents to such additional temporary adjustment in writing; such consent not to be 
unreasonably withheld. Within three (3) Months after any such Force Majeure Event is cured, 
EPE may, on one occasion, and without penalty, designate a new Expected Solar Energy level to 
apply for the remainder of the term; provided, however, that such new Expected Solar Energy 
level shall be at least seventy percent (70%)and no more than one hundred percent (100%) ofthe 
Expected Solar Energy at the time immediately prior to the Force Maj eure Event. Any 
temporary or final adjustment or re-designation of the Expected Solar Energy pursuant to this 
subsection (A)(1) must be directly attributable to the Force Majeure Event and of a magnitude 
commensurate with the scope and impact of the Force Majeure Event. Such adjustment shall be 
effective upon the first Day immediately following receipt of such notice by Seller or such later 
date as may be specified by EPE. Any dispute between EPE and Seller regarding the amount of 
such temporary or final re-designation shall be settled in accordance with Section 12.8 of this 
Agreement. 

(2) Subject to subsection (1) above, upon the cessation ofa Force Majeure 
Event or upon its cure, the Expected Solar Energy shall be restored to the 
Expected Solar Energy level that existed immediately prior to such Force Majeure 
Event. 

(B) EPE's Notification Obligations. In the event of any delay or nonperformance 
resulting from a Force Majeure Event, EPE shall notify Seller in writing as soon as practicable 
after becoming aware of such occurrence. Within fourteen (14) days ofbecoming aware ofthe 
occurrence of a Force Majeure Event, EPE shall notify Seller in writing of the nature, cause, date 
of commencement thereof and the anticipated duration, and shall indicate whether any deadlines 
or date(s) imposed under this Agreement may be affected thereby. The suspension of 
performance shall be of no greater scope and ofno greater duration than the cure for the Force 
Majeure Event requires. A Party claiming that a Force Majeure Event has occurred shall not be 
entitled to any relieftherefor unless conforming notice is provided within the time period 
required. EPE shall notify Seller of the cessation ofthe Force Majeure Event or ofthe 
conclusion of EPE's cure for the Force Majeure Event, in either case within two (2) Business 
Days thereof. 

(C) EPE's Duty to Mitigate. EPE shall use commercially reasonable efforts to cure 
the cause(s) preventing its performance of this Agreement; provided, however, that the 
settlement of strikes, lockouts and other labor disputes shall be entirely within the discretion of 
EPE, and EPE shall not be required to settle such strikes, tockouts or other labor disputes by 
acceding to demands which EPE deems to be unreasonable. 

(I)) Delay Caused by EPE's Force Majeure Event. Upon the occurrence and during 
the continuance of a Force Majeure Event and the effects thereof, to the extent that a Force 
Majeure Event affects the ability of EPE to accept Solar Energy from the Facility, then the hours 
during which the Force Majeure Event occurs shall be excluded from the payment calculations as 
set forth in Section 8.1 ofthis Agreement. 
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14.5 limitations on Effect of Force Majeure. In no event will any delay or failure of 
performance caused by a Force Majeure Event extend this Agreement beyond its stated Term. In 
the event that any delay or failure of performance caused by a Force Majeure Event continues for 
anuninterruptedperiod of three hundred sixty-five (365) Days from its occurrence or inception, 
the Party not claiming a Force Majeure Event may, so long as the Force Majeure Event is 
continuing beyond the three hundred sixty-five (365) Day period, terminate this Agreement upon 
no less than sixty (60) Days written notice to the affected Party and without further obligation by 
either Party, except as to the obligations incurred prior to the effective date of such termination. 
Once the right to terminate as provided in this Section 14.5 is triggered, the Party with the 
termination right must exercise such right within sixty (60) Days of the date such right is 
triggered, and the right to terminate this Agreement with respect the specific Force Majeure 
Event shall be waived after the expiration of such sixty (60) Day period. The Party not claiming 
a Force Majeure Event may, but shall not be obligated to, extend the three hundred sixty-five 
(365) Day period, for such additional time as it, at its sole discretion, deems appropriate, such 
additional time not to exceed two (2) years. 

ARTICLE 15 - REPRESENTATIONS, 
WARRANTIES AND COVENANTS 

15.1 Seller's Representations. Warranties and Covenants. Seller hereby represents and 
warrants as follows: 

(A) Seller is a Delaware limited liability company duly organized, validly existing and 
in good standing under the laws ofthe State of its creation. Seller is qualified to do business in 
each other jurisdiction where the failure to so qualify would have a material adverse effect on the 
business or financial condition of Seller, and Seller has all requisite power and authority to 
conduct its business, to own its properties, and to execute, deliver, and perform its obligations 
under this Agreement. 

(B) The execution, delivery, and performance of its obligations under this Agreement 
by Seller have been duly authorized by all necessary corporate action, and do not and will not: 

(1) require any consent or approval by any governing body of Seller, other 
than that which has been obtained and is in full force and effect (evidence of 
which shall be delivered to EPE upon its request); 

(2) violate any provision of law, rule, regulation, order, writ, judgment, 
injunction, decree, determination, or award currently in effect having applicability 
to Seller or violate any provision in any formation documents of Seller, the 
violation of which could have a material adverse effect on the ability of Seller to 
perform its obligations under this Agreement; 

(3) result in a breach or constitute a default under Seller's formation 
documents or bylaws, or under any agreement relating to the management or 
affairs of Seller or any indenture or loan or credit agreement, or any other 
agreement, lease, or instrument to which Seller is a party or by which Seller or its 
propeities or assets may be bound or affected, the breach or default o f which 
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could reasonably be expected to have a material adverse effect on the ability of 
Seller to perform its obligations under this Agreement; or 

(4) result in, or require the creation or imposition of any mortgage, deed of 
trust, pledge, lien, security interest, or other charge or encumbrance of any nature 
(other than as may be contemplated by this Agreement) upon or with respect to 
any of the assets or properties Seller now owns or hereafter acquires, the creation 
or imposition of which could reasonably be expected to have a material adverse 
effect on the ability of Seller to perform its obligations under this Agreement. 

(CD This Agreement is a valid and binding obligation of Seller, subject to the 
fulfillment (or waiver) o f the conditions precedent set forth in Section 6.1 of this Agreement. 

(D) The execution and performance ofthis Agreement will not conflict with or 
constitute a breach or default under any contract or agreement of any kind to which Seller is a 
party or any judgment, order, statute, or regulation that is applicable to Seller or the Facility. 

(E) To the knowledge of Seller, Seller has identified in Exhibit E to this Agreement 
all permits, consents, approvals, licenses and authorizations which Seller anticipates will be 
obtained by Seller in the ordinary course of business, and all permits, consents, approvals, 
licenses, authorizations, or other action required by any Governmental Authority to authorize 
Seller's execution, delivery and perfonnance of this Agreement. Seller shall obtain all such 
pennits, consents, approvalss licenses, and authorizations or other action required by any 
Governmental Authority prior to the Commercial Operation Date to the extent required for 
Commercial Operation of the Facility. However, failure of Seller to identify a necessary permit, 
consent, approval, license or authorization in Exhibit E to this Agreement does not relieve Seller 
of the obligation under this Agreement to obtain all such necessary Governmental Approvals and 
Seller shall notify EPE of any such necessary Governmental Approval not identified in Exhibit E 
promptly after Seller acquires knowledge thereof. 

(F) Seller shall comply with all applicable local, state, and federal laws, regulations, 
and ordinances, including but not limited to equal opportunity and affinnative action 
requirements and all applicable federal, state, and local environmental laws and regulations 
presently in effect or which may be enacted during the Term of this Agreement. 

(G) As soon as it is known to Seller, Seller shall disclose to EPE the nature and extent 
of any (i) Environmental Contamination on or relating to the Site (and Seller shall be solely 
responsible and liable for any corresponding clean-up and remediation costs), (ii) violation of 
any laws or regulations; or (iii) litigation, liens, or encumbrances arising out of the construction 
or operation of the Facility. 

(H) Seller shall obtain sufficient water rights or water supply agreements necessary 
for uninterrupted operation of the Facility. 

15.2 EPE's Representations. Warranties and Covenants. EPE hereby represents and 
warrants as follows: 
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(A) EPE is a corporation duly organized, validly existing and in good standing under 
the laws ofthe State of Texas and is qualified in each otherjurisdiction where the failure to so 
qualify would have a material adverse effect upon the business or financial condition of EPE. 
EPE has all requisite power and authority to conduct its business, to own its properties, and to 
execute, deliver, and perform its obligations under this Agreement. 

(B) If the Board ofDirectors ofEPE grants the EPE Board Approval, then, from and 
after the time that the Board of Directors of EPE grants the EPE Board Approval, the execution, 
delivery, and performance of its obligations under this Agreement by EPE will have been duly 
authorized by all necessary corporate action, and will not: 

(1) require any consent or approval of EPE's Board of Directors, or 
shareholders, other than that which has been obtained and is in full force and 
effect (evidence ofwhich shall be delivered to Seller upon its request); 

(2) violate any provision of law, rule, regulation, order, writ, judgment, 
injunction, decree, determination, or award currently in effect having applicability 
to EPE or violate any provision in any corporate documents of EPE, the violation 
of which could have a material adverse effect on the ability of EPE to perform its 
obligations under this Agreement; 

(3) result in a breach or constitute a default under EPE's corporate charter or 
bylaws, or under any agreement relating to the management or affairs o f EPE, or 
any indenture or loan or credit agreement, or any other agreement, lease, or 
instrument to which EPE is a party or by which EPE or its properties or assets 
may be bound or affected, the breach or default of which could reasonably be 
expected to have a material adverse effect on the ability of EPE to perform its 
obligations under this Agreement; or 

(4) result in, or require the creation or imposition of, any mortgage, deed of 
trust, pledge, lien, security interest, or other charge or encumbrance of any nature 
(other than as may be contemplated by this Agreement) upon or with respect to 
any o f the assets or properties of EPE now owned or hereafter acquired, the 
creation or imposition of which could reasonably be expected to have a material 
adverse effect on the ability o f EPE to perform its obligations under this 
Agreement. 

(C) This Agreement is a valid and binding obligation of EPE, subject to the 
fulfillment (or waiver) of the conditions precedent set forth in Section 6.1 of this Agreement. 

(D) The execution and performance of this Agreement will not conflict with or 
constitute a breach or default under any contract or agreement o f any kind to which EPE is a 
party or any judgment, order, statute, or regulation that is applicable to EPE. 

(IE) To the knowledge of EPE, and except for the NMPRC approval(s) identified in 
Section 6.1 of this Agreement, all approvals, authorizations, consents, or other action required by 
any Governmental Authority to authorize EPE's execution, delivery and performance of this 
Agreement, have been duly obtained and are in full force and effect. 
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ARTICLE 16 - INSURANCE 

16.1 Evidence of Insurance. Seller shall, on orbefore June 1 of each Commercial 
Operation Year and pursuant to the requirements of Section 4.9(C) of this Agreement, provide 
EPE with copies of certificates of insurance evidencing that insurance coverages for the Facility 
are in compliance with the specifications for insurance coverage set forth in Exhibit D to this 
Agreement. Such certificates shall (a) provide that EPE shall receive thirty (30) Days prior 
written notice of non-renewal, cancellation of, or significant modification to any of the 
corresponding policies (except that such notice shall be ten (10) Days for non-payment of 
premiums) and (b) provide a waiver of any rights of subrogation against EPE, its Affiliates and 
their officers, directors, agents, subcontractors, and employees. All policies shall be written with 
insurers that EPE, in its reasonable discretion, deems acceptable (such acceptance will not be 
unreasonably withheld). All policies shall be written on an occurrence basis, except as provided 
in Section 16.2 below. All policies shall contain an endorsement that Seller's policy shall be 
primary in all instances regardless of like coverage, if any, carried by EPE. Seller's liability 
under this Agreement is not limited to the amount of insurance coverage required herein. 

16.2 Term and Modification ofInsurance. 

(A) All insurance required under this Agreement shall cover occurrences during the 
Term and claims for events occurring during the term of this Agreement for a period oftwo (2) 
years after the Term. In the event that any insurance as required herein is commercially 
available only on a "claims-made" basis, such insurance shall provide for a retroactive date not 
later than the date ofthis Agreement, and such insurance shall be maintained by Seller, with a 
retroactive date not later than the retroactive date required above, for a minimum offive (5) 
years after the Term. Any insurer shall carry at least abest rating ofA-V or better and must 
include EPE as an additional insured. A waiver of subrogation will also be required. 

(B) EPE shall have the right, at times deemed appropriate to EPE during the Term, to 
request Seller to modify the insurance minimum limits specified in Exhibit D to this Agreement 
in order to maintain reasonable coverage amounts. Seller shall comply with such request if 
commercially reasonable. 

(CD If any insurance required to be maintained by Seller under this Agreement ceases 
to be reasonably available and commercially feasible in the coinmercial insurance market, Seller 
shall provide written notice to EPE, accompanied by a certificate from an independent insurance 
advisor of recognized national standing, certifying that such insurance is not reasonably available 
and commercially feasible in the commercial insurance market for electric generating plants of 
similar type, geographic location and design. Upon receipt of such notice, Seller shall use 
commercially reasonable efforts to obtain other insurance that would provide comparable 
protection against the risk to be insured, and EPE shall not unreasonably withhold its consent to 
modify or waive such requirement. 

16.3 Endorsements to Fire and All-Perils and Machinerv Breakdown Policies. Seller 
shall insure the Facility against all risks of physical loss or damage, including boiler and 
machinery breakdown and shall also maintain business interruption/extra expense endorsements 
as set forth in Exhibit D, and such coverage shall be reasonable and customary in the power 
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generation industry for projects of the size and scope of the Facility and, further, shall cause its 
insurers and brokers to provide standard thirty (30) Day non-cancellation provisions in such 
policies naming EPE as additional named insured. 

16.4 Insurance Reports. Seller shall provide EPE with copies of any technical 
underwriters' reports or other technical reports received by it from any insurer; provided, 
however, that EPE shall not disclose such reports to any other Person except as necessary in 
connection with administration and enforcement of this Agreement or as may be required by any 
Governmental Authority or other relevant authority having jurisdiction over EPE, and shall use 
and internally distribute such reports only as necessary in connection with the administration and 
enforcement of this Agreement. 

ARTICLE 17 - INDEMNITY 

17.1 Indemnification. EACH PARTY (THE"INDEMNIFYING PARTY") AGREES 
TO INDEMNIFY, DEFEND AND HOLD HARMLESS THE OTHER PARTY (THE 
"INDEMNIFIED PARTY'°) FROM AND AGAINST ALL THIRD PARTY CLAIMS, 
DEMANDS, LOSSES, LIABILITIES, PENALTIES, AND EXPENSES (INCLUDING 
REASONABLE ATTORNEYS' FEES) TO THE EXTENT ARISING OUT OF, RESULTING 
FROM, OR CAUSED BY:. (A) CONSTRUCTION EVENTS OF DEFAULT, OPERATIONAL 
EVENTS OF DEFAULT, OR EPE EVENTS OF DEFAULT, AS APPLICABLE, (B) 
VIOLATION OF ANY APPLICABLE ENVIRONMENTAL LAWS, OR (CD THE 
NEGLIGENT OR TORTIOUS ACTS, ERRORS, OR OMISSIONS OF THE INDEMNIFYING 
PARTY, ITS AFFILIATES, ITS DIRECTORS, OFFICERS, EMPLOYEES, OR AGENTS IN 
PERFORMING ITS OBLIGATIONS UNDER THIS AGREEMENT OR ITS FAILURE TO 
ABIDE BY THE PROVISIONS OF THIS AGREEMENT. NOTHING IN THIS ARTICLE 17 
SHALL ENLARGE OR RELIEVE SELLER OR EPE OF ANY LIABILITY TO THE OTHER 
FOR ANY BREACH OF THIS AGREEMENT. NEITHER PARTY SHALL BE 
INDEMNIFIED FOR ITS DAMAGES ]RESULTING FROM ITS SOLE NEGLIGENCE, 
INTENTIONAL ACTS OR WILLFUL MISCONDUCT. THESE INDEMNITY PROVISIONS 
SHALL NOT BE CONSTRUED TO RELIEVE ANY INSURER OF ITS OBLIGATION TO 
PAY CLAIMS CONSISTENT WITH THE PROVISIONS OF A VALID INSURANCE 
POLICY. 

17.2 Indemnification for Fines and Penalties. Except as otherwise provided in Sections 
10.3(B) and 19.3 of this Agreement, any fines or other penalties incurred by a Party (other than 
finds or penalties due to the negligence or intentional acts or omissions of the other Party) for 
non-compliance with any municipal, state or federal laws shall be the sole responsibility ofthe 
non-complying Party. 

17.3 Notice ofClaim. Loss or Proceeding. Each Party shall promptly notify the other 
Party in writing of any claim, loss, suit, or administrative or legal proceeding in respect of which 
such notifying Party is or may be entitled to indemnification pursuant to Section 17.1 (an 
"Indemnification Event"). Such notice shall be given as soon as reasonably practicable after the 
relevant Party becomes aware of the Indemnification Event and that such Indenmification Event 
may give rise to an indemnification, but in any event no later than seven (7) Days after the Party 
seeking indemnification has notice or becomes aware of the Indemnification Event. The delay or 
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failure ofsuch Indemnified Party to provide the notice required pursuant to this Section 17.3 to 
the other Party shall not release the other Party from any indemnification obligation which it may 
have to such Indemnified Party except (i) to the extent that such failure or delay materially and 
adversely affects the Indemnifying Party's ability to defend such Indemnification Event or 
increased the amount of the loss, and (ii) that the Indemnifying Party shall not be liable for any 
costs or expenses ofthe Indemnified Party in the defense ofthe Indemnification Event during 
such period offhilure or delay. 

17.4 Defense of Claims. 

(A) Claim, Loss or Proceeding. Promptly after receipt by a Party ofnotice of an 
Indemnification Event, the Indemnifying Party shall have the option to assume the defense of the 
Indemnification Event, with counsel designated by such Indemnifying Party,provided however, 
the Indemnified Party shall have the right to select and be represented by separate counsel if (i) 
the Indemnified Party shall have reasonably concluded and specifically notified the 
Indemnifying Party that there may be specific defenses available to it which are different from or 
additional to those available to the Indemnifying Party, or that such Indemnificaion Event 
involves or could have a material adverse effect upon the Indemnified Party beyond the scope of 
this Agreement, unless a liability insurer is willing to cover such effects; or (ii) the Indemnified 
Party shall have reasonably concluded and specifically notified the Indemnifying Party that there 
may be a conflict of interest between the Indemnifying Party and the Indemnified Party in the 
conduct of the defense of such Indemnification Event. Ifthe Indemnified Party has the right to 
select and be represented by separate counsel as provided herein, then counsel for the 
Indemnified Party shall have the right to direct the defense of the Indemnification Event on 
behalf ofthe Indemnified Party and, to the extent possible, shall coordinate with counsel 
representing the Indemnifying Party. 

(B) Unless and until the Indemnifying Party assumes control ofthe defense of an 
Indemnification Event in accordance with Section 17.2 above, the Indemnified Party shall have 
the right, but not the obligation, to contest, defend and litigate, with counsel of its own selection, 
any such Indemnification Event, and the reasonable costs and expenses thereof shall be subject 
to the indemnification obligations ofthe Indemnifying Party hereunder. 

(CD Neither the Indemnifying Party nor the Indemnified Party shall be entitled to 
settle or compromise any Indemnification Event without the prior consent of the other; provided, 
however, that after agreeing in writing to indemnify the Indemnified Party, the Indemnifying 
Party may settle or compromise any claim without the approval of such Indemnified Party. 
Except where such consent is unreasonably withheld, if the Indemnified Party settles or 
compromises an Indemnification Event without the prior consent ofthe Indemnifying Party, the 
Indemnifying Party shall be excused from any indemnification obligation in respect of such 
settlement or compromise. 

17.5 Subrogation. Upon payment of any indemnification pursuant to Section 17.1 
above, the Indemnifying Party, without any further action, shall be subrogated to any and all 
claims that the Indemnified Party may have relating thereto, and the Indemnified Party shall, at 
the request and expense ofthe Indemnifying Party, cooperate with the Indemnifying Party and 
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give at the request and expense ofthe Indemnifying Party such further assurances as are 
necessary or advisable to enable the Indemnifying Party vigorously to pursue such claims. 

ARTICLE 18 - ASSIGNMENT AND OTHER 
TRANSFER RESTRICTIONS 

18.1 No Assignment Without Consent. Except as permitted in this Article 18 ofthis 
Agreement, neither Party shall assign this Agreement or any portion thereof, without the prior 
written consent ofthe other Party, which consent shall not be unreasonably withheld or delayed, 
provided that: (i) at least thirty (30) Days' prior notice of any such assignment is be given to the 
other Party; (ii) any assignee expressly assumes the assignor's obligations under this Agreement, 
unless otherwise agreed to by the other Party, and no assignment, whether or not consented to, 
shall relieve the assignor of its obligations under this Agreement in the event the assignee fails to 
perform, unless the other Party agrees in writing in advance to waive the assignor's continuing 
obligations pursuant to this Agreement; (iii) no such assignment impairs any security given by 
Seller under this Agreement; and (iv) before the Agreement is assigned by Seller, the assignee 
first obtains such approvals as may be required by all applicable Governmental Authorities. 

(A) Consent to assignment shall not be required to assign this Agreement to an 
AffUiate of EPE or S eller, if any. 

(B) EPE's consent shall not be required for Seller to assign this Agreement for 
collateral purposes to the Facility Lender. Seller shall notify EPE, pursuant to Section 19.4 of 
this Agreement, of any such assignment to the Facility Lender no later than thirty (30) Days after 
the assignment. 

18.2 Restriction on Transfers. Except as otherwise permitted by this Agreement, Seller 
may not sell the Facility, and Seller's parent company (the "Parent") may not transfer all or any 
portion of its ownership interest in Seller (the "Interests"). In the event that the Parent should 
pledge or otherwise encumber any of its Interests as security for the payment of indebtedness 
under the Financing Documents, any such pledge or hypothecation shall be made pursuant to a 
pledge or hypothecation agreement that requires the pledgee or secured party to be bound by all 
of the terms and conditions ofthis Article 18. 

18.3 Permitted Transfers. Subject to the conditions and restrictions set forth in Section 
18.5 hereof and written notice to EPE within thirty (30) Days of a transfer, (A) Parent may at any 
time transfer all or any portion of its Interests to (i) any Affiliate of Parent, or (ii) any Purchaser 
and (B) Seller may at any time transfer all or any portion of its ownership interest in the Facility 
to 0) any Affiliate of Seller, or (ii) any Purchaser (any such Transfer being referred to in this 
Agreement as a"Permitted Transfer"). 

18.4 Collateral Assignment. EPE's consent shall not be required for Seller to assign 
this Agreement for collateral purposes to a lender under the Financing Documents. Seller shall 
notify EPE ofany such assignment no later than thirty (30) Days after the assignment. 

18.5 Change of Control. Any direct or indirect voluntary change of control of Seller, 
shall require the prior written consent of EPE, which shall not be unreasonably withheld. No 
consent of EPE shall be required, however, to any change of control resulting from (i) 
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transactions among Affiliates of Seller, or (ii) any exercise by the Facility Lender of its rights 
and remedies under the Financing Documents. 

18.6 Transfer without Consent is Null and Void. Any change of control or sale, 
transfer, or assignment of any interest in the Facility or in this Agreement, including, without 
limitation, any sale and lease-back of the Facility under Section 3.1 (A) of this Agreement, made 
without fulfilling the requirements of this Agreement shall be null and void and shall constitute 
an Event ofDefault pursuant to Article 12. 

18.7 Prohibited Transfers. Any purported transfer of Interests or transfer of the 
Facility that is not a Permitted Transfer shall be null and void and of no force or effect 
whatsoever. 

18.8 Reimbursement for EPE's Costs from Transfers or Assimments. Seller agrees 
that, in the event Seller assigns or transfers an interest in the Facility or the Agreement, as such 
transactions are described in Article 18, Seller shall be responsible for costs incurred by EPE, 
including reimbursement of costs, expenses and reasonable attorneys' fees incun'ed to effectuate 
the consent to such proposed transaction. 

ARTICLE 19 - MISCELLANEOUS 

19.1 Waiver. Unless specifically provided otherwise in this Agreement, the failure of 
either Party to enforce or insist upon compliance with or strict performance of any of the terms 
or conditions of this Agreement, or to take advantage of any of its rights under this Agreement, 
shall not constitute a waiver or relinquishment of any such terms, conditions, or rights, but the 
same shall be and remain at all times in full force and effect. 

19.2 Taxes. 

(A) Seller shall be solely responsible for: 

(1) any and all present or future taxes and other impositions of Governmental 
Authorities relating to the construction, ownership or leasing, operation or 
maintenance of the Facility, the Site, or any components or appurtenances thereof, 
including, without limitation, taxes and impositions that vary based upon the 
amount of power produced, the amount or nature of fuel consumed, and the nature 
ofwastes produced by the Facility; 

(2) any and all present or future taxes and other impositions ofGovemmental 
Authorities on or with respect to the energy generated by the Facility or the 
transaction under this Agreement arising up to the Point o f Delivery, including ad 
valorem taxes; and 

(3) all ad valorem taxes relating to the Facility except for ad valorem taxes on 
or with respect to the energy generated by the Facility or the transaction under this 
Agreement arising at or beyond the Point o f Delivery. 
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(B) Seller shall not be responsible for payment of gross receipts taxes on energy sales 
to EPE. 

(C) EPE shall be solely responsible for any and all present or future taxes and other 
impositions of Governmental Authorities on or with respect to the energy generated by the 
Facility or the transaction under this Agreement arising at or beyond the Point of Delivery, 
including ad valorem taxes. 

(D) In the event EPE is required by law or regulation to remit or pay such taxes or 
other impositions of Governmental Authorities that are Seller's responsibility pursuant to Section 
19.2(A) of this Agreement, Seller shall promptly reimburse EPE for such amounts. If Seller is 
required by law or regulation to remit or pay such taxes or other impositions of Governmental 
Authorities that are EPE's responsibility pursuant to Section 19.2(C) of this Agreement, EPE 
shall promptly reimburse Seller for such amounts. Either Party may offset such amounts against 
any undisputed amounts owed to it by the other Party, as provided in Section 9.3(A) of this 
Agreement. 

(E) The Parties shall cooperate to minimize tax exposure; however, neither Party shall 
be obligated to incur any financial burden to reduce taxes for which the other Party is responsible 
under this Agreement. 

19.3 Monetary Penalties. If fees, fines, penalties, or costs are claimed or assessed 
against EPE or Seller by any Governmental,Authority that are in whole or in part contributed to 
or due to noncompliance by the other Party with this Agreement, any requirements of law, any 
permit or contractual obligation, the other Party shall promptly reimburse EPE or Seller for 
related monetary penalties to the extent of such contribution or attribution. 

. 19.4 .Notices in Writing. Notices required by this Agreement shall be addressed to the 
Party's representative named in Exhibit C to this Agreement at the addresses noted in Exhibit C. 
Any notice, request, consent, or other communication required or authorized under this 
Agreement to be given by one Party to the other Party shall be in writing. It shall either be hand 
delivered or mailed, postage paid, to the representative o f the other Party. If mailed, the notice, 
request, consent or other communication shall be simultaneously sent by facsimile or other 
electronic means. Any such notice, request, consent, or other communication shall be deemed to 
have been received by the Close of the Business Day on which it was hand delivered or 
transmitted electronically (unless hand delivered or transmitted after such close, in which case it 
shall be deemed received at the close of the next Business Day). Real-time or routine 
communications concerning Facility operations shall be exempt from this Section 19.4. 

19.5 Exhibit Chanees. Either Party may change its representative or the information 
for its notice addresses in Exhibit C at any time without the approval of the other Party. Exhibit 
A, Exhibit B, Exhibit E, Exhibit F, and Exhibit G may be changed at any time with the mutual 
consent of both Parties. Exhibit D may be changed in accordance with Section 16.2 (B) of this 
Agreement. A Party making a change that does not require the consent of the other Party shall 
provide thirty (30) Days notice of the change to the other Party. 
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19.6 Other Changes. 

(A) The tenns and conditions and the rates for service specified in this Agreement 
shall remain in effect for the term of the transaction described herein. Absent the Parties' written 
agreement, this Agreement shall not be subject to change by application of either Party pursuant 
to Section 205 or 206 of the Federal Power Act. 

(B) Absent the written agreement of all entities to a proposed change, the standard of 
review for changes to this Agreement whether proposed by a Party, a non-party, or the FERC 
acting sua sponte shall be the "public interest" standard of review set forth in United Gas P(pe 
Line v. Mobile Gas Service Corp.,350U.S. 332 (1956) and Federal Power Commission v. Sierra 
Pact#c Power Co., 350 U.S. 348 (1956) (known as the "Mobile-Sierra doctrine"). 

19.7 Disclaimer of Third Partv Beneficiary Rights. In executing this Agreement, EPE 
does not, nor should it be construed to, extend its credit or financial support for the benefit of any 
third parties lending money to or having other transactions with Seller. Nothing in this 
Agreement shall be construed to create any duty to, or standard of care with reference to, or any 
liability to, any person not a Party to this Agreement. 

19.8 Relationship ofthe Parties. 

(A) This Agreement shall not be interpreted to create an association, joint venture, or 
partnership between the Parties or to impose any partnership obligation or liability upon either 
Party. Neither Party shall have any right, power, or authority to enter into any agreement or 
undertaking for, or act on behalf of, or to act as an agent or representative of, the other Party. 

(B) Seller shall be solely liable for the payment of all wages, taxes, and other costs 
related to the employment ofpersons to perform such services, including all federal, state, and 
local income, social security, payroll, and employment taxes and statutorily mandated workers' 
compensation coverage. None ofthe persons employed by Seller shall be considered employees 
of EPE for any purpose; nor shall Seller represent to any person that he or she is or shall become 
an EPE employee. 

19.9 Equal Employment Opportunity Compliance Certification. Seller acknowledges 
that, as a government contractor, EPE is subject to various federal laws, executive orders, and 
regulations regarding equal employment opportunity and affirmative action. All applicable equal 
employment opportunity and affirmative action clauses shall be deemed to be incorporated 
herein as required by federal laws, executive orders, and regulations, including, but riot limited 
to, 41 C.F.R. §60 1.4(a)(1-7) but shall not thereby apply to Seller. 

19.10 Survival of Obligations. Cancellation, expiration, or earlier tennination ofthis 
Agreement shall not relieve the Parties ofobligations that by their nature should survive such 
cancellation, expiration, or termination, prior to the term of the applicable statute of limitations, 
including without limitation warranties, remedies, or indemnities, which shall survive for the 
period ofthe applicable statute(s) of limitation. Applicable provisions ofthis Agreement shall 
continue in effect after termination, including early termination, to the extent necessary to 
enforce or complete the duties, obligations or responsibilities ofthe Parties arising prior to 
termination and, as applicable, to provide for final billings and adjustments related to the period 
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prior to tennination, payment of any money due and owing to either Party pursuant to this 
Agreement, payment ofprincipal and interest associated with the Security Fund, and the 
indemnifications specified in this Agreement. 

19.11 Severability. In the event any ofthe terms, covenants, or conditions ofthis 
Agreement, its Exhibits, or the application of any such terms, covenants,or conditions, shall be 
held invalid, illegal, or unenforceable by any court or administrative body having jurisdiction, all 
other terms, covenants, and conditions of the Agreement and their application not adversely 
affected thereby shall remain in force and effect; provided, however, that EPE and Seller shall 
negotiate in good faith to attempt to implement an equitable adjustment in the provisions ofthis 
Agreement with a view toward effecting the purposes of this Agreement by replacing the 
provision that is held invalid, illegal, or unenforceable with a valid provision the economic effect 
ofwhich comes as close as possible to that of the provision that has been found to be invalid, 
illegal or unenforceable. 

19.12 Complete Agreement: Amendments. The terms and provisions contained in this 
Agreement and its Exhibits constitute the entire agreement between EPE and Seller with respect 
to the Facility and shall supersede all previous communications, representations, or agreements, 
either verbal or written, between EPE and Seller with respect to the sale of Solar Energy from the 
Facility except the Standstill Agreement. This Agreement may be amended, changed, modified, 
or altered, provided that such amendment, change, modification, or alteration shall be in writing 
and signed by both Parties hereto, and provided further, that the Exhibits attached hereto may be 
changed according to the provisions of Section 19.5 ofthis Agreement. 

19.13 Binding Effect. This Agreement, as it may be amended from time to time 
pursuant to this Article, shall be binding upon and inure to the benefit ofthe Parties hereto and 
their respective successors in interest, legal representatives, and permitted assigns. 

19.14 Headings. Captions and headings used in this Agreement are for ease of reference 
only and do not constitute a part ofthis Agreement. 

19.15 Counterparts. This Agreement may be executed in any number of counterparts, 
and each executed counterpart shall have the same force and effect as an original instrument. 

19.16 Governing Law. The interpretation and performance of this Agreement and each 
of its provisions shall be governed and construed in accordance with the laws ofthe State ofNew 
Mexico. The Parties hereby submit to the exclusive jurisdiction of the courts of the State of New 
Mexico, and venue is hereby stipulated as New Mexico, 

19.17 Confidentiality. 

(A) For purposes ofthis Section 19.17, "Disclosing Party" refers to the Party 
disclosing information to the other Party, and the term "Receiving Party" refers to the Party 
receiving information from the other Party. 

(B) Other than in connection with this Agreement, the Receiving Party shall not use 
the Confidential Information (as defined in clause (D) below) and shall keep the Confidential 
Information confidential. The Confidential Information may be disclosed to the Receiving 
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Party's or its affiliates' directors, offcers, employees, financial advisors, legal counsel and 
accountants (collectively, "Representatives"), but only if such Representatives need to know the 
Confidential Information in connection with this Agreement. The Parties agree that (i) such 
Representatives will be informed by the Receiving Party of the confidential nature ofthe 
Confidential Information and the requirement and the limitations o f its use, (ii) such 
Representatives will be required to agree to and be bound by the terms ofthis Section 19.17 as a 
condition of receiving the Confidential Information, and (iii) in any event, the Receiving Party 
will be responsible for any disclosure of Confidential Information, or any other breach of 
confidentiality provisions of this Agreement, by any of its Representatives. The Receiving Party 
shall not disclose the Confidential Information to any person other than as permitted hereby,and 
shall safeguard the Confidential Information from unauthorized disclosure using the same degree 
of care as it takes to preserve its own confidential information (but in any event no less than a 
reasonable degree ofcare). To the extent the Disclosing Party is required to submit Confidential 
Information to a Governmental Authority, the Disclosing Party shall use all available means to 
ensure that such Confidential Information is not made public. 

(C) If the Receiving Party or its Representatives are requested or required (by oral 
question, interrogatories, requests for information or documents, subpoena, civil investigative 
demand or similar process, or by applicable law) to disclose any Confidential Infonnation, the 
Receiving Party shall promptly notify the Disclosing Party of such request or requirement, if that 
notification can be made without violating tile terms of such compelled disclosure, so that the 
Disclosing Party may seek an appropriate protective order or waive compliance with this Section 
19.17 with respect to such disclosure. If, in the absence of a protective order or the receipt of a 
waiver under this Agreement, the Receiving Party or its Representatives are, in the opinion of 
their legal counsel, compelled to disclose the Confidential Information, the Receiving Party and 
its Representatives may disclose only such ofthe Confidential Information to the party 
compelling disclosure as is required by law and, in connection with such compelled disclosure, 
the Receiving Party and its Representatives shall use their reasonable efforts to obtain from the 
party to whom disclosure is made written assurance that confidential treatment will be accorded 
to such portion ofthe Confidential Information as is disclosed. 

(D) As used in this Section 19.17, "Confidential Information" means all information 
that is furnished in connection with this Agreement to the Receiving Party or its Representatives 
by the Disclosing Party, or to which the Receiving Party or its Representatives have access by 
virtue of this Agreement (in each case, whether such information is furnished or made accessible 
in writing, orally, visually or by any other (including electronic) means), or which concerns this 
Agreement, the Disclosing Party or the Disclosing Party' s stockholders, members, affiliates or 
subsidiaries, and which is designated by the Disclosing Party at the time of its disclosure, or 
promptly thereafter, as "confidential" (whether by stamping any such written material or by 
memorializing in writing the confidential nature of any such oral or visual information). Any 
such information furnished to the Receiving Party or its Representatives by a director, officer, 
employee, affiliate, stockholder, consultant, agent or representative ofthe Disclosing Party will 
be deemed furnished by the Disclosing Party for the purpose o f this Agreement. 
Notwithstanding the foregoing, the following will not constitute Confidential Information for 
purposes o f this Agreement: 
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(1) information that is or becomes generally available to the public other than 
as a result of a disclosure or other act by the Receiving Party or its 
Representatives; 

(2) information that can be shown by the Receiving Party to have been 
already known to the Receiving Party on a non-confidential basis prior to being 
furnished to the Receiving Party by the Disclosing Party; 

(3) information that becomes available to the Receiving Party on a non-
confidential basis from a source other than the Disclosing Party or a 
representative of the Disclosing Party if such source was not subject to any 
prohibition against transmitting the information to the Receiving Party; and 

(4) information developed by the Parties during the negotiation of this 
Agreement that relates solely to this Agreement (as opposed to confidential 
business or operating information of either Party, including pricing), which 
information shall be deemed proprietary to both Parties, each of whom shall be 
free to use such information, as they would any information already known to the 
Parties prior to the negotiation ofthis Agreement. 

(E) The Confidential Information will remain the property ofthe Disclosing Party. 
Any Confidential Information that is reduced to writing, except for that portion ofthe 
Confidential Infonnation that may be found in analyses, compilations, studies or other 
documents prepared by or for the Receiving Party in connection with this Agreement, will be 
returned to the Disclosing Party immediately upon its request after expiration or tennination of 
this Agreement, unless such Confidential Information has been destroyed by the Receiving Party, 
and no copies will be retained by the Receiving Party or its Representatives, unless the Parties 
agree otherwise. That portion of the Confidential Information that may be found in analyses, 
compilations, studies or other documents prepared by or for the Receiving Party, oral or visual 
Confidential Information, and written Confidential Infonnation not so required to be returned 
will be held by the Receiving Party and kept subject to the terms ofthis Agreement, or 
destroyed. 

(F) It is understood and agreed that neither this Agreement nor disclosure of any 
Confidential Information by the Disclosing Party to the Receiving Party shall be construed as 
granting to the Receiving Party or any ofits Representatives any license or rights in respect of 
any part of the Confidential Information disclosed to it, including any trade secrets included in 
any such Confidential Information. 

19.18 Compliance with Applicable Law. This Agreement and the obligations ofthe 
Parties under this Agreement are subject to all present and future laws with respect to the subject 
matter hereof, either state or federal, and to all valid present and future orders, rules, and 
regulations of duly constituted Governmental Authorities having jurisdiction. The Parties agree 
to comply with any and all such applicable federal, state, and local laws, orders, and regulations 
in connection with the performance of their respective obligations under this Agreement. 
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19.19 Press Releases and Media Contact. Upon the request of either Party, the Parties 
shall develop a mutually agreed joint press release to be issued describing the location, size, type 
and timing of the Facility, the long-term nature of this Agreement, and other relevant factual 
information about the relationship. In the event during the Term, either Party is contacted by the 
media concerning this Agreement, the contacted Party shall inform the other Party o f the 
existence of the inquiry, and the Parties shall jointly agree upon the substance of any information 
to be provided to the media. 

19.20 Due Authority. Each Party represents and warrants that (a) it has full and 
complete authority to enter into and perform this Agreement, subject, in the case of EPE, to the 
condition precedent in Section 6.1(A), and (b) each person who executes this Agreement on 
behalf of such Party has full and complete authority to do so and that such Party will bb bound 
thereby, subject, in the case of EPE, to the condition precedent in Section 6.1(A). 
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IN WITNESS WHEREOF, the Parties have executed this Agreement. 

Seller: 

New Mexico SunTower, LLC 

By: 

EPE: 

El Paso Electric Company 

By: 

By: 

DATED AS OF: June 4,2010 

NYI-4281591v12 S-1 
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EXH[BIT A 

CONSTRUCTION MILESTONES 

Seller shall specify the following Construction Milestones. If not applicable, enter "NA," 

1. Financial Commitment Milestones: (A) The date that Seller delivers a letter to EPE 
confirming that Seller has committed capital sources sufficient to permit Seller to 
perform timely its obligations under this Agreement. To be delivered no later than five 
(5) Business Days after the Execution Date. (B) Without limiting the right of EPE to 
request, or obligation of Seller to provide, such evidence pursuant to the second sentence 
of Section 4.9, the date that Seller first provides to EPE reasonable evidence that Seller 
has or will. have the capability to finance construction ofthe Facility. To be delivered no 
later than five (5) Business Days after the Agreement Approval Date. 

2. Project Construction Commencement Milestone: the date on which grading and 
excavation for the Facility begins and substantial construction, including the installation 
ofphotovoltaic arrays and inverters, at the Site thereafter continues. 9/1/2011 

3. Interconnection Milestone: the date that the Interconnection Facilities are to be 
completed. 10/1/2011 

4. Commercial Operation Milestone: the Commercial Operation Date. 12/31/2011 
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EXHIBIT B 

FACILrrY DESCRIPTION AND SITE MAPS 

Bid Specific 

1. Generating Facility Description. 

The Facility consists of an approximately 20 MWAC photovoltaic (PV) solar generating plant 
located on approximately 260 acres. The plant consists of 16 standard PV arrays that are each 
rated at l.53 MW DC, 1.26 MWAC. Each array contains a Power Conversion Station 
consisting of two 630 kW inverters, to convert DC power from the array into AC power, coupled 
with a 1.3 MVA pad-mount transformer that steps the voltage up to 24 kV. The high voltage 
side of each transformer is connected in parallel in a daisy chain configuration to a 24 kV 
underground distribution system which connects to the 24 kV collection switchgear. From the 
24 kV switchgear, the power flows to the Point of Delivery. 

2. Site Description. 

The attached map shows the prospective Site for the Facility. 

The Facility in Santa Teresa will be located on private land as indicated by the green shaded area 
onthe left side of the map on the nextpage. The Facility will interconnect to EPE's 24 kV 
distribution system. 
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EXHIBIT C 

NOTICE ADDRESSES 

EPE 
Notices: 
El Paso Electric Company 
Attn: Ricardo Acosta, 
Director of Resource Planning 
PO Box 982 
El Paso, TX 79901 
Phone: 915-543-2040 
Facsimile: 915-521-4799 

Seller 
Notices: 
Attn: Tim Hemig, Vice President 
Street: 1817 Aston Avenue 
City: Carlsbad, CA 92008 
Phone: 760-710-2144 
Facsimile: 760-918-0310 
Email: tim.hemig@nrgenergy.com 

Reference Numbers: 
Duns: 007928955 
Federal Tax ID Number: 74-0607870 

Reference Numbers: 
Duns: To be provided by Seller 
Federal Tax ID Number: 26-3543476 

Contract Administration: 
Attn: David Hawkins, Director -Energy 
Trading and Fuels 
Phone: (915) 543 -4067 
Fax: (915) 521-4751 
E-mail: dhawkil@epelectric.com 

Contract Administration: 
Attn: To be provided by Seller 

Phone: 
Phone and Fax: To be provided by Seller 

Maintenance Forecasting/Scheduling: 
Attn: David Hawkins, Director - Energy 
Trading and Fuels 
Plione: (915) 521-4751 
E-mail: dhawkil@epelectric.com 

Maintenance Forecasting/Scheduling: 
Attn: Control Room 

Phone and Fax: To be provided by Seller 

Day Ahead Forecasting/Scheduling Day Ahead, Hour Ahead, and Real Time 
Forecasting/Scheduling: 

Attn: Prescheduler 
Phone: (915) 543-2044 

, Hour Ahead, and Real Time 
Forecasting/Scheduling: 

Attn: Real-Time Desk 
Phone: (915) 543-4306 
Phone: To be provided by Seller 

Payments, Security: 
Attn: Ana Boisselier, Supervisor, Energy 
Accounting 
Phone: (915) 543-2055 

Phone: To be provided by Seller 

Payments, Security: 
Attn: Keith Richards, Controller 

Phone: 760-710-2146 
Facsimile: 760-918-0310 

Exhibit C 
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With additional Notices of an Event of 
Default or Potential Event of Default to: 
Attn: Mary Kipp, Vice President, Legal and 
Chief Compliance Officer 
Phone: (915) 543 -5776 
Facsimile: (915) 521-4728 
Email: mkippl @epelectric.com 
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Email: keith.richards@nrgenergy.com 
With additional Notices of an Event of 
Default or Potential Event of Default to: 
Attn: Michael Bramnick, Senior Counsel 

Phone: 609-524-4598 
Facsimile: 609-524-4589 
Email: Michael.bramnick@nrgenergy.com 
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EXHIBIT D 

INSURANCE COVERAGE 

Type ofInsurance Minimum Limits of Coverage 

1. Commercial General Liability 
(CGL) 

$2,000,000 per occunence and $5,000,000 combined 
single limit each and commercial umbrella occurrence 
and the aggregate, where applicable. If CGL insurance 
contains a general aggregate limit, it shall apply 
separately to the Facility. 

CGL insurance shall be written on ISO occurrence form CG 00 01 01 96 (or a substitute form 
providing equivalent coverage) and shall cover liability arising from premises, operations, 
independent contractors, products/completed operations, contracts, property damage, personal 
injury and advertising injury, and liability assumed under an insured contract (including the tort 
liability of another assumed in a business contract), all with limits as specified above. CGL 
insurance shall include ISO endorsement CG 24 17 (or an equivalent endorsement) which 
modifies the definition of "Insured contracf' to eliminate the exclusion of easement or license 
agreements in connection with construction or demolition operations on or within 50 feet of a 
railroad. There shall be no endorsement or modification of the CGL insurance limiting the scope 
of coverage for liability arising from explosion, collapse, or underground property damage. 

EPE shall be included as an insured under the CGL policy, uking ISO additional insured 
endorsement CG 20 10 (or a substitute providing equivalent coverage), and under the 
commercial umbrella insurance. The commercial umbrella insurance shall provide coverage 
over the top ofthe CGL insurance, the Business Automobile Liability insurance, and the 
Employers Liability insurance. 

The CGL and commercial umbrella insurance to be obtained by or on behalf of Seller shall be 
endorsed as follows: 

Such insurance as afforded by this policy for the benefit of EPE shall be primary as respects any 
claims, losses, damages, expenses, or liabilities arising out of that certain Solar Energy Purchase 
Power Agreement dated October 17,2008 and insured hereunder, and any insurance carried by 
EPE shall be excess of and noncontributing with insurance afforded by this policy. 

2. Business Automobile Liability $1,000,000 combined single limit (each accident), 
including all Owned, Non Owned, Hired and Leased 
Autos 

Business Automobile Liability insurance shall be written on ISO form CA 00 01, CA 00 05, CA 
00 12, CA 00 20, or a substitute fonn providing equivalent liability coverage. Ifnecessary, the 
policy shall be endorsed to provide contractual liability coverage equivalent to that provided in 
the 1990 and later editions of CA 00 01. 
Exhibit D 
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3. Workers Compensation $1,000,000 minimum and Statutory Requirements. 
Seller may comply with these requirements through the 
use of a qualified self-insurance plan. 

4. Employers Liability $1,000,000 each accident for bodily injury by accident, 
or 

5. Excess Liability Coverage 

6. Business Interruption/Extra 
Expense Endorsements 

$ 1,000,000 each employee for bodily injury by disease. 

$6,500,000 general aggregate 

$5,000,000 general aggregate 
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EXHIBIT E 

SELLER'S REQUIRED GOVERNMENTAL AUTHORITY PERMITS, CONSENTS, 
APPROVALS, LICENSES AND AUTHORIZATIONS TO BE OBTAINED 

The following is a list ofkey environmental compliance activities. 

1. National Environmental Policy Act (NEPA) review: Not required as the project will not 
be sited on public lands. 

2, Federal Aviation Agency (FAA) Notice of Obstruction: Seller will submit this 
application, even through the project design is within FAA guidelines for sites. close to 
airports. 

3. Clean Water Act (CWA). Wetlands and Waters of the United States: Theproject is 
expected to have no impact on wetlands and waters of the United States, nevertheless, 
Seller will consult with appropriate federal and/or state agencies to confirm. 

4. Endangered Species Act - Section 10: The Santa Teresa site is not located in any 
designated critical habitats. 

5. Untentionally Deleted,] 

6. National Historic Preservation Act (NH]?Al - Historically and culturally significant areas 
have previously been identified at Santa Teresa. If necessary, Seller will obtain the 
required antiquities permits consult with the state archaeologist during construction, as 
required. 

7. Renewable Energy Credit Generator Certification: Seller will file for certification by the 
NMPRC so that the facility to participate in the renewable energy credit program. 

8. Spill Prevention Containment and Control Plan (SPCC Plan): To the extent applicable, 
Seller will complete an SPCC Plan for the site that complies with all EPA and NMED 
requirements. 

9. Storm Water Management: To the extent required, Seller will obtain a general 
construction permit for authorization to discharge storm water under the New Mexico 
Pollution Discharge Elimination System. 

10. Construction Permits: The project will obtin local construction permits from Dona Ana 
County, as applicable, such as those required for storm- water management, driveway 
easements, the completion of sewer or septie facilities, and transportation of over-size 
materials. 
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EXHIBIT F 

SELLER'S EXPECTED AND COMMITTED RENEWABLE ENERGY AND 
RENEWABLE ENERGY PAYMENT RATE 

Commercial Expected Committed Renewable Energy 
Operation Solar Solar Payment Rate (in 

Year Energy (in MWh) Energy (in MWh) $/MWh) 
1 43,800 30,660 $127.45 
2 43,472 30,430 $127.45 
3 43,145 30,202 $127.45 
4 42,822 29,975 $127.45 
5 42,501 29,750 $127.45 
6 42,182 29,527 $127.45 
7 41,866 29,306 $127.45 
8 41,552 29,086 $127.45 
9 41,240 28,868 $127.45 
10 40,931 28,651 $127.45 
11 40,624 28,437 $127.45 
12 40,319 28,223 $127.45 
13 40,017 28,012 $127.45 
14 39,716 27,802 $127.45 
15 39,419 27,593 $127.45 
16 39,123 27,386 $127.45 
17 38,830 27,181 $127.45 
18 38,538 26,977 $127.45 
19 38,249 26,775 $127.45 
20 37,962 26,574 $127.45 

If Seller is not awarded the solar Renewable Energy Production Tax Credit, pursuant to New 
Mexico Statute §7-2A-19, the Renewable Energy Payment Rate shall increase by $43.50/MWh. 

If a change in law eliminates the availability of the federal Investment Tax Credit of 30% for 
solar technology prior to the Required Commercial Operation Date, Seller and EPE shall 
negotiate in good faith for a price adjustment commensurate with the reduction of tax benefits to 
the Seller, subject to NMPRC approval of such adjustment and the recovery by EPE of the cost 
of such adjustment. 
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EXHIBIT G 

SELLER'S FORMAT FOR RENEWABLE ENERGY CERTIFICATES 

In accordance with Article 10 of this Agreement, Seller shall provide EPE with RECs in the 

format prescribed in this exhibit. 

RENEWABLE ENERGY CERTIFICATE 

Period: For the month of , 20_. 

Source ofREC: Renewable Energy Provider 

[Seller Name, Address, Facility Name] 

Contact: 

[Seller contact person, address, telephone, fax and Emailj 

Generator type: 

Nameplate capacity: fin MW) 

Date of generator start-up: 

Fuel source: 

Revenue Meter manufacturer and identification / serial number: 

Location of generator: 

Renewable Energy Purchaser: 

Interconnection Utility: El Paso Electric Company 

Control Area Operator: El Paso Electric Company 

EPE Contact: 
Evan Evans 
P.O. Box 982 
El Paso, TX 79960 
(915) 543-5995 
Fax (915) 521-4729 
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MONTHLY STATEMENT OF RECS 

Renewable energy delivery for the month of ,20_ 

Energy Delivered: kWh 

Weighted Value of Energy Delivered 
multiplier) 

kWh (multiply by RPS 

SUPPLIER CERTIFICATION 

I, , hereby certify that: 

The energy produced, sold and delivered by /Sellerf to El Paso Electric Company from 
these facilities is from a renewable energy resource, as defined by the New Mexico Renewable 
Energy Act, NMSA 1978, Sections 62-16-1 et seq., and the NMPRC Rule 572, Renewable 
Energy For Electric Utilities, 17.9.572 NMAC; 

Each kilowatt hour of electricity is generated using a fuel source; and 

No other Renewable Energy Certificates associated with the renewable energy produced 
and delivered by /Sellerl to El Paso Electric Company have been traded, sold, retired or 
otherwise transferred by Beued to any other person or entity. 

[SELLERJ 

By: 
[Name/Title] 

Date 
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Page 2 of2 

NYI-4281591vl 2 



SOAH DOCKET NO 473-21-2606 
PUC DOCKET NO 52195 

CEP's 4th, Q No CEP 4-1 
Attachment 1 

Page 169 of 455 
Voluminous 

IN WITNESS WHEREOF, the Parties have executed this Agreement. 

Seller: 

New Mexico Sunlower. LL€ 

By: 

EPE: 

El Paso Electric Company 

By: 

By: 

DATED AS OF: June 4,2010 

S-I 
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IN WIINESS WHEREOF, the Parti©g have executed this Agreement. 

Seller: 

New Mexico SunTower, LLC 

By: 

EPE: 

El Paso Eleotrto Company 

By: B4 BL KLI, Q~ 

DATED AS OB: June 4,2010 

Reviewed and Approved 
Lega! Depa,tment 

. 11J . - 

S-1 
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Purchase Power Agreement 

Between 

Newman Solar LLC and 

El Paso Electric Company 

September 5, 2013 
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Purchase Power Agreement 

Between 

Newman Solar LLC and 

Et Paso Electric Company 

September 5, 2013 
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Purchase Power Agreement 
Between 

Newman Solar LLC and 
El Paso Electric Company 

This Purchase Power Agreement Oncluding all exhibits attached hereto, this 
"Agreement") is made this 5th day of September, 2013 (the Txecution Date") by and between 
Newman Solar LLC C'Seller"), with a principal place ofbusiness at 1805 29th Street, Suite 2054, 
Boulder, Colorado 80301, and El Paso Electric Company C'EPE"), a Texas corporation with 
headquarters in El Paso, Texas (EPE and Seller each being sometimes referred to in this 
Agreement as a'*Party" or, col[ectivelys as the "hnigi"). 

WHEREAS, Seller desires to develops design, constructs own or lease and operate a solar 
electric generating facility with a Designed Maximum Output of approximately 10 MWac Ohe 
"Facility," as more fully described and defined below); and 

WHEREAS, Seller intends to locate the Facility at the Site (as defined below) and to 
interconnect the Facility with the local distribution facilities of EPE as provided for in a separate 
Interconnection Agreement; and 

WHEREAS, Seller desires to sell and deliver to EPE at the Point of Delivery (as defined 
below) the Solar Energy (as defined below) produced by the Facility, and EPE desires to buy the 
same from Seller; and 

WHEREAS, Seller desires to provide EPE with the Solar Energy, which will be 
documented by Renewable Energy Certificates, and it is the intention of the Parties that all 
Renewable Energy Certificates documented and associated with the Solar Energy provided shall 
be transfbned to and owned by EPE at no additional cost; and 

NOW THEREFORE, in considemtion of the mutual covenants herein contained, the 
sufficiency and adequacy of which are hereby acknowledged. the Parties agree to the following: 

ARTICLE 1 - RULES OF CONSTRUCrION, INTERPRETAT[ON, 
AND DEFIN[TIONS 

1.1 Rules of Construction. Capitalized terms defined in this Article 1 shall have the 
meanings set forth herein whenever the terms appear in this Agreement, whether in the singular 
or the plural or in the present or past tense. Words not otherwise defined herein that have well 
known and generally accepted teclmical or trade meanings are used herein in accordance with 
mich recognized meanings. In addition, the following rules of consiruction shall apply: 

(A) References to "Articles," "Sections," or "Exhibits" shall be to articles, 
sections, or exhibits ofthis Agreement. 

(B) The Exhibits attached hereto are incorporated in and are intended to be a 
part ofthis Agreement; provided, that. inthe event of a conflict between the terms of any Exhibit 
and the terms ofthis Agreement, the tenns ofthis Agreement shall control. 

NYI-¢503370. n 1 
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(C) This Agreemeni was negotiated and prepared by both Parties with the 
advice and participation of counsel. The Parties have agreed to the wording of this Agreement, 
and none of the provisions hereof shall be construed against one Party on the ground that mich 
Party is the author of this Agreement or any part hereo£ 

(D) The Parties shall act ina commercially reasonable manner amd in 
accordance with the principles of good faith and fair dealing in the performance of this 
Agreement. Unless and except as expressly provided otherwise in this Agreement, where this 
Agreement requires the consent, approval, or similar action by a Pmty, such consent or approval 
shall not be unreasonably withheld, conditioned or delayed. Unless and except 0s expressly 
provided otherwise in this Agreement, wherever this Agreement gives a Party a right to 
determine, requires specify or take similar action with respect to a matter, such determination, 
requirement, specification or similar action shall be commercially reasonable. References herein 
to any Applicable Law, including the Public Utility Commission of Texas ("PUCT") (as defined 
below) Substantive Rule, § 25.173 (the "Ru[e"), shall, except as otherwise specified, mean such 
Applicable Law as amended and in effect from time to time, including any successor to or 
replacement of such Applicable Law. 

(E) Use of the words "include" or "including" or similar words shall be 
interpreted as "include without limitation" or "including, without limitation." 

(F) Use of the words "tax" or "taxes" shall be interpreted to include taxes, 
fbes, surcharges, and the like. 

1.2 Interpretation with Interconnection Agreement. Each Party represents that it 
conducts its operations in a manner intended to comply with FERC Order No. 717, "Standards of 
Conduct for Transmission Provi€leg" requiring the separation of its transmission and merchant 
functions, to the extent such order is applicable to a Party or ils operations. Moreover, the 
Parties acknowledge that EPE's transmission function offers transmission service on its system 
in a manner intended to comply with FBRC policies and requirements relating to the proviion of 
open-access transmission service. The Parties recognize that Seller will enter into a separate 
Interconnection Agreement with EPE, and that such Interconnection Agreement will provide for 
PERC-jurisdictional interconnection service. 

1.3 Intermetation of A]rangements for Electric Suvplv to the Facility. The Parties 
recognize that this Agreement does not provide for the supply of any retail electric service by 
EPE to Seller or to the Facility, and Seller must enter into separate arrangements for the supply 
of retail electric services to the Facility. 

(A) The Parties acknowledge and agree that tile arrangements for the supply of 
electric services to the Facility shall be separate and free-standing arrangements and that the 
terms of this Agreement are not binding upon the supplier of such electric services. 

(B) Notwithstanding any other provision in this Agreement, nothing in the 
arrangements for the supply of retail electdc sorvices to the Facility shall alter or modify Seller's 
or EPE's rights, duties and obligations under this Agreement. This Agreement shall not be 
construed to create any rights between Seller and the supplier of such retail electric services. 
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(C) Seller expressly recognizes that for purposes of this Agreement, the 
supplier of retail electric services to the Facility shall be deemed to be a separate entity and a 
separate contracting party whether ornot the aImngement for the supply of retail electric services 
to the Facility is entemd into with EPE or an Amliate of EPE, if any. 

1.4 Definitions. Unless defined elsewhere herein, capitalized terms used in this 
Agreement will have the following scope and meaning: 

1.4.1 ~'Abandonment" means 0) the relinquishm¢nt of all possession and 
control of the Facility by Seller. other than a transfer or sate permitted under this 
Agreement, or (ii) if prior to the Commercial Operation Date, the cessation of all design, 
construction, testing and inspection activities with respect to the Facility for thirty (30) 
consecutive Days by Seller and Seller's IiI'C Contractor, unless such relinquishment or 
cessation is (x) pursuant to Section 4.4 «Xii), (y) at EPE's express request, or (z) caused 
by or atttibutable to a Force Majeure Event. 

1.4.2 "Account" has the meaning set forth in Section 11.1(C)(2) of this 
Agreement. 

1.4.3 "Additional Consents" means the approvals, consents, authorizations or 
other requirements not listed in the definition of Governmental Approvals in this 
Agreement that are required from any Governmental Authority with respect to the 
Facility. 

1.4A "Additional Maintenance Outages" has the meaning assigned to it in 
Section 13.6 hereof. 

1.4,5 "Affiliate" of any named person or entity means any other person or 
entity that controls, is under the control of, or is under common control with, the named 
entity. The term "control" Oncluding the terms *'controls," '*under the control of' and 
"under common control with") means the possession, directly or indirectly, of the power 
to direct or cause the direction of the management of the policies of a person or entity, 
whether through ownership interest, by contract or otherwise. 

1.4.6 "Aereement Approval Date" means the date on which EPE Board 
Approval occurs. 

1.4.7 "Applicable Law" means alt applicable laws, statutes, treaties, codes, 
ordinances, regulations, certificates, orderss licenses and permits of any Governmental 
Authority, now in effect or hereafter enacted, amendments to any of the foregoing, 
interpretations of any of the foregoing by a Governmental Authority having jurisdiction, 
and all applicable judicial, administrative, arbitration and regulatory decrees, judgments, 
injunctions, writs, orders, awards or like actions (including those relating to human health, 
safety, the natural environment, or otherwise). 
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1.4.8 "As-Available Solar Enerlzv" means Solar Energy that Seller is obligated 
to deliver and sell and that EPE is obligated to purchase and receive whenever such energy 
is capable of being generated by the Facility. 

1.4.9 "Avoided Cost" means the estimated incremental energy costs for electric 
energy an electric utility would incw if required to generate electric energy itself or 
purchase from another source as defined by the PUCT Substantive Rule 25.242. 

1.4.10 "Back-Up Metering" means redundant Electric Metering Devices 
installed by either Party pursuant to Section 5.2(B) ofthis Agreement. 

1.4.11 "Business Day" means any Day that is not a Saturday, a Sunday, or a 
NERC recognized holiday. 

1.4.12 "CAMIy' has the meaning set forth in Section t 0.4(B) of this Agreement. 

1.4.13 "Cavacitv Attributes" means any current or future defined characteristic, 
certificate, tag, credit or ancillary service attribute, whether general in nature or specific 
as to the location or any other attribute of the Facility, intended to value any aspect of the 
capacity of the Facility to produce Solar Energy or ancillary services, including, but not 
limited to, any accounting construct so that the full Designed Ma,dmum Output of the 
Facility may be counted toward any resource adequacy requirement or any other measure 
by the WECC, the FERC, or any other entity invested with the authority under federal or 
state law to require EPE to procure, or to procure at EPE's expense, resource adequacy or 
other such products. 

1.4.14 "Close ofthe Business Dav" means 5:00 PM prevailing time in El Paso, 
Texas, on a Business Day. 

1.4.15 "Commercial Operation" means the period beginning on the Commercial 
Operation Date and continuing through the Term of this Agreement. 

1.4.16 "Commercial Oneration Date" means the date designated by Seller to 
begin delivering Solar Energy to EPE pursuant to the teIms ofthis Agreement, which shall 
take effect no sooner than the date that EPE has accepted Seller's declaration, pursuant to 
Section 4.9 of this Agreement, that all of the Conditions specified in Section 4.9 have 
occurred or otherwise been satisfied. 

1.4.17 "Commercial Oneration Milestone" means the Construction Milestone for 
the Commercial Operation Date as specified in Exhibit A to this Agreement, as it may be 
extended pursuant to Section 4.4 of this Agreement. 

1.4.18 "Commercial Operation Year" means each twelve (12) consecutive month 
period during the Term of this Agreement, commencing with the first day of the Month 
following the Commercial Operation Date and each anniversary thereof. 

1.4.19 "Commissioning" means, with respect to the Facility, the commencement 
of the period during which the Facility has begun Commissioning Testing and ending on 
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the Commercial Operation Date as determined in accordance with Section 4.9 of this 
Agreement. 

1.4.20 "Commissioning Tests" or "Commissioning Testing" has the meaning 
assigned to it in Section 4.6 of this Agreement. 

1.4.21 "Committed Solar Energv" has the meaning set forth in Section 7.2 ofthis 
Agreement. 

1.4.22 "Compliance Obligations" has the meaning ascribed to it in Section 
4.9(F) ofthis Agreement 

1.4.23 tonditions" has the meaning set R,rth in Section 4.9 of this Agreement. 

1.4.24 "Confdentiat Information" has the meaning set forth in Section 19.17(D) 
oftbis Agreement 

1.4.25 "Construction Event(s) of Defhult" has the meaning set forth in Section 
12.1 ofthis Agreement 

1.4.26 "Construction MilestoneM" means the date(s) set forth in Exhibit A to 
this Agreement by which Seller agrees to achieve the corresponding result(s) specified for 
such date(s), including, but not limited to, the Commercial Operation Milestone. 

1.4.27 "Curtailed Enerinr" has the meaning set forth in Section 8.3(A)(2) of this 
Agreement. 

1.4.28 "Dav" means a calendar day. 

1.4.29 "Delav Damages" has the meaning set forth in Section 4.3 of this 
Agreement. 

1.4.30 "Deliver, Excuse" means an event solely due to actions or omissions by 
EPE that prevents or delays delivery of Solar Energy hereunder. 

1.4.31 "Designed Maximum Outouf' means the maximum output of Solar 
-Energy ft,r which the Facility is designed, and which shall be 10 MWac (plus or minus 
0.25 MWac), subject to an annuat degradation fhctor of 0.5%. 

1.4.32 "Disclosing Partv" has the meaning set forth in Section 19.17(A) of this 
Agreement. 

1.4.33 "Dispute" has the meaning assigned to it in Section 12.8 of this 
Agreement. 

1.4.34 "Dispute Notice" has the meaning assigned to it in Section 12.8 of this 
Agreement. 
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1.4.35 "Electric Metering Device(s)" means metering equipment, and data 
processing equipment used to measure, record, or transmit data relating to the Solar 
Energy output from the Facility and that are specified in the Interconnection Agreement. 
Electric Metering Devices include the metering current transformers CCTs") and the 
metering voltage transformers C'VTO. 

1.4.36 "Emergencv Condition" means a condition or situation (including any 
condition or requirement imposed on either Party or the Facility by the PUCT or the 
fhilufe by Seller to perform any obligation hereunder consistent with Good Utility 
Practices) that (i) presents an imminent physical threat of danger to life, health or 
property, or (ii) could reasonably be expected, in the opinion ofEPE, to cause a significant 
disruption to EPE's system. 

1.4.37 "Environmental Attributes" has the meaning assigned to it in Section 
10.4(B) of this Agreement. Environmental Attributes do not include any Tax Credits. 

1.4.38 'Environmental Contamination" means the introduction or presence of 
Hazardous Materials at such levels, quantities or location, or of such foIm or character, as 
to constitute a violation of federal, state or local laws or regulations, and present a material 
risk under fbderal, state or local laws and regulations that the Site will not be available or 
usable for the purposes contemplated by this Agreement. 

1.4.39 "EPC Contract" means the engineering, procurement and construction 
contract entered into between Seller and the EPC Contractor in relation to construction of 
the Facility. 

1.4.40 "EPC Contractor" meansjuwi solar Inc. or its Affiliate. 

1.4.41 "EPE Board Am,roval" has the meaning set forth in Section 6.1(A) ofthis 
Agreement. 

1.4.42 "EPE Eventfs) of Default" has the meaning set forth in Section 12.4 of 
this Agreement. 

1A.43 "EPE's Interconnection Facilities" means the facilities owned and 
operated by EPE as identified in the Interconnection Agreement. Arrangements for the 
installation and operation of EPE's Interconnection Facilities shall be governed by the 
Interconnection Agreement. 

1.4.44 "EPE System Operations Center" or "EPE SOC' means EPE's 
organization responsible for dispatch of generating units, including the Facility. 

1.4.45 "Event of Default" has the meaning set forth in Section 12.5 of this 
Agreement. 

1.4.46 "Excess Interconnection Costs" has the meaning set forth in Section 
8.1(C) ofthis Agreement. 
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1.4.47 "Execution Date" has the meaning set forth in the first paragraph of this 
Agreement. 

1.4.48 "Exl)ected Solar Energy" means the number of alternating current kWh of 
Solar Energy that Seller expects the Facility to generate for delivery to the Point of 
Delivery and sale to EPE during each Commercial Operation Year. The Expected Solar 
Energy for each Commercial Operation Year shall be as specified for such Commercial 
Operation Year in Exhibit F. 

1.4.49 "Facilitf' means Seller's electric generating fhcility and Seller's 
Interconnection Facilities, as identified and described in ARTICLE 3 and Exhibit B to this 
Agreement, including, but not limited to, all of the following, the purpose of which is to 
produce Solar Energy from the sun and deliver such Solar Energy to the Point of Delivery: 
the Site, Seller's equipment, buildings, all of Seller's generation facilities, including 
panels, inverters, step up transformers, output breakers, Seller's facilities necessary to 
connect to the Point of Interconnection, protective and associated equipment, 
improvements, and other tangible assets or contract rights reasonably necessary for the 
construction, operation, and maintenance of the electric generating facility that produces 
the Solar Energy subject to this Agreement. The address of the Facility is as described in 
Exhibit B. A scaled map that identifies the Site, the localion of the Facility at the Site, the 
location of the Point of Interconnection and the location of the important ancillary 
facilities and Interconnection Facilities, is included in Exhibit B to this Agreement. 

1.4.50 "Facilitv Debt" means the obligations of Seller or any Affiliate of Seller 
to any lender pursuant to the Financing Documents, including without limitation, principal 
of, premium and interest on indebtedness, fees, expenses or penalties, amounts due upon acceleration, payment or restructuring, swap or interest rate hedging breakage costs and 
any claims or interest due with respect to any of the foregoing. 

1.4.51 "Facility Lender" means, collectively, any lender(s) providing any 
Facility Debt (including a long-term lessor of the Facility in a sale-leaseback transaction 
executed in accordance with Section 3.1(A) of lhis Agreement) and any successor(s) or 
assigns thereto. 

1.4.52 "FERC" means the Federal Energy Regulatory Commission or any 
successor agency. 

1.4.53 "Financing Documents" means the loan and credit agreements, notes, 
bonds, indentums, security agreements, lease financing agreements, mortgages, deeds of 
Wust, interest rate exchanges, swap agreements and other documents relating to the 
development, bridge, construction, or permanent debt financing for the Facility, including any credit enhancement credit support, working capital financing, or refinancing 
documents, and any and all amendments, modifications, or supplements to the foregoing 
that may be entered into from time to time at the discretion of Seller or any Affiliate of 
Seller subject to any required approvals, whether in this Agreement, or otherwise, in 
connection with development, constniction, ownership, leasing, operation or maintenance 
ofthe Facility. 
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1.4.54 "Force Maieure Event" has the meaning set forth in ARTICLE 14 of this 
Agreement. 

1.4.55 "Forced Outage" means a reduction ot or cessation in the delivery of, or 
inability to deliver, Solar Energy that is not the result of (i) a Scheduled Maintenance 
Outage, Oi) a Force Majeure Event, Oi) a Delivery Excuses or (iv) an Emergency 
Condition. 

1.4.56 '*Good Utilitv Practice(sr means any of the practices, methods and acts 
(including but not limited to the practices, methods and acts engaged in or approved by a 
significant portion of the solar electric industry and the Interconnection Provider) during 
the relevant time period, or any ofthe practices, methods and acts which, in the exercise of 
reasonable judgment in light of the facts known at the time the decision was made, could 
have been expected to accomplish the desired result at a reasonable cost consistent with 
good business practices, reliability, safety and expedition. Good Utility Practice is not 
intended to be limited to the optimum practice, method, or act to the exclusion of all 
others, but rather to be practices, methods, or acts generally accepted in the region. With 
respect to the Facility, Good Utility Practic«s) includes, without limitation, reasonable 
steps to ensure that: (i) equipment, materials, resources, and supplies, including spare parts 
inventories, are available to meet thc Facility's needs; (ii) sufficient operating personnel 
are available as and when necessaiy and are adequately experienced and trained and 
licensed as necessary to operate the Facility properly, efficiently, and in coordination with 
EPE and are capable of responding to reasonably foreseeable emergency conditions 
whether caused by events on or off the Site; Oil) preventive, routine, and non-routine 
maintenance and repairs are performed on a basis that ensures reliable, long-term and safe 
operation, and are performed by knowledgeable, trained, and experienced personnel 
utilizing proper equipment and tools; Ov) appropriate monitoring and testing are 
performed to ensure equipment is functioning as designed; (v) equipment is not operated 
in a reckless manner, in violation of manufacturer's guidelines or in a manner unsafe to 
workers, the general public, or the interconnected system or contrary to environmenlal 
laws, permits or regulations or without regard to defined limitations such as flood 
conditions, safety inspection requirements, operating voltage, current, volt-ampere 
reactive loading, frequency, polarity, synchronization, and control system limits; (vi) 
equipment and components meet or exceed the standard of durability that is generally used 
for solar electric generation operations in the region and will funcdon properly over the 
full range of ambient temperature and weather conditions reasonably expected to occur at 
the Site and under both nonnal and Emergency Conditions; and (vii) equipment 
components, and processes are appropriately permitted with any local, state, or federal 
Governmental Authority and are operated and maintained in accordance with applicable 
permit and regulatory requirements. 

1.4.57 "Governmental Approval" means any authorization, consent, permission, 
approvals license, ruling, permit, exemption, variance, order, judgment, instruction, 
condition, direction, directive, decrees declaration of or regulation by any Governmental 
Authorily relating to the construction, development, ownership, occupation, start-up, 
testing, operation or maintenance of the Facility or to the execution, delivery or 
performance of this Agreement or the procurement pursuant to this Agreement of Solar 
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Energy and Renewable Energy Certificates for inclusion in EPE's renewable energy 
portfolio pursuant to Applicable Law and recovery of the related costs, and shall also 
mean, where and as applicable and the context so dictates, any and all authorization 
consent permission, approval, license, ruling, permit, exemption, variance, order 
judgment, instruction, condition, direction, directive, decree, declaration of or regulation 
with regard to any Compliance Obligalions. 

1.4.58 "Governmental Authority" means any tbderal, states local or other 
governmental regulatory or administrative agency, coutt commission, department, board, 
or other governmental subdivision, legislatures rulemaking board, tribunal, or other 
governmental authority, including the PUCL having jurisdiction over a Patty or the 
PaIties, their respective facilities, or the respective services they provide, and exercising of 
entitled m exercise any administrative, executive, police, or taxing authority or power. 

1.4.59 "Guarantv" shall have the meaning set forth in Section 11.1(C)(3) of this 
Agreement 

1.4.60 "H•73.nlous MatcriaIR" means any substance, material, gas, or particulate 
matter that is regulated by any Governmental Authority as an environmental pollutant or 
dangerous to public health, public welfare, or the natural environment including, without 
limitation, proteclion of non-human forms of life, land, waters groundwater, and airs 
including, without limitation, any material or substance that is: (i) defined as "toxic," 
"polluting,"' us waste,". ous material5, ' us substance," "extremely 
hazardous waste," "solid waste" or "restricted hazardous waste" under any provision of 
local, state, or federal law; (ii) petroleum, including any fraction, derivative or addidve; 
(iii) asbestos; (iv) polychlorinated biphenyls; (v) radioactive material; (vi) designated as a 
"hazardous substance" pursuant to the Clean Water Act, 33 U.S.C. §1251 et seq. (33 
U.S.C. §1251); (vii) defined as a "hazardous waste" pursuant to the Resource 
Conservation and Recovery Act, 42 U.S.C. §6901 et seq. (42 U.S.C. §6901); (viii) defined 
as a "hazardous substance" pursuant to the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 U.S.C. §9601 et seq. (42 U.S.C. §9601); (ix) defined 
as a "chemical substance" under the Toxic Substances Control Act ]5 U.S.C. §2601 et 
seq. (15 U.S.C. §2601); or (x) defined as a pesticide under the Federal Insecticide, 
Fungicide, and Rodenticide Act 7 U.S.C. §136 etseq. (7 US.C. §136). 

1.4.61 ~Indemnified Partv" has the meaning set forth in Section 17.1 of this 
Agreement. 

1.4.62 "Indemnifvina Partv" has the meaning set forth in Section 17.1 of this 
Agreement. 

1.4.63 "Interconnection Agreement" means the separate agreement to be 
negotiated between Seller and EPE, as such agreement may be amended from time to 
time, providing for interconnection ofthe Facility to the local distribution facilities of EPE 
at the location specified in such agreement 
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1.4.64 "Interconnection Costs" means Seller's interconnection costs (whether 
incurred directly by Seller or otherwise payable by Seller under the Interconnection 
Agreement) at the Site, incurred in a commercially reasonable manner and necessary for 
Seller's performance of its obligations under this Agreement as specified under the 
Interconnection Agreement 

1.4.65 "Interconnection Facilities" has the same meaning as that same term is 
defined in the Interconnection Agreement. 

1.4.66 -Interconnection Provider" means EPE, acting in its capacity as 
interconnection provider under the Interconnection Agreement 

1.4.67 "Interest Rate" has the meaning assigned to it in Section 5.3(C) of this 
Agreement. 

1.4.68 "Interests" hasthe meaning set forth in Section 18.3 of this Agreement 

1.4.69 "Issuer" has the meaning set forth in Section 11.1(C) of this Agreement. 

1.4.70 "kV' means kiIowatt. 

1.4.71 "kWh" means kilowatt hour. 

1.4.72 "Letter of Credie shall have the meaning set forth in Section 11.1(C)(1) 
of this Agreement. 

1.4.73 "Market REC Price" means EPE's average quoted price per REC 
(including transaction and incidental costs) of purchasing replacement RECs of similar 
type and characteristics to cover the REC shortfall associated with a particular shortfhllin 
Solar Energy delivery hereunder. To determine the average quoted price of such 
replacement RECs, EPE shall solicit quotes from two (2) independent brokers and/or 
sellers of RECs that are not Affiliates of EPE. If EPE receives quotes from two (2) such 
independent broker(s), the Market REC Price shall be the average of the quotes received. 
If EPE is unable to secure quotes from two (2) such brokers and/or sellers despite 
commercially reasonable efforts, the Market REC Price shall equal the average price of 
RECs of similar type and characteristics already delivered to EPE from soIar generating 
fhcilities ofthird-party, non-Affiliates of EPE during the applicable shortf~ll period. 

1.4.74 "Month" means a calendar month. 

1.4.75 "Mountain Prevailine Time" or "MPT" means the time in effect in the 
Mountain Time Zone of the United States of America, whether Mountain Standard Time 
or Mountain Daylight Saving Time. 

1.4.76 "MW" means megawatt or one thousand kW. 

1.4.77 "MWh" means megawatt hours. 
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1.4.78 'NERC" means the North American Electric Reliability Council or any 
successor organization. 

1.4.79 "Non-Scheduled Maintenance Period" has the meaning set forth in 
Section I 3.5(A) of this Agreement 

1.4.80 "Notice to Proceed" means the written nolice from Seller to EPC 
Contractor that directs PC Contractor to commence full construction of the Facility al the 
Site. 

I.4.81 "Oneratin2 Committee" means one representative each from EPE and 
Sellerpursuant to Section 13.2(A) ofthis Agreement 

1.4.82 "Operating Procedures" means those procedures developed pursuant to 
Section 13.2(B) of this Agreement. 

1.4.83 "Ooeration and Maintenance Agreement" means that certain operation 
and maintenance agreement between Seller and the Operation and Maintenance Contractor 
with respect to the Facility, if applicable. 

1.4.84 "Operation and Maintenance Contractor" means an operation and 
maintenance contractor as identified to EPE, if used by Seller. 

1.4.85 "Ooerational Events of Default" has the meaning set forth in Section 12.2 
oftbis Agreement. 

I.4.86 "Parent" has the meaning set forth in Section 18.3 ofthis Agreement. 

1.4.87 "Party Representative" or "Parties' Representatives" has the meaning set 
forth in Section 12.8 of this Agreement. 

1.4.88 "Permitted Extension" has the meaning set forth in Section 4.4 of lbis 
Agreement. 

1.4.89 "Permitted Transfer" has the meaning set forth in Section 18.4 of this 
Agreement. 

1.4.90 "Person" means any natural person, oomoration, limited liability 
company, general partnership, limited partnership, proprietorship, other business 
organization, trust, unions association or Governmental Authority. 

1.4,91 "Point of Delivery" means the point at which electricity generated by the 
Facility is delivered to EPE. In general, the Point of Interconnection shall be the same as 
the Point of Delivery. Any differences between the Point of Interconnection and Point of 
Delivery shall be identified in Exhibit B to this Agreement. 

1.4.92 "Point of Interconnection" has the same meaning as that same term is 
defined in the Interconnection Agreement. 
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1.4.93 "Proiect Contracts" means this Agreement, the EPC Contract, the 
Interconnection Agreement, and the Operation and Maintenance Agreement. 

1.4.94 "Projected Schedule" has the meaning assigned to it in Section 13.3 (A) of 
this Agreement. 

1.4.95 'TUCT" means the Public Utility Commission of Texas and any 
predecessor or successor organization. 

1.4.96 "Receiving Partv" has the meaning set forth in Section 19.17(A) of this 
Agreement. 

1.4.97 "Renewable Energv Certificat©(s)" or"RECM" means a cer~ficate(s) that 
complies in all respects with Applicable Law, including any applicable PUCT final orders, 
which documents that the energy delivered under this Agreement is Solar Energy as 
defined by the Rule and is provided with the associated energy from Seller at no additional 
cost to EPE. except as set forth in Section 10.1 ofthis Agreement. RECs do not include 
any Tax Credits. 

1.4.98 "Replacement Energ¥ Costs" means those damages suffered by EPE as a 
direct result of Seller's failure to perform its obligations under this Agreement, including 
(i) at[ incremental costs suffered by EPE to replace the Solar Energy or the RECs that 
Seller fails to deliver to EPE under this Agreement with alternatives that are of the same 
type (Aga solar RECs) and characteristics (e.2.. vintage) that were required to be delivered 
by Seller to EPE hereunder and that meet the requirements of Applicable Law, (ii) any 
replacement solar capacity necessary to make up for any shortfall in the capacity to be 
provided under this Agreement (to comply with the Applicable Law) which shortfall was 
caused by Seller or the Facility, (iii) costs and penalties imposed by any Governmental 
Authority, paid or required to be paid by EPE as a result of Seller's failure to perform 
under this Agreement, and (iv) EPE's expenses including reasonable attorneys' fees 
suffered as a result of Seller's hilure to perform under this Agreement. The 
"Replacement Energy Cost" of RECs associated with Seller's failure to perform under this 
Agreement shall be based upon the Market REC Price. 

1.4.99 s'Representative" has the meaning set fotth in Section 19.1703) of this 
Agreement. 

1.4.100 "Required Amount" has the meaning set forth in Section 11.1(A) of this 
Agreement. 

I.4.101 "Required Commercial Operation Date" is February 28, 2015, as such 
date may be extended as a result ofa Permitted Extension or as otherwise provided in this 
Agreement. 

I.4.102 *'Restoration" and "Restoration Schedule" have the meanings set forth in 
Section 14.3(DX2) ofthis Agreement 
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1.4.103 "Restoration Reoort" has the meaning set forth in Section 14.3(F) of this 
Agreement. 

1.4.104 "Revised Commercial Operation Milestone" means a date specified by 
Seller pursuant to Section 12.1(G) of this Agreement. 

1.4.105 "Rule" has the meaning set fbrth in Section 1.1(D) ofthis Agreement. 

1.4.106 "Scheduled Maintenance Outage" means a time period during which the 
Facility is shut down or its output reduced to undergo scheduled maintenance in 
=ordanoe with this Agreement, or as otherwise agreed by Seller and EPE. 

1.4.107 "Secutitv Fund" has the meaning set forth in Section 11.1 of this 
Agreement. 

1.4.108 "Seller's Interconnection Facilities" means the facilities owned and 
operated by the Seller as identified in the Interconnection Agreement Arrangements ibr 
the installation and operation of the Sellefs Interconnection Facilities shall be governed 
by the Interconnection Agreement. 

I.4.109 "Shortfall Amounf' has the meaning set forth in Section 7.3(B). 

1.4.110 "Shortlhll Damages" has the meaning set forth in Section 7.3(B) 

1.4.111 "Site" means real estate on which the Facility will be constructed and 
located, including any interests, easements, water rights, and access rights reasonably 
necessary for the construction, operation and maintenance of the Facility. The Site is 
more specifically described in Exhibit B to this Agreement. 

1,4. 1 12 "Site Sublease" means the sublease agreement entered into between EPE 
and Sellerproviding for the sublease ofthe Site by Seller. 

1.4.113 "Solar Energy Shortfall" has the meaning set forth in Section 7.3(B). 

1.4.114 "Solar Energy" means the net electrical energy generated in MWh using 
solar photovoltaic generation technologies and delivered to EPE at nominal voltage to the 
Point of Delivery as measured by Electric Met©ring Devices installed pursuant to Section 
5.2 of this Agreement. Solar Energy should be of a power quality of 60 cycle, three.phase 
alternating current that is compliant with the Interconnection Agreement. 

1.4.115 "Solar Energy Pavment Rate" means the rate paid for Solar Energy by 
EPE to Seller as specified in Exhibit F to this Agreement 

1.4.116 "Tax Credits" means investment tax credits under Section 48 of the 
Internal Revenue Code or any successor, or any other provision of Applicable Law 
providing for a federal, state or local tax credit or other tax benefit (including depreciation 
deductions) determined by reference to ownership of the Facility or renewable electric 
energy produced by the Facility from solar energy resources. 
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1.4.117 "Tenn" means the period of time during which this Agreement shall 
remain in full force and effect, and which is further defined in Article 2 of this Agreement. 

1.4.118 <'Test Date" means the date on which Seller shall commence 
Commissioning of the Faci~ty and shall be the date falling no later than thirty (30) Days 
prior to the Commercial Operation Date or such other date as Seller and EPE may agree in 
writing. 

1.4.119 "Test Energy" means that Solar Energy produced by the Facilily in order 
to perfbrm testing of th6 Facility prior to Commercial Operation. 

1A.120 "WECC" means the Western Electricity Coordinating Council, a NERC 
regional electric reliability council, or any successor organization. 

1.4.121 "Year" means acalendar year consisting of 365 Days. 

ARTICLE 2 - TERM 

2.I Term. This Agreeinent shall be in full force and effect from the date shown in the 
first paragraph hereof and shall remain in effect unlil the last Day of the thirtieth 0 ou') 
Commercial Operation Year. subject to any early termination or extension provisions set forth 
herein. 

ARTICLE 3 - FACILITY DESCRIPTION 

3.1 Summary Description. Seller shall construct, own, operate, and maintain the 
Facility, which shall consist of devices for generating electricity and associated equipment 
having a Designed Maximum Output of approximately LO MWac, which electricity shall qualify 
as Solar Energy and which devices and equipment shall be located in Texas on the Site. Exhibit 
B to this Agreement provides a detailed description ofthe Facility, including identification ofthe 
major equipment and components that comprise the Facility. The Expected Solar Energy 
generated from the Facility (i) for the first Commercial Operation Year shall be 29,774 MWh 
and (ii) for each subsequent Commercial Operation Year shall be the amount specified for such 
Commercial Operation Year in Exhibit F. 

(A) Sale/Leaseback, Subject to and conditioned upon the prior written consent 
of EPE, which consent shall not be unreasonably withheld, Seller may sell the Facility to a third 
party and lease-back and operate the Facility in accordance with the terms of this Agreement, 
provided that, Seller covenants and agrees that no provision in the Financing Documents for 
such sale/leaseback transaction shall adversely affbct EPE's rights and interests under this 

' Agreement In addition, Seller shall reimburse all reasonable internal and external costs 
associated with such contemplated transfer, whether completed or not. 

3.2 General Design and Operation of the Facilitv. Seller shall construct and operate 
the Facility according to Good Utility Practice(s), the Interconnection Agreement and the 
requirements of Applicable Law (including any applicable Additional Consents from any 
Governmental Authority). During Commercial Operation, Seller shall maintain the Facility 
according to Good Utility Practice(s) and the Interconnection Agreement, and in accordance with 
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the Financing Documents (if any). In addition to the requirements of the Interconnection 
Agreement, the Facility shall at all times: 

(A) have the required panel space and 125VDC battery supplied voltage to 
accommodate metering, generator telemetering equipment and communications equipment; and 

(B) use communication circuits from the Facility to EPE's SOC for the 
purpose of telemetering, supervisory control/data acquisition, and voice communications as 
required by EPE in the Interconnection Agreement. 

3.3 Envimnmental Compliance. Seller must obtain and pay for all applicable 
environmental permits from any Governmental Authority needed for construction, operation, 
maintenance, and decommissioning of the Facility, copies ofwhich will be provided by Seller to 
EPE within ten (10) Business Days ofthe issuance of such permits. Seller shall promptly notify 
EPE of any and all violations and any and all investigations, actions, claims, suits, notices of 
violations finess penalties. orders, revocations, and other proceedings related to violations or 
alleged violations of environmental laws, including, but not limited to, pennits issued thereunder, 
which are asserted against Seller or any of Seller's personnel in connection with the Facility or 
their activities on, along, adjacent to or near the Site by any Governmental Authority. Seller will 
keep EPE informed on aregular basis of the progress made and resolution ofsuch events. 

ARTICLE 4- PRE-COMMERCIAL OPERATION 

4.1 Construction ofthe Facilitv. 

(A) Seller shall use commercially reasonable efforts to obtain any land rights 
necessary for the Facility. 

(B) Other than the rights and obligations of EPE specified in this Agreement 
the Site Sublease and any documents ancillary hereto, neither this Agreement nor any such 
ancillary document shall be interpreted to create in favor of EPE, and EPE specifically disclaims, 
anypr¢sent right, title or interest in any part ofthe Facility. 

(C) In the event Seller should detennine that the expected Commercial 
Operation Date is not feasible or is impossible to achieve, Seller shall promptly notify EPE and 
shal[ advise EPE of the new expected Commercial Operation Date; provided, however, such new 
expected Commercial Operation Date shall not be later than the Required Commercial Operation 
Date. 

4.2 Monitoring and Inspection. EPE shall have the right to monitor the construction, 
start-up and testing of the Facility, and Seller shall comply with all reasonable requests of EPE 
with respect to the monitoring of these events. Seller shall cooperate in such physical 
inspections of the Facility as may be reasonably requested by EPE during and after completion 
of construction; provided that EPE's technical review and inspection of the Facility shall not be 
construed as either endorsing the design thereof or as any warranty of safety, durability, or 
reliability of the Facility, or as otherwise giving EPE any right to approve the design of the 
Facility. Persons visiting the Facility on behalf of EPE shall comply with Seller's applicable 
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safety and health ntles and requirements and shall not interfere with Seller's constuctlon or 
operation ofthe Facility. 

4.3 Construction Milestones: Delay Damages. In order to achieve the Commercial 
Operation Milestone by the date specified therefor in Exhibit A on the date of this Agreement, 
Seller agrees to meet the Construction Milestones set forth in Exhibit A to this Agreement. In 
the event that Seller fails to achieve any Construction Milestone by the date set forth in Exhibit 
A (unless such Construction Milestone has been extended pursuant to Section 4.4 herein), Seller 
shall, as apayment to El'E of liquidated damages onaccount ofsuch delay, pay EPE the amount 
of $1,500 for each Day of delay in achieving such Conslruction Mlestone r'Delav Damages"), 
and such Delay Damages shall continue to accrue until such Construction Milestone is achieved; 
provided however, that no Delay Damages shall accrue after the Commercial Operation 
Milestone, and provided »ther, that (A) if Seller subsequently achieves the Commercial 
Operation Milestone by the date specified therefbr in Exhibit A on the date of this Agreement (as 
such date may be extended pursuant to Section 4.4 herein), then El?E shall refund to Seller any 
Delay Damages previously paid by Seller, less EPE's costs and expenses incurred in 
investigating the availability of replacement energy or RECs as a result of Seller's failure to 
achieve such Construction Mlestone, and (B) if Seller subsequently achieves the Commercial 
Operation Milestone after the date specified therefor in Exhibit A on the date of this Agreement 
(as such date may be extended pursuant to Section 4.4 herein), then EPE shall refund to Seller 
the positive difference (if any) between (i) Delay Damages previously paid by Seller and (ii) the 
product of (x) $1,500 and (y) the number of Days after such Commercial Operation Milestone 
that Seller achieves Commercial Operation, less EPS's costs and expenses incurred in 
investigating the availability of replacement energy or RECs as a result of Seller's failure to 
achieve such Construction Milestone. Each Party agrees and acknowledges that (A) the damages 
that EPE would incur due to Seller's delay in achieving the Construction Mitestones would be 
difficult or impossible to predict with certainty and (B) the Delay Damages are a reasonable 
forecast ofjust compensation for such damages, and (C) Seller will not seek to raise as a defense 
to payment of Delay Damages in any legal or equitable proceeding (including any mediation 
pursuant to Section 12.9) that such damages are unenforceable as a penalty or otherwise contrary 
to Applicable Law or public policy. 

4,4 Extension of Construction Milestones and the Reauired Commercial ODeration 
Date. After executing this Agreement and subject to Section 6.1 and Section 14.3(D)(5) herein~ 
Seller may extend any Construction Milestone (including the Commercial Operation Milestone) 
and the Required Commercial Operalion Date as a result of (A) the occurrence of one or more 
Force Majeure Events or (B) the occurrence of one ormore ofthe events described in clauses (i)-
(ii) below (eaoh, a Permitted Extension"); provide,4 however, that such extension for reasons of 
Force Majeure Events may not delay achievement of any Construction Milestone beyond 
February 28, 2015. Delays that are due to (i) failure of the Parties to execute an Interconnection 
Agreement on or before September 15, 2013, so long as such failure is solely due to any failure 
by EPE to complete, in a commercially reasonable manner and timeframe to facilitate such 
execution on or before such date, the relevant facility studies necessary for the execution of an 
Interconnection Agreement, excluding any such filure by EPE caused by a failure by Seller to 
provide to EPE, in a commercially reasonable manner and timeframe to facilitate the timely 
completion of such facility studies, the relevant information relating to the Facility necessary for 
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EPE to complete such facility studies, or (ii) fhilure of EPE for any reason to complete the 
construction of EPE's Interconnection Facilities on or before August 1, 2014 (excluding any 
such failure caused by a failure of Seller as described in clause (i) above), to the extent any such 
delay described in clauses (iHii) above causes a delay in the achievement of any Construction 
Milestone, shall extend such Construction Milestone day-for-day. Changes in a Construction 
Milestone for any other reason are not allowed. 

4.5 Prugress Reports. Commencing upon the Agrwment Approval Date, Seller shall 
submit to EPE, on the first Business Day of each calendar quarter until construction of the 
Facility begins, progress reports in a form reasonably satisfactory to EPE. Once Seller has 
achieved the "Start of Permitdng" Construction Milestone (as described on Exhibit A), Seller 
shall submit such progress reports to EPE on the first Business Day of each Month. These 
progress reports shall notify EPE of the current status of each Construction Milestone and an 
updated completion schedule for the Facility. Such Monthly reports shall provide a schedule 
showing items completed and to be completed and a best estimate time-frame within which 
Seller expects the EPC Contmctor to complete such non-compteted works. Seller shall, ftom 
time to time, upon reasonable advance request from EPE, meet with EPE to discuss the progress 
of the construction of the Facility. None of the foregoing shall be deemed to be in lieu of, or in 
substitution for, the general record keeping and reporting obligations of Seller in accordance with 
ARTICLE 13 ofthis Agreement 

4.6 Commissioning Tests. 

(A) Seller shall give EPE at least thirty (30) Days prior notice of the 
approximate Test Date and of the proposed tests scheduled relating to the Commissioning ofthe 
Facility ("Commissioning Tests"). Representatives of EPE shall have the right to be present at 
all such testing. Seller shall promptly notify EPE of any changes to the Test Date or the date of 
any Commissioning Tests relating to the Facility in order that EPE may arrange for its respective 
representatives to attend. 

(B) The Commissioning Tests shall demonstrate the Facility is capable of 
generating the Designed Maximum Output, as adjusted by applicable performance conditions 
(including the solar irradiance and module temperature) at the time of such Commissioning 
Tests, Drovided, that the results of such Commissioning Tests shall confirm a Designed 
Maximum Output of not less than 9 MWac. 

(C) Nothing herein shall prevent or limit Seller or EPE subject to any required 
Governmental Approvals from establishing a new Committed Solar Energy at any level that they 
mutually agree in writing is appropriate and desirable under this Agreement, 

CD) Solar Energy produced during any Commissioning Tests shall be 
delivered by Seller for EPE at the Point of Delivery, and EPE shall purchase such Solar Energy 
at the rate described in Section 8.1 (A). 

(E) In the event that Seller has fAiled to deliver the Committed Solar Energy in 
any prior Commercial Opemtion Year, or if EPE has reason to believe that Seller will fail to 
deliver the Committed Solar Energy in any future Commercial Operation Year, EPE shall have 
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the right to require that Seller re-demonstrate the Designed Maximum Output in MW of the 
Facility within sixty (60) Days of the demand; pmvidei however, that such demand shall be 
coordinated among EPE and Seller so that the sixty (60) Day period for re-demonst~ation avoids 
if practical, previously notified periods of Scheduled Maintenance Outages and Additional 
Mail*enance Outages pursuant to this ARTICLE 4, and provided ji,rther, that EPE shall not 
require such re-demonstration more than once in anytwelve (12) Month period. 

4.7 Site Report. Seller shall conduct, at its sole expense, a Phase I environmental 
investigation of the Site and shall provide EPE, not later than the date that is eight (8) weeks 
from the Execution Date, with a copy of the report summarizing such investigation, together with 
any data or information generated pursuant to such investigation. Seller shal[ provide to EPE 
confirmation from an environmental engineer that (i) the Site has been inspected for 
Environmental Contamination and Oi) a Phase I environmental assessment has been completed. 
Such report, or other written confirmation provided by Seller, shall include a confirmation that, 
based upon such investigation and to the best of Seller's knowledge, no conditions involving 
Environmental Contamination exist at or under the Site that would prevent or materially delay 
construction or operation of the Facility at the Site. 

4.8 Facilitv Contracts. Upon request by EPE, Seller shall provide EPE with copies of 
(subject to non-disclosure covenants or similar provisions): (i) contracts for the manujhcture, 
delivery and installation ofthe Facility's solarpanels and inverters; Oi) engineering, procurement 
and construction, or other general contractor agreements; and (iii) applicable operating 
agreements; provided that, in the case of the foregoing items (i) and (ii), Seller may alternatively 
provide evidence reasonably satisfactory to EPE demonstrating that the applicable delivery and 
milestone dates required to be pwfolmed or met by the solar panel supplier, inverter supplier and 
engineering, procurement and construction contractor under such contracts or agreements are 
consistent with Seller's achievement of the Construction Milestones set forth in Exhibit A on the 
Execution Date. Upon request, Seller shall also provide BPE with reasonable evidence that it has 
or will have the capability to finance construction of the Facility. Seller shall provide sufficient 
information for EPE to be reasonably assured that Seller has contracted with financially 
responsible vendors as part of the Facility construction process. 

4.9 Conditions to Commercial Oneration. Seller will (i) notify EPE when the Facility 
has achieved all of the conditions set forth in this Section 4.9 C 'Conditions"), and (ii) provide 
evidence reasonably acceptable to EPE of the satisfaction or occurrence of such Conditions (the 
date of such notice being the "Notification Date"). EPE must accept or challenge (with 
reasonable specificity) Seller's declaration that all Conditions have been satisfied or occurred 
within ten (10) Business Days of the Notific~ion Date, and any Condition that EPE does not 
challenge within ten (10) Business Days of the Notification Date will be deemed satisfied. The 
Parties shall attempt to resolve any dispute that may arise regarding the satisfaction or 
occurrence of any Condition(s) through direct discussion or mediation, as set forth below in 
Sections 12.8 and 12.9 of this Agreement. Seller shall promptly notify EPE of the satisfaction or 
occurrence ofany of the Conditions and provide the evidence required pursuant to clause (ii) of 
this Section 4.9 with respect to each such Condition prior to or concurrently with Seller's 
delivery of the related notice to EPE, in order that the review and approval of the satisfaction or 
occurrence of the Conditions and Seller's evidence thereof may occur on an ongoing and 
incremental basis, pending resolution of any dispute. as such Conditions arc satisfied or occur. 
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All costs and expenses necessary to meet the Conditions shall be borne solely by Seller. The 
Conditions are: 

(A) Seller has satisfied all the requirements of the Interconnection Agreement 
and the Facility has commenced interconnected operations with EPE's local distribution facilities 
at its full Designed Maximum Output, as adjusted by applicable perfonnance conditions 
including the solar imdiance and module temperature) at the time of the Commissioning Tests 

(but subject to the proviso set forth in Section 4.6(B)); 

(B) Seller has made all arrangements and executed all agreements required to 
deliver the Solar Energy from the Facility to the Point of Delivery in accordance with the 
provisions ofthis Agreement; 

(C) Seller has provided EPE with copies of certificates of insurance 
evidencing that the coverage required by ARTICLE 16 of this Agreement has been obtained and 
submitted to EPE; 

(D) The Security arrangements meeting the requirements of ARTICLE 11 of 
this Agreement have been established; 

(E) Seller has submitted to EPE a certificate of an officer of Seller specifically 
fhmiliar with the Facility stating, after due inquiry, that all permits, consents, licenses, approvals, 
and authorimtions required to be obtained by Seller from any Governmental Authority to operate 
the Facility in compliance with Applicable Law and this Agreement have been obtained and are 
in full force and effbct, and to the knowledge of that officer. Seller is in compliance with the 
terms and conditions ofthis Agreement in all material respects; 

(F) As applicable, Seller has made all necessary governmental filings and 
applications for RECs and other accreditation or registration with the Western Renewable 
Energy Generation Information System C'WREGIS'D. Additionally, Seller shall be in 
compliance with all applicable and required existing national and regional reliability standards, 
including standards set by WECC, NERC, FERC, and the PUCT, or any successor agencies 
setting reliability standards for the operation of generation facilities in the location of the 
Facility. Prior to Commercial Operation Date, Seller shall register and provide documentation to 
EPE showing that it has registered with the appropriate Regional Reliability Organization 
C'BBQ") as a generator owner and has registered the generator operator to the extent required by 
NERC and the RRO. Except for FERC regulations, all of the foregoing requirements shall 
constitute the "Compliance Oblieations" under this Agreement; 

(G) An officer of Seller specificaily familiar with the Facility has certified that 
the Designed Maximum Output of the entire Facility complies with the description ofthe Facility 
provided in Exhibit B to this Agreement on the date of certification; and 

(ID The Facility has demonstrated the reliability of its communications 
systems and communications with the EPE SOC 
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None ofthe foregoing Conditions shall be deemed to be in lieu of, or in substitution for, 
the obligations of Seller in accordance with Section 13.13 ofthis Agreement. 

4.10 Test Energv. Seller shall coordinate the production and delivery of Test Energy 
with EPE. EPE shall cooperate with Seller to facilitate Seller's testing of the Facility necessary 
to satisfy the Conditions set forth in Section 4.9 above. 

ARTICLE 5 - DELIVERY AND METERING 

5.1 Delivery Arrangements. 

(A) Seller shall be responsible for negotiating, entering into, and performing in 
accordance with the Interconnection Agreement with EPE and any other necessary entities for 
the design, installation and operation of the Interconnection Facilities. 

(B) Seller shall be responsible for all interconnection, electric losses, and costs 
required to deliver the Solar Energy and Test Energy from the Facility to EPE at the Point of 
Delivery. 

(C) EPE shall be responsible for all electric losses and delivery service 
arrangements and costs required to deliver Solar Energy from the Point of Delivery to points 
beyond the Point of Delivery. 

5.2 Metering. 

(A) All Electric Metering Devices used to measure the Solar Energy made 
available to EPE by Seller under this Agreement and to monitor and coordinate operation of the 
Facility shall be owned, installed, and maintained in accordance with the Interconnection 
Agreement at no cost to EPE under this Agreement. Such Electric Metering Devices shall be 
capable of measuring the energy output of the Facility on a 30-minute basis br *11 hours in a 
Month. Seller, at its own expense, shall inspect and test such Electric Metering Devices upon 
installation and at least annually thereafter. Upon request from EPE, Seller also shall perform 
additional inspections or tests of such Electric Metering Devices. Seller shall provide EPE with 
reasonable advance notice of; and permit a representative of EPE to witness and verify, all such 
inspections and tests, provided however, that any such representative of EPE shall not 
unreasonably interfere with or disrupt Seller's operation of the Facility and shall comply with all 
applicable safety standards as in effisct and established by Seller from time to time. The actual 
expense of any EPE-requested additional inspections or tests shall be borne by EPE, unless, upon 
such inspection or test, such Eleclric Metering Devices are found to register inaccurately by 
more than the allowable limits established in this ARTICLE 5. in which event the expense of the 
requested additional inspection or test shall be borne by Seller. If requested in writing, Seller 
shall provide copies of any inspection or test reports to EPE. 

(B) Either EPE or Seller may elect to install and maintain, at its own expense, 
Back-Up Metering devices in addition to the Electric Metering Devices, which installation and 
maintenance shall be performed in a manner acceptable to EPE. The installing Party, at its own 
expense, shall inspect and test Back-Up Metering upon installation and at least annually 
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thereafter. The installing Party shall provide the other Party with reasonable advance notice of, 
and permit a representative of such other Party to witness and verify, such inspections and tests, 
provided however, that such other Party shall not unreasonably interfere with or disrupt the 
activities of the installing Party and shall comply with atl applicable safety standards. Upon 
request, the installing Party shall perfonn additional inspections or tests of Back-Up Metering 
and shall permit a qualified representative of the other Pam, to inspect or witness the te*ing of 
Back-Up Metering; provided however, that such other Party shall not unreasonably interfere 
with or disrupt the activities of the installing Party and shall comply with all applicable safety 
standards as in effect and established by the installing Party from time to time. The actual 
expense of any such requested additional inspection or testing shall be borne by the Party 
requesting the test, unless, upon such inspection or testing, Back-Up Metering is found to 
register inaccurately by more than the allowable limits established in this ARTICLE 5, in which 
event the expense ofthe requested additional inspection or testing shall be borne by the instalIing 
Party. If requested in wtiting, the installing Party shall provide copies of any inspection or 
testing reports to the requesting Pazty. 

(C) If Electric Metering Devices or Back-Up Metering are not installed at the 
Point of Delivery, meters or meter readings shall be adjusted to reflect losses from the Eleclric 
Metering Devices or Back-Up Metering to the Point of Delivery. 

(D) If any Electic Metering Device, or Back-Up Metering, is found to be 
defixtive or inaccurate, it shall be adjusted, repaired, replaced and recalibrated, as necessary, as 
near as praclicable to a condition of zero error by the Party owning such defective or inaccurate 
device and at that Party's expense. 

5.3 Adiustment for Inaccurate Meters. If any Electric Metering Device, or Back-Up 
Metering, fails to register, or if the measurement made by an Electric Metering Device, or Back-
Up Metering, is found upon testing to be inaccurate by more than one percent (1.0%), an 
adjustment shall be made correcting all measurements by the inaccurate or defective Electric 
Metering Device, or Back-Up Metering, for both the amount of the inaccuracy and the period of 
the inaccuracy, in the following manner: 

(A) In the event that the Electric Metering Device is found to be defective or 
inaccurate, the Parties shall use Back-Up Metering, if installed, to determine the amount of such 
inaccuracy, provided, however, that Back-Up Metering has been tested and maintained in 
accordance with the provisions ofthis ARTICLE 5. In the event that either Party did not install 
Back-Up Metering, or Back-Up Metering is also found to be inaccurate by more than one percent 
(1.0%), the Parties shall estimate the amount of the necessary adjustment on the basis of 
deliveries of Solar Energy from the Facility and to the Point ofDelivery during periods of similar 
operating conditions when the Electric Metering Device was registering accurately, The 
adjustment shall be made for the period during which inaccurate measurements were made. 

(B) In the event that the Parties cannot agree on the actual period during which 
the inaccurate measurements were made, the period during which the measurements are to be 
adjusted shall be the shorter of (i) Ihc last one-half ofthe period from the last previous test of the 
Electric Metering Device to the test tbat found the Electric Metering Device to be defective or 
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inaccurate. or (ii) the one hundmd eighty (180) Days immediately preceding the test that found 
the Electic Metering Device to be defective or inaccurate. 

(C) To the extent that the adjustment period covers a period of deliveries for 
which payment has already been made by EPE, EPE shall use the corrected measurements as 
determined in accordance with this ARTICLE 5 to re-compute the amount due for the period of 
the inaocuracy and shall subtract the previous payments by EPE for this period from such re-
computed amount. If the difference is a positive number, the difference shall be paid by EPE to 
Seller; if the difference is a negative number, that difference shall be paid by Seller to EPE. In 
either case, the owing Party, ai its discretion, may offset such payments due the other Party 
against undisputed amounts owed by the other Party as specified in Section 9.3(A) of this 
Agreement. The owing Pmty shall provide the other Party with notice and supporting 
documentation of the amount due. Except for offsets to payments, which may be offhet 
immediately, payment of such difference by the owing Party shall be made not later than thirty 
(30) Days after the owing Party receives notice and supporting documentation of the amount 
due. ]nterest shall be computed for any payments or offsets to payments made pursuant to this 
Section 5.3(C) at a rate equal to the prime rate published in the Watl Street Journal on the 
invoice due date (the "Interest Rate"). 

ARTICLE 6 - CONDITIONS PRECEDENT 

6.1 Conditions Precedent This Agreement shall become effective as of the Execution 
Date, subject to the fulfillment (or waiver by EPE, in its sole discretion) of each ofthe conditions 
precedent set forth below in paragraphs (A) and (C) of this Section 6.1, and the fulfillment {or 
waiver by Seller, in its sole discretion) of the condition precedent set forth below in paragraph 
(D) of this Section 6.1, in each case on or before the date (if any) specified for the fulfillment (or 
waiver) of such condition precedent: 

(A) The Board of Directors of EPE (or a duly authorized committee thereof) 
shall have approved the execution and delivery of this Agreement by EPE, and the performance 
by EPS of its obligations under this Agreement (the "EPE Board Approval'). 

(B) [Intentionally Deleted.] 

(C) On or before September 15, 2013, the Parties shall have completed 
negotiation of a mutually acceptable form and terms of the Interconnection Agreement, and 
finalized, executed and delivered, the Interconnection Agreement, except to the extent thai the 
failure of such negotiation to be completed and the Interconnection Agreement to be finalized, 
executed and delivered on or before such date resulted from any failure by EPE to use its 
commercially reasonable efforts to negotiate a mutually acceptable form and terms of, and then 
to finalize, execute and deliver, the Interconnection Agreement on or before such date. 

(D) On or before September 15, 2013, the Parties shall have completed 
negotiation of a mutually acceptable form and terms of the Interconnection Agreement, and 
finalized, executed and delivered, the Interconnection Agreement, except to the extent that the 
failure of such negotiation to be completed and the Interconnection Agreement to be finalized, 
executed and delivered on or before such date resulted from any £ailure by Seller to use its 
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commercially reasonable efforts to negotiate a mutually acceptable form and terms ofi and then 
to finalize. execute and deliver, the Interconnection Agreement on or before such date. 

In the event the EPE Board Approval has not occurmd on or before December 1, 20 t3, Seller 
may, upon written notice to Buyer by December 31,2013, terminate this Agreement without any 
financial or other obligation to either Party as a result of such termination. 

ARTICLE 7 - SALE AND PURCHASE OF SOLAR ENERGY 

7.1 Sale and Purchase. Beginning on the Commercial Operation Date, Seller shall 
generate from the Facility, deliver to the Point of Delivery, and sell to EPE, and EPE shall 
accept, purchase and pay Seller, at the applicable prices set forth in ARTICLE 8 of this 
Agreement, all Solar Energy and Capacity Attributes generated by the Facility. Except as 
otherwise expressly provided for herein, this Agreement shall not be construed to constitute a 
"take or pay" contract, and EPE shall have no obligation to pay fbr any energy that has not 
actually been generated by the Facility, measured by the Electric Metering Device(s), and 
delivered to EPE at the Point of Delivery. As provided in ARTICLE 10 of this Agreement, 
Renewable Energy Certificates associated with the Solar Energy generated by the Facility shall 
be transferred to and owned by EPE at no additional cost. 

7.2 Committed Solar Energv. "Committed Solar Enerev" for each Commercial 
Operation Year is set forth in Exhibit F to this Agreement and is the number of MWh of Solar 
Energy committed to be delivered by Seller to EPE in each Commercial Operation Year. The 
Committed Solar Energy level is seventy-Eve percent (75%) of the Expected Solar Energy level. 

7.3 Failure to Deliver Committed Solar Energv. 

(A) Seller shall be required to deliver to EPE no less than the Committed 
Solar Energy during each Commercial Operation Year. 

(B) If Seller delivers less than the Committed Solar Energy in any 
Commercial Operation Year ("Solar Energv Shortfall") then. Seller shall pay liquidated 
damages CShortfall Damages") (not as a penalty) as calculated in clause (C) below. The 
"Shortfall Amounf' in any Commercial Operation Year shall be the amount of Solar Energy 
equal to the Committed Solar Energy minus the delivered Solar Energy in the applicable 
Commercial Operation Year. 

(C) The ShoItfall Damages payment shall be equal to (i) the Shortihll 
Amount for the applicable Commercial Operation Year multiplied by the Solar Energy 
Payment Rate per MWh for the applicable Commercial Operation Year. Within forty-five 
(45) Days of the end of any Commercial Operation Year for which there is a Solar Energy 
Shortfall, Seller shaII provide notice to EPE in writing of the amount of the Shortfall Damages 
and provide supporting documentation, if any, and Seller shall pay EPE the amount of 
Shortfall Damages shown in such notice within sixty (60) Days after the end of such 
Commercial Operation Year. For the avoidance of doubt, Seller's total liability to EPE under 
this Agreement for Shortfall Damages and for the replacement of RECs pursuant to Section 
10.3 of this Agreement as a result of a Solar Energy Shortfall shall not exceed EPE's 
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Replacement Energy Costs relating to such Solar Energy Shortfall. Each Party agrees and 
acknowledges that (A) the damages thai EPE would incur due to Seller's delivery of less than 
the Committed Solar Energy (and associated RECs) in any Commercial Operation Year would 
be difficult or impossible to predict with certainty and (B) the Short*dl Damages are a 
reasonable forecast of just compensation for such damages, and (C) Seller will not seek to 
raise as a defense to payment of Shortfall Damages in any legal or equitable proceeding 
(including any mediation pursuant to Section I2.9) that such damages are unenfomeable as a 
penalty or otherwise contrary to Applicable Law or public policy. 

(D) In calculating whether there is a Solar Energy ShoMfall and the amount 
of such Solar Energy Shortkll, if any. for pU!pOSeS of determining Seller's obligation to pay 
Shortfall Damages, and deliver replacement RECs pursuant to ARTICLE 10, for any Solar 
Energy Shortfall, the following shall be treated as Solar Energy delivered to EPE in 
calculating the Shonfall Amount: (a) Solar Energy not produced by Seller or delivered to EPE 
due to the curtailment events described in Sections 7.5 or 8.3, (b) Solar Energy not produced 
by Seller or delivered to EPE due to a Force Majeure Event, (c) Solar Energy not produced by 
Seller or delivered to EPE due to a breach by EPE of its obligations under this Agreement, or 
(d) Solar Energy not delivered to or accepted by EPE due to a breach or default by EPE under 
the Interconnection Agreement; provided Aat, in each such case, such Solar Energy otherwise 
would have been produced by the Facility and deliwred to EPE at the Point of Delivery. 

7.4 Title and Risk of Loss. As between the Parties, Seller shall be deemed to be in 
control of the Solar Energy output from the Facility up to and until deliveIy and mceipt at the 
Point of Delivery, and EPE shall be deemed to be in control of such energy at and beyond 
delivery and receipt at tile Point of Delivery. Title and risk of loss related to the Solar Energy 
shall ttansfer from Seller to EPE at the Point of Delivery. 

7.5 Temporary Curtailment of the Facility. No payments shall be due to Seller for 
curtailments of delivery of Solar Energy resulting from a Temporary Curtailment (as such term is 
defined in the Interconnection Agreement) 

7.6 Capacitv Attributes. 

(A) The Parties agiw that Seller shall, upon request by EPE and at Seller's 
sole cost, take all commercially reasonable actions and execute any and all documents and 
instruments that may be necessary to enable EPE to use the Capacity Attributes to satisfy any 
resource adequacy procurement obligations that are imposed on load serving entities, including 
EPE, by any Governmental Authority during the Tenn. Such commercially reasonable actions 
may include, but are not limited to, (i) cooperating with the applicable Governmental Authority 
responsible for certifYing or qualifying the Capacity Attributes for resource adequacy purposes, 
(ii) taking all actions necessary to register the Facility with the applicable Governmental 
Authority to ensure that the Capacity Attributes are recognized and counted toward any such 
resource adequacy requirements, (iii) coordinating with EPE on any resource adequacy plan that 
is to be submitted to the applicable Governmental Authority and (iv) complying with any 
applicable reporting requirements. 
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(B) To the extent that, during the Term, Seller is compensated by a third party 
for any products produced by the Facility, including, without limitation, any Capacity Attributes 
or Environmental Attributes, Seller shall promptly remit all such compensation directly to EPE. 

ARTICLE 8 - ENERGY PAYMENT CALCULATIONS 

8.1 Enerev Pavments. Energy payments to Seller shall be calculated as follows for 
each Month: 

(A) Prior to Commercial Oneration EPE shall pay Seller for Test Energy at 
its then-current Avoided Cost set forth in the most recent Submission of Utility System Cost 
Data filed by EPE pursuant to PUCT Substantive Rule, § 25.242(e)(2). 

(B) During Commercial Operation. Provided that the cumulative deliveries in 
the Commercial Operation Year do not exceed one hundred ten percent ( 110%) of the Expected 
Solar Energy, EPE shall pay Seller the product of (i) the Solar Energy delivered to EPE by Seller 
in the Month and OD the Solar Energy Payment Rate specified for each Commercial Operation 
Year. For all Solar Energy delivered by Seller to EPE in a Commercial Operation Year that is in 
excess of one hundred ten percent (110%) of the Expected Solar Energy, EPE shall have the 
option to either (a) pay Seller the then-current Avoided Cost for all Solar Energy delivered by 
Seller to EPE at the Point of Delivery in excess of one hundred ten percent (11056) of the 
Expected Solar Energy ("Excess Solar Enernv") for such Commercial Operation Year or 
(b) elect not to accept any Excess Solar Energy. If EPE elects not to accept Excess Solar Energy, 
Seller shall have the right to sell such Excess Solar Energy (together with any RECs associated 
with such Excess Solar Energy) to another buyer until the end of the applicable Commercial 
Operation Year and the term of such transaction shall not be longer than the remainder of such 
Commercial Operation Year, after which the Parties' obligations Shall resume pursuant to this 
Agreement; provWed, that Seller shall be responsible for securing any necessary transmission 
arrangements for such transaction at its sole expense. Seller shall notify EPE upon Seller' s 
delivety of a quantity of Solar Energy hereunder that exceeds one hundred five percent (105%) 
of Expected Solar Energy for a Commercial Operation Year. El'E shall elect within ten (10) 
Business D~yS of Seller's notice to either accept or decline any Excess Solar Energy Seller may 
produce during such period. In the event EPE does not accept Excess Solar Energy in 
accordance with this Section 8.1, EPE shall use commercially reasonable efforts, consistent with 
Applicable Laws, to assist Seller with securing transmission services which shall be at Seller's 
expense. 

(C) Energy Pavment Rate Adiustment. The Parties understand that the Solar 
Energy Payment Rate set forth in Exhibit F on the Execution Date reflects an estimate of 
$600,000 of Interconnection Costs for the Facility. On any date on or prior to the Commercial 
Operation Date, once the actual Interconnection Costs with respect to the Facility have been 
determined by EPE, EPE shall disclose the amount of such Interconnection Costs to Seller. In 
the event that the actual unreimbursed Interconnection Costs are higher than $600,000 ("Excess 
Interconnection Costs"), then the Solar Energy Payment Rate shall increase in an amount of 
$0.23/MWh for each $50,000 in Excess Interconnection Costs. In the event that Seller's actual 
Interconnection Costs are lower than $600,000, the Solar Energy Payment Rate shall decrease in 
the amount of $0.23/MWh for each $50,000 in actual Interconnections Costs below $600,000. 
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EPE shall furnish Seller with a revised Exhibit F reflecting the Solar Energy Payment Rate, as 
adjusted to include Seller's Interconnection Costs, not later than the Commercial Operation Date. 
EPE's calculation of the Interconnection Costs and the adjustment to the Solar Energy Payment 
Rate shall be subject to Seller's good faith vermcation of EPE's final calculation of Seller's 
Interconnection Costs for the Facility. In the event Seller is subsequently reimbursed by EPE 
under the Interconnection Agreement or due to any state or federal regulatory requirement for 
Excess Interconnection Costs, then Seller shall pay such amount to EPE within thirty (30) Days 
of Seller's receipt of such reimbursement. 

8.2 Non-Solar Energy. 

(A) Except as provided by Section 8.3 of this Agreement, EPE shall not be 
obligated to make any payment, regardless of reason or Force Majeure Event, affecting either 
Party, for energy that (i) does not qualify as Solar Energy; OD is not measured by the Electdc 
Metering Device(s) installed pursuant to Section 5.2 of this Agreement, as such measurement 
may be adjusted pursuant to Section 5.3 of thh Agreement; or (m) is not delivered to EPE at the 
Point ofDelivery. 

(B) For energy that does not qualify as Solar Energy, EPE shall have the 
option, at its sole discretion, to purchase such non-Solar Energy from Seller and shall pay Seller 
El?E's then-current Avoided Cost calculated as set fbith in Section 8.1(A). lf EPE declines to 
pumhase such non-Solar Energy, then Seller may sell such non-Solar Energy at wholesale to a 
third party; pmvided, that Seller shall be responsible for securing any necessary transmission 
arrangements for such transaction at its sole expense. 

8.3 Curtailed Energy Pavment Rate. 

(A) If delivery of Solar Energy is curtailed by EPE, then: 

(1) Seller may sell the Solar Energy from the Facility to a third party; 

(2) If Seller does not sell the Solar Energy to a third party, the Parties 
shall determine the quantity of Solar Energy that would have been generated by 
the Facility and delivered to the Point of Delivery had its generation not been so 
curtailed (' ~Curtai [ed Energy"), and EPE shall pay to Seller for such Curtailed 
Energy all amounts that Seller would have received from EPE under this 
Agreement had generation not been so curtailed; and 

(3) The rate to be paid by EPE to Seller for Curtailed Energy shall be 
the applicable Solar Energy Payment Rates for the curtailment period. However. 
any Solar Energy sold by Seller to a third party pursuant to (1) above shall not 
constitute Curtailed Energy for which payment is due from EPE pursuant to this 
Section 8.3. 

(B) Notwithstanding anything in this Section 8.3 to the contrary, no payment 
shall be due to Seller from EPE under paragraph (A) above for cwtailments of delivery of Solar 
Energy resulting from: 
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(1) an Emergency Condition, or Force Maieure Event, 

(2) any action propcrly taken by EPE under the Interconnection Agreement, or 

O) any notification from EPE's SOC requiring Seller to curtail 
deliveries of Solar Energy if Seller has failed to obtain or maintain in full ibrce and effect any Governmental Approval which has the efTect of preventing 
delivery of Solar Energy pursuant to this Agreement 

8.4 Payment Sunoort Requirement Neither Party shall initiate any action before any Governmental Authority to deny recovery of payments under this Agreement. Each Party shall use commercially reasonable efforts to defend all terms and conditions of this Agreement consistent with Applicable Law. 

8.5 Survival on Termination. The provisions of this ARTICLE 8 shall survive the repudiation, termination or expiration of this Agreement for so long as may be necessary to give effect to any outstanding payment obligations of the Parties due and payable prior to any such repudiation, termination or expiration. 

ART[CLE 9 - BILLING AND PAYMENT 

9.1 Seller's Invoices. The monthly billing period shall be the Month. No later than five (5) Business Days after the end of each Month, Seller shall provide to EPE, by electronic means or first-class mail, an invoice showing the invoice date, the invoice due date and all billing parameters, rates, and any other data reasonably pertinent to the invoice, including information required by Section 10.2 of this Agreement, for the amount owed by EPE to Seller ibr Solar Energy provided by Seller and purchased by EPE pursuant to Section 8.1 of this Agreement during the previous Month billing period 

9.2 EPE's Invoices. No later than five (5) Business Days aft¢T the end of a Month in which Seller owes payments to EPE under this Agreement, EPE shall provide to Seller, by electronic means or first-class mail, an invoioe showing the invoice date, the invoice due date and all billing parameters, rates, and any other data reasonably pertinent to the invoice for any amount owed by Seiler to EPE under this Agreement. 

9.3 Pavments. Unless otherwise specified herein, payments owed under this Agreement shall be due and payable by check or by electronic filnds transfer, as designated by the invoicing Pany, on or before the twentieth (20th) Business Day following the date of the billing invoice provided that such invoice was rendered within the five-Business Day period required under Section 9.1 or Section 9.2 of this Agreement, as applicable. and, if not so rendered, such payment shall be due on the 20 th Business Day of the following month. Remittances received by mail will be considered to have been paid when due if the postmark indicates the payment was mailed on or before the fifteenth (Mth) Business Day following receipt ofthe invoice. 
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(A) EPE may offset any amounts that it owes Seller against any undisputed 
amounts that Seller owes EPE, including damages, interest payments, and other payments. 
Seller may include in its invoices and offset any amounts that it owes EPE against any 
undisputed amounts that EPE owes Seller for the purchase of Solar Energy under this 
Agreement, including damages, interest payments, and other payments. Any such offsets by 
either Party shall be clearly represented in the invoices described in Sectipns 9.1 or 9.2 of this 
Agreement 

(B) Undisputed and non-offset portions of amounts invoked under Sections 
9.1 or 9.2 of this Agreement not pid on or belbre the invoice due date shall be subject to the late 
payment interest charges calculated as set forth in this Section 9.3(B). The late payment interest 
charge rate per month shall be at the Interest Rate. The late payment interest charge shall equal 
this rate times the unpaid balance of undisputed and non-offset poitions of amounts invoiced. 
The late payment interest charge shall be added and itemized in the next billing invoice of either 
EPE or Seller, whichever is appropriate. 

9.4 Billing Disputes. Either Party may dispute invoiced amounts but shall pay to the 
other Party at least the undisputed portion of invoiced amounts on or before the invoice due date 
pending resolution of the dispute. Full payment of an invoice shall not waive a Party's right to 
later dispute the invoice provided that notice of a disputed invoice is presented by the disputing 
Party to the other Party within twelve (12) months of an invoice due date, accompanied by an 
explanation of the specifics of the dispute as well as a request for a refund or an additional 
payment whichever is appropriate. When a billing dispute is resolved, EPE or Seller, as 
appropriate, shall invoice the other Party the amount agreed to by the Parties (or finally 
determined pursuant to Section 12.8 or Section 12.9) no later than fifteen (15) Business Days 
after the end of the Month in which the dispute is resolved. The amount owed shall include any 
late payment interest charges calculated from the original invoice due date in accordance with 
the provisions of Section 9.3(B) above. Either Seller or EPE may elect to offset amounts owed 
to the other Party pursuant to Section 9.3(A) above. 

9.5 Statement Errors. If, within two (2) years of the date of a statement, either Party 
becomes aware of any error in any statement, such Party shall, immediately upon discovery of 
the error, notify in writing the other Party of such error and the other Party shall rectify such 
error (whether such error was in the form of an underpayment or overpayment) within thirty (30) 
Days of such notification. Provided that the other Party is satisfied On its sole and reasonable 
discretion) that the aforementioned notification requirements have been complied with in good 
faith by the Party who has made the error, interest shall be payable in respect of any amount that 
was erroneously overpid or underpaid at the Interest Rate. 

9.6 Set-Off and Pavment Adiustments. Except as otherwise expressly provided for in 
this Agreement, all payments between the Parties under this Agreement shall be made free ofany 
restriction or condition and without deduction or withholding on account of any other amount, 
whether by way of set-off or otherwise. Payments to be made under this Agreement shall, for a 
period of not longer than two (2) years, remain subject to adjustment based on billing 
adjustments due to error or omission by either Party, provided that such adjustments have been 
agreed to between the Parties or resolved in accordance with the provisions of Sections 12.8 or 
12.9 hereof. 
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9.7 Survival on Termination. The provisions of this ARTICLE 9 shall survive the 
repudiation, termination or expiration of this Agreement for so long as may be necessary to give 
effect to any outstanding payment obligations ofthe Parties that became due and payable prior to 
any such repudiation. termination or expiration. 

ARTICLE 10 - RENEWABLE ENERGY CERT[FICATES AND IJM[TED SALE OF 
ENVIRONMENTAL ATTRIBUTES 

10.1 Compliance with Rule. Seller must comply with Applicable Law and provide 
associated RECs, in *e format to be provided by EPE and in compliance with any PUCT 
requirements. Seller shall provide the RECg associated with the Solar Energy sold and delivered 
to EPE under this Agreement at no additional cost. All RECs required to be delivered by Seller 
to EPE, or Replacement Energy Costs or other damages payable by Seller to EPE with respect to 
replacement RECs, shall be for solar RECs, except to the extent that EPE has confirmed in 
w~iting to Seller that such RECs need not be solar RECs. 

10.2 Monthly RECs. Seller shall provide RECs monthly using the format in Exhibit G 
to this Agreement and shall include the appropriate number of RECs associated with the Solar 
Energy purchased during the previous Month in each monthly invoice. 

10.3 Seller's Failure to Provide RECs. Except for Force Majeure Event(s) and any 
curtailments pursuant to Sections 7.5 or 8.3 of this Agreements if Seller fails to provide the 
Committed Solar Energy and to deliver to EPE the associated RECs, Seller shall first use 
commercially reasonable efforts to obtain replacement RECs of similar type and characteristics 
and deliver them to EPE up to the quantity of RECs associated with the Committed Solar Energy 
(less any RECs previously delivered by Seller to EPE for the applicable Commercial Operation 
Year). Seller must deliver appropriate replacement RECs within thirty (30) Days after the end of 
the Commercial Operation Year in which a shortfall of RECs occurs. EPE will reimburse Seller 
for the actual cost of the replacement RECs. However, should the total of the actual cost of the 
replacement RECs that Seller purchases and the replacement energy that EPE actually purchased 
to replace the Solar Energy not provided by Seller, assuming that such replacement energy is an 
as-available energy product excluding RECs (and taking into account any Shortfall Damages 
actually paid by Seller to EPE pursuant to Section 7.3 of this Agreement for the applicable 
period), exceed the price of energy sold to EPE under this Agreement per Exhibit F, such 
incremental costs may be deducted from the monies owed to Seller for the replacement RECg. 

(A) If such appropriate replacement RECs are not obtained and delivered by 
Seller to EPE, EPE mays at its discretion but no later than ninety (9CD Days after Seller's failure 
to provide the RECs associated with the Committed Solar Energy, attempt to obtain replacement 
RECs up to the quantity of RECs associated with the Committed Solar Energy. EPE will be 
responsible for the costs for these replacement RECs. However, should the total of the actual 
cost of the replacement RECs that EPE purchases and the replacement energy that EPE actually 
purchased to replace the Solar Energy not provided by Seller (and taking into account any 
Shortfall Damages actually paid by Seller to EPE pursuant to Section 7.3 of this Agreement for 
the applicable period) exceed the price of energy sold to EPE under this Agreement per Exhibit 
F, such incrcmental costs will be paid by Seller to EPE. EPE's failure to obtain replacement 
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RECs associated with the Committed Solar Energy does not relieve Seller of the obligation to 
obtain replacement RE&Cs in an amount equal to the Committed Solar Energy. 

(B) If sufficient replacement RECs are unavailable, Seller shall pay EPE the 
cost of any fines and/or penalties incurred by EPE as a result of Seller's failure to provide the 
Committed Solar Energy and associated RECs. 

(C) For the avoidance of doubt, the payment by Seller to EPE of Shortfall 
Damages for a Solar Enetgy Shortfall pursuant to Section 7.3 of this Agreement shall relieve 
Seller of its obligations under this Agreement with respect to the replacement of RECs as a result 
of Seller's fhilure to deliver the Committed Solar Energy. 

10.4 Limited Sate of Environmental Attributes. 

(A) BPE shall acquire, and retain ownership of, and the right to market and 
sell, all of the Environmental Attributes (defined below) associated with the Solar Energy 
delivered by Seller and purchased by EPE hereunder; provided however, that nothing in this 
Section 10.4 shall have any effect upon the monetary amounts for payments for energy, as the 
same may otherwise be provided for herein. 

(B) "Environmental Attributes" means all attributes, excluding Tax Credits, of 
an environmental or other nature that 0re created or otherwise arise from the Facility's generation 
of electricity from solar energy in contrast with the generation of electricity using nuclear or 
fossil fuels or other traditional resources. Forms of such attributes include any and all 
environmental air quality credits, green credits, carbon credits, emissions reduction credits, 
certificates, tags, offsets, allowances, or similar products or rights, howsoever entitled, 
(i) resulting from the avoidance of the emission of any gas, chemical, or other substance, 
including mercury, nitrogen oxide, sulfur dioxide, carbon dioxide, carbon monoxide, particulate 
matter or similar pollutants or contaminants of air, water, or soil gas, chemical, or other 
substance, and (ii) attributable to the generation, purchase, sale or use of solar energy associated 
with the Committed Solar Energy delivered by Seller from or by the Facility, or otherwise 
attnbutable to the Facility during the Term. Environmental Attributes include those currently 
existing or arising during the Term under local, state, regional, federal, or international 
legislation or regulation relevant to the avoidance of any emission described in this Section 10.4 
under any governmental, regulatory or voluntary program, including the United Nations 
Framework Convention on Climate Change and related Kyoto Protocol or other programs, laws 
or regulations involving or administered by the Clean Air Markets Division ofthe Environmental 
Protection Agency or successor administrator (collectively with any local, state, regional, or 
federal entity given jurisdiction over a program involving trmlsferability of Environmental 
Attributes, the "CAMD"). Seller and EPE shall execute all documents and instruments 
necessary to effect retention of the Environmental Atllibutes by EPE or its respective designees. 
Should the CAMD notify EPE that it will not authorize the retention by EPE of any 
Environmental Attributes as contemplated by this Agreement, Seller shall cooperate with the 
CAMI) and take all reasonable action to enable EPE to Ietain the Environmental Attributes as 
herein described. Seller shall not submit to the CAMD, under §1605(b) of the Energy Policy Act 
of 1992 or any other applicable program, any reports describing any of the Environmental 
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Attributes as belonging to anyone other than EPE or its respective designees. Seller and EPE will 
promptly give to one another copies ofany documents they submit to the CAMI). 

(C) Ownemhip by EPE of Environmenlal Attributes shall be for the entire 
Term of this Agreement, including any Environmental Attributes that are reserved or "banked" 
throughout the Term of this Agreement but not used, sold, assigned or otherwise transferred 
during the Term of this Agreement. EPE may~ to the extent permitted by Applicable Law and 
this Agreement, assign its rights, title and interest in and to any Environmental Attributes 
associated with the Facility to one or more third parties under any transaction permitted by 
Applicable Law. 

(D) Tax Credits shall bc owned by Seller or its Facility Lender. 

(E) Environmental Attributes in the form of RECs associated with Solar 
Enqgy purchased pursuant to this Agreement shall be owned by EPE. 

10.5 Administrative Com»liance Cost Obligations. 

(A) Seller shall be solely responsible for the cost of administrative compliance 
with all Compliance Obligations, as well as all costs of complying with Applicable Law, 
including any applicable PUCT rule(s) governing the registration and accounting for RECs that 
may be enacted or amended after the Execution Date. 

(B) Administrative compliance cost obligations referenced in this Section 10.5 
shall not include costs associated with Seller's obligations pursuant to Sections 3.3 and 4.7 of 
this Agreement or any fines or penalties assessed against Seller. 

ARTICLE 11 - SECURITY FOR PERFORMANCE 

1 I.1 Securitv Fund. 

(A) Seller shall establish, fund, and maintain a security funds pursuant to the 
provisions of this ARTICLE I 1 ("Security Fund"), which shall be available to (i) pay any 
amount due EPE pursuant to this Agreement whether arising before, on, or after the Commercial 
Operation Date or termination of this Agreement (ii) provide EPE security that Seller will 
construct the Facility to meet the Construction Milestones, and (iii) provide security to EPE to 
cover damages, including Replacement Energy Costs, should the Facility fai! to achieve the 
Commercial Operation Date or otherwise not operate in aocordance with this Agmement. Seller 
shall establish the Security Fund at a level of One Million Dollars ($1,000,000) (the "Reauired 
Amount"), one-third (1/3) of which shall be established no later than fifteen (15) Business Days 
following the Agreement Approval Date. Seller shall increase the Security Fund by an 
additional one-third (I/3), to two.thirds (2/3) of the Required Amount, on or prior to the later of 
(A) one year prior to the Required Commercial Operation Date and (B) fifteen Business Days 
following the Agreement Approval Date. Seller sha[I increase the Security Fund to a level equal 
to the Required Amount by no later than the Commercial Operation Date. Seler shall maintain 
the Security Fund at the Required Amount throughout the remainder of the Term Seller shall 
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replenish the Security Fund to the applicable portion of the Required Amount within ten (10) 
Business Days after any draw on the Security Fund by EPE. 

(B) In addition to any other remedy available to it under this Agreement or at 
law, EPE mays to the extent Seller fails to perfbrm or abide by the terms of this Agreement, or by 
order of a Governmental Authority of competent jurisdiction, before, on. or after termination of 
this Agreement, draw from the Security Fund such amounts as are necessmy to recover amounts 
owing to EPE pursuant to this Agreement. Such amounts include any damages due to EPE and 
any amounts for which EPE is entitled to indemnification under this Agreement. EPE must 
provide notice to Seller ten (10) Business Days prior to drawing such amounts from the Security 
Fund. If Seller fails to deliver payment of such amounts by check or electronic funds transfer to 
EPE within ten (10) Business Days of such notification, EPE may, in its sole discretion, draw all 
or any part of such amounts due to it from any form of security to the extent available pursuant 
to this Section 11.1, and from all such forms, and in any sequence EPE may select. Any failure 
to draw upon the Security Fund or other security for any damages or other amounts due to EPE 
shall not prejudice EPE's rights to recover such damages or amounts in any other manner. EPE 
shall not draw upon the Security Fund for any contested obligation for so long as it remains the 
subject of a bona fide dispute between the parties pursuant to ARTICLE 12 ofthis Agreement. 

(C) The Security Fund shall be established in the amounts specified in Section 
11.](A) above, shall be maintained at Seller's sole expense, shall be originated by ordeposited in 
a financial institution or company acceptable to EPE and meeling the requirements specified in 
Section 11.1(C)(I) below c'Issuer"), and, prior to the Commercial Operation Dates shall be (i) in 
the form of the instrument described in Section 11.HC)(1) below, or (ii) at Seller's election and 
at EPE's reasonable discretion, in the fOrm described in Section 11.1(C)(2) or 11.1(C)(3) below: 

(1) An irrevocable standby letter of credit in a form and substance 
acceptable to EPE, from an Issuer that is a United States-based commercial bank 
with at least $10 billion in assets and an unsecured bond rating (not enhanced by 
third-party support) equivalent to A- or better as determined by Standard & Poor's 
and a credit rating of A3 or better as detennined by Moody's, or, if either one or 
both are not available, equivalent ratings from alternate rating sources acceptable 
to EPE ("Letter of Credif'). In additions if such unsecured bond rating of the 
Issuer is exactly equivalent to A-, the Issuer must not be on credit watch or similar 
classification, or have a negative outlook (or the equivalent) by a rating agency. 
Such Letter of Credit must be consistent with this Agreement and shall include a 
provision for at least thirty (30) Days advance notice to EPE of any expiration or 
earlier termination of the Letter of Credit, so as to allow EPE sufficient time to 
exercise its rights under the Letter of Credit should Seller fail to extend or replace 
the same. The form of the Letter of Credit must meet EPE's requirements to 
ensure that claims or dmw-downs can be made unilateralty by EPE in accordance 
with the terms of this Agreement. Such security must be issued for a minimum 
term of three hundred and sixty-five (365) Days. Seller shall cause the renewal or 
extension of the security for additional consecutive terms of three hundred and 
sixty-five (365) Days or more (or, if sho*r, the remainder of the Term) no later 
tban thirty (30) Days prior to each expiration date of the Letter of Credit. If the 
Letter of Credit is not renewed or extended. as required herein, EPE shall have the 

32 



SOAH DOCKET NO 473-21-2606 
PUC DOCKET NO 52195 

CEP's 4th, Q No CEP 4-1 
Attachment 1 

Page 210 of 455 
Voluminous 

right to draw immediately upon the Letter of Credit and to place the amounts so 
drawn, at Seller's cost and with Seller's funds, in an interest bearing escrow 
account in accordance with Section 11.1(C*2) below. The Letter of Credit shall 
be governed by the Uniform Customs and Practice for Documentary Credits 
(2007 Revision), International Chamber of Commerce Brochure No. 600 (the 
"UCP"), except to the extent that the terms hereof are inconsistent with the 
provisions of the UCP, in which case the telms of the Letter of Credit shall govern. 

(2) United States currency deposited with an Issuer, in which EPE holds a first and exclusive security interest perfected by control, either: (i) in an 
account under which EPE is designated as beneficiary with sole authority to dmft from the account or otherwise access the security; or (ii) in an account held by 
Issuer as escrow agent with instructions to pay claims made by EPE pursuant to 
this Agreement, such instructions to be in a form satisfhctory to EPE (each an 
"Account"). Security provided in this ibrm shall include a requirement for 
immediate notice to EPE from Issuer and Seller in the event that the sums held as security in the account do not at any time meet the required level for the Security 
Fund as set forth in this Section 11.1. Funds held in the account may be deposited in a money-market fund, short-term treasury obligations, investment-grade commercial paper and other liquid investment-grade investments with maturities of three months or less, with all investment income thereon to be taxable to, and 
to accrue for the benefit of, Seller. After the Commercial Operation Date is 
achieved, annual account sweeps for recovery of interest earned by the Security 
Fund (net of any taxes on such interest paid or payable by EPE) shall be allowed 
by Seller. 

(3) A guaranty hom a guarantor with a senior unsecured credit rating 
(not enhanced by third-party support) equivalent to BBB- or better as determined 
by Standard & Poor's or Baa3 by Moody's, or if either one or both are not 
available, equivalent ratings from alternate rating sources acceptable to EPE C'Guarantv"). lit addition, if such senior unsecured credit rating of the guamntor is exactly equivalent to BBB- by Moody's or Baa3 by Standard & Poor's, the guarantor must not be on credit watch or similar classification, or have a negative 
outlook (or the equivalent) by a rating agency. EPE may reevaluate from time to 
time the value of any Guaranty posted by Seller for possible downgrade or for 
other negative circumstances. If the credit rating of the guarantor is downgraded 
or EPE otherwise has commercially reasonable grounds to believe that there has been a material adverse change in the creditworlhiness of the guarantor, then 
Seller shall be required to convert the Guaranty provided by such guarantor (i) to a Letter of Credit meeting the criteria set forth in Section 11.1(C)(1) above, or, 
(ii) at Seller's election and at EPE's reasonable discretion, to an Account or a 
Guaranty meeting the criteria set forth in Sections 11.1(C*2) above and 11.1(C)(3), herein, respectively, no later than thirty (30) Days after receiving 
notice from EPE that such conversion is required pursuant to this Section 
11.1(C)(3). 
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(D) Promptly following the end of the Term and the completion of all of 
Seller's obligations under this Agreement, EPE shall release the balance of the Security Fund 
(including any accumulated interest, if applicable) to Seller. 

(E) If there is an early termination of this Agreement that is not due to default 
by Seller and no amounts remain outstanding and unpaid by Seller under the Agreement, EPE 
shall take all actions nwessary to release the balance of the Security Fund (including any 
accumulated interest, if applicable, and net of any taxes on such interest paid or payable by EPE) 
to Seller. 

(F) Seller shall reimburse EPE for the incremental direct expenses (including 
the reasonable fees and expenses of counseD incurred by EPE in connection withthe preparation, 
negotiation, execution or release of any security instruments, and other related documents, used 
by Seller to establish and maintain the Security Fund pursuant to Seller's obligations under this 
Section 11.1, except forreleases due toan Event ofDefaultby EPEhereunder. 

ARTICLE 12 - DEFAULT AND REMEDIES 

12.1 Construction Events of Default. Subject to the notice and cure provision set forth 
below, any Construction Event of Default shall give EPE the unconditional right, in its sole 
discretion, to: (i) terminate this Agreement or (ii) draw upon or otherwise negotiate and liquidate 
the Security Fund to the extent of amounts owed hereunder. EPE shall provide notice to Seller 
thirty (30) Days prior to taking any of the actions set forth in Section 12.1(i) above, specifying 
the Construction Event(s) of Default triggering such action(sh and shall not take such action(s) if 
Seller has remedied the specified Construction Event(s) of Default within the thirty (30) Day 
period following EPE's notification; provideci however, such notice period shall be fifteen (15) 
Days with rcspect to Sections 12.1(B) and 12.1(C) herein and may be subject to the additional 
cure provisions with respect to Section 12.1(E) herein. The following shall constitute 
"Construction Events of Default": 

(A) Seller becomes insolvent, becomes a debtor in any bankruptcy or 
receivership proceedings, or dissolves as a legal business entity and, in the case of any 
involuntary proceeding in respect of the foregoing, such proceeding is not dismissed within sixty 
(60) Days ofthe filing thereof; 

(B) Any representation or warranty made by Seller is false or misleading in 
any material respect, and Seller fails to comply with such representation or warranty within thirty 
(30) Days after a demand by EPE to do so; 

(C) Seller fails lo comply with any other material terms and conditions of this 
Agreement (other than payment obligations, which are addressed in Section 12.1(D)) within 
sixty (60) Days after a demand by EPE to do so; 

(D) Subject to Seclion 12.9, Seller fails to make, when due, any payment 
requimd pursuant to this Agreement, if such failure is not remedied within fifteen (15) Days after 
notice is received by Seller; 

NYM®33*1[ 34 



SOAH DOCKET NO 473-21-2606 
PUC DOCKET NO 52195 

CEP's 4th, Q No CEP 4-1 
Attachment 1 

Page 212 of 455 
Voluminous 

(E) Seller fails to meet any Construction Milestone (other than the Commercial Operation Milestone, which failure is covered by Section 12.1(G)) unless such failure is duc to the action(s) or inaction(s) of EPE or is otherwise excused under this Agreement for reasons of Force Majeure Events or the occurrence of any of the Permitted Extensions; provided that if Seller notifies EPE within thirty (30) Days after the date of such Construction Milestone that such defh~ilt is not susceptible to cure within such thirty (30) Day period and demonstrates to EPE's satislhction thai it is diligently pursuing a cure of such dethult and that such default is capable of being cured within sixty (60) Days after the date of such Construction Milestone, then such Construction Milestone shall be extended for sixty (60) Daysi provided, however, that if such default is not cured within such additional sixty (60) Day period, then EPE shall have the right to terminate this Agreement immediately upon notice to Seller: 
(F) [Intentionally Omitted]; 

(CD The Facility fails, for reasons other than a Force Majeure Event or the occurrence of any of the Permitted Extensions, to meet the Commercial Operation Mi[estone, unless (i) Seller has kept EPE informed on the progress of the Facility in accordance with Section 4.5, and notifies EPE prior to the Commercial Operation Milestone of the anticipated Revised Commercial Operation Milestone that is no Iater than the Required Commercial Operation Date, and (ii) pursuant to Section 10.3 of this Agreement, Seller obtains and delivers replacement RECs to EPE for the quantity of RECs that EPE notifies Seller EPE requires, up to the quantity of RECs associated with the Committed Solar Energy for the period between the Commercial Operation Milestone and the Commercial Operation Date; and Oii) the Commercial Operation Date occurs no later than the Required Commercial Operation Date; or 

(H) This Agreement the Facility, or the Interests are transferred by Seller without the requisite consent ofEPE, as provided in ARTICLE 18 ofthis Agreement. 
12.2 Onerational Events of Default Subject to the notice and cure provisions set forth below, any Operational Event of Default shall give EPE the unconditional right, in its sole discretion, to: (i) terminate this Agreement or (ii) draw upon or otherwise negotiate and liquidate the Security Fund to the extent of amounts owed hereunder. EPE shall provide notice to Seller thirty (30) Days prior to taking any of the actions set forth in Section 122(i) above, specifying the Operational Event(s) of Default triggering such action(s), and shall not take such action(s) if Seller has remedied the specified Operational Event(s) of Default within the thirty (30) Day period following EPE's notification; provided however, such notice period shall be fifteen (15) Days with respect to Sections 12.*B) and 12.2(C) herein. The following shall constitute "Operational Events of Default": 

(A) Seller becomes insolvent, becomes a debtor in any bankruptcy or receivership proceedings, or dissolves as a legal business entity; and, in the case of any involuntary proceeding in respect ofthe foregoing, such proceeding is not dismissed within sixty (60) Days of the filing thereof; 

(B) Any representation or warranty made by Seller is false or misleading in any material respect, and Seller fails to comply with such representation or warranty within thirty (30) Days after a demand by EPE to do so; 
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(C) Seller fails to comply with any other material terms and conditions of this 
Agreement (other than payment obligations, which are addressed in Section 12.2(D)) within 
sixty (60) Days after a demand by EPE to do so; 

(D). Subject to Section 12.9, Seller fails to make, when due, any payment 
required pursuant to this Agreement, if such failure is not remedied within fifteen (15) Days after 
notice is received by Seller; 

(E) The Facility fails to generate at least fifty percent (50%) of Expected Solar 
Energy to be delivered to EPE under this Agreement for any eighteen (18) consecutive-month 
period (provided that Solar Energy not generated or delivered to EPE due to a Force Majeure 
Event, curtailment event described in Sections 7.5 or 8.3, a breach by EPE of its obligations 
under this Agreement, or a Delivery Excuse shall be considered generated for the purposes of 
this provision if, in each such case, such Solar Energy otherwise would have been produced by 
the Facility; provided ji,rther, that if such failure is due to a Force Majeure Event(s), EPE may 
terminate this Agreement as provided in Section 14.5 of this Agreement, but such failure shall 
not constitute an Event of Default hereunder). If EPE does not terminate this Agreement as 
provided herein, Seller, pursuant to Sections 7.3 and 10.3 of this Agreement, shall still be 
obligated to pay Shortfall Damages associated with the Solar Energy not produced; or 

{F) This Agreement, the Facility, or the Interests are transfemed by Seller 
without the requisite consent of EPE, as provided in ARTICLE 18 of this Agreement. 

12.3 Seller's Abandomnent of Construction or Oneration of the Facility. Subject to the 
notice and cure provision set forth below, any event(s) of Abandonment shall give EPE the 
unconditional right, in its sole discretion, to: (i) terminate this Agreement or (ii) draw upon or 
otherwise negotiate and liquidate the Security Fund to the extent of amounts due hereunder. EPE 
shall provide notice to Seller thirty (30) Days prior to taking any of the actions set forth in 
Section 12.3(i) or (ii) above, specifying the event(s) of Abandonment triggering such action(s), 
and shall not take such action(s) if Seller has remedied the specified event(s) of Abandonment 
within the thirty (30) Day period following EPE's notification. 

12.4 EPE Events of Default. Subject to the notice and cure provision set forth below, 
any EPE Event of Default shall give Seller the unconditional right, in its sole discretion, to 
terminate this Agreement. Seller shall provide notice to EPE thirty (30) Days prior to 
terminating this Agreement, specifying the Event(s) of Default triggering such termination, and 
shall not terminate if EPE has remedied the specified Event(s) of Default within the specified 
cure period, and if no such cure period is provided, within the thirty (30) Day period following 
Seller's notification: provided however, such notice period shall be fifteen (15) Days with 
respect to Sections 12.*B) and 12.4(C) herein. The following shall constitute"EPE Events of 
Default": 

(A) EPE becomes insolvent, becomes a debtor in any bankruptcy or 
receivership proceedings, or dissolves as a legal business entity, and, in the case of any 
involuntary proceeding in respect of the foregoing, such proceeding is not dismissed within sixty 
(60) Days ofthe filing thereof; 
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(B) Any representation or warranty made by EPE is false or misleading in any 
material respect and EPE fails to comply with such representation or warranty within thirty (30) 
Days after a demand by Seller to do so; 

(C) EPE fails to comply with any other material terms and conditions of this 
Agreement (other than payment obligations, which are addressed in Section 12.4(D» within 
Sixty (60) Days after a demand by Seller to do so; or 

(D) Subject to Section 12.9, EPE fhils to make, when due, any payment 
required pursuant to this Agreement, if such failure is not remedied within fifteen (15) Days after 
notice is received by EPE. 

12.5 Actual Damages. For all events of default described in Seotions 12.1, 122, 12.3 and 12.4 above (each an "Event of Default'D, the non-defaulting Party shall be entitled to receive from the defaulting Party all actual direct damages incurred by the non-defaulting Party in 
connection with such Event of Default; provided, that if Seller is the defaulting Party, (i) the damages recoverable by EPE on account of a Construction Event of Default or an Operational Event of Default shall include Replacement Energy Costs, provided that damages associated with a Consttuction Event of Defautt shall not exceed the amount ofthe Security Fund provided by Seller and (ii) the damages recoverable by EPE on account of a Construction Event of Default resulting solely from a delay in achieving a Construclion Milestone (including the Commercial Operation Milestone) shall not exceed the Delay Damages; provided that, the fbregoing 
limitation set forth in Section 12.5(ii) shall not restrict EPE's ability to terminate this Agreement 
for an Event of Default under Section 12.1(G). If EPE is the defaulting Party and does not 
accept Solar Energy generated by the Facility (or capable of being generated by the Facility) 
during such Event of Default, Seller shall use commercially reasonable efforts to sell the 
Expected Solar Energy (ariel associated RECs) to third parties, and EPE shall pay Seller the 
differential between the Solar Energy Payment Rate and sales price for the amount of Solar 
Energy (and associated RECs) sold to third parties for the entire duration that the Event of Default has occurred and is continuing. If, notwithstanding such commercially reasonable efforts, Seller is unable to sell any of the Solar Energy (or associated RECs) to third parties during an Event of Default, EPE shall pay Seller an amount equal to the Solar Energy Payment 
Rate mult;wied by either (A) the Solar Energy actually generated during the Event of Default (in the case of an Event of Default resulting from EPE's refusal to accept Solar Energy generated by 
the Facility) or (B) the Solar Energy that the Parties reasonably calculate would have been generated (in the case of an Event of Defiult by EPE that results in an inability ofEPE to accept Solar Energy that would have been generated absent such Event of Default), Provided that, for 
purposes of this calculation, the Facility shall be deemed to have generated the same quantity of 
electric energy in MWh generated by the Facility during the relevant interval of the prior year, subject to an annual degradation of 0.5%, or if such data is unavailable dudng such relevant interval, then the Parties shall calculate such quantity of electric energy using available data or 
interpolated data detetmined in accordance with Good Utility Practice. 

12.6 No Incidental. Consequential. or Indirect Damages. Except for Seller's 
obligations to make EPE whole for RECs as described in ARTICLE 10 and Section 12.1(G) of 
this Agreement and the potential penalties assessed to Seller pursuant to Section 19.3 of this 
Agreement, the express remedies and measures of damages provided in this Agreement satisfy 
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the essential pwposes hereof. If no remedy or measure of damages is expressly herein provided, 
the obligor's liability shall be limited to direct, actual damages only. To the extent any damages 
to be paid hereunder are liquidated, the Parties agree and acknowledge that the damages are 
difficult or impossible to determine, and the damages calculated hereunder constitute a 
reasonable forecast of the harm or loss to be incurred. Neither Party shall be liable to the other 
Parly for consequential, incidental. punitive, exemplaiy or indirect damages, lost profits or other 
business interruption damages by statute, in iort or contract (except in each case to the extent 
expressly provided herein); provided that, if either Paity is held liable to a third pwty for such 
damages, and the Party held liable for such damages is entitled to indemnification under this 
Agreement from the other Party, the lndemnifying Party shall be liable for, and obligated to 
reimburse the Indemnified Party fbr, such damages, all in accordance with the indemnification 
provisions ofART[CLE 17 ofthis Agreement. 

12.7 Dutv to Miti~rate. Each Party agrees that it has a duty to mitigate damages and 
agrees that it will use commercially reasonable efforts to minimize any damages that may incur 
as a result ofthe other Party's performance or non-performance of the Agreement. 

12.8 Dispute Resolution. 

(A) In the event of any dispute arising under this Agreement ("Dispute"), 
within ten (10) Days following the delivered date of a written request by either Party (a "Dispute 
Nglim"), (i) each Party shall appoint a representative Ondividually, a "Party Representative" and 
collectively "Parties' Remesentatives"), and (ii) the Parties' Representatives shall meet, 
negotiate and attempt in good faith to resolve the Dispute quickly, informally and inexpensively. 

(B) In the event the Parties' Representatives cannot resolve the Dispute within 
thirty (30) Days after commencement of negotiations, within ten (10) Days of the conclusion of 
such negotiations at the written request of either Party, each Party Representative shall 
(i) independently prepare a written summary of the Dispute describing the issues and claims, 
(ii) exchange its summary with the summary of the Dispute prepared by the other Party 
Representative, and (iii) submitacopy ofboth summaries to the senior management of the Party 
Representatives with auth0Iity t0 irrevocably bind the Party to a resolution of the Dispute, 

(C) Within ten (10) Business Days after receipt ofthe Dispute summaries, the 
senior management for both Parties shall negotiate in good faith to resolve the Dispute. 

(D) In such meetings and exchanges, a Party shall have the right to designate 
as confidential any information that such Party offers. No Confidential Information exchanged 
in such meetings for the purpose of resolving a Dispute may be used by a Party in any 
proceeding against the other Party. 

12.9 Mediation,. Disputes not resolved under Section 12.8 above shall, upon mutual 
consent, be submitted to medialion pursuant to the Mediation Rules of the American Arbitration 
Association. The Parties shalI select the mediator within fifteen (15) Days of the request for 
mediadon. Mediation shall be conducted in Texas, at a location to be detennined by the Parties, 
notwithstanding anything to the contrary under the Mediation Rules of the American Arbitration 
Association. 
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12.10 Other Dispute Processes. If neither the negotiations under Section 12.8 above nor 
mediation successfully resolves the dispute within ninety (90) Days of the delivery of the 
Dispute Notice, lhe Parties agree that an action may be filed in the appropriate state or federal 
court located in Texas. 

12.1I Cost ofDispute Resolution. The cost of any mediation proceeding shall be shared 
equally by the Parties. The prevailing Party in any Dispute that goes beyond mediation arising 
out of or relating to this Agreement or its breach shall be entitled to recover from the other Party 
reasonable attorneys' fees, costs and expenses incurred by the prevailing Party in connection 
with such Dispute. 

12.12 Untentionallv Omittedl 

12.13 Snecific Perlbrmance. In addition to the other remedies specified in this 
ARTICLE 12, in the event that any Operational Event of Default is not cured within the 
applicable cure period set forth above, EPE may elect to treat this Agreement as being in full 
force and effbct, and EPE shall have the right to specific performance. If the breach by Seller 
arises from a failure by a third party operating the Facility pursuant to an operating agreement 
entered into with Seller, and Seller fails or refuses to enforce its rights under the operating 
agreement that would result in the cure, or partial cure, of the Operational Event of Default, then 
EPE's right to specific performance shall include the right to seek a court order compelling 
Seller to enforce its rights under the operating agreement 

12.14 Remedies Cumulative. The exercise, or the beginning ofthe exercise, by a Party 
of any one or more or the rights or remedies provided for herein shall not preclude the simultaneous or later exercise by such Party of any or all other rights or remedies provided for herein-

12.15 Payment of Amounts Due. Without limiting any other provisions of this 
ARTICLE 12 and at any time before or within one (1) year after termination ofthis Agreement 
either Party may send the other Party an invoice for such damages or other amounts as are due at 
such time under this Agreement, and such invoice shall be payable in the manner, and in accordance with the applicable provisions, set forth in ARTICLE 9, including the provision fbr 
late payment charges. As applicable, EPE may withdraw funds from the Security Fund as 
needed to provide payment for such invoice if the invoice is not paid by Seller on or before the 
twentieth (20th) Business Day following the invoice due date. 

ARTICLE 13 -FACILITY OPERATION AND CONTRACT ADMINISTRATION 
13.1 Facility Ooeration. Seller shall staff, control, and operate the Facility at all times in a manner that: 

(A) is consistent with Good Utility Practice(s), subject only to Emergency 
Conditions, Force Majeure Events and Delivery Excuses; 

(B) complies with all applicable national and regional reliability standards, 
including standards set by WECC, NERC, the FERC, and the PUCT, or any successor agencies 
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setting reliability standards for the operation of generation facilities interconnected in the 
WECC: and 

(CD complies with the Operating Procedures developed by Seller and approved 
by EPE. 

13.2 Operatin2 Committee and Operating Procedures. 

(A) EPE and Seller shall each appoint one representative and one alternate 
representative to act in matters relating to the Parties' performance obligations under this 
Agreement and to develop operating arrangements for the generation, delivery and receipt of 
Solar Energy. Such representatives shall constitute the "OD¢ratina Committee". The Parties 
shall notify each other in writing of such appointments and any changes thereto. The Parties* 
representatives designated above shall have authority to act for their respective principals in all 
technical matters relating to performance of this Agreement and to attempt to resolve disputes or 
potential disputes. The Operating Committee shall have no authority to modify the terms or 
conditions of this Agreement. 

(B) Prior to the Commercial Operation Date, Seller shall develop (subject to 
approval by EPE) written operating procedures ("ODerating Procedures") that shall include, but 
not be limited to: (i) a key personnel list for applicable EPE and Seller operating centers; (ii) the 
method of day-to-day communications; (iii) metering, telemetering, telecommunications, data 
acquisition, and Facility status reporting procedures; (iv) procedures for the development and 
communication of weekly and daily forecasts of the hourly net generation from the Facilily; 
(v) maintenance scheduling and reporting procedures; (vi) procedures as defined in Sections 
13.3, 13.4, 13.5,13.6, 13.7, 13.8, 13.9, 13.10, 13.11, 13.12, and 13.13 ofthis Agreement; and 
(v) such other matters as may be mutually agreed upon by lhe Parties. If any such procedures are 
not developed and approved by EPE, Seller will operate the Facility using other procedures that 
comply with Section 13.1 ofthis Agreement until agreed procedures are developed. 

13.3 Soheduliniz. 

(A) Seller shall schedule energy deliveries to the Point of Delivery based upon 
the expected delivery of As-Available Solar Energy, except for Forced Outages, Scheduled 
Maintenance Outages, Additional Maintenance Outages, Force Majeure Events and Emergency 
Conditions. At least sixty (60) Days prior to the anticipated Commercial Operation Date, Seller 
shall provide EPE with a good faith estimate of the quantity of Solar Energy associated with the 
Expected Solar Energy that it expects to generate for the remainder of that Year and, thereafter, 
by August 1 of each succeeding Year, Seller shall provide EPE with a good faith estimate of the 
quantity of Solar Energy associated with the Expected Solar Energy that Seller expects to 
generate in each such Year (the "Proiected Schedule"). 

(B) Seller shall provide or cause the Operation and Maintenance Contractor to 
provide to EPE its good fhith estimates of the daily quantity of Solar Energy associated with the 
Expected Solar Energy to be delivered by Seller to the Point of Delivery for each week (starting 
on Sunday through Saturday) by 4:00 p.m. MPT on the date falling at least three (3) Days prior 
to the beginning ofthat week. 
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(C) Pursuant to scheduling instructions of EPE or any superse(ling policies or procedures of EPE's SOC or othawise, by 8:00 a.m. MPT on each Day, Seller shall submit to EPE a good faith estimate of the hourly quantities of Solar Energy associated with the Expected Solar Energy to be delivered for EPE at the Point of Delivery for the next three (3) subsequent Days. 

(D) If, at any time following submission ofa good faith estimate to EPE on the Day preceding the next subsequent Day, Seller becomes aware of any change by more than ten percent (10%) to any of the values contained in the good faith estimate or predicts that such values will be subject to change by more than ten percent (10%) before the end of the next subsequent Day, then Seller shall promptly notify EPE no later than sixty (60) minutes before the next scheduling hour of such change or predicted change. 
13.4 Forced Outages. Seller shall notify EPE by telephone or e-mail (with confinnation to follow by written notice in each case) immediately upon discovering that the Facility is unable to deliver atl or part of any scheduled quantity of Solar Energy associated with the Expected Solar Energy due to a Forced Outage that reduces the output of the Facility by more than ten percent ( 10%) of the Designed Maximum Output and which is expected to last more than ten ( 10) consecutive Days and, as soon as reasonably practicable following such discovery, shall notify EPE in writing of its best estimate ofthe expected duration of such Forced Outage. Such estimate by Seller shall be based on the best information available to it Should Seller expect any further changes in the duration of any such Forced Outage, it shall promptly notify EPE of the same. 

13.5 Scheduled Maintenance. 

(A) Three (3) Months prior to the Commercial Operation Date ani thereafter, by August 1 of each Year. Seller shall deliver to EPE the Projected Schedule for the Facility for the subsequent four (4) Year periods including Scheduled Maintenance Outages. Seller shall take manufacturers' recommendations and Good Utility Practices into account when establishing the proposed schedule for Scheduled Maintenance Outages, which schedule shall correspond with the Projected Schedule. Unless otherwise required by Good Utility Practices, Scheduled Maintenance Outages and Additional Maintenance Outages may not be scheduled during the Months of May, June, July, August, or September unless agreed to in writing by EPE at its sole discretion (the"Non-Scheduled Maintenance Period'9. 

(B) Within thirty (30) Days ofreceiving the Projected Schedule for Scheduled Maintenance Outages from Seller, EPE may propose amendments thereto. Seller shall not unreasonably withhold its consent to such proposed amendments, provided that, it shall not be unreasonable for Seller to withhold its consent to any such proposed amendments that would be contrary to Good Utility Practices, and EPE shall pay the incremental costs of implementing such proposed amendments. 

(C) In the event that Seller should reject any proposed amendments of EPE as set forth in Section 13.5(ED above, Seller shall promptly notify EPE of its reasons for such rejection, whereupon Seller and EPE shall in good faith negotiate a reasonable schedule of Scheduled Maintenance Outages. If such agreement is not reached within ten (10) Days of 
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receipt by EPE of Seller's rejection notice, Seller shall submit a final schedule of Scheduled 
Maintenance Outages based on Good Utility Practices and the availability of the Operation and 
Maintenance Contractor which final schedule shall, to the extent reasonably possible, take into 
account the proposed amendments of EPE. 

(D) Seller shall be entitled to change any Scheduled Maintenance Outages fbr 
the then current Year if such changes are required to comply with Good Utility Practices or, in 
the alternative, if EPE consents to the change, provided that: (i) any changes in annual scheduled 
maintenance of up to two (2) Days' duration shall require one (I) week's pdor Written notice to 
EPE, (ii) any changes in annual scheduled maintenance of greater than two (2) Days but less than 
three (3) weeks' duration shall require one (1) Months' prior written notice to EPE and Oii) any 
changes shall not be scheduled during the Non-Scheduled Maintenance Period unless oonsented 
to by EPE. Seller shall not unreasonably refuse to change the schedule of Scheduled 
Maintenance Outages if requested to do so by EPE upon not less than thirty (30) Days prior 
notice, provided that: (y) any such change would not be contrary to Good Utility Practices, and 
(z) the Operation and Maintenance Contractor is available. 

(E) Any maintenance outages that do not correspond to the descriptions 
contained in clauses (A)-(D) of this Section I3.5 shall be deemed to be Additional Maintenance 
Outages under Section I3.6 below. 

13.6 Additional Maintenance Outages. As the need arises for Seller to conduct further 
maintenance on the Facility in addition to that conducted pursuant to Section 13.2,13.5 and 
elsewhere in this Agreement ("Additional Maintenance Outaees"), Seller shall notify EPE of 
such required maintenance, together with proposed dates fbr carrying out such additional 
maintenance and the estimaied duration of the work to be canied out. Unless deferral of such 
maintenance would cause an Emergency Condition, without prejudice to the commitment of 
Seller in respect of the Committed Solar Energy, Seller and EPE shall negotiate in good faith a 
reasonable schedule during which such Additional Maintenance Outages shall take place. If 
agreement is not reached within twenty (20) Days ofreceipt of such notice, Seller shall prepare a 
schedule of such Additional Maintenance Outages based on Good Utility Practices taking into 
account the reasonable requests of EPE to the extent reasonably possible. 

13.7 Access to and Inspection ofFacilitv. 

(A) Seller shall provide EPE and its authorized agents, employees and 
inspectors with reasonable access to the Facility for the purposes set forth in this ARTICLE 13. 
EPE acknowledges that such access does not provide EPE with the right to direct or modify the 
operation of the Facility in any way and fuither acknowledges that any exercise by EPE of its 
rights under this Section 13.7 shall be at its own risk and expense. 

(B) No inspections of the Facility, whether by EPE or otherwise, shall relieve 
Seller of its obligation to maintain the Facility and operate the same in accordance with Good 
Utility Practices. In no event shall any statement, representation, or lack thereof by EPE, either 
express or implied, relieve Seller of its exclusive responsibility for the Facility. Any inspection 
of property or equipment owned or controlled by Seller by EPE or any review by EPE or consent 
by EPE to Seller plans, shall not be construed as an endorsement by EPE of the design, fitness or 
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operation of the Facility equipment or a warranty by EPE as to the safety, durability or reliability 
ofthe Facility equipment. 

13.8 Ooeratine Parameters. 

(A) Seller shall: (i) have the sole responsibility to, and shall at its sole expense, 
operate and maintain the Facility in accordance with all requirements set forth in this Agreement 
and (ii) comply with reasonable requirements of EPE regarding Day-to-Day or hour-by-hour 
communications with EPE. Seller agrees to operate the Facility in such a manner that Solar 
Energy delivered by Seller will meet all applicable requirements for voltage level, harmonics, 
power factor, vars, ancillary services and other electrical specifications required by EPE in 
accordance with the Interconnection Agreement. 

(B) Seller shall operate the Facility in accordance with all system protection 
equipment as required by the Interconnection Agreement. 

13.9 Onerating Records. Seller and EPE shall each keep and maintain complete and accurate records and all other data required by each of them for the purposes of proper 
administration of this Agreement, including such records as may be required by Governmental 
Authorities and WECC in the prescribed format of those entities. Such requirements shall be 
specified in the Operating Procedures described in Section 13.2 ofthis Agreement All records 
of Seller and EPE pertaining to this Agreement or to the operalion of the Facility, as specified herein or otherwise shall be maintained for a period of two (2) years in either hard copy (paper) 
or in electronic form by Seller at the Facility or at its remote operations center or by EPE, as 
applicabk in the El Paso, Texas, metropolitan area in such format as may be required by 
Applicable Law or any Governmental Authority. 

13.10 Onerating Log. Seller shall maintain an accurate and up-to-date operating log in 
electronic fbrmat as defined in the Operating Procedures, with records of production for each 
hour and changes in operating status. 

13.11 Availabilitv Revorting. Seller shall comply with all current EPE, NERC, and 
WECC generating unit outage reporting requirements as they may be revised from time to time 
and as they apply to the Facility. Such outage reporting requirements shall be specified in the 
Operating Procedures. 

13.12 Examination and Retention of Records. Seller or EPE may examine, and each at 
its own expense obtain copies, of the operating records and data kept by the other Party mlating 
to kansactions under and administration of this Agreement, at any time during the period the 
records are requirml to be maintained, upon prior request and during normal business hours. A 
Party's review ofany such data shall in no way relieve the other Party of its responsibility for the 
professional quality, technical accuracy and completeness of such data. Each Party shall retain such operating records and data for the period oftime required by applicable law, 

13.13 Facilitv Development Records and Data Submissions. Seller shall submit or 
cause to be submitted to EPE the following documents on or before the dates specified below: 
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(1) In addition to the progress reports required under Section 4.5 of 
this Agreement, commencing on the Agreement Approval Date and ending on the 
Commercial Operation Date, (i) a summary of such other reports as are submitted 
to Seller by its engineer, and (ii) written notification, when and as Seller becomes 
aware, of any new condition or event that may have a material adverse effect on 
the timely completion of the Facility. 

(2) Seller shall maintain all records, invoices and other information 
relating to the costs of construction of the Facility. Quarterly, beginning no later 
than ninety (90) Days after the Agreement Approval Date and ending when all 
costs have been determined or incurred, a statement from Seller showing the 
percentage ofthe level of completion of the Facility. 

(3) No later than forty-five (45) Days prior to the Commercial 
Operation Date, (i) evidence demonstrating that Seller has obtained all 
Governmental Approvals then required to be obtained for the ownership, 
operation and maintenance of, and the supply of Solar Energy from, the Facility 
in accordance with this Agreement, and (ii) a list idenlifying the remaining 
Governmental Approvals for which Seller is responsible under the terms of this 
Agreement, which Governmental Approvals are not yet required for the operation 
and maintenance of, and the supply of Solar Energy from, the Facility, together 
with a plan reasonably acceptable to EPE for obtaining such Governmental 
Approvals and an estimate of the time within which such Governmental 
Approvals will be obtained by Seller. 

(4) On or before the Commercial Operation Date, a certificate from its 
engineer to the effect that, based upon the engineer's monitoiing and review of 
construction, the Facility has been constructed in all material respects in 
compliance with the development plan for the Facility and all permanent 
equipment installed as part of the Facility was new (or remanufactured) and 
unused (as remanufactured, if applicable) when installed. 

(5) A certilicate dated as ofthe Commercial Operation Date signed by 
the representative of Seller, which certificate shall specify that no default or Event 
of Default by Seller has occurred that would, with or without the giving of notice 
orpassage oftime, or both, constitute an Event of Default by Seller. 

(6) As soon as available, but not later than sixty (60) Days following 
tile Commercial Operation Date, two (2) copies of all results of Commissioning 
Tests performed on the Facility, including Commissioning Testing of major 
equipment included in the Facility and Seller's Interconnection Facilities, 

(7) Upon request by EPE, a list ofall as-built drawings for the Facility, 
including the civil and architectural works, and when provided to Seller, a list of 
all other design and engineering data and information necessary to enable the 
Operation and Maintenance Contractor to operate and maintain the Facility during 
any period when such operation and maintenance is required under the Operation 
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and Maintenance Agreement. However, should EPE exercise ils rights under this 
Agreement to operate and/or purchase the Facility, Seller shall immediately 
provide copies of the afommentioned documents to EPE. and EPE shall utilize 
such documents on a need-to-know basis for the sole purpose of operating the 
Facility. 

(8) The receipt of the abovc schedules, data, certificates and reports by 
EPE shall not (i) be construed as an endorsement by EPE of the design of the 
Facility, Oi) constitute a warranty by EPE as to the safety, durability or reliability 
of the Facility, Oii) relieve Seller of any of its obligations or potential liabilities 
under the Project Contracts, or (iv) except with respect to the obligations of EPE 
to maintain the confidentiality of documents and information received by it, 
impose any obligation or liability on EPE 

ARTICLE 14 - FORCE MAJEURE 

14.1 Definition of a Force Maieure Event. 

(A) The term "Force Maieure Event." as used in this Agreement, means causes 
or events beyond the reasonable control of, and without the fault or negligence of the Party 
claiming a Force Majeure Event including. without limitation: (i) acts of God; CD sudden 
actions ofthe elements such as floods, earthquakes, or tornadoes; (iii) lightning, fiIe, ice storms, 
or sabotage; (iv) terrorism; (v) war; (vi) riots; (vii) explosion; (viii) blockades; (ix) insurrection; 
(x) strike; (xi) slow down or labor disruptions (except when such actions or dimuptions are 
restricted to the Party's contractors and subcontracton) even if such difficulties could be 
resolved by conceding to the demands of a labor group; (xii) actions or inactions by any 
Governmental Authority taken after the date hereof (excluding (a) actions or inactions by any 
Governmental Authority in respect of any Additional Consent required to construct or operate 
the Facility and (b) the adoption or change in any rule or regulation or environmental constraints 
lawfully imposed by such Governmental Authority), but only if such requirements, actions, or 
failures to act prevent or delay performance; and (xiii) a national, regional, or local pmdemic as 
declared by the United States government. 

(B) The term Force Mqjeure Event dou not include: (a) any acts or omissions 
of any third party, including, without limitation, any vendor, customer, or supplier of Sellers 
unless such acts or omissions are themselves excused by reason of a Force Majeure Event; 
(b) any failure or inability to make payments when due; (c) any full or partial curtailment in the 
electric output of the Facility that is caused by or arises from a mechanical or equipment 
breakdown or other mishap or events or conditions attributable to normal wear and tear or flaws 
(unless such mishap is caused by one of the following: (i) acts of God, (ii) sudden actions ofthe 
elements, including, but not limited to, floods, hurricanes, or tornadoes, Oii) tightening, fire, ice 
storms, or sabotage, (iv) terrorism, (v) war, (vi) riots, (vii) explosions, (viii) blockades, 
(ix) insurrection, (x) strike, (xi) slowdown or labor disruptions (even if such difficulties could be 
resolved by conceding to the demands of a Iabor group) and (xii) emergency orders issued by a 
Governmental Authority); or (d) changes in market conditions that affect the cost of EPE's or 
Seller's supplies, or that affect demand or price for any of EPE's or Seller's products. 
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14.2 Applicability of Foree Maieure. 

(A) Except as otherwise provided in this Agreement, neither Party shall be 
responsible or liable for any delay or fhilum in its peKformance under this Agreement, nor shall 
any delays failure, or other occurrence or event become a Construction Event of Default, an 
Operational Event of Default, Or an EPE Event of Default, to the extent such delay, failure, 
occurrence or event is substantially caused by a Force Majeure Event, provided that the 
notification obligations and terms of Section 14.3(B) and 14.4(B) of this Agreement are 
complied with. 

(B) Except as otherwise expressly provided for in this Agreements the 
existence of a Force Majeure Event shall not relieve the Parties of their obligations under this 
Agreement to the extent that performance of such obligations is not precluded by a Foroe 
Majeure Event, provideot a Force Majeure Event shall not excuse either Party from any failure or 
inability to make payments when due. 

14.3 Effect of Seller's Force Maieure. 

(A) Seller's Notification Obligations. In the event of any delay or 
nonperformance by Seller resulting from a Force Majeure Events Seller shall notify EPE in 
writing as soon as practicable after becoming aware of such occurrence. Within fourteen (14) 
Days of becoming aware of the occurrence of a Force Majeure Event, Seller shall notify EPE in 
wriling of the nature, cause, date of commencement thereof and the anticipated duration, and 
shall indicate whether any deadlines or date(s) imposed under this Agreement may be affected 
thereby. The suspension of performance shall be of no greater scope and of no greater duration 
than tile cure for the Force Majeure Event requires. A Party claiming that a Force Majeure Event 
has occurred shall not be entitled to any relief therefor until a conforming notice is provided to 
the other Party, and such notice shall in any event be provided within thirty (30) Days of the 
Party becoming aware of the Force Majeure Event Seller shall notify EPE of the cessation of 
the Force Majeure Event or of the conclusion of Seller's cure for the Force Majeure Event, in 
either case within two (2) Business Days thereof. 

(B) Seller's Duty to Mitigate. Seller shall use commercially reasonable efforts 
to cure the cause(s) preventing its performance of this Agreement; provided, however, that the 
settlement of strikes, lockouts and other labor disputes shall be entirely within the discretion of 
Seller, and Seller shall not be required to settle such strikes, lockouts or other labor disputes by 
acceding to demands which Seller deems to be unreasonable. 

(C) Delay Caused by Seller's Force Majeure Event. Upon the occurrence and 
during the continuance of a Force Majeure Event and the effects thereof, to the extent that a 
Force Majeure Event affects the ability of EPE to accept Solar Energy from the Facility or to the 
extent that a Force Majeure Event affbcts the ability of Seller to test for Committed Solar Energy 
pursuant to Section 4.6 or to deliver Solar Energy from the Facility, then the hours during which 
the Force Majeure Event occurs shall be excluded from the payment calculations as set forth in 
Section 8.1 of this Agreement. 
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(D) Seller's Force Majeure Restoration. 

(1) In the event that, as aresult of one or mdre Force M4jeur¢ Event(s) or its or their effects or by any combinalion thereof, the construction or operation of the Facility (or any portion thereof) is affected and is not restored or remedied within thirty (30) Days following the date the Force Majeure Event(s) began, then 
Seller shall prepare and deliver to EPE a Restoration Report pursuant to 
subsection (F) below and provisions O)-(5) ofthis subsection (D) shall apply. 

(2) Subject to clauses (3) and (4) below, Seller shall proceed with the 
remedying of the construction or operation of the Facility C'Restoration") in 
accordance with a schedule conlained in the relevant Restoration Report, as defined in subsection (F) hereof (the *'Restoration Schedule"). The cost of such 
Restoration shall be the sole responsibility of Seller; and no compensation shall be 
payable by EPE to Seller with respect to any damage to the Facility as a result of 
the Force Majeure Event. 

(3) If EPE does not agree with the Restoration Schedule contained in 
the Restoration Report, then EPE shall notify Seller within fifteen (15) Days of 
receipt of the Restoration Report and shall, in such notice, propose an alternative 
Restoration Schedule. If the Parties cannot agree upon a revised Restoration 
Schedule within the fifteen (15) Day period following the notice, then either Party 
may submit the matter to mediation pursuant to Section 12.9 of this Agreement to 
determine the proper Restoration Schedule. Notwithstanding the foregoing, Seller shall, subject to satisfying any of the conditions or requirements of the entity 
providing the financing for the Restoration (including any insurance company 
paying a claim to Seller), have the option to proceed with the Restoration while 
the issue ofthe Restoration Schedule is being resolved. 

(4) If Restoration of the Facility is not technically feasible or the 
Restoration cost estimate is greater than Three Million US. Dollars ($3,000,000), 
then Seller shall have the right to terminate this Agreement, whereupon EPE shall 
have the right but not the obligation to purchase the Facility at fair market value as determined in a commercially reasonable manner. Seller shall not be entitled to 
any compensation from EPE unless EPE elects that Seller shall sell the Facility to 
EPE or its designee(s). 

(5) Where Seller is prevented from complying with its obligations 
under this Agreement as a result of one or more Force Majeure Event(s) or its or 
their effects or by any combination thereof for a continuous period of three 
hundred sixtyfve (365) Days, then Section 14.5 below shall apply. 

(E) Seller's Restoration Consents. Notwithstanding anything herein to the contrary, Seller shall not be required to proceed with any Restoration unless and until it shall have received all necessary consents from the Facility Lender, Additional Consenls and any Governmental Approvals required therewith. If Seller does not receive any such consents from the Facility Lender, Additional Consents or any Governmental Approvals required therewith ibr 
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