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PUC DOCKET NO. 50788

RATEPAYERS APPEAL OF THE § BEFORE THE STATE OFFICE
DECISION BY WINDERMERE OAKS  §

WATER SUPPLY CORPORATIONTO § OF

CHANGE WATER AND SEWER §

RATES § ADMINISTRATIVE HEARINGS

WINDERMERE OAKS WATER SUPPLY CORPORATION’S
REPLY BRIEF

TO THE HONORABLE CHRISTIAAN SIANO AND DANIEL WISEMAN,
ADMINISTRATIVE LAW JUDGES (ALJs), STATE OFFICE OF ADMINISTRATIVE
HEARINGS (SOAH):

COMES NOW, Windermere Oaks Water Supply Corporation (WOWSC or the
Corporation), and files this Reply Brief in the above-styled and numbered docket. Pursuant to
SOAH Order Nos. 31 and 34, this brief is timely filed.! In support thereof, WOWSC shows the
tollowing:

I. INTRODUCTION

Ratepayers’ and Staft’s Initial Briefs assert various allegations related to WOWS(C’s
revenue requirement, financial management, and fiduciary duties to mischaracterize the
Corporation’s affairs and its involvement in this rate appeal. However, this rate appeal still boils
down to a single issue: WOWSC’s 2019 outside legal expenses and, specifically, whether
WOWSC can recover these expenses through rates. As discussed in WOWSC’s Initial Brief,
WOWSC incurred the 2019 legal expenses defending itself in several lawsuits filed by the
appellant ratepayers (Ratepayers) and responding to an excessive number of Ratepayers’ Public
Information Act (PIA) requests.? WOWSC accurately budgeted 2020 legal expenses based on the
2019 legal expenses and the likelihood of continued litigation.® It now defends itself in this rate

appeal that, again, Ratepayers initiated. As such, the Corporation continues to incur outside legal

' SOAH Order No. 31 — Post-Hearing Bricling Schedule; Guidelines (Apr. 4. 2023). SOAH Order No. 34 —
Extending Deadling (Apr, 27, 2023),

2 WOWSC Ex. 3, Rebuttal Testimony of Joe Gimmenez, 111 at Bates 9:6-10:7: WOWSC Ex. 26, Supplemental
Rebuttal Testimony of Joe Gimenez, 111 at Bates 7:10-8:2; Bates 3-19: Bates 10:12-13.

1 See also Windermere Oaks Walter Supply Corporation™s (WOWSC) Tnitial Bricl at 6 (Dec. 30, 2021)
(WOWS(C's Tnitial Bricl).
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costs solely on account of the same group of members that now, without basis, asserts WOWSC’s
legal expenses were unreasonable and unnecessary.

As a preliminary matter, State Office of Administrative Hearings (SOAH) Order No. 31
provided that “all factual assertions in briefs shall be supported by evidence admitted at the
hearing....”* Ratepayers wholly failed to meet this low bar. Its Initial Brief is littered with broad,
sweeping statements that are unsupported by any evidence in the record. In fact, Ratepayers often

3

fail to provide citations altogether.” When it does provide citations, the footnotes are often
incomplete or clearly cite to the wrong page and, moreover, contain no support for the matter
asserted in the brief ® Because Ratepayers’ factual and legal misstatements are too widespread to
fully address in the body of this brief, WOWSC prepared a spreadsheet detailing each unsupported
statement of fact, misstatement of fact and law, and mischaracterization of evidence in the record.”
Moreover, more than two weeks after the hearing on the merits, Ratepayers had still failed to
provide SOAH with a copy of Ratepayers™ properly numbered exhibits.® And to further prejudice
the parties in this proceeding, Ratepayers—also two weeks after the hearing on the merits—
replaced mislabeled exhibits and uploaded additional exhibits to the share file service the parties
used to share exhibits before the hearing. In sum, the majority of Ratepayers’ Initial Brief is
unsupported by any evidence in the record and continues to unfairly malign WOWSC without
evidence. Ratepayers’ exhibits are mislabeled, unorganized, and constantly changing, lts Initial
Brief and supporting evidence are therefore unreliable and should be dismissed.

Nevertheless, Staff apparently relies on Ratepayers’ characterization of the underlying
legal lawsuits at issue. Although its Initial Brief is mostly silent regarding the lawsuits, it provides

that WOWSC’s “legal expenses are not costs of service” and, even more concerning, questions

* SOAH Order No. 31 Post-Hearing Bricling Scheduled: Guidelines at 2 (Apr, 6, 2023),

> See, e.g., Ratepavers Representatives’ Initial Brief at 4 (Apr. 11, 2023) (Ratepavers” Initial Brief) (stating
that “Windermere has suggested the Comnission nmst create an exception for the rates of a retail public utility
organized as a nonprofit corporation with menibers” but providing no citation to the record); i at 8 (providing that
*|njeither Windermere's legal expenditures nor the rate increase implemented to fund them was approved by
Windermere's board as the contract requires” but providing no citation to the record): id. at 17 {(alleging that “these
proceedings sought to recover land and damages from individnal fiduciaries and to hand them over the company, free
of charge” but providing no citation to the record).

5 See, e.g., Ratepavers Tnitial Bricl al 16, FN36 (ciling (o “balcs 24257 when ciled exhibil begins al Bates
2433); Id. al 16, FN62 (Tailing 1o provide a citation (o a specilic page numbcer).

? Excel Spreadsheet (provided as Exhibit 1).
# SOAH Order No. 32 Requiring Submission Exhibits (Apr. 6, 2023),
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whether the Corporation should have “contractled] for legal services related to external

23]

litigation.. .at «fl”” This 1s dangerous rhetoric that chills responsible corporate judgment and
directly conflicts with sound public policy. It further states that “[t]he Board’s decision to spend
such an extreme amount stems from the Board’s failure to understand its fiduciary duties.”*’ Staff
blatantly disregards Texas law. As discussed below, the Texas Business Organizations Code
required that WOWSC incur the outside legal fees at issue."" Thus, in contrast to Staff”s apparent
assumption, WOWSC’s decision to retain outside counsel was not discretionary: it was required
by statute. Staft, however, attempts to punish WOWSC for protecting its volunteer directors,
impose post-hoc judgment on WOWSC’s legal decisions, and opine on local issues best left to an
elected Board of Directors. Its position 1s reckless and misguided and, therefore, must be
dismissed.

The record is clear: WOWSC’s legal expenses paid in 2019 and budgeted in 2020 were
just and reasonable. As discussed below, recent developments in the underlying lawsuits further
validate the legal expenses.'”> Most importantly, Staff’s proposed revenue requirement arbitrarily
excludes WOWSC’s legal expenses and would financially destroy the Corporation within a single
year.'? Staff’s and Ratepayers’ assertions regarding WOWSC’s financial records and management
that suggest otherwise are unfounded and false.

The Commission shall conduct a de novo review of an appeal brought under the Texas
Water Code (TWC).** Further, the Commission may consider only the information available to
the governing body at the time it established rates and evidence of reasonable expenses incurred
in the appeal proceedings.'> More specifically, the Remand Order instructed the ALJs to determine
whether the appealed rates meet “all of the standards prescribed under TWC § 13.043(j).”"® As

such, the ALJs must determine whether the appealed rates are “just and reasonable” and “not []

? Commission Staff’s Initial Brief on [ssues Addressed in the Second Hearing on the Merits at 2, 5 (emphasis
added) (Apr. 11, 2023) (Staff’s [nitial Brief).

" Jd al 12,

1 Tex. Bus. Orgs. Code Ann. (TBOC) § 8.051.

2 WOWSC Ex. 26 al Balcs 8:3-13:19.

LY WOWSC Ex. 27, Supplemental Rebuttal Testimony of Mike Nelson at Bates 8:5-9:8.

4 Tex, Waler Code Ann. §§ 13.043(a) and (¢) (TWCY): see also 16 Tex. Admin. Code § 24.101(¢) (TAC).
1 1d.

' Order Remanding Proceeding at 7 (Jun, 30, 2022) (Remand Order).
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unreascnably preferential, prejudicial, or discriminatory but... sufficient, equitable, and consistent
in application to each class of consumers.”*” 1If WOWSC’s rates fail to meet these standards, the
Commission must set new rates.!® Importantly, however, the Commission must “use a
methodology that preserves the financial integrity of the retail public utility.”"”

As discussed in WOWSC’s Initial Brief, WOWSC’s customers demonstrate similar
characteristics and, as such, the appealed rates of general applicability are nondiscriminatory and
equitable. Further, because the record clearly shows that the legal expenses at issue were both
reasonable and necessary, WOWSC s inclusion of the expenses in its annual base rates resulted in
just and reasonable rates. Thus, the Commission should deny Staff’s recommendation to open an
unnecessary and administratively burdensome Compliance Docket.  Furthermore, if the
Commission adopts Staff’s proposed rates and refund, the utility will be unable to provide safe
and adequate water and wastewater services to its members within one year. Finally, WOWS(C’s
rate case expenses are reasonable and should be recovered in full. The Commission should
therefore deny Ratepayers’ appeal and allow WOWSC to continue charging the appealed rates. In
the alternative, the Commission should allow WOWSC to recover its legal expenses through a
surcharge®” or assessment in accordance with Staff”s recommendation.?’

II. CUSTOMER CHARACTERISTICS AND DISCRIMINATORY RATES

A uniform rate charged equally to all customers is not, on 1ts own, equitable and consistent
in application ** Rather, to demonstrate that a uniform rate is nondiscriminatory, the utility must
also show that its customers’ characteristics do not differ in a meaningful manner. > Because

WOWSC’s customers reside in the same location and receive the same services from the same

1 TWC § 13.043().
18 Remand Order at 8.
1 TWC § 13.043().

2 In WOWSC’s Luitial Brief, the Corporation requested that the Commission. if it adopts Staff’s proposed
rates, authorize WOWSC to recover the $171,337 of outside legal fees throngh a surcharge. WOWSC’s [nitial Brief
at 3. 14. To further clarify, if the Commission adopts Staff”s proposed rates, WOWSC requests an ansua! surcharge
of $171.337 until it pays its legal debt in full.

2 Tr. al 857:12-19 (Givens Cross) (Mar. 22, 2023); WOWSC Ex. 27, Atiachment MN-§, (Commission StalT
wilness Anna Givens adopting Commission StalT witness Maxine Gillord's (estimony that WOWSC could recover
rale casc cxpenscs through a surcharge); see alse Stall"s Tnitial Bricl al 8,

2> Remand Order at 6.

3 See Id
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facilities, the Corporation appropriately grouped all its customers in one class.** Thus, the
appealed rates charged equally to all WOWSC customers are non-discriminatory.

As discussed in WOWSC’s Initial Brief, The American Water Works Association provides
that, when a utility establishes customer classes, the utility should consider the location of its
customers, service characteristics, and demand patterns.?® Service characteristics refer to both the
actual services provided, such as raw versus treated water, and the facilities that provide the
service, such as transmission versus distribution systems.?® Demand patterns capture the cost to
serve a particular customer by considering the customer’s total demand and the ditference between
the customer’s peak and average service uses.”’” Noticeably absent from these considerations is

¥ This consideration is

whether a customer identifies as commercial, residential, or irrigation
insignificant because, for purposes of customer classes, utilities should only consider factors that
impact costs to provide water and wastewater services.?”

Nevertheless, Ratepayers alleges that because WOWSC does not distinguish residential
and non-residential customers, the Corporation’s ratepayers necessarily have “a variety of
characteristics.”" Ratepayers cites to WOWSC s RFI response where former WOWSC President
Joe Gimenez provided that “WOWSC’s tariff does not request members to clarity whether its
members are residential or non-residential. 7' Tt subsequently cites to Mr. Gimenez’s testimony
that, to determine whether more than one property has multiple connections to one grinder pump,
Mr. Gimenez stated he “would have to check with our manager to see if he has those records.”?
Ratepayers misconstrues and greatly expands these statements to provide “Windermere

supports the opinion that the taritt does not require applicants to disclose. .. their classification such

* WOWSC Ex. 24, Supplemental Direct Testimony of Grant Rabon at Bates 7, Batcs 10,

2% fd. at Bates 5; Attachment GR-2.

* Fd,

7 WOWSC Ex. 24 at Bates 4.

* Jd. al Balcs 6,

2 Id. at Bates 7.

" Ralepayers™ Tnitial Briclat 10-11,

31 Ratepavers’ [nitial Brief at 10; see a/so Staff HoM2 Ex 19, Windermere's Response to Staff RF1 6-12.

2 Ralepaycers” Tnitial BricCat 12,
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as single-family residence, commercial, industrial or irrigation.”* It provides no citation to this
statement.** It then alleges that, because of WOWSC’s alleged reporting deficiencies, “clearly a

»3 Again, it provides no citation to this

variety of characteristics among ratepayers do exist.
statement that supports any “variety” between WOW SC member characteristics.’® Rather, it relies
on a single commercial hangar that has multiple connections to one meter. The hangar Ratepayers
refers to is a grandfathered property constructed before WOWSC was formed.®” This is the only
property known by WOWSC with different entities that share a single meter.®® It would be
improper and unnecessary for WOWSC to establish a separate customer class for a single,
grandfathered property as Ratepayers suggests.

Moreover, as discussed in WOWSC’s Initial Brief, the airport hangar accounts and single-
family residential (SFR) accounts both impose similar costs on WOWSC’s provision of service.™
It 13 therefore 1rrelevant, for purposes of customer classes, that one property with different entities
share a single meter: this property has a similar cost to serve compared to all other WOWSC
connections.* Thus, despite this single grandfathered property, all WOWSC members reside in
the WOWSC subdivision, receive the same potable water and wastewater service from the same
facilities and water source, and have a similar demand pattern.*' WOWSC’s alleged reporting
deficiencies—which Ratepayers provides no evidence to support—are irrelevant. Rather, to show
that WOWSC’s customers do indeed have different characteristics, Ratepayers must provide
evidence that WOW SC serves customers with meaningfully different costs to serve.** Ratepayers
provided no such evidence, and Staff’s silence on this issue further supports WOWSC’s position.*

Theretore, Ratepayers’ unfounded allegations must be dismissed.

Ralepayers’ Inilial BriclCal 11,

M id.

B R,

* id.

* Stalf HoM2 Ex, 17, Windermere's Conflidential Responsc lo StalT RFT 6-10,
¥ id.

¥ WOWSC’s Tnitial Bricl at 4: see alse WOWSC Ex. 24 at Bates 9.

T WOWSC Ex. 24 at Bates 9.

A WOWSC’s Tnitial Bricl at 5; see also WOWSC Ex. 24 at Bates 10,

1 WOWSC Ex. 24 at Bates 7.

# Stalls Tnitjal Bricl at 3.
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In sum, because WOWSC’s customers reside in the same location, receive the same
service, and impose similar costs on WOWSC, the customers have similar characteristics.* It is
therefore appropriate to group all WOWSC customers 1n a single class and charge the customers
a single rate. Thus, in accordance with TWC § 13.043()), the appealed rates are not unreasonably
preferential, prejudicial, or discriminatory.*

1. STAFF'S REVENUE REQUIREMENT AND RECOMMENDED RATES

Statf alleges that WOWSC has failed to show that its 2019 outside legal expenses were
reasonable and beneficial to its ratepayers and, therefore, recommends removing $171,337 from
the Corporation’s annual base rate cost recovery.*® As such, Staff recommends that the
Commission order WOW SC to charge a new monthly base water rate of $40.43 and a new monthly
base wastewater rate of $29.81 in place of the appealed rates of $90.39 and $66 41, respectively.*’
Statf further suggests that the Commission order WOWSC to refund the ditference between the
appealed rates and Staff’s proposed rates tor the period starting on the eftective date of March 23,
2020, and first billing on or about September 1, 2023,

Statf continues to rely on Ratepayers™ mischaracterization of the underlying litigation and
disregards WOWSC’s statutory duty to protect itself and its directors from legal threats.* It
disregards recent developments in the underlying litigation that show, in contrast to Staff’s
assertion,”® WOWSC has acted reasonably and limited legal fees to the benefit of its ratepayers.>!
And perhaps most importantly, it misconstrues WOWSC’s financial records and chooses to ignore

the detrimental impact Staff”s rates and proposed refund would have on the Corporation’s financial

M WOWSC Ex. 24 at Bates 10.
5 TWC § 13.043G).

1 Staff Ex. 4, Direct Testimony of Maxine Gilford at 12; Tr. at 844:21-24 (Givens Cross) (Mar. 22, 2023);
see afso Prehearing Conference Tr. at 21:16-17 (ALJ Siano) (Mar. 21, 2023) (granting Commission Staff’s motion to
adopt Maxine Gilford’s testiniony).

4 Stall HoM2 Ex. 1. Supplemental Dircet Testimony ol Stephen Mendora at 4:12-26, 5:5-13.
™ Staff HoM2 Ex. 2, Supplemental Direct Testimony of Auna Givens at 8 (Bates 10).
4 WOWSC’s Reply Bricl at 9-10 (Jan. 25, 2022),

3 Staff’s Initial Brief at 4 (alleging that WOWSC’s rate-making policy allows “Windermere’s board of
directors carte balance .. for legal expenses™).

T WOWSC Ex. 26 al Balcs 8:3-13:19.
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integrity > Staff’s proposed rates and refund should therefore be rejected, and the Commission
should allow WOWSC to continue charging the appealed rates instead.

In the alternative, Staff recommends that WOWSC, if it exhausts all available revenue
streams, recover its legal expenses through an assessment or surcharge™ WOWSC will soon
adopt a resolution to amend its tariff to allow for a surcharge to recover its legal expenses.**
Importantly, including these legal fees in a surcharge would enable WOWSC to continue
operations.”> As such, if the Commission does ultimately adopt Staff’s proposed rates, it should
allow WOWSC to recover the underlying legal tees through a surcharge.

A. WOWSC(C’s Revenue Requirement

Staff emphasizes that WOWSC has “misrepresented” its revenue requirement “time and

time again ”>°

It claims—without any legal citations—that because the appealed rates “are
premised on a false revenue requirement,” the rates are necessarily “neither just nor reasonable.”’
In other words, Commission Staff alleges that the appealed rates violate TWC § 13.043 merely
because, when WOWSC set the appealed rates, the Corporation allegedly misapplied the Texas
Rural Water Association’s (TRWA) $576,192 revenue requirement.

But Staff fails to mention that WOWSC, as a non-profit water supply corporation under
Chapter 67 of the TWC,*® has far greater ratemaking discretion compared to other utilities >

Specifically, because the Corporation operates in accordance with TWC §§67.007, 13.002(11),
13.002(24), WOWSC is not subject to the Commission’s original jurisdiction.®® WOWSC’s rates

2 WOWSC Ex. 27 al Bales 8:5-11:2.

3 Tr. at 8537:12-19 (Givens Cross) (Mar. 22, 2023); see alse WOWSC Ex. 27, Attachment MN-§,
(Commission Staff witness Anna Givens adopting Commission Staff witness Maxine Gilford’s testimony that
WOWSC could recover legal expenses through a surcharge); Commission Staff”s [nitial Brief at 8.

* WOWSC Ex. 26 al Balcs 14:4-15: StalT"s Tnitial Bricl at 9-10.
3 WOWSC Ex. 27 at Bates 5:8-16.

6 Stall"s Tnitial BricCat 1.

3 id a2,

* WOWSC Ex. 2 at Bates 27.

¥ See TWC § 13.004.

3]

=

Compare TWC § 13.004 (providing that the Commission has “(he same jurisdiclion over a waler supply
or sewer service corporation that the [Commission] has...over a water and sewer ulility™ only under particular
circumsiances), with TWC § 13.041 (providing the Commission wilh original jurisdiction over waicr and scwer
utilitics): see also 16 TAC § 24 47
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are, therefore, only subject to the Commission’s appellate jurisdiction.®! Put differently, the
manner in which WOWSC ocriginally established the appealed rates 1s not binding on the
Commission’s decision, so long as the rates are ultimately just and reasonable, and not
unreasonably preferential, prejudicial, or discriminatory, in accordance with TWC § 13.043()).%
As discussed further below, WOWSC’s rates meet this threshold.

Moreover, WOWSC has consistently maintained that to establish the appealed rates it
relied on the TRWA Model, which computed a $576,192 revenue requirement using 2019
financials, and subsequently adjusted the TRW A-recommended rates to account tor an increase in
legal fees identified in the 2020 budget.** The adjusted rates were ultimately lower than the TRW A
computed rates and, therefore, WOW SC adopted them to minimize burden on its members.®* This
has been WOWSC’s position throughout testimony, hearing, and discovery.®®> Moreover, it
amended previous RF1 responses to further clarify this ratemaking process.*® But Ratepayers again

mischaracterizes the record and asserts that WOW SC now represents that its revenue requirement

SUOTWC §§ 13.004; 13.002(23) (defining “water and sewer utilities”). 13.043(b)(1) {authorizing nonprofit
water supply or sewer service corporation to appeal rates to the Comniission).

52 TWC § 13.043().
9% Staff HoM2 Ex. 25, Windermere’s Supplemental Response to Staff RF1 1-1.
54 Fd,

& See WOWSC Ex. 36 OC, WOWSC's Response to Staff RFI 6-7 at Bates 2 (stating that “[tjhe TRWA
spreadsheet generated the calculated base rates at roughly $175. The Board used the financial data and determined
that, to add to the previous vear’s legal fee budget of roughly $3,130 per month and to satisfy its obligations to law
firms that totaled $20.000 per month ($250.000 in the vear 2020), it required an extra $16.000 per month. Thus,
because the Board could collect $16.000 per month with a rate lower than $173, it reduced the base rate to reflect the
amount needed for ongoing legal fees.”); Tr. at 199:1-11 (Nelson Cross) (Dec. 1, 2021) (providing that “the concept
was to look at 2019, right, use it in a rate study to nnderstand how high we could increase rates and then see if we
could meet the $10,000 a month per law firm |in the 2020 budget]™): Tr. at 199:8-11 (Nelson Cross) (Dec. 1, 2021)
(WOWSC answering “|v]|ep” after questioned whether WOWSC “designed these rates to enable you to meet a budget
of 10,000 a month per law firm going forward™); WOWSC Ex. 7, Direct Testimony of Mike Nelson at Bates 9:4-7
(Nelson Direct) (providing that “WOWSC’s 2020 budget estimated a net loss of $174.515 primarily by estimated
legal costs of $250,000.... In order to defend itself in these various lawsuits, WOWSC needed to increase rates in
order to be able to continue providing safe and adequate water and sewer service while also paving the necessary legal
fees associated with ongoing litigation™): Ratepavers Ex. 12, WOWSC’s Supplemental Response to Staff’s First RF1
at Bates 36 (WOWSC stating that “|t[he 2020 Budget shows that without the rate increase, WOWSC projected a
$174.515.00 loss™).

% See SlalT HoM2 Ex. 3, WOWSC’s Supplemental Response o StallT's RFT 1-2; SialT HoM2 Ex. 4,
WOWSC’s Supplemental Response (o Stalls RFT 1-4; Stalf HoM2 Ex. 5. Supplemental Response 1o Stalls RFT 1-
11; Stalf HoM2 6, WOWSC's Supplemental Response 1o Stall’s RFT 1-17; Siallf HoM2 7, Supplemental Response (o
StalT’s RFT 1-25,
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is $674,905.75.°7 To support its claim, Ratepayers cites to an RFI response where it had ask
WOWSC to perform extraneous calculations and which WOWSC expressly stated this amount is
“not a revenue requirement and would not be appropriate for setting rates.”® Staff witness Anna
Givens stated that she had “no reason to disagree” with this statement.®” As such, Ratepayers’
mischaracterization i1s unsupported and, therefore, must be rejected.

Importantly, WOWSC’s board is composed of volunteer directors who have otfered, and
were elected to, spend their time running a water and wastewater utility in their community.”
They are not employees of the utility and have responsibilities outside of their capacity as
WOWSC directors.”t  As such, WOWSC’s directors are not ratemaking experts. Although
WOWSC may have utilized its revenue requirement in a manner in which Staff is unfamiliar to
establish the appealed rates, this alone does not establish that the rates are unjust and
unreasonable.”® Staff implies this but provides no legal citation to support its claim.” In contrast
to Staff"s assumption, the just and reasonable standard does not require that WOWSC set rates “to
recover [its] cost of service down to the cent.”” Rather, WOWSC’s rates “must be set within a
range of reasonable values.”” As discussed further below, WOWSC’s ratemaking process
resulted in rates “set within a range of reasonable values™ and recovers only reasonable and

necessary expenses. Staff’s allegations regarding “mischaracterization[s]” of WOWSC’s revenue

requirement and related legal assertions must therefore be rejected.

% Ralcpayers” Tnitial Bricl al 20-21.

% [d. . Staff HoM2 Ex. 58, WOWSC’s Response to Ratepayer RF1 8-2 at Bates 4 (emphasis added).
® Tr. al 891:7-15 (Givens Recross) (Mar. 22, 2023),

T WOWSC Ex. 2. Direct Testimony of Joe Gimenez, 111 at 5:21-6:3 (Bates 6:21-7:3).

1 See WOWSC Ex. 2 at 4:1-7 (Bates 5:1-7).

b

7> See Staff Ex. 4 at 8:1-20 (providing that just and reasonable rates provide a utility with “adequate debt
service, reasonable interest rates, ability to maintain facilities, and ability to obtain funding for future infrastrcture™);
Petifion of Pafoma Lake AMunicipal Utilitv District No. 1, et of. Appeating the Raremaking Actions of the City of Round
Rock in Travis and Williomson Counties, PUC Docket No. 48836, Order on Appeal of SOAH Order No. 17 at 3
(Apr. 29, 2022).

- SlalT"s Tnitial Bricl al 2 (stating that “Windermere™s rales are neither just nor reasonable as they are
premiscd on a false revenue requirement”™ bul providing no cilation).

M Pefition of Paloma Lake Municipal Utility District No. 1, et al. Appealing the Ratemaking Actions of the
Citv of Round Rock in Travis and Witliamson Counties, PUC Docket No. 48836, Order on Appeal of SOAH Order
No. 17 at 3 (Apr. 29, 2022).

SR
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1. WOWSC’s rates collect budgeted legal expenses anticipated with
reasonable certainty.

Under the just and reasonable standard, a water supply corporation’s rates may “collect
only expenses actually realized or which can be anticipated with reasonable certainty.””
Ratepayers asserts that because WOWSC, at the time it set the appealed rates, did not have
projections for total future legal costs, 1t was improper for WOWSC to incorporate into the
appealed rates the $250,000 budgeted legal fees that included the $171,337 of 2019 legal fees.”’
However, WOWSC knew that pursuant to its payment agreements with outside law firms, it would
owe $20,000 a month for its legal representation for the foreseeable future.”® And it knew that
once its legal fees were fully paid in accordance with the payment agreements, it would lower its
base rates.” Therefore, the total future legal expenses are irrelevant: WOWSC knew at the time
it set the appealed rates, with absolute certainty, that it would owe $20,000 in legal fees a month
until it pays off its legal debt. 1ts 2020 budget and monthly profit and loss statements reflect this
certainty * Importantly, its general ledger shows that after the appealed rates went into effect,
WOWSC consistently paid Lloyd Gosselink and Enoch Kever in accordance with the
Corporation’s 2020 budget '

Ratepayers implies that WOWSC improperly approved its payment plan and, without any
citation, asserts that “Windermere never told CoBank about any alleged ‘minimum payment’
arrangement.”® But in the sentence directly after this assertion, Ratepayers quotes a WOWSC

email that disclosed to CoBank WOWSC’s minimum payment plan at issue® As such,

Ratepayers’ assertions are unsupported by the record. More importantly, the assertions are

® Id. see also Suburban Util. Corp. v. Pub. Uil Comun’n of Tex., 652 8. W .2d 3538, 362 (Tex. 1983).
¥ Ralepaycrs’ Tnitial Bricl al 18-19.

T, 198:9-14, 199:1-11 (Nelson Cross) {Dec. 1, 2021); see afso Staff HoM2 Ex. 41, WOWS(C’s Response
to Staff RF1 8-3 at Bates 1-2.

? WOWSC Ex. 26 al 13:20-14:3,

¥ Staff HoM2 Ex. 41 at Bates 2 (note that WOWSC’s 2020 budget gronped “appraisal” and “legal” expenses
together, which total $2350.000); see, e.g., WOWSC Ex. 27 at Attachment MN-12, Bates 13 (Providing that February
2022 budget related to underlving lawsuits was $20.,000).

81 See, e.g., Ratcpayers HOM2 Ex. 119, Windermere 2021 GL lrom Attachment Ralcpaycrs 8-24 at Bales
1-6.

¥ Ratepavers’ Initial Brief at 19.
8,
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completely irrelevant for purposes of this rate appeal and should therefore be rejected. In sum,
becanse WOWSC knew with “reasonable certainty” that it would owe $20,000 a month for its
legal representation, it validly incorporated this amount into its base rates.
2. WOWSC does not object to Staff’s recommendation related to the
Corporation’s depreciation expense.

WOWSC does not contest Commission Staft"s recommendation that the Corporation
record the revenues it recovers through its annual depreciation expense as customer-contributed
capital in WOWSC’s Capital Expenditure Reserve, and to use such revenues to fund future plant
investment.®

B. Just and Reasonable Outside Legal Expenses

Just and reasonable rates provide a utility with the amount necessary to maintain an
adequate debt service, obtain funding for future infrastructure, and pay operating and maintenance
expenses associated with the provision of adequate water and wastewater services.* The National
Association of Regulatory Utility Commissicners’ (NARUC) definition of “operation and
maintenance” includes legal fees and books these fees under “Account 631.”% The Commission
operates under the NARUC chart of accounts and, therefore, classifies legal fees as expenses
associated with the operation and maintenance of a utility.*” Thus, a utility may recover through
its base rates reasonable and necessary legal fees as a cost of service ™

The TWC specifically authorizes a non-profit water supply corporation to “employ and
compensate counsel to represent the corporation as the board determines is necessary.”®® And
importantly, the Texas Business and Organizations Code provides that a non-protit corporation
“shall indemnify a governing person, former governing persen...against reasonable expenses
actually incurred by the person in connection with a proceeding in which the person is a respondent

because the person is or was a governing person. . if the person is wholly successful...in the

¥ Staff’s 1nitial Brief at 8-9.
% See S(all Bx. 4 al 8:1-20; 16 TAC § 24.41(b)(1)(A).

¥ Tr. 845:6-17 (Givens Cross) (Mar. 22, 2023). WOWSC similarly categorizes its legal expenses under
Account 631. Tr. at 847:10-20 (Givens Cross) (Mar. 22, 2023); see afsc WOWSC Ex. 17, WOWSC’s Respouse to
Ratepayvers RFI 1-12 at Bates 7.

8 See Tr. at 846:8-15 (Givens Cross) (Mar. 22, 2023),
% See 16 TAC § 24.41(0)1)(A).
®TWC § 67013,
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defense of the proceeding.™® Texas courts broadly construe TBOC § 8.051 and, if a governing
person is successful in her defense, have found that “indemnification is mandatory” even if
“disinterested governing persons” failed to approve the indemnification by vote under TBOC §
8.031.7!

The record is clear: the legal fees at issue were necessary. As discussed in WOWSC’s
Initial Brief, the Corporation incurred the tees defending itselt and its directors against a handful
of WOWSC members who, after exhausting all other remedies through litigation, the election

process, and even social media harassment,*?

attempt to use this rate appeal as a forum to resolve
local disputes.” In fact, Ratepayers initiated all the underlying lawsuits other than the Peaxton
Lawsuit, which WOWSC filed in response to Ratepayers’ PIA requests to preserve confidential
4

information ” In their Initial Brief, Ratepayers again disregards WOWSC’s duties under the

TBOC and allege that—without any citations to the record or law—WOWSC had “no obligation”
to defend its directors and that “[a] majority of the board. .. were [sic] motivated by self-interest.”"
In fact, the majority of Ratepayers’ allegations regarding WOWSC’s involvement in the
underlying lawsuits lack citations to the record altogether.®® They should therefore be rejected.
Statff justifies its exclusion of outside legal expenses by characterizing WOWSC’s Board
of Directors as recklessly approving legal expenses without limit and without check.”” But again,
Staff fails to review the underlying litigation and, therefore, apparently relies on Ratepayers’
erratic and unsupported mischaracterizations.”™ One of the few exhibits Commission Staff does

rely on to characterize WOWSC’s legal expenses as imprudent was not admitted at hearing and,

therefore, is not in the record.®® Put differently, Staff blindly follows Ratepayers—the same

* TBOC § 8.051 (cmphasis added); see also TBOC § 8.002 (providing that § 8.051 applics 1o non-profit
corporations).,

N [otze v. IN Mgmt., LLC, 651 S.W.3d 19, 33 (Tex. App.—Houston | 14" Dist.| 2021, pet. Filed) (emphasis
added).

i3

WOWSCEx. 2 at 19:16-20:10 (Baics 20:16-21:10),

U3 Id at 16:13-20 (Bates 17:13-20), 21:10-22:11 {Bates 22:10-23:11). WOWSC Ex. 26 at Bates 7:10-11:15.
“ WOWSC Ex. 3 at Batcs 9:6-14; WOWSC Ex. 26 at Batcs 7:10-8:2. Bales 8:3-19, Bates 10:12-15,

** Ratepavers’ Initial Brief at 17.
fd al 14, 17,

Y7 Staff’s Initial Brief at 4.

= Fd,

£

" Compare Staff’s Initial Brief at 4. FN16 {citing to Ratepayers HoM 2 Ex. 48), wirh Tr. Table of Contents
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members who brought the underlying lawsuits against the Corporation—and without any
explanation proclaims that WOWSC’s legal fees were unreasonable.
1. Texas statute required WOWSC to incur the legal fees at issue.

The record'™ shows that the $171,337 of legal fees at issue in this proceeding relate to (1)
general counsel for contracts, Public Information Act (PIA) requests, Open Meeting Act
compliance, and general member inquires regarding Texas law and WOWSC’s corporate bylaws;
(2) WOWSC v. The Honorable Ken Paxton (“Paxton Lawsuit™);'"" (3) TOMA Integrity v. WOWSC
(“TOMA Lawsuit”);'*? and (4) Rene Ffrench, et al. v. Friendship Homes & Hangers, LLC, et al.
(“Double F Hanger Lawsuit”).!" As Staff provides, due to these lawsuits, “evaluating the justness
and reasonableness of [WOWSC’s] rates. .. requires a slightly more nuanced approach” compared
to normal rate appeals.'** Nevertheless, Staff failed to review the underlying litigation altogether.
As discussed below, however, these matters required that WOWSC incur the legal fees now at
issue.

In 2018, several WOWSC members including Patti Flunker, one of the Ratepayer
Representatives, initiated the 7OMA Lawsuit seeking mandamus against WOWSC related to a
land transaction.’® As a named defendant in the 7OMA Lawsuit, WOWSC was required to incur
legal expenses to defend itself.!® The trial court and court of appeals both denied the plaintiffs’
requested remedy and, after the plaintiffs appealed to the Texas Supreme Court, the Court refused

at xi {providing that Ratepavers HoM 2 Ex. 48 was offered but not admitted).
1% WOWSC Ex. 26 at Bales 7:16-8:2: WOWSC Ex. 3 al Bates 7:1-8:8, 9:6-10:7.

W Windermere Oaks Warer Supply Corporation v. The Honorable Ken Paxion, Aftornev General of Texas,
Cause No. D-1-GN-19-006219 (201* Dist. Ct., Travis Connty, Tex. Sept. 16, 2019) (Faxfon Lawsuit).

2 TOAMA Integrity v. Windermere Oaks Water Supply Corporation, Cause No. 47331 (33" Dist, Ct., Burnct
County, Tex.. Dec. 12, 2017) (TOMA Lawsuil).

WS Rene Ffrench, John Richard Dial, Stuart Bricce Sorgen, and as Representatives for Windermere Oals
Water Supply Corporation v. Friendship {fomes & Hangers, LLC; WOWSC, and its Dirvectors Wiltiam Earnest,
Thomas Michael Madden, Dana Martin, Robert AMebane, and Patrick Multigan (originally styled Double £ {fanger
Operations, LLC, Lawrence R. Ffrench, Jr., Pairicia Flunker, and Mark 1. McDonald v. Friendship Homes &
Hangers, LLC, and Burnet Counpv Commissioners Court), No. 48292 (334 Dist. Ct.. Burnet County, Tex. Jul. 9, 2018)
(Double F fanger Lawsnit).

104 Q1all s Tnitial Bricl at 4.
W WOWSC Ex. 2 at 18:3-10 (Bates 19:3-10) WOWSC Ex. 3 at 9:11-14.
196 Fe al 18:22-19:15 (Bales 19:22-20:15),
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to reconsider the case.'*” Around this time, the Corporation started to receive an inordinate amount
of PIA requests from individuals involved in the 7OMA lawsuit, including an individual that
cohabitates with Ratepayer Representative Patti Flunker.!®® Due to the litigious nature of the P1A
requestors, WOWSC retained legal counsel to ensure compliance with the PIA and avoid future
lawsuits.'"

These PIA requests eventually torced WOWSC to bring the Paxton Lawsuit against the
Attorney General’s office (AG) to prevent disclosure of privileged information.'" Although the
AG changed its position and ultimately agreed with the Corporation that the PIA excepted the
requested information from disclosure, the PIA requester engaged attorney Kathryn Allen—who
now represents Ratepayers in this proceeding—to intervene.'!! As such, despite its superior legal
standing, WOWSC released the information to reduce the legal fees now at issue.'*?

Finally, in 2019 the same plamntiffs in the 7O0MA Lawswmit, including Ratepayer
Representative Patti Flunker, again retained Kathryn Allen and initiated the Double i© Hanger
Lawsuit suing the Corporation and five former directors in their capacity as WOWSC directors for

t.!"%  Subsequently, the

their involvement in the land transaction at issue in the 1OMA Lawsui
plaintitts modified their suit to also name three active directors in their capacity as WOWSC
directors.!'* As such, the plaintiffs structured their lawsuit in a manner that required WOWSC to
retain multiple law firms to provide proper defenses for both the Corporation and its directors,
resulting in increased legal fees.'!

Importantly, however, WOWSC has done everything in its power to limit legal expenses

to the benetit of its ratepayers. It prudently required each named director defendant to sign an

%7 WOWSC Ex. 26 a1 9:1-6.

1 WOWSC Ex. 2 at 14:15-15:12 (Bates 15:15-16:12). 21:10-17 {Bates 22:10-17) see also Voluninous
Attachment to WOWSC Ex. 3 (P1A requests).

%" WOWSC Ex. 2 at 15:12-17 (Bales 16:12-17).
U wWOWSC Ex. 26 at 8:3-7.

M 7d ai 8:8-10.

12 jd. at 8:10-19.

M3 WOWSC Ex. 2 at 18:11-12 (Bales 19:11-12), 19:9-11 (Balcs 20:9-11: WOWSC Ex. 3 al 9:6-14,
Allachment JG-21 at Balcs 57; see also WOWSC Ex. 3 al Attachment JG-25 (Double I Hanger Lawsuil First
Amended Petition),

W1 WOWSC Ex. 2 at 19:12-15 (Bates 20:12-13).
15 WOWSC Ex. 3 at 7:12-14, Attachment JG 22 at Bates 19-20,
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indemnification agreement that guaranteed legal fee reimbursement to WOWSC if “any final
determination is made by a Court” that the director breached her fiduciary duty.!'® And despite
Ratepayers demands, WOWSC refrained from bringing the Double F' Hanger Lawsuit against
former WOWSC director Dana Martin and incurring additional legal fees.!'” Recently, after
plaintitts spent over $400,000 in legal tees in the Double i© Hanger Lawsuit, the jury returned a
verdict against Dana Martin tor a mere $70,000, turther vindicating WOWSC’s legal decision
making.'""® Finally, WOWSC attempted to mitigate outside legal expenses associated with the
Double 1 Hanger Lawsuit through demand letters, mediations, and community meetings.'"”
Unfortunately, after extensive effort, resolution was unsuccessful due to the plantiffs’ litigious
nature. 2

In sum, Ratepayers required that WOWSC incur the $171,337 of legal fees at issue, and
the extensive amount WOWSC has continued te incur since 2019, First, WOWSC initiated the
Paxton Lawsuit, an administrative proceeding limited in scope and cost, to protect privileged
information from Ratepayers and ultimately nonsuited the suit to avoid incurring additional legal

' Second, as Staff witness Maxine Gilford previously conceded, WOWSC was a

expenses. '’
named defendant in the 7OMA and Double I Hanger Lawsuits and was theretore required to
defend itself.'?? Third, because Ratepayers sued the WOWSC directors “in their official capacities
as current or former Directors and/or Officers of the WSC,” the TBOC § 8.051 required WOWSC
to indemnify its current and former directors in the Dowble F Hanger Lawsuit.'?® It is therefore
irrelevant, even 1f true, that the “member lawsuits and PIA requests posed no risk to the
company.”'**  Sound corporate judgment required that WOWSC defend itself and protect its

interests. Texas law required that WOWSC indemnify its directors and adequately respond to

¢ WOWSC Ex. 26 at Bales 136,

U7 WOWSC Ex. 3 at Bates 12:1-17.

"8 74 at Bates 10:8-17, 19:6-14; WOWSC Ex. 26, Allachment JG-44 at p. 3 ol 98 (Balcs 40),
12 fd. at Bates 18:3-19:6.

120 WOWSC’s Tnitial Briclat 12.

11 WOWSC Ex. 26 at 8:14-19.

La

122 Stall Ex. 4 al 12:14-15 (Commission Stafl witncss Maxine Gilford providing “T understand that
Windermere could not just ignore the TOMA and Ulira Vires suits™.

123 WOWSC Ex. 3 at Attachment JG-235 at Bates 1-2;: TBOC § 8.051; f/otze. 651 5. W .3d at 33.

124 Ratcpayers” Tnitial Bricl at 15-16.
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Ratepayers’ PIA requests. The related legal fees were, therefore, necessary and reasonable costs
of service.!*> As such, the Commission should allow WOWSC to continue charging the appealed
rates or, in the alternative, allow WOWSC to recover its legal expenses through a surcharge.

C. Staff’s Revenue Requirement

The Commission must set rates that preserve the utility’s financial integrity.'?® Although
there is no definition or standard of “financial integrity,” the Supreme Court of Texas has tound
that an investor owned utility (IOU) must be allowed to recover its operating expenses together
with a reasonable return on invested capital '*’ Importantly, that requirement is “only met if the
return is sufficient to ensure confidence in the financial integrity of the enterprise, so as to maintain
its credit and to attract capital "%

In contrast to an [OU, however, WOW SC is a nonprofit water supply corporation that does
not have any shareholders and, therefore, may only realistically pay its legal expenses and maintain
its credit through rates.'” As discussed in WOWSC’s Initial Brief, WOWSC may eventually
recover Dana Martin’s detense costs, Allied World Insurance’s (Allied) settlement, and damages
from the Dowuble I Hanger lawsuit, and would use this recovery to pay its legal debt."® But the
recovery is still uncertain and subject to the judicial process.* WOWSC’s financial integrity,
therefore, depends on recovery of the 2019 legal fees through its base rates or a surcharge.

Ratepayers implies that because WOWSC’s Board has mismanaged the Corporation’s
financial affairs, the Commission 1s not required to establish rates that preserve WOWSC’s
financial integrity.”® As discussed below, however, it supports these allegations with fabricated
loan and financial reporting requirements and a mischaracterization of financial records.'” It even

attempts to show that WOWSC, merely because it retained outside counsel, violated federal tax

125 See 16 TAC § 24 41 (cmphasis added) (providing (hat a ulility"s cost of scrvice includes “expenses that
arc rcasonable and recessary 1o provide service 1o the ratepavers™).

135 TWC § 13.043().

¥ Suburban Util. Corp., 632 §.W.2d a1 362,

138 id.

122 WOWSC Ex. 27 at Balcs 11:3-13,

13 WOWSC Ex. 26 at Bates 11:16-12:9, Bates 13:1-19.

131 !]Yd

13> Ratepavers” Initial Brief at 22-26: Staff”s [nitial Brief at 4.
133 Ratcpayers” Tnitial Briel at 16-19, 22-26,
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law.**  Again, these allegations are unfounded and blatantly false, but more importantly, well
outside the scope of this proceeding.!*®

Staftf similarly misconstrues WOWSC’s financial records and proclaims that Staff’s rates
“would allow Windermere to maintain 1ts financial integrity while also allowing it to pay what 1t
owes.”"*® Tt further states that WOWSC “has cried financial ruin” and “brought on the financial
vapors.”'7  Staff chooses to patronize WOWSC’s volunteer board of directors rather than
adequately review the Corporation’s financial records. Specifically, it relies on WOWSC’s “profit
of $41,158.66” that the Corporation realized “even at its pre-increase rates.”** Due to this alleged
profit, the Corporation “never needed to raise its rates to pay external legal expenses.’'¥
Importantly, however, WOWSC received a $59,855 84 insurance settlement in 201914 As such,
the “profit” Staff relies on derived almost entirely from a one-time insurance payment and is
therefore irrelevant for purposes of WOWSC’s rates and required revenue. Excluding this one-
time payment, with the pre-increase rates WOWSC s loss in 2019 was $18,697.18. Importantly,
this loss occurred before the Corporation recognized significant increases in legal expenses.'"
Thus, the appealed rates were, and still are, necessary for WOWSC to provide water and
wastewater services to its members.

Nevertheless, despite WOWSC’s additional loan requirements, customer growth, and
required infrastructure improvements, Staff recommends rates lower than the rates effective before
WOWSC’s March 2020 rate change.'*? As discussed in WOWSC’s Initial Brief, to fund necessary
capital expenditures, the Corporation entered into a credit agreement with CoBank in September

2020 that requires WOWSC to maintain a Debt Service Coverage Ratio (DSCR) of 1.25 to 1.00.'+

13 1d. al 5-10.

1 TWC § 13.043(j); Remand Order; Prehearing Conference Tr. at 12:21-13:7 (AL) Siano) (Mar. 21, 2023).
136 StalT’s Tnitial Briel at 2.

B 1d at2.9.

1% Td. aL 9.

13 fd.

140 Ratepayers HoM?2 Exhibit 133, WOWSC™s Response (o Ralepaycers 8-27D, 2019 Year End Financials -
Balance Sheet & Profit and Lost Performance al Baies 3 (se¢ “Line Tiem 4200 — Tnsurance Claim Scitlements™).

111 jd
142 Slalf HoM?2 Ex. 1, Supplemental Direct Testimony of Siephen J Mendova at 4:14-26, 5:10-13,
5 WOWSC Ex. 26 at Bates 5:3-9; WOWSC Ex. 27, Attachment MN-13 at p. 11 of 19 (Bates 118), p. 18

18
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Moreover, the WOWSC subdivision currently adds roughly six houses each year, and has 130
vacant lots and forty additional hangars that could soon be developed.'** Finally, WOWSC must
expand its Sewer Plant, soon replace its raw water pumps, and soon replace its clarifier system '
As such, legal expenses aside, it 1s unclear how Staff expects WOWSC to maintain 1ts credit, fund
necessary expansion, and issue refunds with rates /lower than the rates etfective prior to the
appealed rates.

Statf’s proposed rates applied to WOWSC billing data that incorporates the Corporation’s
necessary legal payments'*® have the following financial impact: (1) after 11 months, WOWSC
would have no funds to meet its loan covenant reserves; (2) after 12 months, WOWSC would
exhaust 1ts checking and money market account balances and, therefore, be incapable of paying
its bills; and (3) after 12 months, WOWSC would not meet its loan covenant’s DSCR.!*" Staff’s
proposed rates and recommended refund would have the following impacts: (1) after six months,
WOWSC would have no funds to meet its loan covenant reserves; (2) after seven months,
WOWSC would exhaust its checking and money market account balances; and (3) after 12 months,
WOWSC would not meet its loan covenants” DSCR.'*® Moreover, these analyses assume that
WOWSC receives all standby and late tees in the first month of the year, WOWSC has no capital
expenditures throughout the year, and WOWSC has complete access to its account balance and

9

standby and late fees.!*” As such, the analyses represent ideal outcomes and, under realistic

conditions, WOWSC’s default timeline would accelerate.*>"
In short, Staff’s proposed rates would financially destroy WOWSC. Within a year,
WOWSC’s loans would become immediately payable, likely leading to a quick sale of WOWSC

property vital to the Corporation’s operations.'”>’ WOWSC would violate its CoBank loan

ol 19 (Batgs 125).
1 WOWSC Ex. 26 at Bates 6:11-14.
143 Fd al Bales 6:15-7:3.
5 WOWSC Ex. 27, Attachment MN-12 at p. 5 of 91 (Bates 21).
147 I al Bales 8:5-14; Attachment MN-11,
18 /o at Bates 9:9-18, Attachment MN-14,
149 F al Bales 8:15-9:3, Batcs 9:18-10:2.
130 id.
5V Id al Balcs 10:16-20,
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covenant’s DSCR and, therefore, fail to secure new loans for capital improvements.'>* And it
would default on its legal bills, subjecting itself to increased legal liability.'>* Thus, Staff’s
proposals would inevitably lead WOWSC to bankruptcy or receivership and, ultimately, impact
WOWSC customers’ ability to receive water and wastewater services. Therefore, Staff’s proposed

rates and refund must be denied.

1. Town of Woodloch does not apply.

Both Ratepayers and Staff rely on Town of Woodloch and, specifically, the conclusion that
“[c]onsiderations of financial integrity cannot...be treated as a trump card that overrides the
utility’s obligation to comply with the standard requirements for proving its water and sewer
rates.”"*  Accordingly, Ratepayers and Staff assert that TWC § 13.043 does not require the

135

Commission to set rates that preserve the financial integrity of the utility. "~ But importantly, the
Commission reached this conclusion due to the Town of Woodloch’s (Town) inclusion of
discretionary operation and maintenance expenses that the administrative law judge (ALJ)
ultimately found improper.!”® Specifically, the Town included in its revenue requirement expenses
that it likely already collected through a surcharge !>’ As such, according to the ALJ, the Town
included unreasonable and unproven expenses In its revenue requirement and, therefore, the
proposed rates” impact on the Town’s financial integrity was not dispositive.'*®

In contrast to the Town, Windermere did not include any discretionary and extraneous
expenses in its revenue requirement. Rather, the primary revenue requirement expenses at issue

39

are the 2019 legal fees.™ As explained above, these expenses were not discretionary but were

152 fd. at Bates 10:20-21.
153 7d al Bales 10:3-10.

13 Staff’s lnitial Brief at 4: Ratepayers’ Initial Brief at 23; see also ppeal of Water and Sewer Rates
Charged bv the Town of Woodloch CCN Nes. 12312 and 20141, Docket No. 42862, Order at Conclusion of Law 13
(Mar. 7, 2016).

133 Ratcpayers” Tnitial Bricl at 22-23; StalT"s Tnitial Bricl al 4.

L6 Appeal of Water and Sewer Rates Charged bv the Town of Woodloch CON Nos. 12312 and 20141, Docket
No. 42862, Proposal for Decision at 9- 10, 22-23 (Oct. 29, 2015).

7 I al 9-10.
138 1d. at 22-23.

152 StalTEx. 4 at 12: Tr, a1 844:21-24 (Givens Cross) (Mar, 22, 2023); see also Prehearing Conlerence Tr, at
21:16-17 (ALT Siano) (Mar. 21, 2023) (granting Commission SialT"s molion 10 adopt Maxine Gillford’'s (¢slimony).
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necessary costs of service. It is therefore imperative that the Commission recognize the proposed
rates’ detrimental impact on WOWSC’s financial integrity.
2. Ratepayers’ scattered allegations regarding the WOWSC Board’s
mismanagement are unfounded, irrelevant, and should be dismissed.
First, Ratepayers claims that WOWSC’s rates allow the Corporation to recover revenue
“beyond the reasonable needs of its business™ and, theretore, the rates are inconsistent with Internal
Revenue Code (IRC) § 501(c)(2) and the Corporation’s bylaws.!®’ Ratepayers fail to mention that
outside legal fees are a recognized cost of providing water and sewer service and are categorized
as such under the NARUC system of accounts.**! Therefore, as a 501(c)(2) corporation, WOWSC
was well within its rights to allocate revenue to legal representation for the benefit of the
Corporation and its ratepayers. Moreover, Ratepayers fails to cite to anything in the record that

demonstrates WOWSC’s alleged over-recovery of revenue.'®

Most importantly, however,
Ratepayers federal tax related claims are far outside the scope of this rate appeal.’™ They should
therefore be dismissed.

Ratepayers subsequently cobbles together various financial documents and emails to
mischaracterize the WOWSC Board’s financial management. Specifically, it fabricates CoBank
reporting requirements and misconstrues the Corporation’s general ledger. 1t implies that because
WOWSC failed to disclose 1ts $121,000 legal liability “anywhere on its financials or tax filings,”
the records failed to accurately reflect the Corporation’s operations.'®® Importantly, however,
Ratepayers fails to cite to any law or CoBank credit agreement provision that requires WOWSC
to report its legal liability.'™ Nevertheless, the Corporation disclosed its legal liability, in
accordance with CoBank’s credit agreement,'®® in writing to CoBank representative John

Deluca.!®” Further, without any citation to the record, Ratepayers alleges that WOWSC was

150 Ratcpayers” Tnitial Bricl at 6, 8.

11 Tr. 845:6-17, 847:10-20 (Givens Cross) (Mar. 22, 2023).

12 Ratcpayers™ Initial Bricl at 8,

153 TWC § 13.043(j); Remand Order; Prehearing Conference Tr. at 12:21-13:7 (AL) Siano) (Mar. 21, 2023).
%4 Ratcpayers Tnitial Bricl at 23-24,

185 id.

156 WOWSC Ex. 27 al 5 (Scction 4.7 requires that “the Borrower is not aware of any Material Adverse
Change that has not been disclosed in writing 10 Lender™) (emphasis added).

7 WOWSC Ex. 44 OC. Confidential — WOWSC's Response to Ratepavers’ RF1 8-7 at 385 (Bates 387)
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91%%  However, it fails to define “insolvent” and, importantly,

insolvent at the end of 201
WOWSC’s financial records show that in 2019 the Corporation’s assets exceeded liabilities.'®”
Moreover, Ratepayers claims that WOWSC failed to inform CoBank of the Corporation’s payment
agreements with outside legal counsel and “misled” CoBank about WOWSC’s legal debt.'” But
WOWSC informed CoBank of its minimum payment plans and legal liabilities in writing.'”" The
Corporation continued to provide updates to CoBank regarding the underlying lawsuits as they
proceeded.'”

Finally, Ratepayers asserts that WOWSC “comingled” CoBank funds and, therefore,
improperly devoted loan proceeds to legal fees.!” It subsequently states that “[i]t is undisputed
that CoBank prohibited [WOWSC] from using loan proceeds to pay legal costs” but, again, fails
to support this assertion with any citation to the record. Nevertheless, because the Corporation
“transferred only $259,000 of the $300,000 [CoBank loan] to the ‘MM’ account” in January 2022
and, “[s]ince that time, there have been...numerous legal payments,” Ratepayers accuses WOWSC
of allocating CoBank loan proceeds to pay the Corporation’s legal expenses.'”™ Importantly,
however, WOWSC wrote a check to “Superior Tank Company, Inc.,” a corporation that supplies
clarifier tanks, on January 24, 2022, for $40,583.75.""" As such, in contrast to Ratepayers’
accusation, WOWSC allocated the remaining loan proceeds to pay for a clarifier tank in

176

accordance with its CoBank loan promissory note. Ratepayers’ theory must therefore be

rejected.

(informing CoBank in May 2020 that the Corporation “is currently...in arrears to our legal firms for $110,000); see
also WOWSC Ex. 44 OC at 343 (Bates 343).

168 I al 24,

152 Ratepavers HoM 2 Ex. 133 (Bate stamped as Ratepavers HoM2 Exhibit 132) at Bates 1.

R a 19,

Ul WOWSC Ex. 44 OC at 385 (Bates 387).

2 WOWSC Ex. 44 OC al 3034 (Batcs 3036), 3410 (Bates 3412).

173 Ratepavers” Initial Brief at 24.

174 I

1% WOWSC Ex. 38 OC. Confidential - WOWSC’s Response to Ratepayers RF1 8-24 at 213 (Bates 213).

"6 WOWSC Ex. 3 at Attachment JG-19 at 12 (providing that “[(]he purposc of the Commitment is (0 provide
financing for a new clarificr/pre-treatment tank and UV (reatment equipment™)
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In sum, Ratepayers’ various allegations related to WOWSC’s financial management are
unsupported by the record. And again, they are entirely irrelevant and beyond the scope of this
rate appeal. They should therefore be dismissed.

3. Staff’s alternate revenue streams are inadequate.

Statf otfers several alternate revenue streams available to WOWSC for purposes of its legal
liability. The revenue sources are wholly inadequate to recover WOWSC’s legal costs. Several
sources, as discussed below, are still subject to judicial review and may never materialize.'”” Thus,
in contrast to Staff”s position, for the foreseeable future there 1s not “more than one way to skin a
cat.”!”™ Rather, WOWSC’s financial integrity depends solely on recovery of the underlying legal
fees through the appealed rates or a surcharge.

Staff first suggests that the Corporation devotes its equity buy-in fees towards its legal
liability."”™ However, the Corporation only receives revenue through equity-buy in fees when a

customer requires a new service tap.'®

As such, equity-buy in revenue is inconsistent and
unreliable. For example, in 2015 the Corporation received $8,000 in equity-buy in tees and, in
2019, received $50,600."%" To recover its legal fees, the Corporation requires a more reliable,
steady source of revenue such as rates or a surcharge.

Staff then recommends that the Corporation satisfy its legal liability with the Allied
settlement, Dana Martin’s indemnification costs, and Double F Hanger Lawsuit damages.'*
Importantly, however, this revenue is still subject to judicial review. Although the United States
District Court of the Western District of Texas ruled in favor of WOWSC and held that Allied
owes the Corporation for defense costs related to the Double I+ Hangar Lawsuit, Allied appealed
the court’s ruling.'®* Tt is therefore unclear exactly when WOWSC will recover the 2019 insurance

184

settlement proceeds. Moreover, pursuant to Dana Martin’s indemnification agreement,

177 See also WOWSC Ex. 26 at Bates 11:16-12:9, Bates 13:1-19.

I8 Stall’s Tnitial Bricl at 2.

172 fd. at 10,

180 WOWSC Ex. 2, Voluminous Attachment (o WOWSC Ex. 2 al 42,

11 Staff HoM2 Ex. 48, WOWS(C’s Response to Staff’s RF1 8-1 at Bates 1.
152 Stalls Tnitial Bricl at 10.

185 WOWSC Ex. 2 at Bates 12:10-20. 12:1-4; Attachment JG-48.

1% 74 al Balcs 13:1-4.
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WOWSC may only seek repayment of her defense costs in the Double I Hangar Lawsuit after a
court makes a “final determination.”'® Because the plaintiffs indicated they will seek an appeal,
it is unclear when the Corporation will ultimately recover Ms. Martin’s legal fees.'*® WOWSC’s
recovery of the Double F Hangar damages is, similarly, subject to plaintiffs’ appeal. Therefore,
this revenue is unreliable and may never materialize.

Statf then goes so far to suggest that WOWSC should sell “assets that are not being used
in the provision of service,” “its land,” or “sell itself to another functioning utility.”"®” Tt is hard
to fathom how Staff could consider WOWSC’s financial integrity and simultaneously suggest that
WOWSC sell valuable land or even itself to another entity. In fact, Staff witness failed to identify
another instance where, in a rate appeal, the Commission suggested that a utility sell land—or even
itself—to pay its cost of service.'®™ Moreover, as a non-profit water supply corporation, the only
assets WOWSC owns it uses “in furtherance of the legitimate business of a water supply
cooperative.”'®® Tt therefore has no excess assets to sell.

Commission Staff’s alternate revenue streams are insutficient and, most importantly, not
guaranteed. WOWSC’s financial integrity therefore depends on recovery of the appealed rates or
a surcharge. As such, Commission Staff’s alternate revenue stream suggestions should be
dismissed. Importantly, WOWSC has provided that after it pays its legal debt in full, it will
immediately reduce its base rates.'”

D. Surcharge or Assessment

Staff suggests that it its suggested alternate revenue streams are insufficient, the
Corporation could recover the underlying legal fees through an assessment or a surcharge.'®’

Moreover, WOWSC will soon adopt a resolution to amend its tarift to allow for a surcharge to

183 WOWSC Ex. 26 at Balcs 136,

186 f¢f. at Bates 12:7-9.

%% StalT’s Toitial Bricl at 8 WOWSC Ex. 27, Atlachment MN-10.

18 Tr. at 866:7-24 (Givens Cross) (Mar. 22, 2023).

1% WOWSC Ex. 2. Atlachment JG-2 at p. 2 of 22 (Baics 28).

1 fef. at Bates 13:20-14:3: see also WOWSC Ex. 3, Attachment JG-39 at p. 4 of 6 (Bates 396).

"V Tr. al 857:12-19 (Givens Cross) (Mar, 22, 2023); WOWSC Ex. 27, Atlachmenl MN-8, (Commission
Stall witness Anna Givens adopling Commission Stall witness Maxine Gillord's iestimony thal WOWSC could
recover rale casce expenscs through a surcharge); see alse Stall"s Tnitial Bricl al 8.
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2

recover its legal expenses.!”? Ratepayers, without any legal citation, asserts that “[t]he only

»1%3 However, the

authority for the Commission to impose a surcharge is found in 13.043(e).
Commission substantive rule § 24.25 provides that “[1]f authorized by the commission...a
surcharge to recover the actual increase in costs to the utility may be collected. .. for any purpose
noted in the [Commission] order approving the surcharge.”'** Ratepayers’ statement, therefore, is
a blatant misstatement of law and should be dismissed.

It the Commission adopts Staft’s recommended rates and moves the underlying legal fees
into a surcharge or assessment, the Corporation could maintain its financial integrity and continue
to provide continuous and adequate service.'” Thus, this recommendation appropriately considers
WOWSC’s financial integrity in accordance with TWC § 13.043(j)."*° As such, WOWSC requests
that, if the Commission ultimately adopts Staff’s rates, the Commission also authorize a surcharge
or assessment for the Corporation to recover its underlying legal fees.

E. Staff’s Recommended Rate Design

Statf also recommends a ditferent rate design that lowers WOWSC’s base rates and raises
WOWSC’s volumetric rates.®” To support this recommendation, it merely provides that “[t]he
entirety of non-recurring expenses should not be recovered through base rates ”'”* Importantly, it
does not provide any legal support for this opinion.'™” As discussed in WOWSC’s Initial Brief,
however, this rate design is unsuitable for WOWSC’s service area due to the nature of the
Corporation’s members. Specifically, many WOWSC connections are with second home and

hangar owners and, as such, a significant number of customers use minimal water and pay minimal

12 WOWSC Ex. 26 at Bates 14:4-15.

Ratepayers™ Initial Briel at 26.

191 16 TAC § 24.25(2)(2)(G).

1% WOWSC Ex. 27 at Balcs 5:8-16.

195 TWC § 13.043().

19 StalT HoM?2 Ex. 1 at 4:13-26;: WOWSC Ex. 26 at Bales 15:5-13.
198 Staff’s Initial Brief at 8.

(== !Td
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volumetric rates *®’

Accordingly, under Staft’s proposed rate design, permanent residences
effectively subsidize temporary residents with higher volumetric rates.*’!

The volumetric and base rate ratio is a policy decision best left to the locally elected
WOWSC Board of Directors. The Board decided that, based on WOWSC’s customer base, higher
base rates establish a more equitable rate design that ensures all residents, whether permanent or
temporary, tund the system that stands ready to serve them. It is inappropriate for the Commission
to substitute its judgment for the policy preferences of the elected board. The Commission should
therefore reject Statt™s proposed rate design and allow the Corporation to continue collecting rates
in accordance with the rate design effective March 2020.

IV. STAFF'S RECOMMENDED COMPLIANCE FILINGS

Staff recommends that the Commission order the Corporation to submit “compliance
filings...that would allow the Commission to track [WOWSCs] financial progress.”?? It bases
this recommendation on the premise that WOWSC’s legal liability was “not prudently incurred”
and, moreover, that the Corporation has failed “to maintain and provide clear and accurate
records.”?™ However, as discussed above, WOWSC’s legal fees were not discretionary; rather,
they were required. Moreover, because Staff fails to cite to any WOWSC records, it is unclear
what records Staff refers to0.2** In fact, WOWSC has gone so far to provide Ratepayers and Staff
with its general ledger and the general ledger’s supporting documentation.®> There is nothing in
the record to suggest that these records are inaccurate. Staff’s recommendation, therefore, 1s
arbitrary and without basis.

Moreover, it would impose an unnecessary administrative burden on a volunteer board of
directors and waste Commission resources. As discussed above, the underlying lawsuits will soon

conclude and, therefore, the Corporation will soon stop incurring legal tees. Moreover, the

Corporation has already entered a minimum payment plan with its outside counsel and has paid its

20 WOWSC Ex. 26 at Bates 15:16-20.
74 al Bales 15:21-22,

20> Staff’s Initial Brief at 2-3.

203 Id,

1 1d.

5 WOWSCEx. 38 OC.
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t,206

legal fees in accordance with this agreemen There is therefore nothing more for the

Commission “to track.” As such, Staff’s recommendation should be denied.

V. RATE CASE EXPENSE RECOVERY

Ratepayers argues that Staff witness Anna Givens’ testimony regarding WOWSC’s rate
case expense recovery should be stricken because 1t was “surprise testimony” and it “establishes
that [Ms. Givens] does not have experience to testify regarding expenses in a rate appeal under
Section 13.043 .27 But Ratepayers fails to cite to any legal support that entitles them to such
broad relief. ™ Similarly, Ratepayers asserts that Jamie Mauldin’s testimony regarding rate case
expenses should be stricken because “Ratepayers were not allowed to cross-examine Ms. Mauldin”
regarding 16 TAC § 24.44.2% Again, however, Ratepayers fails to provide any legal support for
such broad, retroactive relief.>'® Finally, Ratepayers claims that WOWSC mischaracterized its
revenue requirement and, as such, its request for any rate case expenses should be rejected 2! It
provides no legal support for this relief, but merely states that “Anna Givens admitted that 1t 1s not

221t provided no

good public policy” to award rate case expenses under these circumstances.
citation to the record demonstrating that Ms. Givens stated this 2!?
Nevertheless, as discussed above, WOWSC has consistently maintained that to establish
the appealed rates it relied on the TRWA Model, which computed a $576,192 revenue requirement
using 2019 financials, and subsequently adjusted the TRW A-recommended rates to account for an

increase in legal fees identified in the 2020 budget.?'* In fact, at the first hearing on the merits,

% See, e.g.. Ratepavers HOM2 Ex. 119 at Bates 1-6.
2% Ratcpayers” Tnitial Briel at 26-27.
8 1d.

209 Id al 27,

aAv id.

21 I al 28-29.

2> jd. at 29,

213 fd,

A1 See WOWSC Ex. 36 OC at Bates 2 (stating that ~|t|he TRWA spreadsheet generated the calculated base
rates at roughly $175. The Board used the financial data and determined that, to add to the previous vear’s legal fee
budget of roughly $3.150 per month and to satisfy its obligations to law firms that totaled $20,000 per month ($250,000
in the vear 2020), it required an extra $16.000 per month. Thus, because the Board could collect $16.000 per month
with a rate lower than $173, it reduced the base rate to reflect the amount needed for ongoing legal fees.”™); Tr. at
199:1-11 (Nelson Cross) (Dec. 1, 2021) (providing that “the concept was to look at 2019, right, use it in a rate study
to understand how high we could increase rates and then see if we could meet the $10,000 a momnth per law firm [in
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WOWSC witness Mike Nelson expressly stated to Ratepayers’ attorney Kathryn Allen that “the
concept was to look at 2019, right, use it in a rate study to understand how high we could increase
rates and then see if we could meet the $10,000 a month per law firm. And so that’s where we’re
able to do that...at a lower amount than the TRWA analysis.”?!> Ms. Allen subsequently asked
“[s]o, vou designed these rates to enable you to meet a budget of 10,000 a month per law firm

7217 Therefore, in contrast to Ratepayers’

going forward?”?'® Mr. Nelson responded “[y]ep.
assertions, WOWSC expressly stated to Ratepayers™ counsel on December 1, 2021, that it used the
TRWA revenue requirement and incorporated its 2020 legal budget. Ratepayers’ “public policy”
allegations should therefore be dismissed.

Staff recommends that the Corporation recover $379,000 in rate case expenses.*'® It further
recommends that the Commission evaluate “any expenses incurred after January 31, 20227721
Finally, Staff suggests that Windermere recover its rate-case expenses through a surcharge over
five years.??

As discussed in WOWSC s Initial Briet, however, the Corporation has incurred significant
additional rate case expenses due to the Remand Order. As such, WOWSC requests that the
Commission allow the Corporation to recover $478,184.04 in reasonable and necessary legal and
consultant rate case expenses.??! This total includes $85,662 of legal expenses incurred from May

23, 2022, through January 31, 2023 *** Moreover, WOW SC requests that the Commission allow

the 2020 budget]™); Tr. at 199:8-11 (WOWSC answering “[v]ep™ aller questioned whether WOWSC “designed these
rales 1o cnable you 1o mecl a budget of 10.000 a month per law firm going lorward™); WOWSC Ex. 7 al Batcs 9:4-7
{(Nelson Direct) {providing that “WOWSC"s 2020 budget cstimated a net loss of $174,515 primarily by cstimated
legal costs of $230.000. ... Tn order to defend dtsell in these various lawsuits, WOWSC nceded (o increase rates in
order 1o be able Lo continuc providing salc and adequate water and sewcer service while also paying the necessary legal
fees associated with ongoing liligation™); Raicpaycers Ex. 12 at Bales 36 (WOWSC stating that *[tJhe 2020 Budget
shows that without the rate incrcase, WOWSC projected a $174.515.00 loss™).

2% Tr. at 199:1-5 (Nelson Cross) (Dec. 1, 2021).
218 Tr, al 199:8-10 (Nelson Cross) (Dec. 1, 20213,
27 Tr. at 199:11 (Nelson Cross) (Dec. 1, 2021).
218 StalTs Tnitial Bricl at 10.

29 jd. at 12

20 1d,

21 WOWSC Ex. 28, Fifth Supplemental Direct Testimony of Jamie L. Mauldin at Bates 4:21-5:1. At
hearing, Staff Witness Anna Givens stated that Conunission Staff recommends that the Commission allow WOWSC
$379.000 in rate case expenses. Tr. at 864:10-18 {Givens Cross) (Mar. 22, 2023).

22 WOWSC Ex. 28 at Balcs 6:18-19,
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the Corporation to update its rate case expenses after the close of the record and request a recovery
of trailing expenses in a compliance proceeding where its residual rate case expenses can be
reviewed.*”® Finally, the Corporation requests a surcharge over a 42 month period to recover the
$478,184.04, plus trailing rate case expenses.”* The amount requested is reasonable given the
complexity of this case and comparable to the rate case expenses awarded in other rate appeals.””*
V. CONCLUSION

For the foregoing reasons, WOWSC respecttully requests that the Commission deny
Ratepayers’ appeal, maintain the rates approved effective March 23, 2020, and grant WOWSC
such other relief to which it may be entitled. In the alternative, WOWSC respectfully requests that

the Commission allow WOWSC to recover the underlying legal fees through a surcharge®*® or

assessment.

223 Staff Ex. 4 at 7:21-24, 8:1-24, 9:1-20: see a/so Prehearing Conference Tr. at 21:16-17 {ALJ Siano) {(Mar.
21, 2023).

24 Ratepayers Appeal of the Decision by Windermere Oaks Water Supply Corporation lo Change Water and
Sewer Rates, Dockel No. 50788, Proposal for Decision at 13 (Mar, 31, 2022) (recommending thal WOWSC recover
rale case expenses through a surcharge over a 42-month period); see also Tr. at 857:12-19 (Givens Cross) (Mar, 22,
2023), WOWSC Ex. 27, Attachment MN-8, (Commission StalT wiltncss Anna Givens adopting Commission Stafll
wilness Maxine Gillord’s (estimony that WOWSC could rccover rale casc expenscs through a surcharge): WOWSC
Ex. 26 ai Baics 14:4-15 (providing thal WOWSC will soon amend its tarilT (o allow or a surcharge).

223 Ratepayers Appeal of the Decision by Bear Creek Special Utility District to Change Rates, Docket
No. 49351, Order on Rehearing at 3, Findings of Fact No. 56 (Nov. 19, 2021) awarding $409k in rate case expenses.

=6 In WOWSC's Tnitial Bricl, the Corporation requesiced that the Commission, il it adopls StalT"s proposcd
ralcs, authorizc WOWSC (o recover the $171,337 of outside Iegal fees through a surcharge. WOWSC's Tnitial Bricl
al 3, 14. To lurther clarily, il the Commission adopts Stafl"s proposed rates, WOWSC requests an annual surcharge
ol $171.337 until it pays its legal debt in full,
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Exhibit 1
1 of O

Statement

Citation

Footnote

Authority

Tssue:

Windermere hag suggested the Commission must
create an cxception for the rates of a retail public
utility organized as a nonprolit corporalion with
members. For example, Windermere claims thal all
cxpenditures its board chooscs to awthorize are
neccsgarily "just and reagonable”. oven those that
have nothing o do with providing service.
Windermere urges the Commission to arbilrarily
gingle out the ratepavers of a nonprofit corporation
retail public utility for different, and (according to
Windermere) less lavorable, trealment regarding
rates than the similarly situated cusiomers ol other
tvpes of retail public utilics,

Pages 4-5

No citation 1o the record,

This contract delenmines the amount ol revenue
Windermere hag awthorized to collect from its
ratepayvers and the purposes for which such revenue
mayv be disbursed.

Page 5

Mo ailalion o the record.

An LR.C. 501(2)(12) organization exists for the gole
purpase of providing services 10 1ts members al the
lowest possible cosis.

Pagec 6

FN 13

Fruget Sound Plywood v. Commissioner. 44 °T.C. 305, 307-08 (1963); see
also TWC 67.002

Neither the case or the stanute cited broadly provides that the
"sale”™ purpose ol a cooperalive organization is lo provide
services 1o ils members "al the lowest possible cosis."

Windermers's appealed rates were intended to and

do collect revenues lo pay oulside legal cosis that are

nol costs o provide waler or sewser services or a

reasonable reserve for svetoms maintenanse or
replacements.,

Pagc 8

I'N 33

N/A. Ralepayers provides (urther unsupporied assertions in FN 33

No citation 1o the record,

The additional revenus generated by the appealed
rales has not paid costs of service but has been used
to make pavments towards the corporation’s
undisclosed but cver-inercasing legal debr, Neither
Windermeres legal expenditures nor the rate
increase implemented Lo fund them was approved by

Windormere's board as the contract requires

Page 8

Mo ailalion o the record.

033




Exhibit 1
20f0

Tssue:

Footnote Authority

Statement Citation
Mo ailalion o the record.

To make matters worse, Windormere now claims it
intends Lo levy some sorl ol addilional charge on ils
k = Page 8

ratepayers o recover oulside legal costs, including
the costs related to this appeal procecding,

No citation 1o the record,

The appealed rates are a graphic example. They
ware approvad by vote of a board with a clear and
substantial pecuniary interest and have conferred on . .

. y . NiA NiA
those direclors and a lew other members the
exclusive benelil of more than g million dollars in
lepal sorvices at corporate cxpense.

Page 9

No citation 1o the record.

Windermere supporis the opinion thal the lanlT does

nol require applicants W disclose on any application

for service idemtification as to what type of customer A A
delines their classification such as single-lfamily o o
. indusirial or imigation even

Page 11

residence, commerc

though their tani T stales otherwise.
Mo citation to the record demonsiraling a variely of customer

characteristics.

Whether Windermere gathers this data clearly a
variely ol charactertises [sic] among ralepayers do Page 11
exisl.

Mo citation o the record demonsirating multiple customer
classcs.

However, he overlooks charactenistios ol the
purported one clags of customers such ag the

commereial customers, residential customers, Page 12
imigalion customers and customers who share

servite.
Mo ailalion o the record.

Mr, Rabon clearly is unaware thar Windermere
cncompasses several subdivision which all have
imigue characterislics identilied as commercial Page 12
ratepavers, residential ratepavers, irrigation
propertics. and mutliple ugers to onc tap.
No citation 1o the record, Rather, this entire proceeding has

focused on WOWSC's request 1o recover outside Lepal costs ag

a cosl ol service.

Nol even Windenmere's represenialives have

suggesied thal Windenmere's oulside legal cosis have

anvthing to do with providing water or wastewater
serviee,
034
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Exhibit 1
30of90

Statement

Citation

Footnote

Authority

Tssue:

The common thread rom one version 1o the nexd,
however, 18 the inlenbion 1o recover Windermere"s
costs for outside lepal service in lawsuits and other
matters ariging from the 2016 land sale to then
director Dana Martin. For vears, Windermere’s
nonlawyer hearing representalives suggested that the
corporation had substantial cxposure with these
matters, They hinted that the corporation’s very
existence might be al slake. They claimed the hoard
was Justilied in spending hundreds ol thousands of’
dollars in corporate funds and credit in connection
with these matters.

Page 14

No citation to the record.

Fven the meager evidence the ALTs allowed inlo the
record at the December 2020 hearing belicd thar
claim, The evidenee showed that no one had ever
soughl any recovery against the corporalion in any ol
the lawsuits. To the conlrary, both the TOMA
Inteprity plaintiff and the Double I plaintiffs sought
to require Martin, an unfaithful corporate fiduciary,
Lo retum 1o the corporation the properly she had
misapproprialed. Tn addition, the Double F plaindilTs
sued a gmall group of current and former dircctors to
recover damages for the benefit of the corporation.
Neither Mardin nor her entity Friendship Homes ever
asserted a claim against the corporation. Well belore
the rate increaze. both of them gave Windermere a
full and final releage extinguishing any potontial
exposure Lhe company might have had.

Page 14

Mo ailalion o the record.

Windermere's consultant Grant Rabon demonstrated
through a financial analyeis in late 2020--many
months aller the rule increase-- thal the board's

managemenl of legal costs Tor the TOMA Integrity
litipation, the Double 1 litipation and the rate appeal
had placed "singificant financial strain™ on the
utilitys linancial condition.

Page 16

I'N 36

Ratepavers' Lixhibit 1IIOM2 133 ar bates 2423

This page does nol exisl. Ralepayers' Amended Fxhibit HOM2
133 begins al bales 2433,
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Exhibit 1
40f0

Statement Citation Footnote Authority Tssue:
Mr. Rabon opined belore the board approved the
Coliank loans that as a result of these decisions. . . . e
Windermere did not have the wherewithal to comply Page 16 FN 57 Ralepayers' Exhibit HOM2 135 al baies 2437 The record cited Lo does nol discuss CoBankes DSCR
. . . i . - = ; requircments.
wilh comply with [sic] CoBank's DSCT loan
covenand.
Il did not know that Windermere carried fowrard The transeript cited 1o docs not speak to Mr, Rabon's
from 2019 more than 5121000 in Tegal debi it did knowledge. Rather, Mr. Rabon expressly stated "T don't know.”
nol have the resources Lo pay. Windenmere's hoard Pape 16 I’ 6l Ir. at 630:13-631:13. Ratepavers' Lixhibit [loM2 at 133 at bates Maoreover, the [oolnole excluded page numbers. Finally,
prosident told him it wag a ‘timing ditference.' ie., Ratepavers gites 1o nothing that shows WOWSC had $121,000
that the delbt was paid in 2020, in lepal debt in 2019
Mr. Rabon merely staled that he was not a CPA and thal he did
R P R not remember observing $121.000 in unpaid legal fees in
None of W mdemﬁ}frl[.r?ﬁ]:d] reports disclosed Page 16 FN 61 Tr. at 637:17-640:1. WOWSC's financials, ‘This testimony is not a basis for the
A by asserlion thal the $121,000 ol legal lees are in "none ol
Windermere's [inancial reporls.”
Mr, Rabon's proposed 2020 budget for 'Lepal of
$243,000 did not include the company's existing Page 16 FN 62 Ratepayers' Fxhibit HoM2 133 al bates_ Incomplets citation.

legal debt.
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Exhibit 1
Sof 9

Statement

Citation

Footnote

Authority

Tssue:

Liurther. these procecdings sought to recover land
and damages from individual fiducarics and to hand
them over Lo the company, lree of charge. A
reasonable, prudent and properly molivated hoard
might well have dircered its lawyers that the
company would take a neutral stance, Such a board
waould nol have emplied the company™s collers and
plunged it into undisclosed legal debt greater than its
mstitirional debt. Such a board would not have
oblipated the company to expend unlimited funds
and credil to lurmish legal services Lo [or the only

parties who needed them: the individual directors
who wore accused of miscondust and had personal
cxposure for a potentially large amount of money.
The company had no obligation lo lumish these
mdividuals with legal services. A majonty ol the
board that decided it were motivated by sclf-interest.
they wore prohibited by Windermere's byvlaws from
even casling a vole. As Mr. Rabon's analysis made
clear, the company did nol have the resources 1o
fund such a commitment. There was no source from
which the company would be able to obtain
reimbursement.

Page 17

MNiA

MNiA

Mo eitation Lo the record.

Every dollar the company has speni has been
devoled Lo preventing the company’s recovery ol 1ls
land from those who misappropriated it and to
proventing the corporation’s recovary of
compensalion from the individuals who precipilated
the loss.

Page 18

I'N 66

Testimony of Joo Gimenez, Transcripot (Dec. 20 20210, p, 297:17-23

Mr. Gimenez stated that the money gpent in the Double 1
Iangar lawsuit wag for this purposc. ‘This ig a portion of the
underlying legal lees al issue rather than "every dollar.™ The
imderlying legal lees also relate W the Podon Tawsuil, the

TCRLA Lawsuit., and this rate appeal.

The beneficiarics were the cipht individual who were
being sued persenally and the individual who was at
risk ol losing the land il the plaintilTs prevailed.

Page 18

FN o7

Testimony ol Joe (imener, T. al 758:2-759:3

The Corporation was also a named party in the lawsuit, as
stated in Mr. Gimencz's cited testimony, Soc also WOWSC-44
O al 353,

Windermers never told Col3ank about any alleped
"mininium payment" arrangsnient.

Page 19

MNiA

MNiA

Thig ig a blatant mistatement of fact. Sce WOWSC-44 OC ar
379
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Exhibit 1
60of 0

Statement Citation Footnote Authority Issue:
Windermere's board president misled the CoBank This i a blatant nistatement ol Macl. See WOWSC-44 OC at
represenialive in May 2020 aboul the amount of Pape 19 I\ 77 NiA 379 (Mr. Gimener stating Lo CoBank representalive thal "we
Windermere's legal debt. currently are in arrears to out lepal firms for $110.000).
Lo allowed Collank's reproscrmtative to assume that No citation 1o the record, WOWSC disclosed ite legal foes, the
"the rate increase s covering much of what's beon Page 19 NiA NiA fact that its lepal foes were increasing, and its 2020 budgeted
nvoiced," which was compleiely lalse. legal [wes lo CoBank. See WOWSC-44 OC al 388,
Staff adjusted Windormere's proposed revenue
requirement to retmove the disallowed legal costs and
Lo account Tor actual "other revenue." Otherwise,
’ Page 20 NiA NiA w0 citati ¢ record.
however, SlalT relied on the cosis rellecled in the e No eitation to the record
TRW A rate sheet Windermere furinshed as
Attachment Staft 1-1.
1‘:};?;&110::;:;:313 ;ﬂsc:t‘;:;;;i:llnr‘i};:?_\lﬁc WOWSC never asserted that its revenue requirement is
ol - F e el bt ] - <
$674.903. Re FOWSC expressly st : b 5
furnished any information regarding them. Page 21 FN &7 Tr. al §84:21-886:25. f,_(;74'90 Rather, W Q“ SC expressly stated thal the %?4’9?
Windermere ccr‘m-inlv has not proven that its revenue 15 not a revenue requirement and would not be appropriale lor
re-quire-mer;l should be $674.905 getting rates.” Sec Ratepavers 1IOM2 Lix, 138 ar 1.
Wind s somelimes claims its board did not . T .
]nuzl:n,:;:il::\;;:l?i :;Ei;;:; 1;1‘:13:; Thln " The testimony eited ig gilent regarding WOWSC basc rates and
I";l“d‘ra.:r": but ':lj,T bl‘;mb"d . bth" b"lst"‘ r':r‘ﬁ Page 21 FN 88 Tr al 831-7-23 recavery of 18000 in additional menthly cash MTow. Moreover,
apl.:-ou;h 1 :c,neraie Iuppm \']ijr:mlcpl)\-' .;? 8};(:0 ;”M 5 ' o il conlaing no admission by WOWSC that it did notl use a
udailion;l monily cash Now in:ic fi |11:Le-]}_;. fevenue requirement.
Aller disallowance ol the cost component lor
"Tegal.” the TRWA revenue requirentenl comprised
E ot o . . LR PR N
ot cost x,omponcr}‘rs p.llllu.d from Windermere's 291) Papc 22 NA NA Mo eitation Lo the record.
vear ond financials is the only cost data for which
there is any evidence as lo the "just and reasonable”
standards.
As Windermiere has oflen reminded, 1115 not a
public ulility and the requiremenis of Section 13.183 Pape 22 NiA NiA ™o eitation Lo the record.

do not apply.
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Statement Citation Footnote Authority Tssue:
Section 13, 183(a)2) provides that "in fixing the rates for water
and sewer services,the requlatony authority shadll 1% its overall
revenues al a level that will:.._preserve the linancial inlegrily
In the exercige of its appellate jurdsdiction. the of the uriltiv.”
Commission is not required to fix a wility's overall R - e e
: < i ) : Se 3.0k ith Se 3.183 . . . - o
revenues al a level that will preserve the linancial Page 23 I 99 Compare Section 13.043(1) with Section 13. 183(2)(2) Section 13.043()) provides that "[t]he utilily commission skl
ntegrity of a ulilily. use a methodology thal preserve sthe financial integrity ol the
retail public utilits.”
Ralepayers stalement 15 therelore a blalant mistatment of law.
11ere. Mr. Rabon did not provide that the Corporation's
linancial problems resulled Irom the Titigation. Rather, Mr.
Mr. Rabon’s linancial anaylsis shows thal Rah.(m merel‘}; sluledl that }115 rc[forl s !1}1101I1el|c-u]
Windermere's Nnancial woes d;c the direcl resull ol rogarding the Corporation's financial state if it had not beon
. \ . . . Page 23 FN 102 Tr. 683:24-684:13 involved in the lawsuits, Later, he cxpressly stated that the
its board’s authorizailon for unlimiled corporale legal . . ) ..
. = reporl did neot show thal the "hoard's decisions about legal
spending. . . . ) L
spending and handling the Tawsuils were having a sigmilicant
and detrimental oftfect on the financial health of the Company.”
Tr. 689:11-18.
Ag aresub of the board's mismanagement. Mr. Rabon stated that he did not know whether Windermere's
Windermere had more than 121,000 in legal debt unpaid balance of 121,000 would be reflected somewhere in
for 2019 that was not reporied anywhere on ils Pape 23 IN 104 Tr. 626:5-62T:25; 638:7-639:3; 680:7-081:5. the Company’s linancial reporting. Mr. Rabon never staled, in
linancials or 1ax llings and was not included nits any ol the cited transeripl, thal WOWSC lailed Lo report the
2020 budget. $121,000 legal liability.
The legal debt increased over the course ol 2020 by
$264.392, ior a tolal legal debt al vear-end ol : : s
A = N Pages 23-24 NiA NiA % ¢ record.
5386.211. Windermere paid less than hall the cosls ages No citation to the record
it incurred for lepal services rendered in 20200
Windermere was insolveni al the end of" 2019 bul no
Page 24 NiA NiA
one olher than the board knew il s

No citation to the record.
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Statement Citation Footnote Authority Tssue:
It is undisputed that Colank hag prohibited
Windermers from using loan procecds to pay lepal Pape 24 NiA NiA No citation to the record.
SO,
‘The rancript ¢ited to shows thar 3r. Rabon never stated that
This violaled the Io‘fm covenants ol the CoBank Page 24 N 106 L1, at 658:12-664:4. WOWSC ﬁnun.ciul reporting violated CoBank's agreement,
Credil Agreement. but rather provided that he was unsure and would need to
consult with the Corporation's CPAL
It is undisputed that Colank hag prohibited
Windermers from using loan procecds to pay lepal Page 24 NiA NiA No citation to the record.
cosls.
T'o the comtrary. the evidence shows that
Windermers hag used these funds to pav legal costts Page 25 NiA NiA No citation to the record.
and operaling expenses.
TRWA advised in Qctober 2020 that the TRWA rate
sheet focuses on the cash needs ol the sysiem by : . s
, . T Page 25 NS : & record.
looking "at the systems audit and gallons of water g A NA No citation to the record
g0ld to the members for the vear.”
Windermere's board knew il did not have a systems
audil at the timie ol the rale increase and did not look
at pallons of water sold. The board know it did not Pape 23 IN112 NiA No citation 1o the record,
add any "knovn adjustments" to the revenue
reguirement.
Baged on its recent discovary updates. Windomere's The cited RUI responge containg no agscrtion from WOWSC
board claims it also knew there wasg no wayv 1o keep Pages 23-26 FN 114 Ralepayers' Fxhibit HoM2 138 regarding the appealed rates, Rather. it exprossly provides that

the compnay alloal with the appealed rates.

the lgures provided are "not appropriale lor setling rales.”

040




Statement

Citation

Footnote

Exhibit 1
0of 0

Authority

Tssue:

The only authorily Tor the Commission lo impose a

surchargs is found in 13.043(2).

She wasg completely unaware of Windermere's recent
supplemenis and amendmenis proposing an entirely

Page 26

16 Tex. Admin, Code g 24.25G) awthorizes the Commigsion
1o authorize a utility to impose "a surgarche to recover

revenues over and above the usual cost ol service. . for any
purpose noled in the order approving the surcharge "

Ratepavers' asgertion g a blarant mizstatement of law.,

new revenue requirement, a budgeled cost revenue

TOGUECIIGNT O DO revenle requircment ar all,
depending on who ig asked. She wag completely
unawars thal Windenmere's ralepayers could have
had a professional cost ol service study and [ully-
vetted rates in Decomber 2020 for a "not to execed”
price ol $22,500.

Lwven Staff Witness Anna Givens admitted that it is
not good public policy or in the public ntorest to
award case expesnes in these circumsiances.

Page 27

Page 29

No citation to the record.

No citation to the record.
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