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DOCKET NO. 50325 

APPLICATION OF GRISTMILL 
UTILITY COMPANY, LLC TO 
OBTAIN A SEWER CERTIFICATE OF 
CONVENIENCE AND NECESSITY IN 
HAYS COUNTY 

BE 

PUBLIC UTILITY COMM 

OF TEXAS 

RESPONSE TO ORDER NO. 4 AND REQUEST FOR EXTENSION 

COMES NOW, Gristmill Utility Company, LLC ("Applicant" or "Gristmill") and files this 

response to Order No. 4 and Request for Extension in the above-docketed case, and would 

respectfully show the following: 

I. BACKGROUND 

On December 6, 2019, Gristmill filed an application for a sewer Certificate of Convenience 

and Necessity ("CCN") in Flays County. On January 10, 2020, the Staff of the Public Utility 

Commission of Texas ("Commission") filed their Recommendation that the application be deemed 

administratively incomplete based on alleged mapping deficiencies. Order No. 2 found the 

application incomplete and established a deadline of February 10, 2020 to cure. On March 10, 

2020, Commission Staff filed a supplemental Recommendation recommending that the application 

be found incomplete again for reasons of mapping deficiencies but identified a new ground, 

overlapping with County Line Special Utility District' s ("County Line SUD") new CCN. Order 

No. 3 established April 9, 2020 as the deadline to cure. After coordination with agency mapping 

staff, Gristmill again provided additional mapping information on April 3, 2020 and Commission 

Staff again recommended that the application be found incomplete on May 11, 2020. This time, 

Commission Staff did not complain of an overlap with County Line SUD but with the City of 

Uhland. Order No. 4 was issued on May 26, 2020 requiring Gristmill to cure the noted deficiencies 

by June 10, 2020. Therefore this pleading is timely filed. 

II. RESPONSE TO DEFICIENCIES 

Commission Staff's May 11, 2020 supplemental Recommendation complaining of an 

overlap with the City of Uhland (the "City") and necessity of either removing it or obtaining the 

City's consent is misplaced. The City has no CCN, provides no sewer service, and in fact, has 

requested service from Gristmill and its sister utility Plum Creek Utility, LLC through the creation 
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of a public-private partnership between Gristmill, the City, and County Line SUD. Neither 

Commission rule nor any provision of the Texas Water Code requires Gristmill to obtain a 

municipality's consent, especially when the City does not have its own CCN or even a sewer 

system. On the contrary, Gristmill apprised Commission Staff that County Line SUD, the only 

utility authorized to provide service in Uhland, already consented to the overlap in the form of an 

August 2019 Sewer Service Agreement.1 

III. REQUEST FOR EXTENSION 

Unfortunately, at no point in the review process did Commission Staff confer with 

Gristmill about the change in position regarding an arbitrary consent requirement from Uhland or 

how much time is necessary to obtain consent from a municipality that does not have a sewer 

system; therefore, Gristmill had insufficient time to cure any alleged deficiency. If the 

Administrative Law Judge ("ALJ") maintains that the City's consent must be obtained to declare 

the application administratively complete in addition to the consent already obtained from the only 

sewer utility authorized to provide retail service in the area (i.e., County Line SUD), then Gristmill 

will need additional time. Because of Texas Open Meeting Act constraints and the necessity to 

meet with both the City's Planning and Zoning Commission and City Council, the City's consent 

cannot be obtained quickly despite the aforementioned partnership, especially in light of the 

ongoing Covid-19 pandemic. Gristmill believes a more realistic deadline to cure the deficiencies 

noted by Commission Staff is in sixty (60) days or by August 10, 2020. 

IV. PRAYER 

WHEREFORE, PREMISES CONSIDERED, Gristmill respectfully prays that the ALJ find 

the application to be administratively complete or extend the deadline to supplement its application 

to cure deficiencies noted by Commission Staff until August 10, 2020, and all other such relief to 

which it is entitled. 

' See Exhibit A, Sewer Service Agreement between Gristmill Utility Company, LLC and County Line 
SUD. 
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Respectfully submitted, 

Randall B. Wilburn 
State Bar No. 24033342 
Helen Gilbert 
State Bar No. 00786263 
GILBERT WILBURN PLLC 
7000 North MoPac Expwy., Suite 200 
Austin, Texas 78731 
Telephone: (512) 494-5341 
Telecopier: (512) 472-4014 

i. 

t 

By:  
ATTORNEYS FOR GRISTMILL UTILITY 
COMPANY, LLC 

CERTIFICATE OF SERVICE 

I hereby certify that I have served or will serve a true and correct copy of the foregoing 
document via electronic mail on all parties on the 10th day of June 2020 in accordance with the 
Order Suspending Rules, issued in Project No. 50664. 

 

Gt t 

 

By:	  
Helen S. Gilbert 
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Docket No. 50325 - Exhibit A 

SEWER SERVICE AREA AGREEMENT 

This Agreemem between Grisimill Utility Company, LLC, a Texas limited 
liability companx and retail public urilit‘ ( hereinafter "GMU"), and County Line 
Speciai tAility District a Texas special utility district and retail public utility 
operatine under Chapter 65 of the Texas Water Code (hereinafter 
-CLSUD- licollectivelv. 'Parties.-  and indix idually, "Party" depending upon the 
contextkithis - Aereement-  is entered into this  2.‘  day of  t   , 2019 
("Effective Date"I. with respect to the boundary lines agreed to for a proposed 
('ertificate of Conyenience and Necessit. (hereinafter "CCM') and service area for 
the priwision of sewer service for users pursuant to the Texas Water Code. 

WHEREAS.. CLSUD's boundaries include certain areas in and about Hays 
and Caldwell Counties. Texas. as more fulh described in Exhibit A, although 
.CLS1213 does not currentiv hold a sewer CCN in these areas: 

WHEREAS_ GMT: is the applicant for a sewer CCN at the Public Utility 
C 'on:mission of Texas for the provision of retail sewer service to certain areas in and 
ahoui Hays County . Texas_ as more fully described in Exhibit B. and CLSUD will be 
appivine for a sewer CCN in areas in and about Hays and Caldwell Counties but not 
iiiase described in Exhibit B: 

WHEREAS. KB HOMES GRISTMILL HIGHLANDS, the owner of 50.98 
acres of real property_ as more fully described in Exhibit C attached hereto (the 
"GRISTMILL HIGHLANDS Property-  ), has requested that GMU provide retail 
sewer service to this property: 

WHEREAS.. Al.6-Tex Paris and Ser.% ices. the owner of 187.74 acres of real 
properry, as more fully described in Exhibit D attached hereto (the "HARMONY 
HILLS Propert3- i. has requested that GMI: pro‘ ide retail sewer service to this 
property: and 

WHEREAS_ the GRISTMILL HIGHLANDS Property and the HARMONY 
HILLS Propertv curoulativeh• - GH & HH Properties") are currently located within 
the houndar‘ and sewer service area of CLSUD: and 

WHEREAS. GML: and CLSLD have aereed that GMU should provide retail 
sewer service to the GH & HH Properties and that such area encompassing the GH 
& HH Properties should be included in the GM sewer CCN area. 

NOW_ THEREFORE. for ood and valuable consideration. the receipt and 
sufficiency of which GMI: and CLSITD hereby acknowledge. GMU and CLSUD 
agree as follows: 

TERMS 

The recitals set forth above are true and correct and incorporated herein for all 
purposes. 
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2. The GRISTMILL HIGHLANDS Property is in development and the HARMONY 
HILLS Property is currently undeveloped. 

3. Recognizing that sewer service pursuant to a sewer CCN is subject to the approval 
by the Public Utility Commission of Texas ("PUC") after public notice and hearing 
in accordance with PUC rules. (CLSDrs and consents to GMU providing 
atail swrrviceto .the GH & HH Properties and GMErs application for a sewer 

413CN ler itht gposwidlicall asa arreveriog these properties. GMU agrees not to 
protest any of CLSUD's applications for sewer CCN and/or amendment of sewer 
CCN for areas other than the GH & HH Properties, which CLSUD may file in the 
future. 

4. GMU shall be responsible for obtaining PUC approval of a CCN for the provision of 
retail sewer service for the GH & HI-I Properties. 

5. GMU and CLSUD agree that no compensation shall be due and owing between 
GMU and CLSUD in conjunction with this sewer service area agreement. 

6. GMU agrees that, upon approval of its CCN boundaries by PUC to include the 
GH & HH Properties within CLSUD's boundaries, CLSUD shall have no further 
obligation to provide retail sewer service to the GH & HH Properties, and that 
GMU shall be solely responsible for the provision of retail sewer service to those 
properties. 

7. Prior to the approval by PUC of the CCN boundaries for GMU, CLSUD consents 
fur the tlimiterilunglose kotiCaliSU comuiroacting smor utility infrastructure necessary 
forthe(developrnuittotftfne & HH Properties. 

GENERAL PROVISIONS 

S. Assignability. The terms of this Agreement shall be binding upon and inure to 
the benefit of the Parties and their respective successors, assigns, and legal 
representatives. No Party may without the prior written consent of the other Party 
hereto, assign any rights, powers, duties, or obligations hereunder. This 
Agreement shall not inure to the benefit of any third party other than the Parties 
to this Agreement and their successors and permitted assignees or as otherwise 
provided herein. 

9. Cooperation. The Parties hereto each agree to cooperate with each other, 
consistent with the terms and conditions of this Agreement. Additionally, each 
Party hereby agrees to take any and all other actions and to execute any and all 
other documents requested by the other Party necessary to effectuate the purposes 
of this Agreement. GMU shall bear the costs of pursuing the sewer application, 
which is described in this Agreement, at the PUC and, if protested, at the State 
Office of Administrative Hearings. If CLSUD anticipates incurring any expense 
to support GMU's effort to secure PUC approval, CLSUD shall notify GMU prior 
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to incurring any expense. If GMU desires CLSUD's assistance that requires 
CLSUD to incur any expense, GMU shall not unreasonably withhold consent to 
reimburse CLSUD for those expenses and shall thereafter reimburse CLSUD for 
its actual expenses. 

10. GOVERNING LAW. THIS AGREEMENT SHALL BE GOVERNED BY AND 
CONSTRUED AND INTERPRETED IN ACCORDANCE WITH THE LAWS 
OF THE STATE OF TEXAS. ALL ACTS REQUIRED OR PERMITTED TO BE 
PERFORMED HEREUNDER ARE PERFORMABLE IN HAYS COUNTY, 
TEXAS. IT IS AGREED THAT ANY CIVIL ACTION BROUGHT TO 
ENFORCE OR CONSTRUE THE TERMS OR PROVISIONS HEREOF OR TO 
ENJOIN OR REQUIRE THE PERFORMANCE OF ANY ACT IN 
CONNECTION HEREWITH, SHALL BE BROUGHT IN A COURT OF 
COMPETENT JURISDICTION SITTING IN HAYS COUNTY, TEXAS. IT IS 
AGREED THAT ANY ADMINISTRATIVE LAW ACTION BROUGHT TO 
ENFORCE OR CONSTRUE THE TERMS OR PROVISIONS HEREOF OR TO 
ENJOIN OR REQUIRE THE PERFORMANCE OF ANY ACT IN 
CONNECTION HEREWITH, SHALL BE BROUGHT AT THE PUC OR ITS 
SUCCESSOR AGENCY(IES). 

11. Construction and Severability. If this Agreement, or any word, clause, sentence, 
paragraph or other part thereof, shall be susceptible to more than one conflicting 
interpretation, then the interpretation which is more consistent with the general 
purposes and objectives of this Agreement shall govern. In the event one or more 
of the provisions contained in this Agreement shall for any reason be held to be 
invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or 
unenforceability shall not affect any other provision hereof and this Agreement 
shall be construed as if such invalid, illegal, or unenforceable provision had never 
been contained herein. 

12. Unintended Omission. If any punctuation, word, clause, sentence, or provision 
necessary to give meaning, validity, or effect to any other word, clause, sentence, 
or provision appearing in this Agreement shall be omitted here from, then it is 
hereby declared that such omission was unintentional and that the omitted 
punctuation, word, clause, sentence, or provision shall be supplied by inference. 

13. Amendment. This Agreement may not be amended or terminated except by an 
instrument signed by all Parties to this Agreement. 

14. Notice. All notices and important information by and to each Party shall be sent 
by certified mail, return receipt requested and email as follows: 

Gristmill Utility Company, LLC 
Attn.: Steven Greenberg 
1918 Summerwood 
San Antonio, Texas 78232 
steveng@bvrtwater.com 

County Line Special Utility District 
Attn.: Daniel Heideman, General Manager 
8870 Camino Real 
Uhland, Texas 78640 
heideman@c1sud.com 
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15. Entire Agreernx_nt. This Agreement reflects the entire agreement between the 
Parties hereto pertaining to the subject matter hereof and supersedes all prior and 
contemporaneous agreements and understandings of the Parties in connection 
hfre lih . 

16.. Multiple Counterparts. This Agreemem ma be executed in multiple counterparts, 
each of which shall be deemed an orieinal. and all of which together shall be 
construed as one and the same instrument. 

17. Authority. Each Party represents that the individual named below is duly 
authorized to execute ti& Aueement on its behalf. 

WHEREFORE_ this Am-cement is entered into and effective thisib day of  itU)C-IN51'  , 
2019 rEffective Date-

 

GRISTMILL UTILITY CON AN)., LLC 

ven GT-L.-en re_ Me 

C OUNTY LINE. SPLCI AL 'UTILITY DISTRI('T 

, 
,.),g4611 A g Eit,4ret.e 

Daniel Heideman_ General Manager 

DANIEL R HEIDEMAN 
NOTARY PUBLIC 

STATE DF TEXAS 

MY COMM. EXP. 05/10/23 

NOTARY ID 532854-9 
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LEIsT MILL HIGHLVQS SUBDIVISION 
SECTION 1 
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GRIST MILL HIGHLANDS  SUBDIVISION 
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