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PUC DOCKET NO. 49367 

SOAH DOCKET NO. 473-19-5831.WS 

PETITION BY OUT OF DISTRICT 
RATEPAYERS APPEALING THE 
WATER RATES ESTABLISHED BY § 
THE EL PASO WATER CONTROL 
AND IMPROVEMENT DISTRICT NO. 4 § 

PUBLIC UTILITY COMMISSION 

OF TEXAS 

Ratepayers' Proposed Issues for Referral to 
State Office of Administrative Hearings 

NOW COME Out-of District Ratepayers (Ratepayers) and file this proposal of 

issues to be referred to the State Office of Administrative Hearings (SOAH) as 

requested by the Order of Referral for this Docket. 

Ratepayers propose that the following issues should be submitted to SOAH: 

1. Whether the January 1, 2019, 5% rate increase in water and sewer rates for 

out-of-district customers of the El Paso Water Control and Improvement 

District # 4 (EPCWCID #4) is necessary to pay the principal of and interest 

and redemption price on bonds issued to purchase, construct, acquire, own, 

operate, repair, improve, or extend the services or facilities to out-of-district 

ratepayers, as required by Tex. Water Code § 49.215, and whether the rate 

increase is just and reasonable as required by Tex. Water Code §13.043(j).. 

2. If EPCWCID #4 has no evidence that the underlying base rate charged to out-

of-district rate payers, which is 79.4% higher than in-district rates, is 

necessary to pay the principal of and interest and redemption price on bonds 

issued to purchase, construct, acquire, own, operate, repair, improve, or 
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extend the services or facilities to those out-of-district ratepayers, as 

required by Tex. Water Code § 49.215, is the rate just and reasonable as 

required by Tex. Water Code §13.043(j). 

3. Whether the rates charged by EPCWCID #4 to in-district ratepayers are 

unreasonably preferential, prejudicial, or discriminatory compared to the 

rates charged out-of-district Ratepayers in violation of Tex. Water Code 

§13.043 (j). 

4. Whether the rates the District charges to the Elam subdivision, which is the 

same distance from the district facilities as the MDN subdivision, are relevant 

to a determination of whether the rates charged to the MDN subdivision are 

just and reasonable as required by Tex. Water Code §13.043(j). 

5. Whether prior to raising rates for out-of-district ratepayers, EPCWCID #4 

must have current and updated evidence from 2018 to determine whether 

the proposed rates of $96.16 per month as a minimum monthly charge for up 

to 3,000 gallons of water usage and sewer services are necessary to pay the 

principal of and interest and redemption price on bonds issued to purchase, 

construct, acquire, own, operate, repair, improve, or extend the services or 

facilities to those out-of-district ratepayers, as required by Tex. Water Code § 

49.215, and to determine whether the rates are just and reasonable as 

required by Tex. Water Code §13.043(j). 

6. Whether $96.16 per month as a minimum monthly charge for up to 3,000 

gallons of water usage and sewer services is necessary to pay the principal of 

and interest and redemption price on bonds issued to purchase, construct, 
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acquire, own, operate, repair, improve, or extend the services or facilities to 

out-of-district ratepayers of EPCWCID #4, as required by Tex. Water Code § 

49.215, and whether that rate is just and reasonable as required by Tex. 

Water Code §13.043(j). 

7. Whether the 2007 Interlocal Agreement between EPCWCID to provide 

service to Ratepayers who live within the boundaries of LVWD, (Attachment 

A) that required EPCWCID #4 to charge in-district rates as a condition of 

providing service, when it stated, "It is agreed and understood that the 

location being served within the property shall be deemed to be a customer of 

the District [LVWD] and that El Paso County Water Control and Improvement 

WCID #4 is providing service on behalf of the District [LVWD]."1 

8. Whether the District acted arbitrarily and capriciously in violation of Tex. 

Water Code §49.2122(b) when designating the Ratepayers of the Mesa del 

Norte (MDN) subdivision as an "out-of-district" customer class despite the 

2007 Interlocal Agreement between EPCWCID and LVWD to provide service 

to Ratepayers, (Attachment A) that required EPCWCID #4 to charge in-

district rates as a condition of providing service and without producing 

evidence of an higher cost of service to the subdivision. 

9. Whether the 2008 Development Agreement between EPCWCID #4 and the 

developer for MDN, (Exhibit A to Attachment 1), which described the 

subdivision as being within the boundaries of "the municipality" and 

1  Interlocal Agreement between the Lower Valley Water District and the El Paso 
County Control & Improvement WCID #4 regarding Water Service to a Property 
within the Boundaries of the Lower Valley Water District (Nov. 30, 2000), at § 2, p. 3 
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allowing the developer to construct water and wastewater lines within the 

subdivision lines without public bidding, required WCID #4 to charge in-

district rates to MDN ratepayers. 

10.Whether the District acted arbitrarily and capriciously in violation of Tex. 

Water Code §49.2122(b) when designating the Ratepayers of the MDN 

subdivision as an "out-of-district" customer class despite the 2008 

Development Agreement between EPCWCID #4 and the developer of MDN 

which described the subdivision as being within the boundaries of "the 

municipality" and allowing the developer to construct water and wastewater 

lines within the subdivision lines without public bidding and without 

producing evidence of an higher cost of service to the subdivision. 

11.Whether EPWDIC #4 should be ordered to refund excessively charged 

amounts based on illegal rates charged to out-of-district ratepayers, as 

authorized by 16 Tex. Admin. Code § 24.101(e) (4). 

Respectfully submitted, 

TEXAS RIO GRANDE LEGAL AID, INC. 
1331 Texas Ave. 
El Paso, Texas 79901 
Telephone: (915) 585-5100 
Fax: (915) 544-3789 

By: /s/ Christopher Benoit 

Christopher Benoit 
Texas Bar No. 24068653 
cbenoit@trlaorg 
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By: /s/ Jennifer Richards 

Jennifer N. Richards 
Texas Bar No. 24107975 
JRichards@trla.org 

Amy R. Johnson 
Law Offices of Amy R. Johnson 
5836 SE Madison St. 
Portland, OR 97215 
Tel. 503-939-2996 

By: /s/ Amy Johnson 

Amy R. Johnson 
Texas Bar No. 10679550 
amy@savagejohnson.com 

ATTORNEYS FOR RATEPAYERS 
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PUC DOCKET NO. 49367 

SOAH DOCKET NO. 473-19-5831.WS 

CERTIFICATE OF SERVICE 

I certify that Ratepayers' Proposed Issues for Referral to the State Office of 

Administrative Hearings will be served on all parties of record on the 17 of July 

2019 as required by 16 TAC § 22.74. 

By: /s/ Jennifer Richards 

Jennifer Richards 
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KEMP SMITH LLP 
ATTORNEYS AT LAW ' 6/6 CONORE85 AMMO!, SUITE 1260 1 AUSTIN, Timm 78701-2443 

517.3204466 TAX 312,320.6431 l www.lroloperaltkcoog 

SARAH FAUST 
SissualOsmpiniltkoom 

September 19, 2012 

Via First Class Mail 
Bryan Hall 
Beck & Hall, P.C. 
5915 Silver Sptings Drive, Bldg. #4 
El Paso, TX 79912 

Re: El Paso County WCID #4 Acceptance of Mcsa del Norte Subdivision Water and 
Wastewater Facilities 

Dear Bryan: 

Please find enclosed the Agreement on TCEQ Variance and Conditions for Final Acceptance of 
Water and Wastewater F4CiiiiiO3. Following execution by Mesa Del Norte and Lower Valley 
Water District, please send this agreement for execution by the El Paso County Water Control 
and Improvement District No. 4 to Geri de la Torre, General Manager, P.O. Box 57, Fabens, TX 
79838. 

• 

Sincerely, 

KEMP SMITH LLP 

Sarah Faust 
Enclosures 
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AGREEMENT ON TCFQ VARIANcE AND CONDITIONS FOR FINAI4 
ACCEPTANCE OF WATO ANO WASTEWATER FAgLITIES 

This Agreement is made on the date last entered and is between El Paso County Water 
Control 4It Improvement District No. 4 ("District No. 4"), Lower Valley Water District 
("LVW1r) and Mesa del Norte, Ltd. ("Mesa del Norte"), and is ai follows: 

Rya& 

WHEREAS, Mesa del Norte has developed and constructed a subdivision in El Paso 
County known as Mesa del Norte; and, 

WHEREAS, Mesa del Norte and District No. 4 entered a Development Agreement 
(attached as Exhibit A), prior to construction of the subdivision, which agreed upon terms for the 
construction of the water.delivety and sewer collection system ("system") within the Mesa del 
Norte subdivision, and the terms for conveyanco of the system to District No. 4, for the purpose 
of provision of water and wastewater services to the lots within the subdivision; and 

WHEREAS, on February 11, 2011, Math* No. 4 and Mesa Del Norte executed an 
Addendum to the Development Agreement (attached as Exhibit 13), which described the terms 
for a partial acceptance of the system as contemplated in the Development Agreement, and on 
Februaty 22, 2011 the District No. 4 Board of Directors did approve partial acceptance of the 
system; and 

WHEREAS, the remaining water and wastewater lines in Mesa del Norte subdivision 
were not included in the partial acceptance because portions of the wastewater lints did not tneet 
the slope requirements of Texas Administrative Code f217.53 (I)(A); and 

WHEREAS, following engineering review of the construction of the wastewater Ikea 
that do not meet regulatory slope requirements by District No. 4 and LVWD, Mesa del Norte 
intends to apPly to the•Texis Commission on Environmental Quality (vICEQ") for a variance 
that, if granted, will allow for the.  wastewater lines with inadequate slope to be in compliance 
with state regulation; and 

WHEREAS, District No. 4 intends to finally accept ownership, operation and 
maintenance of the =lining water delivery and wastewater collection lines in Mae del Norte 
subdivision, and to provide water and wastewater service to the residences in the subdivision, but 
also intends to transfer 'ownership, operation and MitinftinInCe of the system and the provision of 
water and wastewater sertices to LVWD at some point in the fhture when LVWD is prepared to 
provide inch service; and 

WHEREAS, due to the inadequate slopes of the lines, in order for the system to function 
and for the District No. 4 and LVWD to be able to operate, maintain, and repair the system, 
District No. 4 and LVWD desire that Mesa del Norte awe to certain ongoing obligations; and 

WHEREAS, District No. 4 and LVWD are willing to finally accept all of the water and 
wastewater lines in Mesa del Norte subdivision if the TCEQ grants a variance for the wastewater 
lines and Mesa del Notte agrees to perform certain ongoing obligations and, 
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WHEREAS, District No. 4, LVWD and Mesa del Norte desire to memorialize their 
agreement regarding these mattera as provided below; and, 

In consideration of the following covenants, District No. 4, LVWD and Mesa del Norte 
agree as follows: • 

I. Variance. Mesa dal Norte agrees to use its best efforts to obtain a variance from 
the TCEQ for all wastewater lines within Mesa del Norte subdivision that do not coniply with 
the slope requirements in Texas Administrative Code §217.53 (1)(A). The wastewater lines that 
do not comply with the Code zequirements are idemified on the drawing that is attached hereto as 
Exhibit C. 

2. Final Acceptance by District No. 4 and LVWD. If a variance is wanted by the 
TCEQ, District No. 4 agrees to finally accept all water and wastewater lines in Mesa del Norte 
subdiviaion, in accordance with the Provisions of the Development Agreement, the Addendum to 
the Development Agteement, and this Agreement. LVWD agmes to accept conveyance of the 
water and westawater lines and assume operation, maintenance, and provision of service from 
District No. 4 at a point in the future when LVWD has sufficient hifiastructure developed to 
accept and interconnect such flicilities. If the variance is not granted District No. 4 and LVWD . 
have no obligation to accept conveyance of the facilities. 

3. Obligations of Mesa del Norte. If a variance is granted by the TCEQ, Masa dal 
Norte agrees to comply with the following obligations, which are in addition tO all obligations 
under the Development Agreement and Addendum to the Development Agreanent, unless 
specifically noted otherwise: 

a. Maintenance Bond. Unless sooner terminated as provided in paragraph 3 
a.(2) below, for a period of 10 years itom the date of final acceptance, Mesa del Norte shall, at 
its expense, provide District No. 4 or LVWD, whichever entity is then responsible for 
maintenance of the sewer lines in Mesa del Norte subdivision, with a maintenance bond in a 
form shown tbat complies with the requirements herein. Mesa del Norte will provide District No. 
4 with the fp= of the bond for review and approval prior to its execution. The maintenance bond 
shall be underwiitten by a covorate surety licensed to do business in Texas by the Texas 
Department of Insurance and in accordance with applicable law. The initial maintenance bond 
shall be issued for a term of 12 months from the date of final acceptance, and renewed or 
reissued each year for a successive 12 month period. 

1) Replacement bonds with terms of 12 months each shall be issued 
not less than 30 days before the expiration of the 12 month term of the bond then 
in force, and gesa del Norte shall promptly pay any bond premium to prevent any 
lapse in the bonding coverage required hereunder. Each bond shall ba in the I= 
of $100,000. The District shall be sent and receive notice that the bond has been  
renewed. and the assogjated sioaimentation. not tees than 00 days before the 
expiration of the 12 month terms ofthe bond then in force.  

2) The ten year temi for the maintenance bond supersedes and is 
instead of the term for the maintenance bond designated in Paragraph 1 of the 
Addendum to the Development Agreement, which defined the bond term as one 
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year front the date of the Letter of Final Acceptance. The warranty of facilities, as 
described in Paragraph 1 of the Addendum to the Development Agreements is 
hereby modified to conform to the ten-year period described in this provision. 
After the 24th  month of the tenn of this Facilities Agreement, Mesa del Norte shall 
have the right to notify District No. 4 and LVWD that it desires to meet and 
confer regarding whether it is reasonably necessary for Mesa del Norte to 
continue to provide maintenance on an annual basis and/or to perform jetting of 
wastewater lines as provided in paragraph 3.b. below. Upon service of the notice 
described above District No. 4 and LVWD shall meet and confer with Mesa del 
Norte within a 60-day dine period In this connection, District No. 4 or LVWD, 
whichever entity then owns and maintains the wastewater lines, shall have the 
right, in the exercise of reasonable judgment, to make the determination that it is 
or is not necessary for Mesa del Norte to continue to provide maintenance bonds 
and/or to perform jetting of wastewater lines. Should either the bond or jetdng 
requirement be determined to continue, following the initial request to meet and 
confer, Mesa del Norte has the right to request the same meet and confer 
procedure every twenty-four months through the ten-year term. 

3) Failure to renew the bond not less than 30 days before the 
exiirstion of any 12 month term of the bond shall constitute an event of della 
under the bond and the District No. 4,* or LVWD, will be entitled to make full 
demand on the bond and to collect in full under the bond. 

4) Failure to maintain the jetting of the wastewater lines required by 
iaragraph 3(b) below shall constitute a defect under the bond, and District No. 4, 
or LVWD, shall be able to draw the costs to correathe defect from the bond up to 
the full amount thereof. 

b. Jetting of Wastewater Lines. Unless sooner terminated as provided 
below, for a period of 10 years from the date of acceptance, Mesa del Norte shall, at its expense, 
cause critical points of the wastewater system to be jetted. The points to.  be jetted have been 
identified by the DistrictNo. 4 Engineer and Staff end are described on Exhibit D. District No. 4 
or LVWD, whichever entity is then maintaining the wastewater system in Mesa del Norte, may 
revise the critical points as the need to do so hecomes apparent through operation of the 
wanewater lines. Jetting will take place monthly using water ' from the non-potable water 
stindpipe. If the standpipe is unavailable, the water shall be taken front the fire hydrant or any 
other facility designated by District No. 4. Mesa del Norte, or its designated jetting contractor, 
will give District No. 4 or LVWD at least 24-hr notice of the date and thno that jetting will 
conmience. Notice to District No. 4 will be given either telephonically by calling (915) 764-2212 
or by email to the Omani Manner st gnaepowcicL4.com and the Field Manager at 
mmat1'icaencweid4.com. Notice to the LVWD .will be given either telephonically by calling 
(915) 791-4480 pr by email to the General Manager at fernie®Ivwd.org and the Engineer at 
saulgvwd.org. This obligation shall terminate if the obligation to perfonn jetting of wastewater 
lines in this is terminated as provided in paragraph 3.a.(2). 

c. Transfer of Easements. Mesa Del Norte will transfer to Dishict No. 4 
and LVWD, prior to the final acceptance, all of its rights in and to the those areas set forth on the 
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Plat of Mesa Del Norte Subdivision filed under Document No. 20100001992 on January 11, 
2010 in the Plat Records of El Peso County, Texas (the "Plan and described as: (I) a 15' 
Sanitary Sewer Easement crossing Lots 1, 2, 37 and 38, inclusive, Block 6, Mesa De1 Norte 
Subdivision, an Addition to the County of El Paso, as set forth on tbe Plat; (ii) a 15' Sanitary 
Sewer Easement crossing Lots 1, 2,57 and 38, inclusive, Block 7, Mesa Del Norte Subdivision, 
an Addidon to the County of El Paso, as set forth en the Plat; and (iii) a 15' Sanitary Sewer 
Easement crossing Lirts 1, 2, 3, 4, 5 and 6, inclusive, Block 1, Mesa Del Norte Subdivision, an 
Addition to the County of El Paso, as set forth on the Plat. The fonn of the Easement 
Conveyance Document is attached as Exhibit E. 

d. Legal and Engineering Fees. Prior to final acceptance, Mesa del Norte 
will reimburse District No. 4 for legal and engineering fees related to Mesa del Norte subdivision 
and the final acceptance of the facilities incurred from February 22, 2011, through the date of 
final acceptance. 

5. No Third Party Beneficiaries. This Agreement is not intended to give or confer 
any Wats, rights, privileges, claims, actions or remedies to any person or entity as a third 
party beneficiary, or otherwise. 

6. No Partnership. None of the terins or provisions of this Agnement shall be 
deemed to create a partnership or joint venture between or among the .parties or any subsequent - 
owners ofthe lots in Mesa del Norte subdivision. 

7. Force Majeure. Mesa del Norte shall not be deemed to be in default under this 
Settlenient Agreement if its performance of any of its obligations set forth in paragraph 3 above 
is delayed due to force majeure. Force majeure means strikes, boycotts, labor disputes, 
embargoes, shortage of labor or materials, acts of God, acts of any governmental authority 
having jurisdiction over Mesa del Norte subdivision, adverse weather conditions, floods, riots, 
rebellion, sabotage, or any other circumstances for which it is not responsible or which are not 
within its control. If Mesa del Norte is delayed by force majeure, the time for performance shall 
be eitended by the period of time equal to the delay. 

8. Entire Agreement; Binding Effect This Agreement contains the entire 
understanding between the District, LVWD and Mesa del Norte with regard to the matters set 
forth herein, however, all provisions of the Development Agreement and the Addendum to the 
Development Agreement that are not expressly modified by any term of provision of this 
Agreement ahall remain in fial force and effect. To the extent these exists any conflict between 
this Addendum and the Development Agreement, the Parties agree that this Agreement shall 
control. This Agreement may not be amended except by a written amendment signed by all 
parties. All oral dincussions, agreement or representations between the parties that have not been 
expressly incorporated into this Agreement are not enforceable. This Agreethent shall be binding 
upon and inure to the benefit ofnot only the parties, but also their successors. 
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9. Notices. All notices shall be in writing and shall be rnt by U.S. Mail, certified, 
return receipt requested, to the addresses shown below, or by facsimile to the telephone number 
shown below. Mailed notices shall be deemed served when deposited in the United States mail, 
postage prepaid anti addressed as shown below. Notices sent by facsimile shall be 'deemed 
served when sen. 

if to District No. 4: 

General Manager 
P.O. Box 3880 
Fabens, TX 79838-3880 
Fax: (915) 764-4840 

If to LYWD: 

General Manager 
Lower Valley Water District 
P.O. Box 909 
Clint, TX 79836 
Fax: (915) 791-4400 

If to Mesa del Norte: 

General Managec 
Mesa del Norte, Ltd. 
P.O: Box 57 
Fabens, TX 79838 
Fax: (915)  

With a copy to: 
Sarah Faust 
Andrew S. "Drew" Miller 
Kemp Smith LLP 
816 Congress Ave., Ste. 1150 
Austin, TX 78701-2443 
Fax: (512) 320-5431 

.Pilth a copy to: 
Steve Blanco 
Blanco Ordonez & Wallace, PC 
5715 Cromo Drive 
El Paso, TX 79912 
Fax: (915) 845-5555 

With a copy to: 
Bryan Hall 
Beck & Hall PC 
5915 Silver Springs, Bldg. 4 
El Paso, TX 79912 
Fax: (915) 544-1620 

9. Goterning Law: This Agreement shall be construed and interpreted in 
accordance with the laws of the State of Texas. 

El Paso County Water Control and 
Improvement District Ne. 4 

By:	  
Name: 
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Title: 
Date: 

Lower Valley Water District 

By:  
Name: 
Title: 
Date: 

Mesa del Norte, Ltd. 

BY' A4 1-

 

Nam .: 
Title: r 
Date: fAi/ cap/1_, 
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job No. 

Descripl'ion 

b. Sewer Collection system showing mains audits therea4 location in • 
drat, manhole', pram which show elevations of Wert and 
ground endplate. . 

Sewer Job • No. 

Desodption 

C. Isionents irs require& Easement will be '(:fraught in by plat) by 
etinclead r. i . Resernent forms with metre and bounds, attached to 
this ao snd 6o ft. easement. 

D. Owner agrees tipsy for all engineering pardon; legal services, and 
Minot costs, essociated with. this Contract that shall be submitted to 
Ownti on the invoke met forth in KAU which ire attached to Ind 
made a part af this Commit for s1Ipuroaei No Letter af Find • 
Acceptanu.haeued1nvofceare paid by Owner. 

• SECTION — WATER.R/GBIS 

The District' reiponeible for provi k. water to property witbin the 
District in aocordsnes with bailee emd and =demon to protect 111 . 
wainr aonsoui (both surface and underground) wid promotes water ooneervation 
among the automats of the District. The Distrkt pumas the immolation of 
water rights in oortmction with the provision of water and sewer gawk.. 
the Dishict 'mita& the aim and number afflict:era (whether aervice k provided 
within or ad:Meth* District) to any. property. 

For .Fopetly within the Distric4 the Mulct requests water rig*, in 
scoordanoe **its Rules andRegulationa to offset the auticipatedwater demand 
to the property, if the prapeattis whhin the Rio Grande Bulged= l'utect. If 

Water 
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%atm tights previously • • " . to the property have been removed, the Owner 
shall acquire the water rights • tweign those rights to the District. 

BROWN 3 -MEITTRANCEAND AMMO Dr T.133 Waltg • 

The Owner win enter into a oonstruotion contract for This work with a 
utility contractor who is experienced in performing similar water and sewer 
construction. The Contractor and all independent contractors shall be required 
in the coutruction contract(s) to bold the District harmless flOn any damages or 
clans whieh mg arise during constroodon. The Owner's contractor &ell 
mews hold hanolem agreement, attached hereto es Rabbit B, which shall 
become part of this Development Agreement. The Owner agrees to integrate this 
Develop:pent Averment into hie construction contract and require expressly in 
the constmotion contract thet the contractor will be bound to comply with the 
provision hereof The Owner and his COrtradar will unarm that they are 
familiar, and will fully comply, with the additional insuranoe encl other 
requimments set ihrt on Aftil which is attached to and made a part of this 
ecommot for all mous. The District shall be govi&d with a copy of the 
Ineuriace Conde* coveys forths tilt= of the Puject and shall 
be named se sn 4•111 insured on the General Listdlity policy. 
NotwIthetanding snything in the Agreement to the =tam Owner egrets 'and 
repro** that his contractor win be Ito bound; that Owner rernains nwponsible 
for additional Work 011 the halite maths Mtn IS May be required by the Mulct 
are to ohangee in. the work or for Other masons datermined by the District to be 
neeeismy in order in mune that the *ark is coneuseted eaiisfactonly and in 
accordence withthe terms of this contract. 

The Owner hu engaged the following Contractor for this work: 

Bak Constructor:. 
Contractofs Nano 

14160 Blair Dr., Horizon alp u 72928 
Adcirces 

• • 

913-8ps-862o  
Phone Millibar 

sEcnoN 4 —COORDINCION O COMMITICEION 

The OWser is responsible for 000rdineting onstruction with the District's 
Engineer. Tha District is entitled to inspect and obaerve the work at an times. It 
1. nnderetood that the revonsibility for confirming the work to the Plana is the 
sole responsibilliy of the Owner. Thefact that the District has hmpecordtha work 
et anY stave shall not be deemed to be acceptant* or approval by ihe District of 
the work pafonned. Approval andeeceptance of the work shall be effective mitt 

3 
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Owner bee paid for all labor and materials; that there are no outstanding claims 
relating to the worle and that all debts with the Dietzict have been paid. The 
Ownernmet include a specific Rime of Ilene from flu Contractor and all inb 
centriotere *tittle lipedconveyanos form. 

The District Engineer, or hie designated field , will make a 
Real ofthe work. Once the work is fotmd to in compliance with all 
*ma thie contract and acceptable to the Meet for inclusion into its system, 
thiDietrict will ism a Letter of Anal Acceptance of the Facilities. The District 
will lbw set meters upon a request to activide service, allow sewer pervicee to be 
camected by others, aud admit water to the system. The Owner or hie 
Contractor may, atthe discretion (idle Dierict, install water service; of sit inch 

ubject to the approval of the Dili:dot and in amordseme with it& standards. 
In no event, brewer, is the Oweer or hie Contractor to install Noy service larger 
than inch; No meter' will be inetelied until the system hu been 
beaterblogIcally ind pressure tested and &Letter of Final Acceptince hu been 
%med. 

• 
Who event Owner deternrines to sell lots in the subdivision prior to Final - 

Acoaptance of the Facilities to the District, Owner agrees to include a provision in 
the males =Out eating thet the Faallities have not yet been finally aocepted by 

• the District and.that services will not minted ma such Final Acceptance has 
occurred. 

SECTION 7 — PAIMALACCISPTANCE 
' 

When P of& facility is agreed upon between the Dletrict . 
and the Owner, it it and agreed that the one year. Warranty padod 
will not begin will Phial Acceptant* of all facilities to be twinged uncier this 
Dteelopment Agreement. 

• 
The Developer shell submit a letter of request to the District and shall 

include a highlighted 'map' of the area to be txmlitually accepted with the 
numbei °flinger feet, valve to valve, to be conveyed to the District. The Owner. - 

. shell alio provide the addrees for each requited water meter. Upon approval by 
the Dittriet, the Ditties Engineer or hie authorised field repreeentruive, will 
catty that portion of line as aceeptable for inclusion to the Dietricre gat= and 
kali hues Partial Conditional Completion Cerlificste indicating the facilites 
alld oddness of water services eocepted. The Developer shell deliver a 
Conveyance and. a Partial Release of Liens end the Diarist will tune e partial 
Conditional Acoepteree Letter; The Developer mey then authorize his agents or 
gulps to connect Customer Elervits.to request a wow meter, 

SECTION ft ONE TEAR WARRANTY 

A, Owner represents and minute to the District that all work wea 
perbrzned attictly in aoeordance with the Pim, and as otherwise 

• 



. . . 
o 

• provided in this Agreement This warranty dell remain in id three 
. and effectfor a period of one year from and alter the data ofthe Utter 

Of Final Aoceptsnoe of the facilities shown on the plena under this 
Deve1eperenant by the District No Mechanic's Liens shall ever 
be or filed against the subdivision or property widch is the 
mbject• of this COIMAOt1 1. undetstood and agreed that the 
acceptance of the Facilitiee by the District, Owner mains responsible 
for a period of one year from the date of the issuance of the USN of 
Phutl Ameptanoe by the Distriot for conforming the work to the Plans 
Ind othewlee complying with the *twenty punted in this paragraph. 
Owner further emu to be fully - >le for the repedr and 
maintenance of the Facilities for a peel. of one year from the date of 
the Letter of Plual Acoaptance. 

The Owner nay hada, applicable warranty provielons in hie contracts 
with other utilities, paving or other contraetore employed by him on 
the work, or than with anima/trent pmthela of lots In the 
subOrision. However, the District wM look to the Ovmer for 
ommetion of defects or dotage to the Facilities constructed =der this 
Development Agmement 

• Thirty (3o) &ye prior to the expiration of the one year warranty 
wiod. Owner agrees to an inspection of the Facilities by the District. 
In the event Owner data:mines to oil loin in the subdivision prior ID 

• Pardal Acceptance as defined in Paragraph 7, or-Final Accegtanoe iif 
the Facilities by the District, Owner agrees to include a provision In the 
maw contract steb2g tilt the Foams. hirve not yet been ; • 

meepted by the District and the envies will not be activated 
•	 

.1 
suchVinalAcciptenoe ham been obtahmd. 

B. PERFORMANCE BOND 

The Owner ihall pose au acceptable Performance Bond with the 
Distriot in sceordance with Chapter ow of the Govenunent Code to 
ensure completion and warranty of the project when the Contract 
amount exceeds #100,0co.00. The bend must be executed by a 

Zr surely licensed to do busineas in Tens and in accordance 
awte . The metes and principal's obliged= to ciervot 4:437 defective worlctuanablp and materials under the bond &all remain in 

Act for timid one year warrantypadod set forth in Section B. 

The Owner to promptly execute his rights and remedied under 
tide bond ". eft ort1011 ate a ' • to assign to the District ell 
the righti remedies under this bo the iguanas of the 
Letter of Final Acceptance or to include the et va an oblige on dm 
Bond. 

• 6 
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SECTION 9 — DBROLT 

In dm event Owner or his contraotor I1 to comply with the inovisiona 
bereo4 the Diettict ntq tate such aodons to which it may be entitled by law or 
equity, inoinding.  but riot limited tm stopping the work; seeking specific 
peg:mance oftbie Contract; or gulag for clamagete. 

BMW10 — DIDEPENDINT CONMACIOR/INDMINVICATION• 

INTWONDIINT CONTRACIOR 

The Owner, for Jníi1If hls Contactor, shall watts . as an 
independent Connector, sok subjeat to the direct crobiginuous 
eupervirdon and control of the District. The agree that in no 
avant shall the Owner or hie Contractor be tO be an agent, 
ofte;a emPloYee of the District. 

B. DIDIRANMICATION 

The Own or hinneg his Contractor, sub contractors, offieers, 
agents, emp and representatives, hereby indemnified and holds 
hannlem the District, ite ufdeere, agents, and employees from and 
wing all °Lime, damages, lona, aid expenses Cincluding attorneys 
fees, export fear, and overhead) tea wq ariming out of or resulting 
from their perform.= under this Contact, inrwhigthe construction 
cilia 'militia by the Conn:wan; anyeub contractor, :,,‘ - directly 
or indhectly anpbyed by the Contactor, or anyone for e acts the 
Contractor or sub contactor nay be liable, including any claims, 
demagesiloeses, expentes mulling in injuty or death. 

SBCZION m TITLE 

=
Ovmer reprepenta that it currently holds title, or has presented evidence 

that it hat entered into a contract to pumbame and obtain tide, to the properti in 
exactly tits same •manner in which it signs this Agreement /she teams and 

thereof eball be binding upon, and inure to dm benefit tbe parties 
their snocemors, Wpm, beim, andissional representatives. 

SBCTION 12 ASIKIGNA111/1111' . 

The Owner shall not &alp any h3terest in this Agreement (whether by 
assignment or novation) withoutthe prior written consent of the District. 

7 
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SECTION COMPIZANCB WillfILAWS 

The Owner shall comply With all. applicable Ira, ordinancea, rules and 
regulations and =lee of the federal, sista, and looel governments, ae they may 
now read or hereinafter be emended. 

SEC1ION14 —PENDX 

Venue andjuriediation of/wad or right or cense of action arishig under - 
or in connection with.this Agreement shall be =elusively in the District Court of 
IA Paso .Cooity, 'reres; and this Agreement shall be intspreted in accordance 
withibelaws ofifiestete dilate& 

eracrxcer - SIVERABUZIT 

. The sections, paragraphs, sentences, lianas; and phrases of this 
Agreement are sraverable and if any plasm, clause, enteace, paragraph, or 
section of thisAgreement &midis deohnid invalid a final derision of a court 
of =pew , „. —• such hived* vijii not h guy ot the reinshing 
provide= of Agreement,. 

.3ECTIOLI16- wrung 

The mil= of this Agreement are for in.formational 
shell not in any way affect the substantial tam! and 
Agreement. 

J . 11 • • 

40 l  I •VII on
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Type or Print Name and Tide 

2if 2.1505  
Date 
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Board -'- dent 

 

   

1241.0 Data 

I 0 

• IN WITNEBE BMW TEE EL PASO COUNTY WATER CONTROL & 
IMPROMEN'r DISTRICT 04 has caused this Agreement to be executed by its 
General Mouser and by ihe Owner, or try their dnly authorised representatives 
on this l dayof  Aori  

OWNER 

kiigibAri Del gortet LTD 
CompanyNara• 

 

EL PASO COUNTY WATER 
CONTROL & ItanantaNT 
DISTRICT 04 

   

iNr; Manage •  

D
eorlit.? 240t  

) "id, - 412.0 
PhonsNbar 

(clos) 164 - 4iscs 
Fla Number 
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. EXHIBIT B 
• 

tildrgilvalagnigggligtAingi= 

This is an addendum to the Development Agreement tire was entered into on AO 21, 
Ms, by and between the B1 Puo County= Water Control it Improvement Distriet No. 4 
Mistier) and Mem Del Norte, Ltd. COW1100, the ownerldeveloper of certain Water and 
seweemains in anew subdivision in RI Pub County imovm u Mesa del Norte. T1I District and 
the Owner may be collectively referred to in this Addendum as thamParties." A true and correct 
copy of the Devekpment Agreement (including the minlits thereto) is ettached to this 
addend= st Exhibit A. 

• 
Owner =ready desires to convey a portion of the facilities to the District pursuant to 

Partial Accepting° as contemplated by Section 7 of the Development Agreement Owner intends 
to convey the remaking facilities to the DistriCt and meek Full Acceptance as soon as those 
facilities sre ready for conveyance. This addendum is intended clarify terms and reovisions in 
the Development Agreement as they apply to Partial Aoneptence and .also to add terms and 
provisions to the Parties' overall agreement that are not upressly included in the Development 
Agreement. All provisions of the Development Agreement that are not etpressly modified by 
any teem or provision of this Addenthun shall remain in fall fxce and effect To the =teeth= 
exists say conflict between this Addeetdum and the• Development Agreement, the Parties agree 
that the Addendum shall control. • ' ' • 

1. Vserent OfTecilities Subjrzettc.  Partial Moeptence. 

Facils thai Ire the abject of my Partial Acuptanee, as contemplated by Section 7 of 
the Development Agreement, shall be covered, beginning on the date of the Partial Acceptance 
Lotter issued .by the Distict, by Section &A of tile Development Agreement, except that the 
Omer does not ugliest end warrant that all work was performed strictly in accordance with 
the Plane. Owner. represents and warrants that the facilities subject to the Partial Acceptance 
havfbeen instilled as refuted by the u-built chawings submitted to the District 

This viviparity shall remain in fiill force and detect until one year fiom the date of the 
Letter of Final Acceptance of the facilitia. It is undeestood end agreed that after any Partial 
Acceptance by the District, Owner remeins ret yansible for bonfoiming the work to the as-built 
plane that have been Attained to the district pertaining to- the Partial Accepter= and fbr 
otherwise complying with the =re* granted la this paragraph and in Section SA of-the 
Development Agreement- Owner father agrees to be My respoznible for the repair and 
maintemmotof the faoilities that lathe subject to any Partial Acceptor* until one year from the 
date of the Letter ofFinal Aoceptance. • 

Owner shell post e suitable 'maintenance bond in an amount of g100,000, executed by a 
corporate surety lamed le do badness in Texu and in accordance with applicable law, in. order 
to aeouroits obligation under this Provision, and Wall renew or reissue tint bond u necessary so 
that much bond reirsins in effect unit one yesr After the date of the Letter of Final Acceptance. 
The Ownceg end surety's Obligations to coned saly detective worhmenship end materiels under 
such bond shall remain in effect until one yea from the date ofthe Letter of Final Acceptance. 



2. •NJ•  142.1 ,11, 114.14.. 11,1 i 1 11.4y-je,i( IS 

Owner agrees to pay for engineering and lepl services molded with the Development 
Agreement la this Addendum that have been incurred by the District end submitted to the 

• Owner ori the &Voice set forth in Exhibit B attached to *le Addendum. No Partial Acoeptance 
Letter shall be belied until this invoioels paid by the Owner. 

The signatodes to 'this agreement represent that they have full authority to bind their 
respective puttee op whose behalf they sip. 

AVITNESS .13BRitOR THE EL PASO COMM WATER. CONTROL & 
IMPROVIDENT DISTRICT No. 4 hos caused ibis Addendum to Development Agreement to 
be executed by fts Gagral Mansgor and by the Owner, er by their duly authorized 
representatives on this ADIsy of 201, 

MESA DEL NORTE, LTD 

2*.'I-tl 
date 

O. [ciY 5r1) FAdatis wr3e 
address " • 

411S--  14'4- 4a0  
Telephiiii Number 

,116-`7614- iat70  
Pax Number 

.1 

EL PASO COUNTY WATER CONTROL &IMPROVEMENT DISTRICT NO. 4. 

Geri de la Torre dste 
General Manager 

2 
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