Hll’llll AR
Control Number: 49367
IR lII|
Addendum StartPage: 0



PUC DOCKET NO. 49367 S el

SOAH DOCKET NO. 473-19-5831.WS

PETITION BY OUT OF DISTRICT
RATEPAYERS APPEALING THE

§ PUBLIC UTILITY COMMISSION
§

WATER RATES ESTABLISHED BY § OF TEXAS
§
§

THE EL PASO WATER CONTROL
AND IMPROVEMENT DISTRICT NO. 4

Ratepayers’ Proposed Issues for Referral to
State Office of Administrative Hearings
NOW COME Out-of District Ratepayers (Ratepayers) and file this proposal of
issues to be referred to the State Office of Administrative Hearings (SOAH) as
requested by the Order of Referral for this Docket.
Ratepayers propose that the following issues should be submitted to SOAH:

1. Whether the January 1, 2019, 5% rate increase in water and sewer rates for
out-of-district customers of the El Paso Water Control and Improvement
District # 4 (EPCWCID #4) is necessary to pay the principal of and interest
and redemption price on bonds issued to purchase, construct, acquire, own,
operate, repair, improve, or extend the services or facilities to out-of-district
ratepayers, as required by Tex. Water Code § 49.215, and whether the rate
increase is just and reasonable as required by Tex. Water Code §13.043(j). .

2. If EPCWCID #4 has no evidence that the underlying base rate charged to out-
of-district rate payers, which is 79.4% higher than in-district rates, is
necessary to pay the principal of and interest and redemption price on bonds

issued to purchase, construct, acquire, own, operate, repair, improve, or



extend the services or facilities to those out-of-district ratepayers, as
required by Tex. Water Code § 49.215, is the rate just and reasonable as
required by Tex. Water Code §13.043(j).

. Whether the rates charged by EPCWCID #4 to in-district ratepayers are
unreasonably preferential, prejudicial, or discriminatory compared to the
rates charged out-of-district Ratepayers in violation of Tex. Water Code
§13.043(j).

. Whether the rates the District charges to the Elam subdivision, which is the
same distance from the district facilities as the MDN subdivision, are relevant
to a determination of whether the rates charged to the MDN subdivision are
just and reasonable as required by Tex. Water Code §13.043(j).

. Whether prior to raising rates for out-of-district ratepayers, EPCWCID #4
must have current and updated evidence from 2018 to determine whether
the proposed rates of $96.16 per month as a minimum monthly charge for up
to 3,000 gallons of water usage and sewer services are necessary to pay the
principal of and interest and redemption price on bonds issued to purchase,
construct, acquire, own, operate, repair, improve, or extend the services or
facilities to those out-of-district ratepayers, as required by Tex. Water Code §
49.215, and to determine whether the rates are just and reasonable as
required by Tex. Water Code §13.043(j).

. Whether $96.16 per month as a minimum monthly charge for up to 3,000
gallons of water usage and sewer services is necessary to pay the principal of

and interest and redemption price on bonds issued to purchase, construct,



acquire, own, operate, repair, improve, or extend the services or facilities to
out-of-district ratepayers of EPCWCID #4, as required by Tex. Water Code §
49.215, and whether that rate is just and reasonable as required by Tex.
Water Code §13.043(j).

7. Whether the 2007 Interlocal Agreement between EPCWCID to provide
service to Ratepayers who live within the boundaries of LVWD, (Attachment
A) that required EPCWCID #4 to charge in-district rates as a condition of
providing service, when it stated, “It is agreed and understood that the
location being served within the property shall be deemed to be a customer of
the District [LVWD] and that El Paso County Water Control and Improvement
WCID #4 is providing service on behalf of the District [LVWD].”1

8. Whether the District acted arbitrarily and capriciously in violation of Tex.
Water Code §49.2122(b) when designating the Ratepayers of the Mesa del
Norte (MDN) subdivision as an “out-of-district” customer class despite the
2007 Interlocal Agreement between EPCWCID and LVWD to provide service
to Ratepayers, (Attachment A) that required EPCWCID #4 to charge in-
district rates as a condition of providing service and without producing
evidence of an higher cost of service to the subdivision.

9. Whether the 2008 Development Agreement between EPCWCID #4 and the
developer for MDN, (Exhibit A to Attachment 1), which described the

subdivision as being within the boundaries of “the municipality” and

! Interlocal Agreement between the Lower Valley Water District and the El Paso
County Control & Improvement WCID #4 regarding Water Service to a Property
within the Boundaries of the Lower Valley Water District (Nov. 30, 2000),at§ 2, p. 3



allowing the developer to construct water and wastewater lines within the
subdivision lines without public bidding, required WCID #4 to charge in-
district rates to MDN ratepayers.

10. Whether the District acted arbitrarily and capriciously in violation of Tex.
Water Code §49.2122(b) when designating the Ratepayers of the MDN
subdivision as an “out-of-district” customer class despite the 2008
Development Agreement between EPCWCID #4 and the developer of MDN
which described the subdivision as being within the boundaries of “the
municipality” and allowing the developer to construct water and wastewater
lines within the subdivision lines without public bidding and without
producing evidence of an higher cost of service to the subdivision.

11. Whether EPWDIC #4 should be ordered to refund excessively charged
amounts based on illegal rates charged to out-of-district ratepayers, as
authorized by 16 Tex. Admin. Code § 24.101(e)(4).

Respectfully submitted,

TEXAS RIO GRANDE LEGAL AID, INC.
1331 Texas Ave.

El Paso, Texas 79901

Telephone: (915) 585-5100

Fax: (915) 544-3789

By: /s/ Christopher Benoit

Christopher Benoit
Texas Bar No. 24068653

cbenoit@trla.org



By: /s/ Jennifer Richards

Jennifer N. Richards
Texas Bar No. 24107975
JRichards@trla.org

Amy R. Johnson

Law Offices of Amy R. Johnson
5836 SE Madison St.

Portland, OR 97215

Tel. 503-939-2996

By: /s/ Amy Johnson

Amy R. Johnson
Texas Bar No. 10679550
amy@savagejohnson.com

ATTORNEYS FOR RATEPAYERS
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CERTIFICATE OF SERVICE

I certify that Ratepayers’ Proposed Issues for Referral to the State Office of
Administrative Hearings will be served on all parties of record on the 17 of July

2019 asrequired by 16 TAC § 22.74.

By: /s/ Jennifer Richards

Jennifer Richards
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' KEMP SMITHLLP

ATTORNBYS ATLAW 3 816 CONGRESS AVENUE, SUITE 1260 | AUBTIN, TEXAS 75701-2443

$12.320.9466 | FAX 512,320.5431 | werw.kompssithcom
SARAH FAUST
P susiGhempstmith.com
September 19, 2012
Via First Class Mail
Bryan Hall
Beck & Hall, P.C.
5915 Silver Springs Drive, Bldg. #4
El Paso, TX 79912

Re:  ElPaso County WCID #4 Accoptance of Mesa del Norte Subdivision Water and
Wastewater Facilitics

" Dear Bryan:

Please find enclosed the Agreement on TCEQ Variance and Conditions for Final Acceptance of
Water and Wastewater Facilities. Following execution by Mesa Del Norte and Lower Valley
Water District, please send this agreement for execution by the El Paso County Water Control
and bnprovement District No. 4 to Geri de la Torre, General Manager, P.O. Box 57, Fabens, TX

79838.
Sincerely,
KEMP SMITHLLP
By:
Sarah Faust
Enclosures
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TbstgreemenhsmadeonthedatelutenmdandisbetwemBlPaso County Water
Control & Improvement District No. 4 (“District No. 4”), Lower Valley Water District
(“LVWD") and Mesa del Norte, Ltd. (“Mesa del Norte™), and is as follows:

Recifals

‘WHEREAS, Mesa del Norte has developed and constructed a subdivision in El Paso
County known as Mesa del Norte; and,

WHEREAS, Mesa del Norte and District No, 4 entered a Development Agreement
(attached as Exhibit A), prior to construction of the subdivision, which agreed upon terms for the
construction of the water.delivery and sower collection aystem (“system”) within the Mesa del
Norte subdivision, and the terms for conveyance. of the system to District No. 4, for the purpose
of provision of water and wastewater services to the lots within the subdivision; and

WHEREAS, on February 11, 2011, District No. 4 and Mesa Del Norte executed an
Addendum to the Development Agreement (atiached as Exhibit B), which described the terms
for a partial acceptance of the system as coritemplated in the Development Agreement, end on
February 22, 2011 the District No. 4 Board of Directors did approve partial acceptance of the
system; and

WHEREAS, the remaining water and wastewater lines in Mesa del Norte subdivision
were not included in the partial acceptance because portions of the wastewater lines did not meet
the slope requirements of Texas Administrative Code §217.53 (I}(A); and

WHEREAS, following engincering review of the construction of the wastewater lines
that do not meet regulatory slope requirements by District No, 4 and LVWD, Mesa del Norte
intends to apply to the-Texas Commission on Eavironmental Quality (*TCEQ") for a variance
that, if granted, will allow for the wastewater lines thh insdequate slope to be in compliance
with state regulation; and

WHEREAS, Dmtnct No. 4 intends to finally accept ownership, operation and
maintenance of the remaining water defivery and wastewnter collection lines in Mesa del Norte
subdivision, and to provide water and wastewater service to the residences in the subdivision, but
also intends to transfer ownership, operation and maintenance of the system and the provision of
water and wastewater services to LVWD at some point in the future when LVWD is prepared to
provide such service; and

WHEREAS, due to the inadequate slopes of the lines, in order for the system to function
and for the District No. 4 and LVWD to be able to operate, maintain, and repair the system,
District No. 4 and LVWD desire that Mesa del Norte agree to certain ongoing obligations; and

WHEREAS, District No, 4 and LVWD are willing to finally accept all of the water and
wastcwater lines in Mesa del Norte subdivision if the TCEQ grants a variance for the wastewater
lines and Mesa del Norte agrees to perform certain ongoing obligations; and,
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WHEREAS, District No. 4, LVWD and Mesa del Norte desire to memoriatize their
agreement regarding these matters as provided below; and,

In consideration of the following covenants, District No. 4, LVWD and Mesa del Norte
agree as follows: -

1. Varlance. Mesa del Norte agrees to use its best efforts to obtain a variance from
the TCEQ for all wastewater lines within Mesa del Norte subdivision that do not comply with
the slope requirements in Texas Administrative Code §217.53 (1)(A). The wastewater lines that
do not comply with the Code requirements are identified on the drawing that is attached hereto as
Exhibit C.

2.  Fimal Acceptance by District No. 4 and LVWD, If a variance is granted by the
TCEQ, District No. 4 agrees to finally accept all water and wastewater lines in Mesa del Norte
subdivision, in accordance with the Provisions of the Development Agreement, the Addendum to
the Development Agreement, and this Agreement. LVWD agrees fo accept conveyance of the
water and wastewster lines and assume operation, maintenance, and provision of service from
District No. 4 at a point in the future when LVWD has sufficient infrastructuse developed to
accept and interconnect such facilities. If the variance is not granted District No. 4 and LVWD
have no obligation to accept conveyance of the facilities.

3. Obligations of Mesa del Norte, If a variance is granted by the TCEQ, Mesa del
Norte agrees to comply with the following obligations, which are in addition to all obligations
under the Development Agreement and Addendum to the Development Agreement, unless
specifically noted otherwise:

’ a Maintenance Bond, Unless sooner terminated as provided in paragraph 3
a.(Z)be!ow,foraperlodofIOyearsﬁomtlwdateofﬁnalaccepmnce,MmdelNMshall at
its expense, provide District No. 4 or LVWD, whichever entity is then responsible for
maintenance of the sewer lines in Mesa del Norte subdivision, with a maintenance bond in a
form shown that complies with the requirements herein. Mesa del Norte will provide District No.
4 with the form of the bond for review and approval prior to its execution. The maintenance bond
shall be underwritten by a corporate surety licensed to do business in Texas by the Texas
Department of Insurance and in accordance with applicable law. The initial maintenance bond
shall be issued for a term of 12 months from the date of final acceptance, and renewed or
reissued each year for a successive 12 month period.

1)  Replacement bonds with terms of 12 months each shall be issued
not less than 30 days before the expiration of the 12 month term of the bond then
in force, and Mesa del Norte shall promptly pay any bond premium to prevent any
hpse in the bondmg coverage requuedhereunder Eachbondshall be in the sum

2). " The ten year term for the maintenance bond supersedes and is
instead of the term for the maintenance bond designated in Paragraph 1 of the
Addendum to the Development Agreement, which defined the bond term as one
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year from the date of the Letter of Final Acceptance. The wamanty of facilities, as
described in Paragraph 1 of the Addendum to the Development Agreement, is
hereby modified to conform to the ten-year period described in this provision.
After the 24® month of the term of this Facilities Agreement, Mess del Norte shall
have the right to notify District No. 4 and LVWD that it desires to meet and
confer regarding whether it is reasonably necessary for Mesa del Norte to
continue to provide maintenance on an annual basis and/or to perform jetting of
wastewater lines as provided in paragraph 3.b, below. Upon service of the notice
described above District No. 4 and LVWD shall meet and confer with Mesa del
Norts within a 60-day time period. In this connection, District No. 4 or LVWD,
whichever entity then owns and maintains the wastewater lines, shall have the
right, in the exercise of reasonable judgment, to make the determination that it is
or is not necessary for Mesa del Norte to continue to provide maintenance bonds
and/or to perform jetting of wastewater lines. Should either the bond or jetting
requirement be determined to continue, following the initial request to meet and
confer, Mesa del Norte has the right to request tho same meet and confer
procedure every twenty-four months through the ten-year term.

3 Failure to renew the bond not less than 30 days before the
expiration of any 12 month term of the bond shall constitute an cvent of defiult -,
under the bond and the District No. 4, or LVWD, will be entitled to make full
demand on the bond and to collect in full under the bond.

) 4)  Pailure to maintsin the jetting of the wastewater lines required by
paragraph 3(b) below shall constitute a defect under the bond, and District No. 4,
or LVWD, shall be able to draw the costs to correct the defect from the bond up to
the full amount thereof.

b. Jetting of Wastewster Lines. Unless sooner terminated as provided
below, for a period of 10 years from the date of acceptance, Mesa del Norte shall, at its expense,
cause critical points of the wastewater system to be jetted. The points to be jetted have been
identified by the District No. 4 Engineer and Staff and are described on Exhibit D. District No. 4
or LVWD, whichever entity is then maintaining the wastewater system in Mesa del Norte, may
revise the critical points as the need to do so -becomes apparent through operation of the
wastewater lines. Jetting will take place monthly using water from the non-potable water
standpipe. If the standpipe is unavailable, the water shall be taken from the fire hydrant or any
other facility designated by District No. 4. Mesa del Norts, or its designated jetting contractor,
will give District No. 4 or LVWD at least 24-hr notice of the date and time that jetting will
commence. Notice to District No. 4 will be given either telephonically by calling (915) 764-2212
or by cmail to the General Manager at gm@cpewcidd.com and the Field Manager at

i ci . Notice to the LVWD-will be given either telcphonically by calling
(915) 791-4480 or by email to the General Manager at femie@lvwd.org and the Engincer at
saul@lvwd.org. This obligation shall terminate if the obligation to perform jetting of wastewater
lines in this is terminated as provided in paragraph 3.4.(2).

c. Transfer of Ensements. Mesa Del Norte will transfer to District No. 4
and LVWD, prior to the final acceptance, all of its rights in and to the those areas set forth on the
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Plat of Mesa Del Norte Subdivision filed under Document No. 20100001992 on January 11,
2010 in the Plat Records of El Paso County, Texas (the “Plat”) and described as: (i) a 15’
Sanitary Sewer Easement crossing Lots 1, 2, 37 and 38, inclusive, Block 6, Mesa Del Norte
Subdivision, an Addition to the County of El Paso, as set forth on the Plat; (ii) a 15’ Sanitary
Sewer Easement crossing Lots 1, 2,37 and 38, inclusive, Block 7, Mesa Del Norte Subdivision,
an Addition to the County of El Paso, as set forth on the Plat; and (iii) a 15° Sanitary Sewer
Easement crossing Lots 1, 2, 3, 4, 5 and 6, inclusive, Block 1, Mesa Del Norte Subdivision, an
Addition to the County ofElPaso,asaetforthonthe PIaL The form of the Easement
Conveyance Document is attached as Exhibit E.

d Legal and Engineering Fees. Prior to final acceptance, Mesa del Norte
will reimburse District No. 4 for legal and engineering fees related to Mesa del Norte subdivision
and the final acceptance of the facilities incurred from February 22, 2011, through the date of

final acceptance.

5. No Third Party Beneficiaries. This Agreement is not intended to give or confer
any benefits, rights, privileges, claims, actions or remedies to any person or entity as a third
party beneficiary, or otherwise, .

6. No Partnership. None of the terms or provisions of this Agreement shall be
deemed to create a parinership or joit venture between or among the perties or any subsequent
owners ofthe lots in Mesa del Norte subdivision.

7. Foree Majenre. Mesa del Norte shall not be deemed to be in default under this
Seitlement Agreement if its performance of any of its obligations set forth in paragraph 3 above
is delayed due to force majeure. Force majeure means strikes, boycotts, labor disputes,
embargoes, shortage of labor or materials, acts of God, acts of any governmental authority
having jurisdiction over Mesa del Norte subdivision, adverse weather conditions, floods, riots,
rebellion, sabotage, or any other circumstances for which it is not responsible or which are not
within its control. If Mesa del Norte is delayed by force maueure the time for performédnce shall
be extended by the period of time equal to the delay.

8.  Entire Agreement; Binding Effect: This Agreement contains the entire
undersianding between the District, LVWD and Mesa del Norte with regard to the matters set
forth herein, however, all provisions of the Development Agreement and the Addendum to the
Development Agreement that are nof expressly modified by any term of provision of this
Agreement shall remain in full force and effect. To the extent there exists any conflict between
this Addendum and the Development Agreement, the Parties agree that this Agreement shail
control. This Agreement may not be amended except by a written amendment signed by all
parties. All oral discussions, agreement or representations between the parties that have not been
expressly mcmpotated into this Agrecment are not enforceable. This Agreement shall be binding
upon and inure to the benefit of not only the parties, but also their successors.
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9. Notices.  All notices shall be in writing and shall be sent by U.S. Mail, certified,
return receipt requested, to the addresses shown below, or by facsimile to the telephone number
shown below. Mailed notices shall be deemed served when deposited in the United States mail,
postage prepaid and addressed as shown below. Notices sent by facsimile shall bs'deemed

served when sent.

Ifto District No. 4:

Genersl Manager

P.O. Box 3880

Fabens, TX 79838-3880
Fax: (915) 764-4840

If to LVWD:

General Manager

Lower Valley Water District
P.O. Box 909

Clint, TX 79836

Fax: (915) 791-4400

If to M 1

Generel Manager
Mesa del Norte, Ltd.
P.O. Box 57
Fabens, TX 79838
Fax: (915)

With a copy to:

Sarah Faust

Andrew S, “Drew” Miller
Kemp Smith LLP

816 Congress Ave., Ste. 1150
Austin, TX 78701-2443

Fax: (512) 320-5431

With a copy to:

Steve Blanco

Blanco Ordonez & Wallace, PC
5715 Cromo Drive

El Paso, TX 79912

Fax: (915) 845-5555

With a copy ta:

Bryan Hall

Beck & Hall PC

5915 Silver Springs, Bldg. 4
El Paso, TX 79912

Fax: (915) 544-1620

9. Covmiug Law: This Agreement shall be construed and interpreted in

accordance with the laws of the State of Texas,

14983. 00300/ SFAU/ MISC-1/ £147838v. 4

Paso County Wsater Control and

Improvement District No. 4

Name:
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Title:

Date:
Lower Valley Water District
By:

Name:

Title:

Date:

Mesa del Norte, Ltd.

Title: :
Date: 7444 /ﬂﬂ/’{/
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O

Water ' Job No.

Duaipv;lon

b. statcollecﬂonaymlhowlngmﬁmmddmthmd,lmm:ionin g
street, manholes, proffles which show elevations of invert and
puundandmdu.

Sewer . Job _ - No.

- G mmqonqukdﬂmmtwmbe'@rougktinbyplat)by

D.  Ownar sgrees to pay for all engineering services, logal sexvices, and
Distriot costs ummdwhhﬂﬂncpnmatthnsh-nbembm
meonthainvduutbrthhmit&whichis sttached to snd

a part of this Contrant for all No Letter of Final -

Awlphnmshanbehuedunﬁlﬂlln paid‘byOwner.

" SBCTION 2 — WATER RIGHTS

B kol Rl e MY ik M
water conservation

water souross (both muface and underground) and promotes
the customers of the District, mwmmmﬂlﬁmd

water rights in copjunction with the provision of water and sewer service. Thus,
the District may Hmit the sise and mmber of meters (whether servics is provided
within or outeide the District) to any property.

For property within the District, the District requests water rights, in

accordanos With its Rules and Regulations to offset the anticipated water demand
to the property, ﬂmmmhwmmmmmmnmwm
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water previoulybdmﬁtothe mrty have been removed, the Ownar
Mmmmﬁm mignmﬂdmto&em :
S8ECTION 3-IN9!JRANGEAN1? CHANGES IN THE WORK '

The Owner will enter fnto & construction contract for this work with a

clxims which may constryction. The Owner's comtractor ghall

bm"hogthnnsvd Agreament. TheOwn: t?hmm?ﬁl}
i ant

o %hilmmﬁmwmatm?e’heupm!yin

The Ownar has engaged the following Contractor for this works

Bain Construction
Contractor's Name

14160 Blair De.,, Hoﬁ:onc}%’mmzs
: Address

_ 9ig-8pa-86a0

Phone Numbes

SECTION 4 ~COORDINATION OF CONSTRUCTION

The Ovmer is responaible for coordinating construction with the Distriet’s
Engineer. Ths District is entitled to inapsct and cheerve the work at all imes, It

is understond that the responafbility for confirming the work to the Plans is the
sole of the Owner, The fact that the Distriot has inspoctsd the work

at any stags shall not be deemed to be acosptancs or appraval by the Distriat of
i Yotk et Aol el soccpoen Of the ek eall b oot oy
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Owner has paid for a1l Isbor and materisls; that theve are no outstanding claims
relating to the work; and that all debts with the District have been paid. Ths
Ovmermust include & specific Releass of Lians from #t» Contrastor and all mb
contrastors with the signad conveyanos form.

The Distriot Engineer, or his designated fisld , will malke &
ﬂmlk?uﬁondthemk. Oncs the work is found to be in complisnos with all
taems of thiv conitact and acceptable to the District for inclusion into its system,
thé Distriet will jsene a Latter of ¥inal Acceptance of the Facllities. The Distriet
will than set meters npon a request to activate service, allow sswer pervices 1o be
conneotad by others, sud admit wxtar to the system. The Cwner or his
Contzactor may, st the discretion of the District, install water services of 34 inch
sine, sulijuct to the approval of the District and in accordanoe with its standards,
In no svent, howsver, is.the Ownar or his Contractor to install any servios larger
than 8 inch.” No meters will be installed untll the systam has been
bactariologically and preasure tested and a Latter of Final Accsptance has been

4

mmmmmMuhémﬂmmmmwmg )

Acosptancs of the Facilities to the District, Ownex agress to insluds 2 provision
the sales contract siating that the Facilities have not yet beax finally ascepted by

ocourred,
SECTION 7 ~ PARTIAL, ACCEPTANCE
When Pastis] A; of 2 facility is agreed upon betwean the District .

and the Owner, i is and agresd that the  Warranty period
il not begtn 7t Pl Asceptimos of all uclitie o bé fnstallsd Tier this
Developmentt Agreement.

The Developer shall sabrit a letter of equest to the District and shall
include a highlighted ‘map' of the areas to be conditionally accepted with the

SECTION 8 ~ ONE YEAR WARRANTY

A.-Ownnr snd warrants to the District that 2B work was
pecformed striolly in accordance with the Plans, and as

5
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peovided in this Agreamant. This shatl remain in #ul! force
and effect for a period of one year from and efter the dats of the Letter

of Rinal Aoceptance of the facilities shown on the plana under this

Wbyﬁebm No Machanio's Liena shall ever

be or filed against the subdivision or propety which is the
mbject of this Contract, I is understood and sgreed that the

soceptance of the Facilities by tha Distriol, Owner remains responsible
for a peziod of one year from the date of the fssuance of the Letter of
Final Acosptance by the District for the work io the Plans
and otherwise complying with the warranty granted in this paragraph,

Owner- finther agiees to be fully le for the repair and
maintenance of the Facllities for a pariod of one year from the date of

the Latter of Final Acosptancs, .
The Owner muy include applicsble warranty provisions in his contracts
with other ving or other contractors employed by him on
the work, or those subsequent of Iots fn the
subdivison. However, the Distriet look to the Ovmer for
oorneotion of defacts or darnage to the Facilities constricted tmder this
Development Agreament. -

" Thirty (30) prior to the expivetion of the one warrauty

rﬁmwwmmdtbmbﬁnm -
mmmmmunmhnmm@&ﬁmmz

. Partial Accaptance as Paragraph 7, or Arceptancs
mmwmm%mhumwmmm

seles coniract stating that the hvemyazbmﬁm

acospiad by the Distriot and that sexvices will not be activatsd

. wach Final Acceptance has been obtained. )

PERFORMANCE BOND

The Owner shall pose an acceptslils Performence Bond with the
Distriot in sooordance with Chapter 2053 of the Governmsnt Cods 10
enmre corapletion and warranty of the project when ths Contract
amount exceeds $100,000.00, Ths bond must bs exsouted by a
mhw The surety’ t:ngopdnd;:hblisuﬂ::dh'

, s 's o to correct any
defective workmnanahip and materials under the bond shall rexmain fn
sffuot for tha full one yeer warranty paciod set forth in Section 8,

Tha Ovnar to prompily exeoute his rights and remedies under
this bond and, at the option of the to assign to the Distriet all
the rights remadies under this ho: the jesuanps of the
Latier of Final Acceptance or to include the ok as e oblige on the
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SECTION g ~ DEFAULT

In ths event Owner or his contractor fafl to comply with the provisions
hersof, the Distzict may take such aodans to witlch i may be entitled by lew ar
equity, but rot Hmited fo: stopping the works aseeking specific
performancs of this Contract; or suing for damages,

SECTION 10 ~ INDEPENDENT CONTRACTOR/INDEMNIFICATION'
A INDEPRNDENT CONTRACTOR '
The Owmar, for him hiQCanmcw:shaﬂopmta.uan
» .M . ﬁe n_ir._.”

independent not subjeat to
supervigion and control of the District. The agree that in no
avant shall the Ownar or his Contrector be to be an agent,
offfosr, or amployes of the District,

B.  INDEMNIFICATION _
The for himeelf, his Contracior, sub contrastors, offlcers,
Bermloss the mmﬂ,d ia-offioers, apent, snd. swployees %Mﬁ

an
all clatms, damages, loasés, and expenses (including

or sub contrwotor he including d
M'ngmuruﬁgghmm ay cletm,
SBECTION 11~ TITLE

exatly the same mannar in which it terms and
mm' reof shall be binding upa, and inume to the bensfit of the parties

and their succassors, aasigns, hairs, and parsonsl representatives.
SECTION 12 ~ ASSIGNABILITY K

The Owner shall not assign any iuterest In this Agreament (wheth
Mmmwmmwmmmmmmommém o by
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SECTION 18~ COMPLIANCE WITH LAWS

The Owner shall comply with «ll applicabls laws, ordinences, rules and
rogulations and codes of the faders], stats, and Jocal governments, as may
now read or hersinafter be amended, d

SECTION 14 - VENUE
Venne and joriadiction of any suit, or ight or canse of action arlsing undes -
or in conneotion with-this Agreemant shall bs exclusively in the District Comt of

El Paso.County, Tema; and this Agreement shall be interpretsd in acoordance
with the Jws of fhe state of Texas,

SECTION 13 - SRVERABILITY

. mmﬁmpumhqmmu,&m;mdphnmofthh.
Agrosment e sevarable and if wny phrase, clause, sentence, paragra)
uuﬁondﬁbmmmﬂdbde&'dinwﬁd nﬁnﬂdeddmoffm
of competezit such invalidity will not any of the remsining .

provislons of this Agreetnent,

.SECTION 16 - CAPTIONS

Tha captions of this Agresment aze for informational and
Mmhwwmmmmwm"ﬂ%
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"IN WITNESS HEREOF THE EL PASO COUNTY WATER CONTROL &
IMPROVEMENT DISTRICT #4 has caused this Agresment to bs exscuted by its
General Manager and by ths Owner, or by thelr duly authorized zepresentatives
onthis 2! dayof__Apel | 2008

EL PASO COUNTY WATER
CONTROL & IMPROVEMENT
DISTRICT #4

Rl Ladada ) Lytidccs z‘wvv&ﬂl‘mmx"‘ :
Lelod , Wﬁ;
Type or Print Nams and Title .

. Apeil 2, 2608 g%ﬂm R
L]

YR 3-08
Date




This is an addendom to the Development Agreement that was entered into on April 21,
2008, by ahd between the Bl Paso County Watér Control & Improvement District No. 4
(‘District”) and Mess. Del Norts, Ltd, ("Owner”), the owner/developer of certain water and
sewer mains in & new subdivision in El Paso County known as Mesa del Norte, The District and
the Owner may be collectively referred to in this Addendum as the “Parties.” A true and correct
copy of the Development Agreement (including the exhibits thereto) is attuched to this
addendom at Bxhibit A,

Ommeﬂydedmmmvwapmﬁmnfmﬁdlxﬂuwﬁwmmmmm
Partial Accépiance as contemplated by Section 7 of the Development Agreement, Owner intends
to convey the remaining fcilities to the District and seek Full Acceptance as soon as those
facllitiss are ready for conveyance, This addendum is intended olarify terms and provisions in
the Development Agreement 83 they apply to Partial Acoeptance and.alzo to add terms and
provisions to the Parties’ overall agreement that are not sxpressly included in ths Development
Agreoment, All provisions of the Development Agreement that are not exprossly modified by
any term or provision of this Addendum shall remain in full force and effect. To the extent there
existy any mﬂmwmmhAdemmdﬁoDWdMAmmﬁePuﬁuaw
.mmmmm -t

the Developmeint Agroement, shall be covered, beginning on the date of the Partial Acceptance

Letter issusd by the District, by Section 8.A of the Development Agreoment, excopt that the -

" Owner doos not represent and wazrant that all work was pecformed strictly in acoordance with
the Plans. Owner ropresents and warants that the fiilities subject to the Partif]l Acceptance
hmbemhnﬂeduxeﬂmdbythewblﬂltdnwlnp mbm:mdmlhe])imict.

This warranty shall remain in full foroe and effsct until one year from the date of the
Letter of Final Acceptance of the fucilities. K is umderstood and agreed that after any Paxtial
Acceptance by the District, Owner remains responsible for conforming the work to the as-built
plane that have been submitted to the distriot pertaining to-the Partial Acoeptance and for
otherwise comilying with the wamranty granted in this paragraph and in Section 8.A of-fhe
Development Agreement. Ownpr firther agrees to. be fully rosponsible for the ropair and
wammmmmwmmmmWMmmmm
_ date of the Letter of Final Acceptance,

Ovwmer shall polttmhblemlimnmcebondinanmmmtofﬁooooo sxecuted by a
corporste surety Hoenssd to do business in Texas ard in accordance with applioable law, in-order
to secure its obligation under fthis provision, and shall renew or reissue that bond as necessary so
that such bond renmaing in effect wntil'one yoar after the date of the Letter of Final Acceptance,
mw;wwswwmmmmmmmmm
mmmmmmmummmmmm&ma&smofmmm

FuﬂiﬂuMmﬁwmbjmo!myPuﬂﬂAcuptme,ucomlmdbySwﬂmhf '




Owner agress to pay for engineering and logal services associsted with the Development
Agroement and this Addeadum thit have been inouered by the District and submitted to the
- Owner on the involice set forth in Bxhibit B attached to this Addendum, No Partial Acceptancs

Letter shall be ismied dntil this invoice is paid by the Owner,

The signatovies to this agreemeont represent that they have full authority to bind their
respeotive parties on whose behalf they sign.

IN ‘WITNESS HEREOF THB EL PASO COUNTY WATBR CONTROL &
IMPROVEMENT DISTRICT No. 4 has caused this Addendum to Development Agreement to
booxemdbylueezsd and by the Owner, or by their duly authorized
representatives on this | |*day of 200,

MESA DEL NCRTE, LTD

2~11-11
dste

PO, Boy ST Fitens r 4233 \
address e

A15-764-4120
Telephone Number

US-TLY- GRTO
Fax Number

EL PASO COUNTY WATER CONTROL & IMPROVEMENT DISTRICT NO. 4.

Gert do 1a Tomre date

14988.00300/DMIL/MISC-4/1103403v.2
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