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RATEPAYERS' APPEAL OF THE § BEFORE THE STATE OFFICE z- -
DECISION BY BEAR CREEK SPECIAL § 
UTILITY DISTRICT TO CHANGE § OF 
RATES § 

§ ADMINISTRATIVE HEARINGS 

RATEPAYERS' REPRESENTATIVES' MOTION TO COMPEL 
BEAR CREEK SPECIAL UTILITY DISTRICT'S RESPONSES TO RATEPAYERS' 

FIRST REQUEST FOR INFORMATION 

TO THE HONORABLE JUDGE WISEMAN 

COMES NOW, the Ratepayers Co-Representative of the Bear Creek Special Utility 

District ("Ratepayers") and files this Motion to compel in response to Bear Creek Special Utility 

District's Objections to Ratepayers' First Set of Request for Information, and in support thereof, 

respectfully shows as follows: 

BACKGROUND 

On September 4,2020, Ratepayers filed and served their first set of requests for 

information ("RFIs") on Bear Creek Special Utility District ("BCSUD"). On September 14,2020, 

BCSUD filed their Objections to the Ratepayers' First Request for Information. The specific 

objections to Ratepayers' RFI included grounds of relevance, and they seek information that will 

not be helpful to determining any facts at issue in this proceeding. Pursuant to 16 Tex. Admin 

Code §22.144(e), the party seeking discovery must file a motion to compel no later than five 

working days after an objection is received. Five working days after Monday, September 14,2020 

is Monday, September 21,2020; therefore, this motion has been filed timely by the Ratepayers. 
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FAILURE TO NEGOTIOATE 

In its Objections to the Ratepayers' RFIs, the BCSUD states that, "Counsel for BCSUD 

attempted to confer with Ms. Fato on behalf of the ratepayers to negotiate diligently and in good 

faith clarify the requests. Counsel for BCSUD will continue to attempt to resolve any disputes 

diligently and in good faith." 

Ratepayers allege that BCSUD's counsel is erroneously portraying its efforts to negotiate 

diligently and in good faith. Mr. Carlton attempted to call Ms. Fato's cell phone on Monday 

September 14,2020 at 2:29 pm. Ms. Fato was at work and on a conference call when Mr. Carlton's 

voicemail was left on her cellphone. Mr. Carlton had sent an email to Ms. Fato's personal Gmail 

account five minutes prior, at 2:24 pm. Before Ms. Fato even realized there was an email or 

voicemail from Mr. Carlton, his office emailed out the filing of BCSUD's Objections to Ratepayers 

RFIs at 2:55 pm, less than thirty minutes elapsing between the email and the filing. Ratepayers 

allege this is not a diligent effort, nor is it representative of any type of good faith. 

Additionally, the Ratepayers acknowledge the insurmountable continued legal expenses 

which are being passed onto the BCSUD Ratepayers and believe that BCSUD Counsel continues to 

create a further burden on the ratepayers for unnecessary legal fees which the BCSUD Ratepayers 

will inevitably have to assume.1 The BCSUD Counsel never successfully communicated their 

questions to Ms. Fato prior to filing the Objections. and seemingly prefer to perpetuate the BCSUD's 

usual mode of a total lack of transparency and unwillingness to respond to any questions Ratepayers 

seek whatsoever. BCSUD's objectionsto RFI 1-l through RFI 1-28 couldhaveeasilybeen resolved 

if Counsel and Ratepayers' Representatives could effectively communicate. Instead, Mr. Carlton 

has in past, and continues to this day to avoid communications with Ratepayer representatives, and 

i Attached as Exhibit A is a copy of the email from Counsel for BCSUD to Ratepayers' Representative Deborah Fato. 
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fails to respond to prior communications (such as the March 10,2020 letter sent in attempt to clarify 

the salaries representation issue in the rate analysis, which has been ignored to this day). 

MOTION TO COMPEL 

A. Ratepayers' Request for Information No 1-1 through No 1-9. 

Ratepayers 1 -1 State the authority upon which you rely when you claim the SUD is 
"exempt" from its requirement to refund deposit monies which the 
Ratepayer neglected to leave a forwarding address upon closeout of its 
account under Chapter 49 of the Texas Water Code. 

Ratepayers 1 -2 State the authority upon which you rely when you claim the SUD is 
"exempt" from its requirement to refund deposit monies which the 
Ratepayer neglected to leave a forwarding address upon closeout of its 
account under Chapter 65 o f the Texas Water Code. 

Ratepayers 1 -3 State the authority upon which you rely when you claim the SUD is 
"exempt" from its requirement to refund deposit monies which the 
Ratepayer neglected to leave a forwarding address upon closeout of its 
account under the Texas Commission on Environmental Quality Water 
Supply Division ' s Water District Financial Management Guide revised 
March 2004. 

Ratepayers 1 -4 State the authority upon which you rely when you claim the SUD is 
"exempt" from its requirement to refund deposit monies which the 
Ratepayer neglected to leave a forwarding address upon closeout of its 
account under the Rate Order Certificate of Convenience and Necessity No . 
10066 Collin County , Texas adopted December 10 , 2013 , Amended 
October 9,2018. 

Ratepayers 1 -5 State where on the Bear Creek Special Utility District website 
(www.bearcreeksud.coin) that it states the authority upon which you rely 
when you claim the SUD is "exempt" from its requirement to refund 
deposit monies which the Ratepayer neglected to leave a forwarding 
address upon closeout of its account, as President Herman Stork told 
Director Deborah Fato ("you can find it on the website") at the Board of 
Directors meeting held in the summer of 2020. 

Ratepayers 1 -6 State the authority upon which you rely when you claim that you are 
"exempt" from being governed by the Utilities Code, Title 4, Subtitle B, 
Chapter 183, Section ] 83.001(2) which defines as ""Utility" means a 
person, firm, company, corporation, receiver, or trustee who furnishes 
water, electric, gas, or telephone service." 
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Ratepayers 1 -7 State the authority upon which you rely when you claim that you are 
"exempt" from being governed by the Utilities Code, Title 4, Subtitle B, 
Chapter 183, Section 183.002 which requires the payment of interest on the 
deposit from the time the deposit is made. 

Ratepayers 1 -8 State the authority upon which you rely when you claim that you are 
"exempt" from being governed by the Utilities Code, Title 4, Subtitle B, 
Chapter 183, Section 183.006 which defines the Criminal Penalty of both 
payment of a fine and confinement in jail ifa person violates this chapter, as 
President Herman Stork called out"We're exempt!" loudly from the back 
of the room for all in attendance to hear when this topic was brought up at 
the October 8, 2019 Ratepayers' Town Hall Meeting. 

Ratepayers 1 -9 State the authority upon which you rely when you claim the SUD is 
"exempt" from having to refund deposit monies for ratepayers who close 
their accounts but fail to leave a forwarding address, "because the Lavon 
Post Office doesn't forward SUD mail" as General Manager Camille 
Reagan stated in a 2020 Board meeting in response to Director Deborah 
Fato's direct question as to why the SUD cannot simply mail a deposit 
refund check to the ratepayer's last known address. 

BCSUD Response to RFI 1-1 through 1-9: 

Bear Creek objects to this Request on grounds of relevance, as it seeks 
information that will not be helpful to determining any facts at issue in this 
proceeding. Deposits are not used for covering the costs of the utility's 
services or Bear Creek's operating budget. See Tex. R. Civ. P. 192.3(a) 
(discovery must be "relevant to the subject matter of the pending action." 
Tex. R. Evid. 403 (permitting a court to exclude relevant evidence if it will 
confuse the issues5 mislead the jury, or cause prejudice.). 

Bear Creek objects to the request as disproportional to the needs to this case, 
as the likely benefit from discovery ofthe information is very small compared 
with the burden and expense of producing the information. Tex. R. Civ. P. 
192.4. 

Bear Creek objects to this Request as mischaracterizing or taking out of 
context its statements to Ratepayers. Tex. R. Civ. P. 192.4. 

Ratepayers Response: 

The BCSUD provides identical answers to RFI 1-1 through RF1 1-9 and therefore 

the Ratepayers will address all objections as one. The Ratepayers move to compel the 
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BCSUD to answer RFI 1-1 and through RFI 1-9 because the Ratepayers allege that all 

the answers to these requests can be easily accessed through BCSUD records and are 

already in existence and therefore the BCSID objections are not valid for the following 

reasons: 

BCSUD's claim of exemption represents a mindset held bv the BCSUD 

General Manager and President that is relevant to these rate hike proceedings and 

must be considered, even though, in reality, there is no such exemption reearding 

the retaining of deposit refund monies. When Ms. Fato hosted a Ratepayers' Town 

Hall Meeting on October 8, 2019 to discuss the Petition action. particularly when 

discussing the decades long problem of the BCSUD's policies of failing to return 

Ratepayers' deposit monies, and when mention was made of the penalties contained in 

the Texas Utility Code for failure to return deposit monies, it becomes entirely relevant 

to this Petition action when President Herman Stork and BCSUD's local counsel attorney 

Kristen Fancher shout out from the back ofthe room for all in attendance to hear "WE'RE 

EXEMPT! ! !". For nearly a year since that October 8,2019 meeting, Ms. Fato has made 

a constant inquiry as to what authority BCSUD relies upon to support its contentions that 

it is exempt. 

Never has Ms. Fato received an answer, even when asking as a Director at several 

board meetings. Ms. Fancher did not reply to her text assurances that she would provide 

the exemption citations. Ms. Fancher did not respond to a certified letter sent by Ms. 

Fato asking for any such exemption authority. When the subject of closed accounts arises 

in the monthly General Managers Reports at the board meetings, Ms. Fato asks how many 

of those closed accounts did a deposit refund go to the Ratepayers. "As many as who 
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thought to leave a forwarding address" is the only answer provided. When Ms. Fato 

asked the General Manager why the BCSUD did not automatically send a deposit refund 

to the last known address, the only answer provided was "The Lavon Post Office does 

not forward our mail." This is a direct quote and is not mischacterizing or take out of 

context what was said to Ms. Fato. 

When Ms. Fato asked on many occasions at board meetings where it says BCSUD 

is 'exempt' the only answers provided by President Herman Stork or attorney Kristen 

Faneher are vague and ambiguous, such as "It's somewhere on the website" or "It's 

somewhere in either of the chapters the BCSUD was formed under." This is a direct 

quote and is not mischacterizing or take out o f context what was said to Ms. Fato. 

Ratepayers allege that because Ms. Fato can never get a straight answer to this 

continuous question, that indeed, there is no such exemption, and the BCSUD nor its 

counsel can cite any authority to this 'exempt' mindset ofthe BCSUD's General Manager 

and President. It is this same mindset of being 'above the law' that caused 274 fire 

hydrants in the BCSUD's area of service to be padlocked with a MasterLock from 2007 

through 2015, for over eight (8) years, which was in violation of many codes, ordinances, 

and laws. Obviously, there is no 'exemption' to the International Fire Code, although 

BCSUD acted otherwise. 

It is this same mindset of being 'above the law' of the BCSUD General Manager 

that the Fifth District of Texas at Dallas Court of Appeals cited in its published opinion 

when Justice Lang-Miers opined that "Reagan's understanding of the lease terms cannot 

supplant the plain language of the Lease." (See page 12 ofthe Opinion shown as Exhibit 
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B, first paragraph, and beginning on line 3) that triggered the TierOne 'Tower Lease' 

litigation. In this action, General Manager Camille Reagan attempted to evict an internet 

service provider's equipment lease by simply holding lease payment checks in a drawer 

for some months, then deeming the internet company tenant as being in 'default' for 

nonpayment of rent and trying to terminate the lease. This resulted in the Ratepayers 

bearing the burden of paying all costs of the litigation, for both TierOne and BCSUD, in 

an amount reputed to be well over One Hundred Thousand Dollars. Of course, in 

BCSUD's usual total lack of transparency mode. Ratepayers were never informed of this 

action, which was all discussed in executive session board meetings, and under the 

agenda topic of'Tower Lease'. See Exhibit B, Memorandum Opinion. 

Ratepayers contend that even though the money kept by the BCSUD was not 

considered in its rate hike calculations for the October 2018 rate increase, it nonetheless 

must be considered as a source of 'revenue'. Even if it is illegally obtained. However 

the BCSUD gets and hides some of its monies. it should not fall to the Ratepayers to 

continually be considered the sole source of revenue to this public utility entity. 

Finally, Ms. Fato has conducted diligent research on this subject and finds no 

authority to support BCSUD's 'supplanted' contentions of exemption to the Texas Water 

Code requiring a water utility to return deposits to Ratepayers. In fact, the Texas State 

Comptroller's office representative confirmed in a telephone call with Ms. Fato that 

neither the Lavon Water Supply Corporation, the Lavon Special Utility District, nor the 

Bear Creek Special Utility District has NOT EVER tendered any unclaimed or forfeited 

deposit refund monies to the State Comptroller's office, dating all the way back to this 

water company's inception in 1965. 
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BCSUD alleges that it would be burdensome to producing the information 

requested. Compared to the burden the Ratepayers endure every month of usually paying 

more in the monthly now $35.00 'service fee' than we do in the cost of water purchased, 

the Ratepayers' burden ofhaving to continually finance the mismanagement of the water 

company is an even greater burden. The BCSUD should quit fighting the Ratepayers on 

transparency issues and simply answer the question as to where they get the authority to 

claim being 'exempt' from having to refund deposits, and include those funds in its 

revenue calculations. If it cannot, then be prepared to suffer the consequences and 

penalties. 

B. Ratepayers' Request for Information No 1-10 through 1-13 

Ratepayers 1-10 Provide a copy of each Board of Directors meeting minutes in which the 
subject of Ratepayer Deposits was listed as an Agenda item and discussed 
(for the years 2015 through 2020). 

Ratepayers 1-11 Provide a copy of each Board of Directors meeting Agenda in which the 
subject of Ratepayer Deposits was listed as a topic for discussion (for the 
years 2015 through 2020). 

Ratepayers 1 -12 State why you have continually denied Director Deborah Fato's multiple 
requests to place a discussion on the topic of'Deposits' on the monthly 
Board of Directors meeting agenda, especially after President Herman Stork 
denied the last request at the August 18,2020 board meeting by stating "We 
don't need to talk about that." 

Ratepayers 1 -13 State what 'other things' the S UD uses any forfeited or otherwise not 
refunded Ratepayer deposit money for, as explained by President Herman 
Stork to Director Deborah Fato at the August 18,2020 Board of Directors' 
meeting when he said "We use that money for other things," one example 
of which was said to pay water bills of other non-paying Ratepayers. 

BCSUD Response to RFI 1-10 through 1-13 

Bear Creek objects to this Request on grounds of relevance. as it seeks 
information that will not be helpful to determining any facts at issue in this 
proceeding. Deposits are not used for covering the costs of the utility's 
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services or Bear Creek's operating budget. See Tex. R. Civ. P. 192.3(a) 
(discovery must be "relevant to the subject matter of the pending action." 
Tex. R. Evid. 401 (evidence is relevant if it relates to facts that are "of 
consequence in determining the action"); Tex. R. Evid. 403 (permitting a 
court to exclude relevant evidence if it will confuse the issues, mislead the 
jury, or cause prejudice). 

Bear Creek objects to the request as disproportional to the needs to this case, 
as the likely benefit from discovery of the information is very small compared 
with the burden and expense of producing the information. Tex. R. Civ. P. 
192.4. 

Bear Creek objects to this Request as mischaracterizing or taking out of 
context its statements to Ratepayers. Tex. R. Civ. P. 192.4. 

Ratepayers Response: 

When Ms. Fato asked on many occasions at board meetings to place a discussion 

of Deposits on the next board meeting agenda, each and every request has, and continues 

to be, denied. When President Herman Stork said "We don't' need to talk about that" it 

emphasizes the lack oftransparency and unwillingness to address this topic of contention, 

and is extremely relevant to these Petition proceedings because it is an attempt to hide a 

source of revenue for the BCSUD that it otherwise looks to Ratepayers to provide. This 

is a direct quote and is not mischacterizing or take out of context what was said to Ms. 

Fato. 

It would not be unduly burdensome to provide any BCSUD board meeting 

minutes or agendas reflecting the number of times that deposits have been discussed at 

meetings. In fact, there have only been two occasions in the past 6 years that is known 

to Ms. Fato. The first being when the BCSUD engaged new counsel following the death 

of prior counsel (Angela Stepherson of the Coats Rose firm), and this new counsel, 

Attorney Wilson ofa Plano firm, persuaded the BCSUD board to transfer deposit monies 

into one account (rather than five bank accounts), and the board voted approval of same. 
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The second instance of the subject of deposits being on the board agenda was 

after Attorney Wilson was no longer engaged by the BCSUD, and in that board meeting, 

the board reversed its earlier decision and transferred all deposit monies back into the 

original five bank accounts (where they are comingled with other monies ascribed for 

other purposes). 

In short. the BCSUD does not intend to place a discussion of its deposit refund 

policies or procedures on the agenda because it does not wish to make known its 

questionable source of revenue when it fails to return a deposit to a Ratepayer who has 

closed its account yet failed to leave a forwarding address. 

C. Ratepayers' Request for Information No 1-14 through 1-30. 

Ratepayers 1-14 Forthe calendaryear 2005, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit: 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-15 For the calendar year 2006. state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit: 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-16 For the calendar year 2007, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit; 
(3) how many ratepayers did not receive a refund: and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-17 For the calendaryear 2008, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit: 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 
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Ratepayers 1-18 For the calendar year 2009, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit; 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-19 For the calendar year 2010, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit; 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-20 For the calendar year 2011, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit; 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-21 For the calendar year 2012, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit; 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-22 For the calendar year 2013, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit; 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-23 For the calendar year 2014, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit; 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-24 For the calendar year 2015, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit; 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-25 For the calendaryear 2016, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit: 
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(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-26 For the calendar year 2017, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit; 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-27 For the calendar year 2018, state 
(1) how many ratepayer accounts were closed; 
(2) how many ratepayers received a refund of some or all of their deposit; 
(3) how many ratepayers did not receive a refund; and 
(4) how many forfeited deposits were sent to the Texas State Comptroller. 

Ratepayers 1-28 Admit or deny that the Lavon Water Supply Corporation has ever tendered 
any unclaimed or forfeited Ratepayer deposit monies to the Texas State 
Comptroller. 

Ratepayers 1-29 Admit or deny that the Lavon Special Utility District has ever tendered any 
unclaimed or forfeited Ratepayer deposit monies to the Texas State 
Comptroller. 

Ratepayers 1-30 Admit or deny that the Bear Creek Special Utility District has ever tendered 
any unclaimed or forfeited Ratepayer deposit monies to the Texas State 
Comptroller. 

BCSUD Response to RFI No. 1-14 through 1-30 

Bear Creek objects to this Request on grounds of relevance, as it seeks 
information that will not be helpful to determining any facts at issue in this 
proceeding. The proceeding will focus on Bear Creek's 2018 rate setting, so 
Bear Creek also objects that the Request is irrelevant as it seeks information 
that is not within the time period applicable to the evaluation of Bear Creek's 
rates. Deposits are not used for covering the costs of the utility's services or 
Bear Creek's operating budget. See Tex. R. Civ. P. 192.3(a) (discovery must 
be "relevant to the subject matter of the pending action." Tex. R. Evid. 401 
(evidence is relevant if it relates to facts that are 'of consequence in 
determining the action"); Tex. R. Evid. 403 (permitting a court to exclude 
relevant evidence if it will confuse the issues, mislead the jury, or cause 
prejudice). 

Bear Creek objects to the request as disproportional to the needs to this case. 
as the likely benefit from discovery ofthe information is very small compared 
with the burden and expense of producing the information. Tex. R. Civ. P. 
192.4. 
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Bear Creek objects to this Request as mischaracterizing or taking out of 
context its statements to Ratepayers. Tex. R. Civ. P. 192.4. 

Bear Creek further objects to this Request as overly burdensome. Tex. R. Civ. 
P. 192.4. 

Ratepayers Response: 

It is no wonder that BCSUD would object to answering these questions. The reason is 

simple. In all the years that General Manager Camille Reagan has been working at the BCSUD 

(first as an office manager, then simply promoting herself into the General Manager position 

following the death of her predecessor/boss, General Manager Gary Fox in 2012) for the past l 5 

years, from 2005 to 2020, NOT ONCE EVER has any deposit refunds, which were not sent to the 

Ratepayer whose account was closed, had been tendered to the Texas State Comptroller. 

These RFIs were intended to elicit a response as to whether or not any monies during 

Camille Reagan's employment at BCSUD had been sent to the State Comptroller as required by 

law. The questions are relevant because this revenue should have been considered in the setting of 

the 2018 rate increase. The fact that BCSUD objects to answering same speaks volumes. 

The fact that BCSUD considered this set of questions to be overly burdensome illustrates 

how such revenue was categorized as 'miscellaneous income' and not truly accounted for properly 

would make calculating just how much revenue was gleaned from supplanting the 'exemption' 

understanding would indeed make it a seemingly impossible task to ascertain an amount 

cumulative over a15 year period. Ratepayers estimate it to be a significant amount of revenue. 

Ratepayers' Request for Information No 1-31 through 1-54 

Ratepayers 1-31 For the new development of Abston Hills, please state how much in total 
deposit money you anticipate to collect once all 6,000 connections are 
established. 
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Ratepayers 1-32 For the new development of Abston Hills, please state how much in total 
meter sales you anticipate to collect once all 6,000 connections are 
established. 

Ratepayers 1-33 For the new development of Lakepointe (Single Family), please state how 
much in total deposit money you anticipate to collect once all 630 
connections are established. 

Ratepayers 1-34 For the new development of Lakepointe (Single Family), please state how 
much in total meter sales you anticipate to collect once all 630 connections 
are established. 

Ratepayers 1 -35 For the new development of Lakepointe (Multiple Family), please state how 
much in total deposit money you anticipate to collect once all 150 
connections are established. 

Ratepayers 1-36 For the new development of Lakepointe (Multiple Family), please state how 
much in total meter sales you anticipate to collect once all 150 connections 
are established. 

Ratepayers 1-37 For the new development of Crestridge Meadows, please state how much in 
total deposit money you anticipate to collect once all 274 connections are 
established. 

Ratepayers 1-38 For the new development of Crestridge Meadows, please state how much in 
total meter sales you anticipate to collect once all 274 connections are 
established. 

Ratepayers 1-39 For the new development of Traditions at Grand Heritage, please state how 
much in total deposit money you anticipate to collect once all 97 
connections are established. 

Ratepayers 1-40 For the new development of Traditions at Grand Heritage, please state how 
much in total meter sales you anticipate to collect once all 97 connections 
are established. 

Ratepayers 1 -41 For the new development of Traditions at Grand Heritage West, please state 
how much in total deposit money you anticipate to collect once all 84 
connections are established. 

Ratepayers ]-42 For the new development of Traditions at Grand Heritage West, please state 
how much in total meter sales you anticipate to collect once all 84 
connections are established. 

Ratepayers 1-43 For the new development of Bear Creek Phase 3,4,5, please state how 
much in total deposit money you anticipate to collect once all 454 
connections are established. 
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Ratepayers 1-44 For the new development of Bear Creek Phase 3,4,5, please state how 
much in total meter sales you anticipate to collect once all 454 connections 
are established. 

Ratepayers 1-45 For the new development of Cameron Family Trust, please state how much 
in total deposit money you anticipate to collect once all 148 connections are 
established. 

Ratepayers 1-46 For the new development of Cameron Family Trust, please state how much 
in total meter sales you anticipate to collect once all 148 connections are 
established. 

Ratepayers 1-47 For the new development of Moores Lake, please state how much in total 
deposit money you anticipate to collect once all 39 connections are 
established. 

Ratepayers 1-48 For the new development of Moores Lake, please state how much in total 
meter sales you anticipate to collect once all 39 connections are established. 

Ratepayers 1-49 For the new development of Lavon Farms, please state how much in total 
deposit money you anticipate to collect once all 150 connections are 
established. 

Ratepayers 1-50 For the new development of Lavon Farms, please state how much in total 
meter sales you anticipate to collect once all 150 connections are 
established. 

Ratepayers 1-51 For the new development of MUD No. 5, please state how much in total 
deposit money you anticipate to collect once all 896 connections are 
established. 

Ratepayers 1-52 For the new development of MUD No. 5, please state how much in total 
meter sales you anticipate to collect once all 896 connections are 
established. 

Ratepayers 1-53 For the new development of Lavon 678 Development, please state how 
much in total deposit money you anticipate to collect once all 300 
connections are established. 

Ratepayers 1-54 For the new development of Lavon 678 Development, please state how 
much in total meter sales you anticipate to collect once all 300 connections 
are established. 

BCSUD Response to RFI No. 1-31 through 1-54 

Bear Creek objects to this Request on grounds of relevance, as it seeks 
information that will not be helpful to determining any facts at issue in this 
proceeding. The amount of deposit money that Bear Creek will collect once 
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the [...] development is fully developed is irrelevant to the cost Bear Creek 
anticipated to incur is 2018 when it set the rates that are the subject of this 
appeal. The proceeding will focus on Bear Creek's 2018 rate setting, so Bear 
Creek also objects that the Request is irrelevant as it seeks information that 
is not within the time period applicable to the evaluation of Bear Creek's 
rates. Deposits are not used for covering the costs of the utility's services or 
Bear Creek's operating budget. See Tex. R. Civ. P. 192.3(a) (discovery must 
be "relevant to the subject matter of the pending action." Tex. R. Evid. 401 
(evidence is relevant if it relates to facts that are "of consequence in 
determining the action"); Tex. R. Evid. 403 (permitting a court to exclude 
relevant evidence if it will confuse the issues5 mislead the jury, or cause 
prejudice). 

Bear Creek objects to the request as disproportional to the needs to this case, 
as the likely benefit from discovery ofthe information is very small compared 
with the burden and expense of producing the information. Tex. R. Civ. P. 
192.4. 

Bear Creek objects to this Request as being a 'fishing expedition," in that it 
seeks information beyond the scope ofthis proceeding. Tex. R. Civ. P. 192.4. 

Bear Creek further objects to this Request as overly burdensome. Tex. R. Civ. 
P. 192.4. 

Ratepayers Response 

Ratepayers' RFIs No. 1-31 through 1-54 are not a 'fishing expedition'. They are designed 

to illustrate the amount of money the BCSUD will eventually collect in revenues as the city of 

Lavon and its surrounding areas of developments and subdivisions grow. It is not irrelevant to the 

rate increase in that the 'service fee' increase to the Ratepayers did not account for the surge in 

revenue, in a total eventual amount of nearly Sixty Five Million Dollars, that the BCSUD will reap 

from sources other than Ratepayers' payment of the increased 'service fee'. 

The questions also serve to illustrate how the BCSUD sets rates that are 'gouging' and 

'excessive' by comparison to other like kind sized water companies in the North Texas area. 
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The information sought with regard to meter sales for the new developments was already 

provided in Ratepayers' Objections to Camille Reagan's Direct Testimony filed in August 2020, 

provided again below for ready reference. 

This amount charged by BCSUD is considered by many to be higher than most developers 

are usually charged by other water companies in other North Texas areas. Multiplying the number 

of new homes (9,339) by the meter charge (allegedly $6,800 per meter connection) implies that the 

revenue income due to the water company is estimated well in excess of $63,505,200. 

New Development Meter Sale x -$6,800 -Revenue from Meter Sales 

Abston Hills 6,000 $40,800,000 

Lakepointe Development 630 Single Family $ 4,284,000 

150 Multiple Family $ 1,020,000 

Crestridge Meadows 274 $ 1,863,200 

Traditions at Grand Heritage 97 $ 659,600 

Traditions at Grand Heritage West 84 $ 571,200 

Traditions at Grand Heritage Phase 2 111 $ 754,800 

Bear Creek Phase 3,4,5 454 $ 3,087,200 

Cameron Family Trust 148 $ 1.006,400 

Moores Lake 39 $ 265,200 

Lavon Farrns 150 $ [,020,000 

President Boulevard Extension 1 $ 6,800 

7-11 Store 3 $ 20,400 

O'Reilly's Auto Store 2 $ 13,600 

MUD No. 5 896 $ 6,092,800 

Lavon 678 Development 300 $ 2.040.000 

TOTAL: 9,339 $63,505,200 

The anticipated revenue the District is expected to gain from its meter connections fees, 

upwards of Sixty-Three Million Dollars, which does not come from the Ratepayers, and is marked 

as 'Miscellaneous Income', should be brought into account when discussing whether or not the 
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District's rate increase, especially in the amount of the monthly 'service fee', are reasonable and 

necessary. 

Likewise, the amount of money to be collected in deposits is simple math. BCSUD 

charges $200 for a deposit, plus another $50 'Administrative Fee' for a Ratepayer to open an 

account. Although the deposit fee is (supposed to be) held in trusts, the $50 Administrative Fee 

represents a significant amount of income. Multiplying $50 times 9,339 anticipated new 

connections is $466,950, or nearly a half million dollars of revenue. This money was not 

considered when the 2018 rate increase was passed. 

The main reason given for the rise in the 'service fee' from $25 to $35 was that the 

BCSUD would need that money to pay for a loan obtained to fund the buildout of a new 2,000,000 

gallon water tank. That loan was for over Seven Million Dollars. BCSUD did not include 

anticipated revenues from new development meter sales and deposit administrative fees when 

passing that service fee rate increase, stating that its only source of revenue was Ratepayer money. 

That was simply not true. 

Ratepayers' Request for Information No 1-55 through 1-58 

Ratepayers 1-55 For the President Boulevard Extension, state how much in total meter sales 
was or will be paid to establish that 1 connection. 

Ratepayers 1-56 For the O'Reilly's Auto Store, state how much in total meter sales was or 
will be paid to establish those 2 connections. 

Ratepayers 1-57 For the 7-Eleven Store. state how much in total meter sales was or will be 
paid to establish those 3 connections. 

Ratepayers 1-58 State the reason why you continue to charge the $35 'service fee' to an 
account which has been closed, and you wait for up to 45 days and then 
deduct the last month's 'service fee' from any deposit refunded to a 
Ratepayer who did provide a forwarding address. 
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CONCLUSION 

The BCSUD assertion that the Ratepayers RFIs are irrelevant and will not be helpful to 

determining any facts at issue in this proceeding is merely an attempt to spitefully thwart the 

Ratepayers argument of unjust and unreasonable rates. If the Ratepayers are prevented from doing 

a checks and balances to ensure our rates are just and reasonable then the public's best intertest has 

been subverted. 

Ratepayers request that BCSUD be moved to compel its answers, especially with respect to 

citing the authority upon which it relies to escape the criminal penalties of the Texas Water Code 

when deposits are not returned to Ratepayers, as is the case with BCSUD's practices for the entire 

duration of its (and its predecessors-in-interest) existence. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Ratepayers request these motions to compel 

be permitted requiring the BCSUD to provide responses to Ratepayers RFIs. The Ratepayers 

also request any other relief to which it may show itselfjustly entitled. 

Respectfully submitted, 

Signed this 21 st day of September 2020 in Lavon, Texas. 

Ddmd Q F.YO 

Deborah G. Fato 
In her individual capacity as 
Petition Co-Representative and Ratepayer 
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SOAH DOCKET NO. 473-19-5674.WS 
DOCKET NO. 49351 

CERTIFICATE OF SERVICE 

I certify that a copy of this document will be served on all parties of record as listed in the 
Service List on this the 21 st day of September, 2020 in accordance with 16 TAC § 22.74. 

DdoU G. F.:to 
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EXHIBIT A 
Email from Attorney John Carlton 

(only 29 minutes from 2:26 email, 2:29 call/voicemail, and 2:55 email sending filing of objections) 

From: John Carlton <john@carltonlawaustin.com> 
Date: Mon, Sep 14, 2020 at 2:26 PM 
Subject: Ratepayers' 1st RFIs - Objections 
To: Deborah Fato <deb.fato@gmail.com> 
Ms. Fato 

This correspondence is regarding Ratepayers' First Set of Requests for Information. Bear Creek plans to file 
objections to the RF]s today. If you can clarify the following issues, it may be helpful in resolving Bear Creek's 
objections to the RFIs more efficiently and with less cost to the parties. 

RFI 1-1 through 1-9 
RFIs 1 -1 through 1 -9 relate to Bear Creek's refund practices regarding deposit monies when a Ratepayer neglects to 
leave a forwarding address, and Bear Creek's status as an entity governed by the Texas Utility Code. Bear Creek 
intends to object to these RFIs as irrelevant to any fact at issue in the proceeding because they will not lead to 
admissible evidence regarding Bear Creek's 2018 rate-setting procedure. Is there a reason why these requests are 
relevant to Berar Creek's 2018 rate-setting procedure and whether Bear Creek's rates are "Just and reasonable"? 

Bear Creek atso intends to object that RFIs 1 -1 through 1 -9 mischaracterize Bear Creek's prior statements. 

RFI 1-1Othroughl-13 
RFIs 1-10 through 1-12 relate to in formation regarding ratepayer deposits and their discussion at Board Meetings 
between 2015-2020. Bear Creek intends to obJect to these RFIs as irrelevant to any fact at issue in the proceeding 
because they will not lead to admissible evidence regarding Bear Creek's 2018 rate-setting procedure. Is there a 
reason why these requests are relevant to Bear Creek's 2018 rate-setting procedure and whether Bear Creek's rates 
are "Just and reasonable"? 

Bear Creek further objects to this Request as mischaracterizing or taking out of context its statements to 
Ratepayers. Tex. R. Civ. P. 192.4. 

RFIs 1-14 through 1-30 
RFIs 1 -14 through 1 -30 all seek information relating to customer deposits and refunds and forfeits of those deposits 
from 2005 through 2018. Bear Creek intends to object to these RFIs as irrelevant to any fact at issue in the 
proceeding because they will not lead to admissible evidence regarding Bear Creek's 2018 rate-setting procedure. Is 
there a reason why these requests are relevant to Bear Creek's 2018 rate-setting procedure and whether Bear Creek's 
rates are "just and reasonable"? 

Bear Creek also intends to object to these RFIs as disproportionate to the needs of the case and overly burdensome. 
Is there a reason why these requests are needed to Bear Creek's 2018 rate-setting procedure and whether Bear 
Creek's rates are "just and reasonable"? 

RFIs 1-31 through 1-54 
RFIs 1-31 through 1-54 atl relate to deposits and meter sales that Bear Creek will collect in the future from 
developments that are, at this time, incomplete. Bear Creek intends to object to these RFIs as irrelevant to any 
fact at issue in the proceeding because they will not lead to admissible evidence regarding Bear Creek's 2018 rate-
setting procedure. Is there a reason why these requests are relevant to Bear Creek's 2018 rate-setting procedure and 
whether Bear Creek's rates are "just and reasonable"? 

RATEPAYERS' MOTION TO COMPEL RESPONSES TO RF]s 

21 



Bear Creek also intends to object to these RFIs as disproportionate to the needs of the case and overly burdensome. 
Is there a reason why these requests are needed to Bear Creek's 2018 rate-setting procedure and whether Bear 
Creek's rates are "just and reasonable"? 

RFI 1-55 through 1-57 
RFI 1-55 through 1 -57 relate to the cost Bear Creek paid to establish connections. Bear Creek intends to object to 
these RFIs as irrelevant to any fact at issue in the proceeding because they will not lead to admissible evidence 
regarding Bear Creek's 2018 rate-setting procedure. Is there a reason why these requests are relevant to Bear 
Creek's 2018 rate-setting procedure and whether Bear Creek's rates are "just and reasonable"? 

Bear Creek also intends to object to these RFIs as disproportionate to the needs of the case and overly burdensome. 
Is there a reason why these requests are needed to Bear Creek's 2018 rate-setting procedure and whether Bear 
Creek's rates are "just and reasonable"? 

RFI 1-58 
RFI 1-58 asks a question about Bear Creek's practices that 1S factually incorrect, as well as being irrelevant. Bear 
Creek intends to object to the RFI as irrelevant. Is there a reason why the request is relevant to Bear Creek's 2018 
rate-setting procedure and whether Bear Creek's rates are "just and reasonable"? 

Ilook forward to discussing these with you and will be giving you a call shortly. 

Sincerely, 

John J. Carlton 

4301 Westbank Drive, Suite B-130 
Austin, Texas 78746 

iohn@carltonlawaustin.com 

(512) 614-0901(o) 
(512) 785-8355(m) 
(512) 900-2855(f) 

CONFIDENTIALITY NOTICE Tlus e-1}iail li a}ismission ((incl atllj (tttackunents) mulj contain eoizlicleyitial mformation belonging 
to the sender that Is pi-olected by the attonzey-chentptzudege It you /ecrwe l/tis me; roi-please conmcr the sc'nder 
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EXHIBIT B 
Memorandum Opinion - "Tower Lease Litigation" 

RF.S }.R>•k and Rkil)ER: and Opininn 1-iled .~ugu,t 22.2*)14. 

In the 
€ourt of Appeals 

*iftb District iif Erxao at Dallas 

io. (}5-13-(H)37()-( $ 

l !}.R()#E ( ()#\ t R(.FI) '4. I UORK~,. IM .- Appellant 

t..U ()4 U.Al }.R *l I'l'1.i ( ()RI'()R.jl l()#. Appcllci· 

()n Appeal from the ( ount, ( „urt at Lan io. 5 
Collin Counti. I eun 

l rial ( „urt ( ame #o. ()1)5-(H)055-2013 

MEMORANDUM OPINION 
Before Ju.tlce. Bridge.. 1-rani·i.. and 1.any-Mich 

Op,n»n bv Juvice Lang-Mier. 

Thi. i, an appeal of a judgnient au arding po»e»ton ot-lea.ed premi.e. to the landlord in 

a forcthle detatner ca.c .\ppellant Tieri)ne (. ornerged \etuork.. Inc.. the tenant. argue. that 

the trial court erred b>' a~ Jrding po»e»ion i,f the pri,perl> to t.awn \\ ater Supp|> C i,rporation. 

the Iandlc,rd. becaube Tieri)ne e.wrci.ed it. option to renew the |eak Jnd u a>. entitled to 

po»e.ion ot- the prc,pert>. BCLJU.e all dlhpl).ltli e t..ue. are knled in lau . w e »Ue thi. 

Ille nioranduni opinion [I\ R App 1' 47.2(al. 47.4. We reset,c and render 

H ,( k(.ROI 01) 

On Jule 1(). 2(XM). Las on wgned a lea,e Jgrcement %% Ith Lau,n Internet and l omputer 

>,en Ke. (Lai on Inlernet) fur "the collocation of u irele» conununication~ equipment i,n the 
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u ater tou en oH ned and operated b> " l.az on In >,epteinber 2(M)9. Tieri)ne a.~umeJ the Iea.e h> 

a..ignment from 1_a; on Internet and agreed to eomp]>' u ith all term. and pro, t.ton. c,f the le.r.c 

The k·ak proi ideJ that -[t]he ,>.Ieni. ~hall generall> con.i.t ot- t-our (4) kctor antenna. and 

u trek» radio> fur i; tri'le» mternet di,tribution and nw (2) bikthaul antenna> and radiu. tur the 

main feed of internet acce»" and that "1-c.,ee'. equipnienl to be tn~talled ,hall be .uhiect to 

rea~,nable approi al of the 1_e»or " 

Paragraph 2 of the leak .tated. 

The tnttial terni o f thi~ Letter Agreetiient !<,r a $# irelc„ cl,tlltlluntcatll,n 
.>.tem ,hall be fur a period of iii e(5) >ear~ beginning on the date of ereculti,n ol-
thiJ t.eller .lyreement. I'rin ided tx.ee i. not in default. the leak term nia> hc 
reneu ed b> t.e.,ec tor .ub,equent tel r ]!llb of (5, >ear. each. proi ided. how e, er. 
that from and after the third (3) ·.uch reneual temi. 1.e.wr ma> terininatc tht, 
leak h> prouding Le.ke e,tra tilnet> (*M)) Ja>, prior written notice before an> 
reneu al term 

Paragraph l 4 of the |ea.e allo„ eJ Las on to ternlinate the lea>e lf Tierone committed an 

"e,ent of default." tncludrng (l) not niaking pa> nient. n ithin ten da>. of their due date .ind not 

remimng the pa>-ment> nithtn the dJ» of reeeiung notice from Lnon and (2) not compl>ing 

w ith ali> other term of the Ieak after receipt of urittcn notice from Lai on. and not cunny or 

conunencing to cure that failure w ithin thirt) dj> . ot- reccn Ing m,ttce and cc,inpleting the cure 

w ithin ninet> da>. of the written notice In addition. paragraph 20 prouded thal. at the 

tenntnatton of the |ea.e. it- Iteri )ne i,a>, not in default. Tterl )tie uould haie nineti dJ,+ to 

remme it. equipment and return the premi,e, Ii, it. c,riyinal condition Paragraph 22 prc,B ided 

that. after lise >Car?•. l.as on would yne Tieri)ne at Iea.t ninet> dJ>: &,ritten notice *in the e,ent 

that the liardu 4:re,hi,uld be remos ed and .en ice, ternitnateJ " 

1/u,n mwft. th,L ir. 2'• 1. .r,Jj 211•, T,/,Ooc &U#U :n .Ln.Y.kdg:n, th, tcrm. and .+41*g/tjeo, ot tbc bc,sc and Jij - rn.il. i.rml, 

rcnul iyimcnt• Jurn, mamcn,u, n,oo£h. The,< allcyrd Jcl,ult. ar oo¢ .~ I. uc hrrr 
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The leak al>o required that '[a]Il notice,. reque,t). clainb. denian,k and other 

commu nicatioti~ hereunder Nhall be tn n riting and shall be deemed to haw been Jul> yis en if 

deh,ered penonall>- b> certain niethod· and addre..ed to the part> . 

On Ma> 11. 2()1 I tuo nlonth. before the tnitial lea,e term e,ptred on Jul> 1(). 2()11 

1.awn notified Tle,t)ne b> letter that Tiett )ne u a. i,; er ten da>, late in pa>iny Lawn S l.*(*) and 

that Laion „oukj e,erctk lt>• right to tenninate under paragraph Wof the Iea.e tf lie,i )ne did 

not .end pa>-ment to t.a, on within fiie da>. LaB on'. oftice nianayer. C'a:iitlle Reagan. totifted 

that Tieri)ne paid Lawn thi· out,tanding rent. In the Ma> 1 I letter. [.az on ako notified Tieri )nc 

that La; i,n "ma> C,CrL'1.C It. right" under paragraph 22 of the Ieahe to tenmna[e the Iea.e n:netp 

Ja>. after the etptrati„n ot the initial tenn. on c)ctober *. 2(}I I. Lawn ,tated that it „oul J he 

Ai,lxiting bid. t-or the right to lea.e ib i# ater tou er, fur wirele» communtcatl,Dn. and that 

Tteri)ne would ha, e the opporlunit>' to bid. proi ided that tt u a. not in default under the lea.e at 

the time that bub u ere taken. 

( )n June If,. 2(}1 I. Tieri)ne'* ehief financial ofticer Ron l elrner +ent an e-niail to Herman 

btork at [.awn regarding -Reneu al of Iea.c." and told him Tteri)ne uanted to -begin new Ica.e 

d:,cu-toti.[.]" l le attached diagram. of the \# ater k,i, en. and equipnlent on the tow erb ( )n Jul> 

-. 21)1 I. C elnier .ent tiw e-inail. Kith a "propoAe·J |ea.e to replace the eu~ting |ea,e which 

ctpire, on Jul> 1(). 2011" and diagram, c,f the ton er. The negotiation> u ere un~ucce»ful and 

the partie> did not eu·cute a new lea.e. .\fter the end of the initial fi,e-iear terni in Jul> 2()11. 

Tteri)ne conttnued to make monthl> pa>menb of rent to Lawn and continued in po~c™on ot 

the lea.ed propert> 

In April 2()12. Lawn .ent apropo.ed neK lea,e agreement to Tierone and Mated that if 

T,ert)ne did not »hNk'lid to the contract" h> June ll). 2()12. Tiert )ne niu·,t reino, e all equipment 

3 
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from Lawn'. premik. .\ ini,nth later. Tie,One reque.ted a thirt>-da> eAtenkion to -re>pond to 

the U ater Tou er l.ea,e reneu al prorki.eJ h> Linon[.] 

()n June x. 2()12 elezen nk,nth. after the initial term of the Iea.e erpired on Jul> 10. 

21)11 Tieri )nc ~tated in a letter to 1.awn that It "con~iderled] it~eli ti, he in ci,ntracl u ith Lai on 

under Paragraph 2 of the- Iea.e. >h, da>* 1 ater. on June 14. 2() 12. La; on confirmed h> letter 

that Tierone ss a. "paid t}iru the i·nd of June 2()12 at th[at} point" but informed Tierone that it 

uould not accept the la,t check that Tier(>ne .ubmitted a, rental pa>inent until I-tcrl )nc and 

Lai on reached an agreement c,n the neu Iea,e. 1-iezi)ne re,pondeJ on .\ugu.t 9. 2() I 2 that tt 

w.,+ Ttert )nci "belief and po.Itton that Tiert)ne \Ctui,rk. [,iaN] not tn breach" of the leak and 

that the lea.e ua. '-.till tn full force and effect" On Augu,t 17.2()! 2.1.awn .tateJ b>· letter that 

Tie,i )ne lu,[d] in tact hreached the \greement on nunicrou. i,ccawonC' and that. ba.ed on 

I icri )neh. letter from Augu.t 9. nt Jppear·h that [Tieri >ne Nad once again in $ to|ation ot 

l'arayraph I X of- the Agreement - Lawn ako .tated that. 11]n an> ei ent." Lawn had notified 

Tter{)ne h> letter tn Ma> 2()11 "ot- tb Intent to ereruk 'b rtght~ [to terminate the leak] under 

Paragraph 22" and that. -punuant to Paragraph 22 i,f the Agreeinent. Lawn \\ %(- hereh~ 

temi:nate, the .\1!reenient a. i, f \l,i emher 1 5. 2() 1 N and '-[plur.uant to l'aragraph 2() i,f the 

\greeinent." [ieti )ne mu.t ren,ine it>. equipinent from the tl,wer?4 h> \ inember 15. 2()12 

()n \0~ einher 16.2()12. l.awn notified Tieri )ne that it mu>.t ucate the premi.e.. l.a~ on 

.tated that "the initial terni of the Le.i>e eu,ired on Jul> Io. 2011. and the 1.eak i,a. not 

renei,ed." 1.a; i,ti &tated that -[t]hereafter. Tierc )ne became LI mi,nth-ti,-nionth [enant ot- the 

I'remi.e. " La, on ga, e Tierone three dJ>. to , acate the preini,i. 

ikymnmF -'th th.. 4•nl Zt)1 2 -itcg ../ir,B,a„1(Ac t•, and f,o,n l-a,H rdcrn:J m 1_.i o,; Np©~ul l t,hh [h.tn.t .b L,•w . -itnc.. 
RCJF,m crl•mN l-,iuo ni, .Ln~nn, trom a wtil,ri dnzn,1 t,um, n,k·r •urrl.. "€r«atl,m] . ..»IT~ r•'Int 

L.J.eo n,tlkc nu.Affr l Jinilk R.~.,~Jn tc,tih:J dut T,cg•#c ..•ntinucd t., F••. m rrnt to L„,n :.h r™i,uh alkr Jun< 21,12 bul th. 
1 "'., J.J I.M '.nh the.c 'he. k, 

4 P,wrapb IM lim•kJ Ii:tl k< . n,h: t•, A-0:~ :bc Ica•c •uthoul L,i. • pcrmi-i.c. 

4 
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\Iter T,eti)ne did not ,acate the proper[>. La,on filed a iorcible Jetainer lau.utt in 

iu~ticc court >eeking po»e»ion of the proper[> Las on. complaint .rated that '-[t]he Lea.e u a. 

not reneu ed prior to tb eip,ration and e.,pired b> it. lernh on Jul> 1 (). 201 I " and that 

-[t]hereafter. Tied)ne continued in po»e.ion i, !- the Plclnlh,1. niaking monthh rental pa>ine nt,4 

to Lawn \#hl " The JU,ttce court entered Judgment fur Tterl )ne and Lawn appealed to the 

count> courl at lau After a bench trial. the count> court at lau entered iudgment in fa; or ot 

Luz on. granting La; on imiiiediate po„e..ion of the properl> T tert)ne appealed 

In one i»ue. -I te!1)ne argue. that lt]he tnal courl erred h> awarding po»e»ion of the 

propert> to Las on haM:d on an expired |Cak becauk Tieti)tie e,erct#J it. option h, renew the 

Iea~e for the >ean " 

>,I %*I),RI,o, Rn liu ,.I).lpri lc,Rll 1. #U 

\< hen ati appellant attack. the legal huffictenc> of an ad; er?.e finding on an i„uc on 

u hich it did not has e the burden of prix, 1. the appellant mu.t demon,trate there i. no e, idencc to 

.upport the ad; erbe finding. Ncc £r.rc,n ( orp , ink'rahi c),/ ,# (,a,. ( „. 34x h\\ .ld 194. 215 

(Te,. 2()11 ). \U will .u.tatn a tio-is idence challenge on appeal if the record ,how. (l) a 

c'i,mp|ete ah.ence of e, idence of J z ita! fact. (2) the court i, barred b> the rule. of law i,r 

e; idence from giuny u eight t„ the onl> e; idence offered to prc,; e a s ital fact. (.h the e; idence 

offured to proie a Ulal fact b ni, more than a nierc Kintillu. or (4) the eudence Cone|uhlie|> 

eqabli.he. the oppo,itc of a gtal fact. k'n ( c,rp /nt 7, (,i,crra..:48 % \\ k! 22 I . 22* t Te·, 

2()l l) -i·.udence t, Iegall> ,uffielent if it 'would enable reawnahle and fair-minded people to 

reaih the· ierdiet under re, ieu.'" Er.w,n C orp...14* %.U..id at 215 Iquoting Cin 0/ Keller , 

Ilih„n. 1(,x S. \\ .ld *(C. x2' (Te\. 2(*)5)) 

In a bench trial s, here no findiny. of fact or eonelu~ionA of lau are reque.ted or filed. the 

Judgment nnphe. all finding. of t-act nece»ar> to .uppor[ It. John.,„n v Olm'. 250 %.K bd I><2. 
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l *(, (Tev .\pp. [),Illa> 2(H)*. ill, pet ). But if the appellate record include. :I clerki record and 

a repc,rler~ record. tho,e unplieJ finding, are not coneluw~ e and ma> be challenged fur legal 

.ut-ficienc> on appeal id 

Addit,onall>. uhen partie, disagree Ln er the nieati,ny of .ln unatnbiguou> ci,ntract. ,& e 

inu#t Jeterinine the partieC intent h> con~idenng and e,anitning the entire writing in an effort tc, 

Unc eftect to the p.Irllc: tntentionh a. eipre»ed In the contract .'k'ag/,U /Dll'rp /.ci/' /n, l 

E/,„i,/ /D,erg, , /,/, . 2()-' % \\ id 342.345 (Te. 2(M)61.. 1„-c,i,/ant.lnc,/hc..,a /'L/.( , . Ihazt. 34% 

S \\ .ki 454.459 (Tev .\pp [)alla. 2{)11. no pet.I. - \0 ,ingle prost.ion taken alone i, ill he 

gnen controlhng effect. rather. all the pro; bion. inu.t he ci,n.idereJ with reference to the K hole 

In>,trument" lab,c, t Hw-nt'.%. 34() % \# 3d 419.425 (Te, 2()1 l)(quotlny ( r,Acr t ( 2,Acr. 65() 

% U 2J .491..:93 ITC,. 19>d)) Onl> if .t L'4'!itiact i. fiAt detertnined ti, be anihiguou. nia> a 

court con.ider the parlie.. interpretation and admit eitraneou. er idence to determine the true 

tneamng of the tn~tru:nent .ia// (n,„n /urc /n, G i (B//ndu,. /,k . LM)- >, \\ ZJ 517.52() 

(Tev l 995) (per curianil 

hnall>. a. a general rule. uhcre a leak doo not require an> notice for renewal. a le»e,·1 

ci,Iitinued po»e.won and pa>iiient i,f rent in acec,rdance u ith the lea.e after the erpiratic,n i,f the 

priniar> term con.tilule, an election b> the Ie»ec to reneu Il ///ckc , H,u/o. I x4 >, \\ 2d 4-". 

Jxl (Tev 1945). //,i//c,m (in .Va/c 8£,nA 1. Ami: .Wuwc ('o. 474 >, \# 2d 9. It (Ic, C„. 

\pp. 1·orl Ui,tlh 1971. Hnt ret-d n.r.e. I..,ci· Fnhcr i Church A .Ik/n, l. /.(. \0 ()7-11-()495-

C \. 2 () 12 Ul . 5 () 5954 ><. at * 3 ( Te , App . ·\ marillo Oct 16 . 2 () 12 )( n , em op )., ci d mparr (), t 

other Kn,t,nd#. 1.ithhock ( nn 11 ater ( o,urol ci Intpri,#i'ment I){w v C hurch A tkin. 1. I. ( . 

\0. 12-lt).W. 21)14 \\ L 2994645. at *3 9 (le,. Jul> 3.2014) But thi. general rule apphe~ onh 

in the absence oi an expre. or itnplied agreement to the contrar> " //al/„m (in. 474 >, U 2J at 

It. ,cc ll,ll,·kc. 189>, U 2Ja!4><I. %cc al.w, .f„,tc.r /-,R,d,. /nc , 8:,r,wn. 2-x >, N ZJ 4*5.4>(-
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(Tev C i .lpp. I)alla. 1955. no wrtt) 1 .tat,ng ~ieneral rule" that. when Ica.e pro; Ide. for 

notice to renew. -.uch notice ih nCCC,qn to etlect the renewal"). 

#rgumcnh of Ihr l'artie, 

lier€)ne'% Argunwnh 

Tier( )nc contend. that it e,erci,ed it, option to renew the Iea,e fur an additional fise->ear 

tenil under paragraph 2 of the lea.c and atablhhed lt. right to pos.c»ton of the propert> 

becau.e the lea.e did not contatn a holding c,; er pros i~ion i,r a pro; t~don requiring I iert)nc to 

,ubnitt ni,Iice zo c,erci.e the option h, renew and becau.c It UJ. -'undt,puted tha[ I leri )!k' 

remained in po»e»iun and paid tb rent anJ that Lau,n accepted the rent for a >car after the end 

of the initial ternl Tiefi):ie al,o areue, that it wa. entitled to reneu if it wa. not in default and 

there u a, no ei idence that Tieri)ne ,$ a. in default at the time o f renesi al [ teri)ne contend. that 

l_au,n Jtd not allege that Tieli )ne u a. in default. but rather pleaded that the lea.c c,pired. and 

the trial court cannot au ard.Iudgnient ba.ed on an unpleuded theor> 

in addition. Tier()ne areue, that the notice pan i.ion In the lea*e onl> go, ern·, the t„rm of 

notice. alread> required h> the Ieak .lnd Tiert)tie contend. that. beL'JUNC the Ieak did nol 

require notice to renew . the general notice requirement yoz erntng the form of notice. Joe, not 

appl> 

Ttcti)ne addtltonall> +tatc. that La,L,n N monthl> inwuce, were riot e; idence that the 

partie. had a month-to-month agreement becau.e Lazon tnu,iced Tieri )ne monthl) both during 

and after the initial term and the iniotce. '~,i:iipl> rellect[ed] that the rent wa. paid monthl>1.1" 

\nd Tieri)ne aryue. that neyotiati<,n>. ben~ een the parlie,• cc,niemint the term. of a new Iea,c 

Ia:rth: /1•o J.r~ru.- th= C·•m il th, rk,i« priv•:••IJC .:, th, 1,=a•c appltcd I,cflk,c ctcr~i.<d tbc .gti.,r: b, .,~*u,u.a, t., iy, rcnt ic 
•ntmf h; .ho.k ~·,J Nxm.< T,cfi k,c n.tf.al l-a,~a tn nntm¥ th,~ ,! hal rrnc,•cd th.~ lc.•c 
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\% ere not e, idence tliat the Initial |CJ.e U JN not reneiseJ or tn eft-ect and that nothing m the record 

.upporb Lai on : argutnent tliat the partte. agreed that the le.t.e u a, not renew ed 

1.a,on', Argunient, 

Lnon argua that Tierl )nc i,a. in default of the Iea.e at the time the fir.t terni e,pired 

becau>e tt -nionopoh/ed - .1& ailah|C hpace on the tou er. "b> doubling anij triphng the ainount of 

allouable elluipment on the touer) u Ithout 1.a,oni appri,z al a. required b> the leak L-a, i,n 

.late. that Jiagra,ih that Tierc )nc pro, ided tn June 21)1 I and te.ttmon> h> Tier( )ne . furmet 

chief- financial officer l elmer Jemc,n.tratc that -I:crl )nc had m>talled wgn:ficantl> inure 

equipinent on the touerh than what &, a. Ii.ted Itl the Iea>c ~* It contend. that Llu,n, prtniar> 

K :tne.*. C amille Reauan. te~ttfied that Tieri )ne did ni,t kek appri); J| prior to placing JJdmonal 

equipment on the toner. and that. although T,eri ),ic'> ,% itno„, "uguel> contradicted" th!. 

te.tllnon>. the contradtcting re.ttmon> -I. of no con~equence for purpo,e. of thi. Court'. 

res teu " becau.e thi. Court mu~t re,oh e an> tncon.t·.Ienc> in te,tnnon> in fa; or of the trial 

L·ourt'. Judgment if a rea.onahle perbon could Jo .o Lau,n contend. that. a. a re~ult ot thi. 

default. Tte,t )ne -never had the legal right to e\ervi,e the option to reneu " beau>.c the Ica.c 

allow ed Tierone to renew the leak onl> t fit u a. not m Jet-ault 

1.aion ab.o argue. that Tier-( )ne: inere pa> inent of rent' after the initial term erptred 

did not reneu the Ieak bexau>.e the leak ci,Iitained J -broad and Jll-enconipa»ing notice 

pros i~ion" that required an> notice under the lea,e to be tn urmny and Jel,sered per,onalh to 

t.awn h> certified mail. fuA. or courier. Lawn contend. that. hecau.e the reneual clau.e tn the 

leak provided that the le a~e "ma> ne reneu ed..the leak tndicato, that T,ed )nc must take .Omc 

action in order to renew the leak" and. -[alt a nuntmuni." the action included infurming La~ on 

that Tter<)ne ua. e,erct.iny tb option to reneu the lea.c 
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Eason argue. that there Na, niore than a wintilla of e,tdence that LaI on and Iicrt):ic 

agreed that 1 teri)!leh, cl,ntlnued pc,b.Cv,IO!1 and pa>nient of rent uould not renew [he leak but 

rather that -Tterone would become a kmporar> nionth-ti,-month tenanl while the neu leak 

negotiation. cuntlnucd." La; on ,tate. that it '-km Tie[C )ne a monthl> ln,oice tor teniporan 

occupanc> of the sater IL,Uer, during the Iea·,e tiegotiation proce." and that -[elach In,olcc 

Included a notation that Tiert ),ic . pa>ment of the tnwicc s, ould allow Tlerl )ne to continue to 

occup> the u ater to\$ er. for an add:tional thirtv (.3()) da>." and *Tierl )nc would then .uhmit 

pa> ment after acceptmy the term, of the in, oice " 

Laii,n ci,ntend. that ei idence .upport. thi. implied-in-fuct agreement. including that 

T ieri)ne did not mention renewal of the leak tn it. corre,pondence u ith 1.a; lin tl,&% ard> the end 

of the inittal tenn ur durtng the >car after expiration of the initial term. Lawn argue~ that it w.1. 

an '-ahrupt change" u hen Tiert ine infurmed l.a~ i,n alnio,t a >e.ir '~after the erpiratton of tile 

original leak'- that Tterone con,tdered the original Iea- reneued. Laic,tl .tate. that. in 

re,pon,e. it inimedtatel> Mi,pped accepting pa> mentk from TierOne although it acknou Iedged 

that Tiert)ne w a, paid through June 2012 nn keeping w ith the partie.· tetnporar)' arranyenlent -

Lawn argue. that. becau.e „ hether an agreement existed hetucell the parlie. i. generall> a 

que·.tion oi fact. and becauie the e; tdence ua. contltettng. ue inu~t pre~ume that the trial court 

decided that "the I,artle. reached an agreement that Tieri )ne u a> not renewing the lea>.e b> 

continuing In po»e»ion or b> making rental pa> ment. after the lea.e expired.~ .ind tn,tead Ihat 

the> agrecd that Tier'One -would become a teniporar> month-to-inonth tenant while the neu 

|eak nc :ri,tlation~ continued." l.ai on argue, that. a. a result. the Iea~e w a, ni,t reneued and 

La, on u a. entitled [o nmnediate po..e..ion c, f the leakJ propetl> 

9 
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inal„i, 

U a. ioticc Requir~d? 

Tierc )ne contend. the Iea.c did not erpire b,xau.e it renewed the lea>e b> continuing to 

pa> rent and ,Ia> my in po»c,·ton And La,on arguo. the lea,»e erpired becau.e the eeneral 

notice pro, i,ion in paragraph 24 and the renew al prou,ion in paragraph 2 of the Ieax mu.t he 

re;kl ti,gether and required hert)ne to gise Lawn notice of reneual. \U do not agree uith 

Lai i,n 

Paragraph 2 of the Iea.e prouded that. if Tierone t, not tn default. -the Iea,e term ina> 

be renewi·J h> Le.,ec for .uh.equent te[r]:lih of (5)> car. each[. ]" The general notice pro; wi,n 

in paragraph 24 applied to al| '-not,ce. hereunder" and requtreJ that notice. be in \, ntlng and 

Je!„ered per>onall> The Cak, that Lawn cite. Ini o|1 c leak pro; t,.ion. that required notice tn 

order to renew or .tate the general rule that. in the ah.ence of a tormal notice proi i.ion. 

continuing in pc,„c»ion h> pa> ing rent ci,ngituted an election to renew k'i' Il ,/h'Ac. I X4 

% \\ ZJ at 4>4 | ( Stnce the contract did not require formal notice. the fact that re.pondenb .u 

continued In po»C»Ion $4.1~ enoughb. h,hcr. 2()12 U L 5()5954,4. at *3 (noting that Iea.e. like 

the leak in H ,/h·Ac. did not require nott« to e,erci>.e the option to t·Uend)..$„rh'x /-,MKA. 2-4 

h H 2J ai 4*7 I noting that Ieak pri,; tdeJ fur reneual '~-at the wme price and upon the wine 

term. b> nottf> ing Ie»or thirt> ( 3()) J a>. tn ad; ancc of the tenmnationdate of.ueh lea.c"3 Hut 

here. the notlce pri,; i.ion in paragraph 24 did not .tate that it applied to the renewal proi 1>ion in 

paragraph 2. and paragraph 2 did not include a notice requirement fur I-ieti)ne ti, reneu \\ e 

note that. in contra,t. thi. .aille pro; t~ion required le»or after the third renewal term to gne 

le..ee ninet> da>V prior uritten notice betore a renewal tenn if it wanted to temitnate the leaML 

I-he ah,ence o f an) notice requirement tn part of thi. paragraph arkl pre,ence of a prior wntten 

notice requirement in another part tndicate. the difference n a. intentional. Na' Ni'agu/l Ancrf· 

1cI 
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2()- S W .ki at 345 ( Mating that a court niuv Jetennine the intent of the parlle, a-~ e,pre»ed in a 

contract b> e,amininy and con+Ideriny the entire uriting in an e ffurt to harnioni/e and y:u· 

effect to a|| of the contract prin i.ion.).. l„ind,m/. l,i,·,/hcwa. 34x b U id at 459 (-The partie. 

intent mu.t be taken from the agreement it>eli-. and the agreement mu.t be enforced a. w rttten ") 

.\> a re~ult. hecau.e the Iea>e did not require an> notice or in\ohe an> i,ther -C.prev, l,r 

implied agreement to the contrar>1.]- the general rule apphe. that 1-ieM)ne'. ci,ntinued 

po»e.von of the Iea.ed properl> and pa> ment of rent In accordancc u Ith the |C.l,C after the 

expiration of the initial term ci,n,tituted an election to renew //aln,m ( in. 474 >,\# .2d Jt 11, 

,c,· Hdh,Ac. I x9 >, \i N at 4x l 

I)id Eason Pr,nc [k·fault? 

Lawn argue. that ne ma> affirm the judgment hecause Tierc)ne ua. tn default uhen the 

fir.t term of the kbe etpired and tt z,a. not entitled to renen the leak. Lawn argue> that 

I teri)ne \4 a. in default becau>e it placed equipinent on the tou er. i# ithout L.iB on . approi al. 

\nd T iert)ne argue. that 1.awn did not plead or prine it u a. in default. that it u u. not in default. 

and there u a. no e; idence of default. 

The leak pro; Ided that -'1.e„ce . equipment to he tn.t.Illed .hall be .uhlect ti, reaw,nahlc 

appro; al of the Le»or " l.awn contend. that thi~ language ya, e It the right to approu· an> 

additional equipment that might he tn.talled on the uater tower* prior to installation and Impo.ed 

a mandaton dut> l,n Tierone k, .eek 1.awn'* apprinal prior to tn.talliny an> additional 

equtpnient Tteit)ne argue> that thi. Ianeuage doe> not require approi al prior to the tn.tallation 

ofan> addttll,na| equipment N e agree u ith T tert)ne. 

The lea.e did not htate that Tier()ne had to obtain appro,al pnor to in.talling an> 

additional equipment L,n the toweB. Lavon offered Reagan. te.Iimon> that it ua. her 

1*A.,u., .,! .·_- rc.•lutb•c d thi. .uu: . c Jo od aklrc,• b<,1 )n. • -Funrnt tha l J,c•c d•J 1*,1 plc,J th.t Ii:rl )rk- .a• in Jctauh 
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'undervandiny" that -Tterone i, a,• ~ppo,.ed to a.k fur authori/atwn before tt in.talleJ 

equipment on Lason \\ %(. \, ater ti,i, erC' and that. '-to [her ] knou ledgc." l terc hie did not '-ei er 

a.k li,r permi»ion" to in~tall .,Jdittona] equipment on Lau,n'. ,% ater k,ner> But Reagan'. 

unJer,tunding of the |eak temb cannot wpplant the plain language L,f the Iea>c %'l' .\at 'l 

l n,„„ hre /n, („. iM)- % \\2da[ 521). . 1,£ ,.,t,/a,;/ .lnc,th,·,w. .34>< >, \\ .id at 459 And the 

lea.e did not .ptrlf> w hether the appro; al had tl, be obtained prior to In.Iallatlon or could he 

,<,uyht after in.tallation Addttionall>. Reagan te.tified that. to her knl,&% ledyc. herone did not 

a,k fur pemn»ion to ithtall Qdditional equipment bet-ore the ili.tallatlon. but ~he did not [e.tti> 

that Tieri),ie did not obtain approi a| at Noille Other tiine \\ c Ci}!iclude that Las on pre,ented Ie» 

than a .cintilla of e; idence that Tier( )ne u a. m default at the time the initial [ertn c,ptred 

U a# 1 hcre an Implied Agreemi·nt fur a ilonth-to-Month I rrm? 

Ttert )ne argue. tha[ it renewed the leak and the partie, did not haie an agreement that 

Tieri )ne u a. a month-to-month tenant after the inittal term Lau>n aryue. tlwt there wa. more 

than a .c mtilla i,f ee idence that 1.au,n and Tier( )ne agreed that Tierf )ne u i,u Id hecome .1 month-

ti,-month tenant during Iea.e negottation·, Jfter the expiration of the initial tenn. Lawn .tate. 

that it -kiit T ieri )ne J monthl> ini olce ior tempc,rar> i,ccupanc> i, f the n ater tc,Ncr. Juriny the 

lea.e negotiation procc» and that the ins oicc. included a notation that I ieri ),iei pa>ment 

-would alli,w Tieii )ne k, occup> the uater touer, for an .idditional thtrt> (3()) da>. " Hut the 

record onl> contain. tnsoice# that Lawn 04·nt to Tieri)ne during the tnitial term fur 1-ehruan 

2()(N and Fehruan· through Ma> 2()11 and Joe, not contain an>' Inwicc. from the period after 

the initial lea>e tenn ended on Jul> 1(). 2()l I. These Iilsc,ILCN during the inmal term hill -Lerl )nc 

for a mi,nthi rent. t.a, oni office manager Reagan te.tifieJ that. after the initial tenn. La\on 

alw, ,ent in\ oice. to Tieri )ne for a month: rent l i,nxcquentl>·. there i. no e; idence in the 

reci,rd that the partit>' relation.hip changed after the initial term 
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Lavon also cites general authority that an implied-in-fact contract arise. from the partieC 

act , and conduct . Sec Stewart Title Guar Co . V if 1 }, ts . 405 S . W . 3d 319 . 338 (' rex . App . 

Dalla> 2() 13. no pet.). Biit Lavon has not cited any authority supporting itb position that ongoing 

negotiations for a new lease are evidence that the current lease i> not renewed or iii effect. 

We conclude that there is no evidence in the record to ~upport Lavons argument that the 

pattie> entered into an iniplied. temporary. month.to-month agreement after the expiration of the 

initial term of the lease. 

\Ve sustain Tiei€)nes istie. 

CONC'1.ISION 

We reverse the judgment of the trial court and render judgment that Lazon take nothing 

in its forcible detainer claim against Tie:i)ne. 

/Elizabeth Lang-Miers 
ELIZABETH LANG-MIERS 
JUSTICE. 

130370F.P05 
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/S©h 

€otirt of Appralo 
JFifth District of Brxao at Dallas 

JUDGMENT 

T 11· Rc )\ I· U )\ 5 1:R(;l .1 ) NI:T \# ()RK>k 
1\( . Appellant 

io ()5-13(M)37(I.C\-

( )n .\ppeal from the G,unt> C ourl at t.an 
No 5. t olhn Count>. Te.a> 
Trial Court (/aur Jo. (M)5-(M)(155-2()1.1 
( )ramon Jeliu:red h> Ju~tice t.any-Mier>.. 
Ju.tice, Bridge·..ind F ranci. participating 

1..\Vc)\ U A TI·R Sl l'I'L¥ 
C c )Rl'( )KATI()\. Appellee 

In accordance u ith thi. (*i,urG opinion of thi. date. the Judgment i,f the tnal Li,urt i. 
R B F. R>,E I) and judginent t. R }.0 1)1·. R E 1) that appellee l.awn W ater >kuppl> ( urporatton take 
notfung in it. forctble Jetainer claim ayainm appellant Tied )nc Con,erged \et,wrk.. Inc 

It i, ORI».RED that appellant Lett )ne Com erged \etu'ork~. lnL recos er tt. co,t. of 
thi~ appeal from appellee Lawn \# ater Suppl> Corporation. 

Judgment entered thi. 22nd dJ> of Auyuv. 2()14 
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