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APPEAL OF Order NoS. 143 & 144





TO THE HONORABLE CHAIRMAN AND COMMISSIONERS:


	COMES NOW Entergy Gulf States, Inc. (“EGS” or “the Company”) and files this its Appeal of Order Nos. 143 and 144, opposing the summary disallowance of affiliate expenses from Entergy Services, Inc. (“ESI”) and for cause would show the following:


I.


Introduction





	Before the Commission summarily approves the summary disposition of all of EGS’ non-nuclear O&M expenses, it should answer the following questions:


	1.	Do these circumstances really justify denying a regulated utility recovery of all of the costs of operating its fossil generating units, its transmission and distribution infrastructure and administering its employee compensation, health and benefit plans?


	2.	Does the evidence in this case really justify disallowing costs post-merger as affiliate expenses that were approved pre-merger as reasonable and necessary?


	3.	Should a regulatory authority encourage companies to seek efficiencies through consolidation and then, after more than $100 million in consolidation efficiencies have been achieved, summarily deny recovery of the most basic expenses?


	The Commission’s November remand of Order No. 124 gave EGS the opportunity to reformat information already provided to the parties, but did not permit the Company to present new testimony or evidence.�  After EGS reformatted thousands of pieces of data into several easy-to-follow formats, the Administrative Law Judge (“ALJ”) continues to recommend summary disallowance of about half of the affiliate expenses -- about $95 million on a total company basis.�  Costs long incurred by EGS to run fossil plants, to maintain the T&D infrastructure, even to administer employee health plan and benefits, all become affiliate expenses with the merger.�  The cost of these obviously necessary functions are now to be summarily disallowed because the ALJ has misapplied the summary decision rule as well as the test for recovery of affiliate expenses.  The ALJ fails to acknowledge that EGS has realized substantial savings as a result of the organizational consolidation with the merger,� that Entergy has all of the systems and procedures in place to assure that costs are reasonable and meet the statutory test, and that rates currently paid by EGS residential customers are the third lowest in Texas.  In essence, the ALJ refuses even to let the hearing on these non-nuclear costs continue because the evidence of statutory compliance is not formatted to her satisfaction even though she has repeatedly refused requests from the Company for guidance as to what format would pass her test.  This process has more than a little of the feel of a game of “hide-the-ball.”


	The ALJ is wrong to deny ESI expense recovery.  Summary judgment is completely inappropriate procedurally and as a matter of law, as the following examples� illustrate:


Fossil Operation (Test Year Amount $8.3 million).  EGS presented direct testimony about the reasonableness and necessity of fossil costs�, including the Best-in-Class program which insures cost-effective fossil programs, and also provided objective data in discovery� showing that the fossil organization cost ranked 3rd out of 30 utilities.  Denying EGS the ability to recover any of this $8.3 million expense, the ALJ focused only on the Company’s ranking as 6th in total costs, found that total costs cannot be “classes of items,” and then discounted the evidence about ranking as 3rd in fossil costs (a “class”) based on speculation about whether EGS could have done better if it were still a standalone company,� a requirement of her own making that does not appear in the statute.  This is a perfect example of a judge deciding an issue on the merits (albeit erroneously) instead of properly applying the summary judgment standard.





Transmission & Distribution (Test Year Amount $6.3 million).  EGS presented direct testimony about the reasonableness and necessity of T&D costs,� identified in discovery programs implemented to improve the effectiveness of transmission O&M,� and provided objective benchmarking data in discovery� showing that transmission costs rank 10th out of 30 and distribution costs, 5th of 30.  The ALJ granted summary judgment denying recovery of this $6.3 million expense, finding that there is not enough evidence to warrant any recovery,� in part identifying as an infirmity in the evidence EGS’ failure to produce a study showing that T&D costs would not be lower if outsourced.�  However, in Docket No. 18249, the service quality docket, EGS was criticized for partial outsourcing of tree-trimming.  Failure to outsource the entire T&D operation cannot justify eliminating all T&D costs.  Moreover, in Docket No. 18249, the Commission also criticized EGS for reducing T&D expenditures beyond what the Commission deems reasonable.  The ALJ’s recommendation in this proceeding eliminates all ESI T&D costs for EGS and is wholly inconsistent with the Commission’s desire expressed in Docket No. 18249 for more T&D spending.





Human Resources & Administration (Test Year Amount $23.9 million).  EGS presented the direct testimony of three witnesses addressing charges from this ESI business unit, including testimony about general Human Resources costs,� base salary and incentive compensation programs,� benefit programs,� and lease costs and other administrative services.�  Each of these witnesses also sponsored RFIs that provide independent evidence of reasonableness, including industry comparisons of salary levels and incentive compensation costs,� steps taken to reduce medical costs,� a benefit index study by the leading consultant in this area,� lease rate comparisons,� and data showing a $2 million reduction in lease costs since EGS was a standalone company.�  The ALJ acknowledged that EGS furnished witnesses to explain these expenses,� but then summarily denied recovery of any of the $23.9 million, primarily citing lack of testimony.  This result punishes EGS because its witnesses did not answer questions that were not asked while they were on the stand.�





Adherence to Cost Causation Principles and Cost Control Processes.  The direct evidence provided by EGS� established that it follows procedures that correctly allocate costs and works to reduce cost and improve efficiency.  The ALJ acknowledged as much� but still rejected as too general the testimony of EGS’ Chief Accounting Officer that the processes and procedures (of which the ALJ approved) are applied to all costs.�  Apparently, the ALJ would only be satisfied if that witness (or seven witnesses) had said the exact same thing separately about the costs for each of the seven functional classes.  This result elevates form over substance to new heights.





	As occurred in Order No. 124, Order No. 143 continues to confuse deciding a motion for summary judgment with making a premature decision on the merits.�  Each of these examples illustrates that fact.  If the ESI portion of Order No. 143 is simply rubber-stamped by the Commission, the Order will exclude from rates costs for services which had always been paid by ratepayers before the merger, simply because the ALJ presiding over this phase misapplied the controlling legal standard both as to affiliate transactions and as to summary decisions in the following respects:


The ALJ refused to consider compelling evidence of reasonableness and necessity even though that evidence applies to all groupings or classification of ESI charges to EGS--from the most aggregated level (e.g., total costs) to the most disaggregated level (e.g., SR or invoice).





The ALJ ignored the Commission’s recently stated policy regarding the distinction between direct costs and allocated costs, and subjected both types of affiliate costs to the same exacting level of scrutiny.





The ALJ paid lip service to the rule that, when deciding a motion for summary decision, the evidence is to be viewed in the light most favorable to the non-movant, but then failed to apply this rule resorting to speculation and non-statutory factors to deny the right to a full hearing.





In sum, the ALJ has failed to apply the standard for summary judgment in a rush to issue an adverse decision on the merits.


II.


Summary of Remand Proceeding


	On remand from Order No. 124, EGS reformatted its affiliate case, and presented three volumes of material:  1) detailed listings of each item of charges from ESI, summarized by FERC account, functional area (business unit), and billing method; 2) similar listings for each item of charges from Entergy Operations, Inc. (“EOI”); and 3) a summary of affiliate testimony and supporting responses to Requests for Information.�  While the Commission’s remand order stated that EGS was to reformat its information “as directed by the ALJ,” the ALJ declined to provide any guidance.�  Consequently, Tthe filing was made using EGS’ best guess of what format the ALJ required. since she refused to “preapprove” the format because the Company was supposed to “know” what proof was required.  See Order No. 140 at


	After reviewing EGS’ reformatted filing, the ALJ denied General Counsel’s motion for summary disposition as to EGS’ nuclear operations charges from EOI, but granted the motion on $95 million (total company) in charges from ESI, including charges from ESI to EOI that were subsequently passed through to EGS.


	The ALJ has made a serious legal error in orderinggranting summary disallowance disposition of all ESI charges.  This error will result in protracted litigation and ultimate reversal and remand to this Commission because the ALJ has failed to follow the proper legal standard for summary decision.  Instead of applying the long line of clear and unambiguous vast amount of precedent available to guide decisions under either the summary judgment or directed verdict standards, the ALJ has instead pre-judged and decided the case on the merits without a full hearing. Summary disposition of all ESI charges at this early stage of the proceeding is reversible error.


III.





The ALJ failed to properly apply summary disposition standards.





	The summary judgment and directed verdict standards in Texas are well established and considered in numerous Texas Supreme Court decisions.  The ALJ, nevertheless, failed to apply the proper standard for summary disposition as clearly defined by Texas law.





1.	The evidence tending to support EGS’ position had to be accepted as true.�





	Nowhere in Order No. 143 does the ALJ acknowledge the testimony of witnesses Buck, Gallaher, Bakewell, Clary, VanAs, or Looper concerning the reasonableness and necessity of costs.  The ALJ previously announced in Order No. 124 that she was unwilling to give credence to testimony by Company witnesses or consultants without supporting “objective” evidence.�  While such verification may go to the overall credibility of the witnesses in a hearing on the merits, it cannot be used in a summary disposition proceeding as the basis to reject an applicant’s case.  The ALJ’s continued demand for “objective” evidence and her refusal to accept as true the testimony of EGS witnesses is unlawful in a summary disposition proceeding.


 


2.	All evidence had to be construed liberally and considered in the light most favorable to EGS.�





	Instead of following the proper summary disposition standard of construing evidence in EGS’ favor, the ALJ took the opposite approach and dismissed EGS’ evidence based on speculative and unfounded supposition.  The following passages from Order No. 143 demonstrate this illegal bias:





The RFI response, OPC 2-6, discussed above, is a cost value driver analysis.  It reveals that Entergy’s fossil group ranks well against other utilities surveyed for 1993 and for a smaller group for 1995, but it also shows that Entergy performed less well than most in terms of cost reduction between 1994 and 1995 on a total company basis.  Information for 1995 placing Entergy sixth out of 30 is based on total company ranking and cannot be associated with a class of items.  Furthermore, it is not clear that non-fuel fossil plant operations through ESI would not be more economical if handled solely by EGS.�








The ALJ acknowledges that Entergy’s fossil group (costs for which comprise one of the “classes of items”) ranked well.  However, instead of accepting the evidence that Entergy ranked 3rd for fossil costs (a “class of items”), the ALJ then discounts the benchmarking evidence by stating that Entergy’s rank of sixth out of 30 in 1995 for total company costs because total costs cannot be associated with classes of items.  Then the ALJ lists Entergy’s ranking in several benchmarking categories, but quotes only rankings for 1993.  The rankings in 1995 (which are post-merger and included in the test year) are much better than the 1993 rankings (though inexplicably ignored by the ALJ as evidence of reasonableness), and are as follows:  


					      		1995		1993


		Total cost:				  6 		   9


		Energy supply: 			  8		  15


		Fossil O&M with fuel:  		14		  31


		Fossil non-fuel O&M:  		  3		   6


		Nuclear O&M with fuel:  		  9		  14


		Nuclear non-fuel O&M:  		  9		  14


		Transmission: 				10		   8�


		Distribution: 			  	  5		   835


		Customer Service: 			14		   835


		A&G: 					  9   		  14


	Instead of noting the improvement in rank from 1993 to 1995, Yetthe ALJ focuses on the fact that Entergy did not reduce costs as much as other utilities for 1994-95, ignoring the  obvious and logical inference that it is more difficult for those companies with the lowest costs to reduce them further.  In addition, the ALJ speculates about a consideration that has no basis in lawnon-statutory element--whether EGS could have achieved this top decile performance on a stand-alone basis,--and elects to drawing a negative inference based upon no evidence whatsoever.  In addition, the ALJ totally ignores the recitation of excerpts from Mr. Gallaher’s and Mr. Bakewell’s testimony included in the reformatted filing in KSL-3c that detailed supports for the reasonableness and necessity of fossil costs from Mr. Gallaher and Mr. Bakewell, which testimony was allegedly considered but discounted entirely.cited in EGS’ letter which the ALJ is critiquing.


General assertion that ESI and EOI investigate outsourcing opportunities and use outside vendors when savings can be thereby achieved.  Can draw no conclusions on a class of items basis from this statement.�





The testimony cited by the ALJ indicated that outsourcing was pursued for all areas for which it was appropriate, thereby implying rather straightforwardly that this process crossed functional or class of items lines.  However, the ALJ refused to construe the statement in this manner and dismissed it because the statement was not repeated seven times for the seven functional classes of items.





ESI achieves economies of scale, reducing the total number of employees required to provide the services.  His conclusions are not cost-specific or specific to classes of items.�





As stated in Order No. 124, this [description of allocation methodology] is general support for the processes Entergy uses to run its service companies and bill its affiliates.  No conclusions can be drawn from this testimony or the RFI response based on classes of items.�





In both of these cases, the ALJ discounted EGS’ testimony which that was applicable to all classes of items.  Effectively, the ALJ has held that if EGS had just repeated the testimony for each class, the testimony would have been adequate.  Since it was offered only once globally, it was notn’t.  This result gives new meaning to “form over substance.”





3.	The ALJ was required by law to make all inferences in favor of EGS, and ignore all contrary evidence or inferences.�





	In fact, in this case the ALJ has done precisely the opposite.  The following excerpts from Order No. 143 illustrate the ALJ’s refusal to draw the simplest inferences favorable to the Company, and the reliance on flimsy rationalizations to dismiss EGS prima facie evidence.





Prior to the merger the annual [real estate lease] cost was $10 million for EGS; after the merger, it was $8 million, $5 million of which was allocated to EGS by ESI.  The RFI response does not say how much ESI’s total lease costs were that were allocated to other utilities.  Therefore, no conclusion can be drawn about the allocation to EGS.�





The summary judgment standard required the ALJ to assume that there was at least a $2 million savings to EGS in lease costs, since this was what the evidence showed.  Instead, the ALJ speculated--with no grounds--that the costs to other Entergy utilities might be less, so she discounted the evidence that was in the record both that consolidation saved EGS ratepayers $2 million and that the billing method allocated costs on an appropriate cost-causative basis.





[A]fter the merger, ESI outsourced EGS’ shareholder services for a savings of $350,000 over the EGS in-house bid.  This may be misleading, because EGS has far fewer shareholder services now that Entergy is its only equity holder.�





Again, rather than taking evidence at face value or drawing inferences in EGS’ favor as the law requires, the ALJ engages in speculation speculates about facts so that she can discount EGS’ testimony.  Entergy may be EGS’ only common equity shareholder, but EGS still has thousands of preferred stockholders.  [Note:  We have no cite for this fact -- should we say it?]





EGS had more property accounting personnel than ESI now has after taking over this function.  Conclude that cost savings were achieved.  No dollar amounts are mentioned or related to the new classifications.�





While acknowledging that cost savings have been achieved because the testimony demonstrated that staffing was less than half of that pre-merger, the ALJ dismisses it because the dollar amount was not quantified, nor was the property accounting function related to the classes of items set out in the reformatted filing.  EGS was precluded from putting any new testimony into the record in its reformatted case which that would have allowed it to identify the classification.  However, if one merely scans the ALJ had even summarily scanned the Service Request listings, it was is obvious that property accounting is in the Finance business unit since because that is where all accounting functions are captured and there are three Finance Service Requests that include “property accounting” in their titles.� 





Cities 11-7:  Hewitt & Assoc. Benefits Index Study.  The ALJ can draw no conclusions from this exhibit without testimony to explain what it means and how the results affects costs.�





Cities 50-15:  Entergy’s actions taken to reduce FAS 106 expense (medical costs and benefit programs).  No actual cost savings are included.  The efforts are not tied to any class of items.�





EGS’ direct case included the testimony of Mr. VanAs who is responsible for the employee benefits program.  He explained their reasonableness and necessity� and neither the ALJ nor the parties bothered to question him about the concerns that have belatedly emerged.  In fact, they asked him no questions at all.  Further, EGS was precluded by the Commission’s remand order from providing any additional testimony� to explain the benefits benchmarking study.  Mr. VanAs does explain in his direct testimony that the Hewitt study indicates that “the total value of the Entergy program is at or below the median average of electric utilities of comparable size.”�  The ALJ refused to consider this testimony or to draw from the study the logical conclusion that Entergy’s program costs are in line with those of comparable utilities and, therefore, reasonable. 


	Further, Tthe direct evidence established that these costs are collected in individual SRs and allocated by FERC approved methods.�  Since Mr. VanAs identified himself as a “Human Resources” professional,� it would have been logical for the ALJ to conclude that benefits costs fell into the “Human Resources” class of items.  In addition, a reasonable inference from review of the study in Cities 11-7 and the material in Cities 50-15 is that Entergy’s benefits costs are reasonable because they are lower than average and because Entergy continually reviews costs to make them even lower.  The ALJ refused to make this required inference or to consider whether “benefits” might logically fall in the “Human Resources” class of items.�  [KSL reference?]





The ALJ could conclude that the processes or practices are in place for fossil, T&D, nuclear, and retail services and that these should result in cost reductions on a total ESI/EOI basis.  How these affect EGS costs is not broken out, except for River Bend...  No conclusion can be drawn about the EGS classes of cost, except to conclude generally based on this objective evidence that some costs went down during the test year.�





	In reviewing an RFI detailing cost savings programs, the ALJ specifically acknowledges that cost reductions are shown for three of ESI’s “class of item” categories, i.e., fossil, T&D, and retail services.  She notes that the evidence is  “objective” and that it indicates costs were down--but she refuses to then draw any favorable inferences or to consider this to be some evidence of the reasonableness of costs for those classes of items.





EGS listed 12 audits/reviews and provided a copy of one report.  That one was to determine whether inter-company cost allocations recorded in the general ledger were free of material misstatements for the 1995 general ledger.  The result showed that all control objectives were met.  The transactions were billable transactions; they were accurately input; were recorded in the proper period; and the integrity of cost allocation data was preserved.  The RFI response showed that ten reports were issued, but only the intercompany cost allocation report was included in the remand material.�





Instead of accepting the internal audit as demonstrating the accuracy of Entergy’s control systems and their application across functional class lines, the ALJ focused on the reports that were not provided--again ignoring direct evidence and instead drawing an unacceptable inference through speculation.





4.	If there was any evidence in favor of recovery of any costs, General Counsel’s motion should have been denied.�	





	The ALJ acknowledged that probative evidence regarding ESI costs was in the record.  For example, she stated:


This shows that a ‘complaint’ system is in place, and Entergy seems to be appropriately responsive to the comments.�





This is an internal audit to evaluate the effectiveness and efficiency of controls related to recording ESI purchase and payment transactions....  It found that 32 transactions, totaling $314,149, out of 51,217 transactions, were not  classified correctly....  Overall, while certain errors were found, the vast majority of charges were done in accordance with controls that were in place.  The ALJ finds this internal audit supports the validity of the process assuring that, in general, charges are being imposed correctly under that process.�





	Some service descriptions are intuitively obviously necessary.�


However, the ALJ’s position seems to be that EGS had to provide adequate proof of all ESI costs before it could recover any ESI costs.  This stands the summary disposition standard on its head.�  For example, the ALJ discussed one family of billing methods, the “composite” family, and notes that the Commission rejected a similar type of billing method in Docket No. 14965.�  However, the rejection of one allocation family does not  permit (and certainly does not necessitate) the rejection of all allocation methods.


	Further, as noted in Section III above, Entergy’s benchmarking indicates that it ranks 3rd in non-fuel fossil operations costs.  EGS presented the testimony of two fossil witnesses, Mr. Gallaher and Mr. Bakewell, who specifically addressed the reasonableness and necessity of fossil costs, and detailed programs in place to insure an effective operation.program.  This evidence alone, ignored by the ALJ, was more than adequate to raise a question of fact, even under the new “heightened scrutiny” standards, as to some of ESI’s costs, thereby precluding the disallowance of all of the costs., including the fossil costs that were adequately proven.





IV.


The ALJ’s ruling on ESI costs is arbitrary and capricious.


	EGS agrees that, as stated in the Commission’s remand Order, PURA ( 36.058 requires EGS to “(1) demonstrate the reasonableness and necessity of each item or class of items of affiliate expenses, and (2) demonstrate that the prices charged to EGS from affiliates are not higher than those charged to other affiliates and/or nonaffiliated entities for the same item or class of items.”�  EGS filed its direct case in a manner designed to meet those two statutory standards, as consistently interpreted by the Courts and this Commission, including the ruling in the CPL case, Docket No. 14965.  That precedent clearly establishes that the Commission may make its required statutory findings using a “class of items” of (1) total costs for all affiliates in aggregate or (2) total costs for each supplying affiliate.�


	The ALJ, on the other hand, demanded that EGS present its case based upon some level of expenses other than total ESI�--even though precedent uniformly supports the manner in which EGS originally filed its case.  This was error.  The error persists and infects permeates the ALJ’s latest ruling as well.  While EGS reformatted its case to show its ESI costs subdivided into seven functional areas, it continues to maintain that PURA requires no more than proof on a total ESI basis--so long as sufficient detail is provided to allow the parties to analyze the data on an item by item basis.  The 1108 pages of Scope statements (KSL-1d) permits such detailed scrutiny.	


	The other major error the ALJ committed in Order No. 124 was to disregard the testimony of EGS’ witnesses and experts unless their statements were backed up by some “objective” proof.  This position also infects the results in Order No. 143 since, as noted above, the ALJ has consistently ignored the testimony of Company witnesses or expert witnesses hired by the Company.  Such a position is most obvious in the areas of fossil, T&D, and human resources costs where the Company did present “objective” backup in the form of benchmarking studies; yet, the ALJ did not even acknowledge the existence of supporting testimony on these business units, much less its probative value. Disregarding the testimony of an interested witness, in the absence of contradictions by other witnesses or circumstances in evidence, is generally impermissible in a trial on the merits; it is absolutely forbidden in summary disposition proceedings.� 


	Establishing these two brand newunprecedented criteria for judging EGS’ direct case violated EGS’ constitutional due process rights, because EGS had no meaningful notice that it would not be able to prove up its expenses on a total affiliate level and that it would not be able to rely upon the testimony of its witnesses and experts.�  These considerations alone would constitute reversible error in a court.  However, the ALJ has compounded the error by failing to follow proper summary disposition procedure, even when EGS made a good faith effort to plays by the “new rules.”�  Such a result cannot stand.


V.


Conclusion


	It is important to remember that Order No. 143 is not suposed to be a Proposal for Decision for the case on the merits; it is a summary disposition proceeding in which the legal standards for such proceedings should be applied.  On remand, EGS presented three volumes of data, including:


benchmarking studies with favorable results;





audit reports with favorable results;





scope statements describing the necessity and billing method justification for every affiliate service request billed; and





direct testimony describing the reasonableness and necessity of affiliate costs and the processes implemented to ensure compliance with the affiliate standard.





Order No. 143’s seemingly exhaustive cataloguing of the various types of evidence included in these volumes raises a perplexing question:  What is the likelihood that volumes of evidence could fail to prove, at least on a preliminary basis, entitlement to a single penny of ESI affiliate costs, when that evidence is viewed in the light most favorable to the Company?  The answer is obvious:  Such a result is very unlikely, and for this reason alone, the ALJ’s decision in Order No. 143 reaching precisely this result is highly suspect.  In fact, this result could only be reached by the systematic misapplication of the legal standard to EGS’s case on remand--which is exactly what occurred.  An Order that is based on pervasive legal error cannot stand, and for this reason, Order No. 143 must be reversed.
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	�  The Commission discussion contained at least an implicit recognition that the bar had been moved after EGS filed its case by raising the level of scrutiny of affiliate expenses.





	�  Although the ALJ has purported to permit the hearing on EOI expenses to proceed, Order No. 144 threatens to undercut that opportunity.  EGS is appealing Order No. 144, and the evidentiary portion of Order No. 143, in a separate pleading filed herewith.


 


	�  As was contemplated with the merger’s approval by this Commission.


 


	�  As was contemplated with the merger’s approval by this Commission.


 


	�  These examples are explained more fully in Section III, infra.





	�  KSL-3c at 15-22.  EGS’s reformatted filing was supported by the testimony of Karen S. Lott.  KSL-3c is an exhibit containing excerpts of testimony supporting ESI costs. 





	�  KSL-3, Appendix A, OPC 2-6.  Appendix A contains the responses to 37 Requests for Information.


 


	�  Order No. 143 at 24.


 


	�  KSL-3c at 15-19. 





	�  KSL-3, Appendix A, PUC 44-593. 





	�  KSL-3, Appendix A, OPC 2-6, Bates Nos. 211880, 211921, and 211024. 





	�  Order No. 143 at 17-18.





	�  Order No. 143 at 11.





	�  EGS Ex. ___101 at ____3-4, 15, Clary Dir. 





	�  Id.  at ____4-15. 





	�  EGS Ex. _____102 at ___1-8, VanAs Dir.


 


	�  EGS Ex. ____115 at ____3-11, Looper Dir. (adopting Burgess). 





	�  EGS Ex. 151 and KSL-3, Appendix A, OPC 23-28.


 


	�  KSL-3, Appendix A, Cities 50-15.





	�  KSL-3, Appendix A, Cities 11-7, (See Bates No. 29386, showing total benefit costs lower than average for comparable companies).





	�  KSL-3, Appendix A, Cities 87-20.





	�  KSL-3, Appendix A, PUC 16-289.





	�  Order No. 143 at 25.





	�  Staff and Intervenors completely waived cross-examination of two of these witnesses.





	�  Summarized in KSL-3a at 3-6.





	�  See, e.g., Order No. 143 at 17-19.





	�  Order No. 143 at 19.





	�  See Section III, infra.





	�  In the interest of brevity, EGS included only 37 RFI responses from approximately 8,000 filed in this case. 





	�  On November 6, 1997, EGS filed a letter with the ALJ, suggesting three different formats it might use in reformatting its affiliate case, and requesting guidance.  However, after Cities filed a pleading claiming that any guidance would constitute “preapproal,” the ALJ would only tell EGS that it was supposed to “know” what proof was required.  Order No. 140 at 2.  This ruling regrettably confused the required due process notice of the applicable legal standard a litigant is required to satisfy with a notion of preapproval of a filing.





	�  Nixon v. Mr. Property Management Co., 690 S.W.2d 546, 548 (Tex. 1985); White v. Southwestern Bell Tel. Co. Inc., 651 S.W.2d 260, 262 (Tex. 1983); Golden Spread Council Inc. No. 562 of Boy Scouts of America v. Akins, 926 S.W.2d 287 (Tex. 1996).





	�  Order No. 124 at 20.





	�  Colvin v. Red Steel Co., 682 S.W.2d 243 (Tex. 1984);  Park Place Hosp. v. Estate of Milo, 909 S.W.2d 508 (Tex. 1995).





	�  Order No. 143 at 24 (emphasis added). 





	�  The 1993 ranking was a single number for TDCS (transmission/distribution/customer service).





	�  Order No. 143 at 16 (italics in original, used to emphasize the ALJ’s opinion about this item of evidence).  This result is inexplicable since they both specifically testified about the “class” of items.





	�  Order No. 143 at 17 (italics in original).





	�  Order No. 143 at 19 (italics and emphasis in original).





	�   Vance v. My Apartment Steak House of San Antonio, Inc., 677 S.W.2d 480 (Tex. 1983); Butcher v. Scott, 906 S.W.2d 14 (Tex. 1995). additional cite.





	�  Order No. 143 at 15 (italics in original).





	�  Order No. 143 at 16 (italics in original).





	�  Order No. 143 at 17 (italics in original).





	�  See KSL-1a at 40; KSL-1c at 13; or KSL-1d at 247, 248 and 249.





	�  Order No. 143 at 16 (italics in original).


 


	�  Order No. 143 at 18 (italics in original).


 


	�  EGS Ex. 102 at 4-6, VanAs Dir.





	�   The Company has always maintained that additional testimony was required if it was to be held to the new “heightened” standard at functional classes of service.  Only with respect to allocation methods has the Company indicated no new evidence was required.  See Brief of EGS In Opposition to Order 124 at 27-29.





	� EGS Ex. 102 at 6, VanAs Dir..   





	�  KSL-1d at 954; see EGS Ex. 91 at 67, LEB-10,  & LEB-11, Buck Dir.





	�  EGS Ex. 102 at 2, VanAs Dir.


. 


	� See KSL-1a at 49 or KSL-1d at 954.


 


	�  Order No. 143 at 17-18 (italics in original).  The rejection, again, is driven by the fact that EGS testified once that these processes and procedures are in place for all costs rather than testifying to the same thing repeatedly for each class of costs.





	�  Order No. 143 at 21.


 


	�   Jones v. Tarrant Utility Co., 638 S.W.2d 862 (Tex. 1982).; additional cite.





	�  Order No. 143 at 20 (italics in original).





	�  Order No. 143 at 22-23 (italics in original).





	�  Order No. 143 at 26. 





	�  The ALJ’s position also violates the affiliate standard set forth in PURA.  By its own terms, ( 2.208(b) (now ( 36.058) allows the inclusion in rates of affiliate expenses to the extent that the affiliate standard is satisfied.


 


	�  Order No. 143 at 14.  The ALJ In listing the parties’ arguments on pages 11-13 of the Order, the ALJ repeats an untrue statement made by OPC that the “majority” of ESI allocation factors use different criteria for allocating costs to regulated and unregulated companies.  This claim is only even arguable for the composite factors, which represent 4 out of 55 allocation methods--hardly a “majority.”  Order No. 143 lists a string of similar unsubstantiated charges at pages 11-13 of the Order, but does not recite any of the counter-arguments submitted by EGS in its Response to Parties’ Renewed Motions for Summary Decision.responding to the parties’ unfounded claims.  While she does not explicitly endorse the parties’ claims, their recitation without attribution (on page 11) and without EGS’ response unfairly invites negative inferences about EGS’ case.


 


	�  Order Denying Motion to Consolidate and Addressing Affiliate Expense Issues Certified in Order No. 124, at 2.


 


	�  See generally Brief of Entergy Gulf States, Inc. in Opposition to Order No. 124, incorporated herein by reference, at 1-17.  PURA’s express statutory language allows the Commission to determine which item or class of items its findings address:  “The regulatory authority may allow a payment...for each item or class of items as determined by the commission.” PURA ( 36.058(b) (emphasis added).  This preserves the Commission’s right to continue to make findings on a total affiliate cost basis, as it has always done in the past, or on any item or class of items it deems appropriate.  In any event, the ALJ’s insistence that the Company must present its evidence on a class basis and her view that the evidence may be evaluated only on that basis is inconsistent with the plain language of PURA.


 


	�  Order No. 124 at 31___.


 


	�  See Brief of Entergy Gulf States, Inc. in Opposition to Order No. 124 at 17-19.





	�  See id. at 21-25.





	�  At the prehearing conference addressing the remand, the ALJ commented on the Company’s good faith effort to reformat its evidence, observing about Ms. Lott’s testimony and exhibits:  “I think she did an excellent job and I think it’s pretty clear.  And I will say that her testimony reflects a real sincere effort to try to accommodate this process.”  Tr. at 17-18 (12/15/97 Prehearing Conf.).  The ALJ did not see fit to mention this in her written Order. 
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