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PETITIONERS’ MOTION TO COMPEL CITY OF CELINA TO
RESPOND TO RATEPAYERS’ FIRST REQUEST FOR INFORMATION

TO THE HONORABLE JUDGES SIANO AND QUINN:

COME NOW, the Outside City Ratepayers of the City of Celina (“Petitioners” or
“Ratepayers”) and file this Motion to Compel in response to the City of Celina’s Objections to

Ratepayers’ First Set of Requests for Information and, in support thereof, respectfully show as

follows:

L. BACKGROUND

On March 6, 2020, Petitioners filed and served their first set of requests for information
(“RFIs”) on the City of Celina (the “City”). On March 16, 2020, the City filed general objections
to all the RFIs and specific objections to Petitioners’ RFIs 1-1, 1-2, 1-3, 1-6, 1-7, 1-8, 1-9, 1-10,
1-11, 1-12, 1-13, 1-14, 1-15, 1-16, 1-17, 1-18, 1-19, 1-20, 1-21, and 1-22. Pursuant to 16 Tex.
Admin. Code § 22.144(e), the party seeking discovery must file a motion to compel no later than
five working days after an objection is received. Five working days after Monday, March 16, 2020

is Monday, March 23, 2020; therefore, Petitioners filed this motion timely.
I1. FAILURE TO NEGOTIATE

In its Objections to the Ratepayers’ RFIs, the City states that, “[c]Jounsel for the City and

Ratepayers have negotiated diligently and in good faith, but were unable to reach agreement
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regarding the requests. The Commission’s Procedural Rules require parties to negotiate
diligently and in good faith prior to filing an objection.> However, counsel for the City did NOT
confer, much less negotiate, with counsel for Ratepayers prior to filing its objections, regardless
of the City’s statement otherwise. Counsel for Petitioners attempted to contact City’s counsel by
email on March 9 and March 16 to discuss Petitioners RFIs and City’s objections and has yet to
receive any response from City. Due to the City’s failure to comply with Commission rules that
are prerequisite to filing any objection, the Administrative Law Judge (“ALJ”) should dismiss the

City’s objections in their entirety, declare the objections waived, and order the City to respond to

each and every discovery request in fuil.
III. ARGUMENT

The City objected in general to all of Petitioners” RFls and asserted specific objections to
twenty of Petitioner’s twenty-four RFIs, including 1-1, 1-2, 1-3, 1-6, 1-7, 1-8, 1-9, 1-10, 1-11, 1-
12, 1-13, 1-14, 1-15, 1-16, 1-17, 1-18, 1-19, 1-20, 1-21. and 1-22. A party’s duty to respond to

discovery requests has long been settled. Commission Rule 22.141(a) allows the following:

. . . discovery regarding any matter, not privileged or exempted under the Texas
Rules of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule,
that is relevant to the subject matter in the proceeding.’

In addition, Texas Rule of Civil Procedure 192.3(a) governs, generally, the scope of discovery.,
which states:

In general, a party may obtain discovery regarding any matter that is not privileged
and is relevant to the subject matter of the pending action, whether it relates to the
claim or defense of the party seeking discovery or the claim or defense of any other
party. It is not a ground for objection that the information sought will be
inadmissible at trial if the information sought appears reasonably calculated to
lead to the discovery of admissible evidence.*

! City of Celina’s Objections to Outside City Ratepayers’ First Set of Requests for Information at 1 (Mar. 16,
2020) (City of Celina’s Objections).

2 16 Tex. Admin. Code § 22.144(d) (TAC).
31d §22.141(a).
4 Tex. R. Civ. Proc. 192.3(2) (emphasis added).
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Further, the Preliminary Order issued on January 17, 2020 established the issues to be considered
in this proceeding. Petitioners’ RFls directly related to the discovery of information that addressed

the Commission’s Preliminary Order, which encouraged a broad inquiry itself.’
A. City’s General Objections
The City argued the following general objections, which are unrelated to any specific RFI:

1. The Ratepayers’ RFIs “prematurely seek information constituting the City’s
direct case before the City had reasonable opportunity to prepare its direct case
in this matter.”® The City wrongly insists that the filing of RFIs circumvents
the procedural schedule.

2. Responsive documents may include confidential communications “made for the
purpose of facilitating the rendition of legal services to the CITY and are or
were made: (a) between the CITY and its representatives and the CITY's
lawyers; (b) between the CITY's lawyers and the lawyers' representatives; and
(c) between lawyers when representing the CITY.”’

General objections that are not tied to a specific RFI are no objection at all. The Rules of Civil
Procedure require a party to “state specifically the legal or factual basis for the objection and the
extent to which the party is refusing to comply with the request.”® In addition, *[t]he responding
party’s answers, objections, and other responses must be preceded by the request to which they

9

apply.”” Consequently, the City’s general objections to discovery requests are improper and

should be overruled.
B. City’s Specific Objections

The City responded with the same cookie-cutter objections to Petitioners RFI 1-1 through

1-7. Notably, RFIs 1-1 through 1-5 are simply verbatim restatements of the relevant Requests for

3 Preliminary Order at 5 (Jan. 17, 2020).
¢ City of Celina’s Objections at 2.

"

& Tex. R. Civ. Proc. 193.2(a).

°Id.
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Disclosure that parties are required to respond under Tex. R. Civ. Proc. 194.1. *‘Failure to respond

fully to a request for disclosure would be an abuse of the discovery process.”!°

The City also responded with the repetitive cookie-cutter objections to Petitioners RFI 1-8
through 1-18. Objections that are not tied to a specific RFI are no objection at all. The Rules of
Civil Procedure require a party to “state specifically the legal or factual basis for the objection and
the extent to which the party is refusing to comply with the request.”!' In addition, “[t]he
responding party’s answers, objections, and other responses must be preceded by the request to
which they apply.”'? Consequently, the City’s cookie-cutter objections to Petitioners RFI 1-8
through RFI 1-18 without any specificity to the each discovery request are improper and should

be overruled.

The City also responded with repetitive cookie-cutter objections to Petitioners RFI 1-19
through 1-22 and added an additional repetitive cookie-cutter objection to Petitioners RFI 1-20

through 1-22 in an effort to hide the details of its rate model from the parties.

While Petitioners wish to avoid repetitive arguments in an effort to conserve the ALJs
limited resources, Petitioners are required to address each RFI’s objections, just as the City should
have made specific objections to each of Petitioners” RFIs. As such, Petitioners’ responses to are

set forth below in detail for each of Petitioners’ RFIs and are repetitive in nature.
1. City’s Objection to Petitioners’ RFI 1-1

Petitioners RFI 1-1 stated, “Please provide the legal theories and, in general, the factual
bases of your claims or defenses.” This is a restatement of the Request for Disclosure found in

Tex. R. Civ. Proc. 194.2(c).

The City responded to the RFI, stating: “The City objects to this question on the grounds

that some of the information responsive to this request may contain privileged information.”'* The

10 Tex. R. Civ. Proc. 194, Comment 1 (1999).
1 Tex. R. Civ. Proc. 193.2(a).

12 Tex. R. Civ. Proc. 193.2(a).

13 City of Celina’s Objections at 2.
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City offered no specific knowledge of confidential information in its objection and did not include

any documents in the privilege log.'*

Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”'> According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (¢) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”'® To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.!’

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”'® To date, the City has not identified any such
information it wishes to withhold based upon any privilege.!” Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

4 Id.; see also City of Celina’s Privilege Log for Responses to Outside City Ratepayers’ First Set of Requests
for Information at 2 (Mar. 20, 2020) (City of Celina’s Privilege Log).

IS See 16 TAC § 22.141.

16 Tex. R. Civ. Evid. 501.

17 Tex. R. Civ. Proc. 193.3.

18 City of Celina’s Objections at 3 (emphasis added).
19 See City of Celina’s Privilege Log at 2.
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The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.
2. City’s Objection to Petitioners’ RFI 1-2

Petitioners RFI 1-2 stated, “Please provide the name, address, and telephone number of
persons having knowledge of relevant facts, and a brief statement of each identified person’s
connection with the Application.” This is a restatement of the Request for Disclosure found in

Tex. R. Civ. Proc. 194.2(¢).

The City responded to the RFI, stating: “The City objects to this question on the grounds
that some of the information responsive to this request may contain privileged information.” The
City offered no specific knowledge of confidential information in its objection and did not include

any documents in the privilege log.?!

Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the

992

subject matter in the proceeding.”** According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”** To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and

(3) the privilege or privileges asserted.?*

20 City of Celina’s Objections at 3.

21 Id.; City of Celina’s Privilege Log at 2.
22 See 16 TAC § 22.141.

2 Tex. R. Civ. Evid. 501.

24 Tex. R. Civ. Proc. 193.3.
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Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”* To date, the City has not identified any such
information it wishes to withhold based upon any privilege.?® Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.
3. City’s Objection to Petitioners’ RFI 1-3
Petitioners RF1 1-3 asked the following:

Please provide the following information for any testifying expert:
(1)  the expert’s name, address, and telephone number;
2) the subject matter on which the expert will testify;

(3)  the general substance of the expert’s mental impressions and opinions and
a brief summary of the basis for them, or if the expert is not retained by, employed
by, or otherwise subject to the control of the responding party, documents reflecting
such information;

(4)  if the expert is retained by, employed by, or otherwise subject to the control
of the responding party:

(A)  all documents, tangible things, reports, models, or data compilations
that have been provided to, reviewed by, or prepared by or for the expert in
anticipation of the expert’s testimony; and

B) the expert’s current résumé and bibliography.

This is a restatement of the Request for Disclosure found in Tex. R. Civ. Proc. 194.2(f).

25 City of Celina’s Objections at 3 (emphasis added).
26 See City of Celina’s Privilege Log at 2.
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The City responded that “the City objects to this question on the grounds that some of the
information responsive to this request may contain privileged information.”?” The City offered it
has no specific knowledge of confidential information in its objection and did not include any

documents in the privilege log.?®

Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”?® According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (¢) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or

producing any object or writing.”*°

To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.’'

Merely because some information requested may be privileged does not wholly negate
the request. Here, the City objected to the question because “some of the information responsive
to this request may contain privileged information.”*? To date, the City has not identified any
such information it wishes to withhold based upon any privilege.*> Without having the

information required to identify a document and specifically assert “the privilege or privileges

27 City of Celina’s Objections at 4.

2 Id.; City of Celina’s Privilege Log at 2.

2% See 16 TAC § 22.141.

30 Tex. R. Civ. Evid. 501.

31 Tex. R. Civ. Proc. 193.3.

32 City of Celina’s Objections at 4 (emphasis added).
33 See City of Celina’s Privilege Log at 2.
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asserted,” the Petitioners are unfairly prejudiced in their ability to adequately respond to City’s

assertions of privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.
4. City’s Objection to Petitioners’ RFI 1-6

Petitioners RFI 1-6 stated: “Please produce all documents relevant to this matter that were

provided, reviewed, or created by or relied upon by any consulting witness.”

The City responded to the RF], stating “The City objects to this question on the grounds
that some of the information responsive to this request may contain privileged information.”** The
City offered it has no specific knowledge of confidential information in its objection and did not

include any documents in the privilege log.*’

Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”*® According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”*” To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a
separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and

(3) the privilege or privileges asserted.’®

34 City of Celina’s Objections at 4 (emphasis added).
35 Id.; City of Celina’s Privilege Log at 2.

36 See 16 TAC § 22.141.

37 Tex. R. Civ. Evid. 501.

38 Tex. R. Civ. Proc. 193.3.
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Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”* To date, the City has not identified any such
information it wishes to withhold based upon any privilege.*® Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALIJ should overrule the City’s general and specific objections and order the City to

produce the requested information.
5. City’s Objection to Petitioners’ RFI 1-7

Petitioners RFI 1-7 asked, “Please produce any résumés or curriculum vitae, if any, for any

persons you intend to call as fact witnesses.”

The City responded with two objections to the RFI, stating the City objected to this

question because:

1. “[T]he information, is neither relevant nor reasonably calculated to lead to the
discovery of admissible information... [and flact witnesses by definition are
witnesses as to facts, they are not presented as experts, and therefore need no
resume or curriculum vitae as a fact witness. Ratepayers have failed to show
how a fact witnesses' resume is in any way related to their testimony regarding
facts. Resumes are used to establish the probative value of the testimony of
expert witnesses, not fact witnesses;*' and

2. “The City further object to this question to the extent that it seeks information
that is outside the City's possession, custody, or control.... [fthe City presents
a fact witness, the City may have no knowledge of that fact witnesses' resume
or curriculum vitae.”*?

3 City of Celina’s Objections at 4 (emphasis added).
40 See City of Celina’s Privilege Log at 2.

41 City of Celina’s Objections at 5.

2 1d.
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Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.”’ The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

According to 16 TAC § 22.141(a), “a person is not required to produce a document or
tangible thing [during discovery] unless it is within that person’s constructive or actual possession,
custody, or control.™* Possession, custody, or control of a document or tangible thing occurs
when “the person has a superior right to compel the production from a third party and can obtain

possession of the document or tangible thing with reasonable effort.”*

Here, the City argued it “may have no knowledge of [a] fact witnesses’ resume or
curriculum vitae.”*® However, it has access to and has not objected to disclosing its fact witnesses’
“title, employer, address, [and] telephone number,” in accordance with Petitioners RFI 1-5.
Accordingly, the resume and curriculum vitae are within the City’s constructive or actual

possession, custody, or control.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.
6. City’s Objection to Petitioners’ RFI 1-8

Petitioners RFI 1-8 asked “Please describe in detail all information available to the City
Council regarding the rates that are the subject of the Petition.” The City responded with five
objections to the RFI, stating the City objected to the question on the grounds as follows:

43 In re Nat'l Lloyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
“ 16 TAC § 22.141(a).

45 Id

46 City of Celina’s Objections at 5 (emphasis added).
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1. [I]tis vague and ambiguous in its use of the phrase ‘all information available...
regarding the rates’ which is readily susceptible of more than one interpretation,
calling for speculation as to the meaning intended.”*’

o

“[IJt is overly broad and unduly burdensome.... This request for all information
‘available’ to City Council bears no reasonable relationship to what the City
Council actually relied on to make its decision. In addition, providing such
sweeping information is unduly burdensome.”*®

3. “[Tlhe information requested is neither relevant nor reasonably calculated to
lead to the discovery of admissible information.” The City argues what was
“available” to the City Council is not relevant to setting rates in this proceeding
and “[a]t most, the rate study relied on by the City Council might be relevant.”*’

4. “[S]ome of the information responsive to this request may contain privileged
information.”® The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege
log.>!

5. “[T}he request is not reasonably tailored to seek relevant information or
information reasonably calculated to lead to the discovery of admissible
information ... requests statutorily protected information under the Texas Open
Meetings Act and the Texas Public Information Act, ... confidential customer-
specific information relating to rights of personal privacy[, and] .... [t]he
sweeping nature of this request lacks sufficient specificity and therefore
constitutes a prohibited ‘fishing expedition.’”>?

The request was narrowly tailored and tracked the queries posed in the Preliminary Order;
therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject

of the action, even if it would be inadmissible at trial, as long as the information sought is

47 City of Celina’s Objections at 5.

8 1d. at 5-6.

¥ Id. at 6.

0 Id.

3! Id.; City of Celina’s Privilege Log at 2.
52 City of Celina’s Objections at 6-7.
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‘reasonably calculated to lead to the discovery of admissible evidence.””>* A request is not

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.””>*

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFIs, that the request
was so “vague and ambiguous™ that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.”> However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer.>®
Further, the Commission listed issues in the Preliminary Order®’ that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service, including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues
including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.”® The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

33 In re CSX Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting Tex. R. Civ.
Proc. 192.3(a)).

>4 Id. at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding) (per
curiam)).

3% See City of Celina’s Objections.
5% See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

57 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference, the
portions referred to by Petitioners in this instance are Items numbered 1, 2, 4, and 6-8 in the Preliminary
Order.

38 In re Nat'l Llgyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
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Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.” According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to . . . (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”®® To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.®!

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”®* To date, the City has not identified any such

information it wishes to withhold based upon any privilege.®

Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.

59 See 16 TAC § 22.141.

60 Tex. R. Civ. Evid. 501.

¢! Tex. R. Civ. Proc. 193.3.

2 City of Celina’s Objections at 6 (emphasis added).
63 See City of Celina’s Privilege Log at 2.
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7. City’s Objection to Petitioners’ RFI 1-9

Petitioners RFI 1-9 states: “Please identify and produce all documents available to the City

Council regarding the rates that are the subject of the Petition.”

The City responded with five objections to the RFI, stating the City objects to the question
on the grounds that:

1. “[I]t is vague and ambiguous in its use of the phrase “all information available
. regarding the rates’ which is readily susceptible of more than one
interpretation, calling for speculation as to the meaning intended.”*

2. “[]t is overly broad and unduly burdensome .... This request for all
information ‘available’ to City Council bears no reasonable relationship to what
the City Council actually relied on to make its decision. In addition, providing
such sweeping information is unduly burdensome.”%

3. “[Tlhe information requested is neither relevant nor reasonably calculated to
lead to the discovery of admissible information.”®® The City argues what was
“available” to the City Council is not relevant to setting rates in this proceeding
and “[a]t most, the rate study relied on by the City Council might be relevant.”%’

4. “[S]ome of the information responsive to this request may contain privileged
information.”®® The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege
log.%

5. “[T]he request is not reasonably tailored to seek relevant information or
information reasonably calculated to lead to the discovery of admissible
information ... requests statutorily protected information under the Texas Open
Meetings Act and the Texas Public Information Act, ... confidential customer-
specific information relating to rights of personal privacy[, and] .... [tlhe

6 City of Celina’s Objections at 7.

& Id.

8 Id.

7 Id

8 Id at 7-8.

 Id; City of Celina’s Privilege Log at 2.
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sweeping nature of this request lacks sufficient specificity and therefore
constitutes a prohibited ‘fishing expedition.””

The request was narrowly tailored and tracked the queries posed in the Preliminary Order;
therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject
of the action, even if it would be inadmissible at trial, as long as the information sought is
‘reasonably calculated to lead to the discovery of admissible evidence.””! A request is not

39972

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFIs, that the request
was so “vague and ambiguous” that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.”> However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer.”*
Further, the Commission listed issues in the Preliminary Order’” that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service, including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues
including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

70 City of Celina’s Objections at 8.

"V In re CSX Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting Tex. R. Civ.
Proc. 192.3(a)).

72 Id. at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding) (per
curiam)).

3 See City of Celina’s Objections.
™ See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

75 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference, the
portions referred to by Petitioners in this instance are [tems numbered 1, 2, 4, and 6-8 in the Preliminary
Order.
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Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.”® The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.””” According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”’® To withhold privilege material or information from discovery.
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.”

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”® To date, the City has not identified any such
information it wishes to withhold based upon any privilege.®' Without having the information

required to identify a document and specifically assert “the privilege or privileges asserted,” the

76 [n re Nat'l Lloyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
77 See 16 TAC § 22.141.

8 Tex. R. Civ. Evid. 501.

7® Tex. R. Civ. Proc. 193.3.

80 City of Celina’s Objections at 7-8 (emphasis added).

81 See City of Celina’s Privilege Log at 2.
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Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.
8. City’s Objection to Petitioners’ RFI 1-10

Petitioners RFI 1-10 states: “Please produce all recordings of and documents related to the

recordings for any portion of any of City’s meetings of its City Council related to the Petition.”

The City responded with four objections to the RF], stating the City objects to the question

on the grounds that:

1. “[I]t is vague and ambiguous in its use of the phrase ‘all information available
. regarding the rates’ which is readily susceptible of more than one
interpretation, calling for speculation as to the meaning intended.”%?

2. “[I]tis overly broad and unduly burdensome .... This request for all information
‘available’ to City Council bears no reasonable relationship to what the City
Council actually relied on to make its decision. In addition, providing such
sweeping information is unduly burdensome.”®

3. “[S]ome of the information responsive to this request may contain privileged
information.”® The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege
log.®

4. “[T)he request is not reasonably tailored to seek relevant information or
information reasonably calculated to lead to the discovery of admissible
information[, ] ... requests statutorily protected information under the Texas
Open Meetings Act and the Texas Public Information Act, and confidential
customer-specific information relating to rights of personal privacy.”®¢

82 City of Celina’s Objections at 9.

81d

8 1d

8 Id; City of Celina’s Privilege Log at 2.
8 City of Celina’s Objections at 9-10.
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The request was narrowly tailored and tracked the queries posed in the Preliminary Order;
therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject
of the action, even if it would be inadmissible at trial, as long as the information sought is
‘reasonably calculated to lead to the discovery of admissible evidence.””®” A request is not

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.’”%®

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFIs, that the request
was so “‘vague and ambiguous” that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.** However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer.”
Further, the Commission listed issues in the Preliminary Order®' that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service, including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues
including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly

construed.”? The City may not refuse to produce relevant information simply because the City

87 In re CSX Corp., 124 S.W .3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting Tex. R. Civ.
Proc. 192.3(a)).

88 Jd. at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding) (per
curiam)).

8 See City of Celina’s Objections.
9 See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

°1 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference, the
portions referred to by Petitioners in this instance are ltems numbered 1, 2, 4, and 6-8 in the Preliminary
Order.

% In re Nat'l Lloyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
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itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”®® According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”** To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.”®

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”® To date, the City has not identified any such
information it wishes to withhold based upon any privilege.”” Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.

93 See 16 TAC § 22.141.

4 Tex. R. Civ. Evid. 501.

% Tex. R. Civ. Proc. 193.3.

% City of Celina’s Objections at 9 (emphasis added).
%7 See City of Celina’s Privilege Log at 2.
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9. City’s Objection to Petitioners’ RFI 1-11

Petitioners RFI 1-11 states: “Please identify and produce all documents discussed at any

City Council meetings related to the Petition.”

The City responded with four objections to the RFI, stating the City objects to the question

on the grounds that:

1. “[I]t is vague and ambiguous in its use of the phrase ‘all information available
. regarding the rates’ which is readily susceptible of more than one
interpretation, calling for speculation as to the meaning intended.”®

2. “[I]tis overly broad and unduly burdensome .... This request for all information
‘available’ to City Council bears no reasonable relationship to what the City
Council actually relied on to make its decision. In addition, providing such
sweeping information is unduly burdensome.”®

3. “[S]ome of the information responsive to this request may contain privileged
information.”'® The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege
10g.101

4. “[T]he request is not reasonably tailored to seek relevant information or
information reasonably calculated to lead to the discovery of admissible
information[, ] ... requests statutorily protected information under the Texas
Open Meetings Act and the Texas Public Information Act, and confidential
customer-specific information relating to rights of personal privacy.”'%

The request was narrowly tailored and tracked the queries posed in the Preliminary Order;
therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject

of the action, even if it would be inadmissible at trial, as long as the information sought is

%8 City of Celina’s Objections at 10.

99 ld

100 7d. at 10-11.

101 14 ; City of Celina’s Privilege Log at 2.
192 City of Celina’s Objections at 11.
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‘reasonably calculated to lead to the discovery of admissible evidence.””!”* A request is not

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.””!'%*

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFIs, that the request
was so “vague and ambiguous” that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.!”> However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer. '%
Further, the Commission listed issues in the Preliminary Order'?” that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service, including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues
including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.'® The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

193 In re CSX Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting TEX. R. Civ.
Proc. 192.3(a)).

104 1d. at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding)
(per curiam)).

195 See City of Celina’s Objections.
106 See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

197 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference,
the portions referred to by Petitioners in this instance are Items numbered 1, 2, 4, and 68 in the
Preliminary Order.

198 In re Nat'l Lioyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
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Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”'®® According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (¢) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”!' To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.'!!

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”!'? To date, the City has not identified any such
information it wishes to withhold based upon any privilege.''> Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.

109 See 16 TAC § 22.141.

110 Tex. R. Civ. Evid. 501.

11 Tex. R. Civ. Proc. 193.3.

112 City of Celina’s Objections at 10-11 (emphasis added).
113 See City of Celina’s Privilege Log at 2.
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10. City’s Objection to Petitioners’ RFI 1-12

Petitioners RFI 1-12 states: “Please identify and produce all documents discussed at any

meetings between or among City staff or any consultants related to the Petition.”

The City responded with four objections to the RFI, stating the City objects to the question

on the grounds that:

1. “[1]t is vague and ambiguous in its use of the phrase ‘all information available
. regarding the rates’ which is readily susceptible of more than one
interpretation, calling for speculation as to the meaning intended.”!'#

2. “[I]t is overly broad and unduly burdensome .... This request for all
information ‘available’ to City Council bears no reasonable relationship to what
the City Council actually relied on to make its decision. In addition, providing
such sweeping information is unduly burdensome.”!!?

3. “[S]ome of the information responsive to this request may contain privileged
information.”!'® The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege
log."”

4, “[T]he request is not reasonably tailored to seek relevant information or
information reasonably calculated to lead to the discovery of admissible
information[, ] . . . requests statutorily protected information under the Texas
Open Meetings Act and the Texas Public Information Act, and confidential
customer-specific information relating to rights of personal privacy.”''®

The request was narrowly tailored and tracked the queries posed in the Preliminary Order;

therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject

of the action, even if it would be inadmissible at trial, as long as the information sought is

114 City of Celina’s Objections at 11.

5 1d at 12.

116 [d

7 1d.; City of Celina’s Privilege Log at 2.
118 City of Celina’s Objections at 12-13.
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99119

‘reasonably calculated to lead to the discovery of admissible evidence. A request is not

399120

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFIs, that the request
was so “vague and ambiguous” that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.!?! However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer.'?
Further, the Commission listed issues in the Preliminary Order!® that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service, including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues
including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.'?* The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

1% In re CSX Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting Tex. R. Civ.
Proc. 192.3(a)).

120 Id. at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding)
(per curiam)).

12 See City of Celina’s Objections.
122 See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

123 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference,
the portions referred to by Petitioners in this instance are Items numbered 1, 2, 4, and 6-8 in the
Preliminary Order.

12% In re Nat'l Lloyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
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Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”'*® According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”'?® To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
2) the request to which the information or material relates, and
q
(3) the privilege or privileges asserted.'?’

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”'?® To date, the City has not identified any such
information it wishes to withhold based upon any privilege.'*® Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.

125 See 16 TAC § 22.141.

126 Tex. R. Civ. Evid. 501.

127 Tex. R. Civ. Proc. 193.3.

128 City of Celina’s Objections at 12 (emphasis added).
129 See City of Celina’s Privilege Log at 2.
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11. City’s Objection to Petitioners’ RFI 1-13

Petitioners RFI 1-13 states: “Please produce all recordings of and documents related to the
recordings for any portion of any City Council meetings related to the water rates effective March

19, 2019.”

The City responded with four objections to the RF1, stating the City objects to the question
on the grounds that:

1. “[I}t is vague and ambiguous in its use of the phrase *‘all information available
. regarding the rates’ which is readily susceptible of more than one
interpretation, calling for speculation as to the meaning intended.”'*°

o

“[1]t is overly broad and unduly burdensome . . . . This request for all
information ‘available’ to City Council bears no reasonable relationship to what
the City Council actually relied on to make its decision. In addition, providing
such sweeping information is unduly burdensome.”'3!

3. “[Slome of the information responsive to this request may contain privileged
information.”'*? The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege
log.'®

4. “[T]he request is not reasonably tailored to seek relevant information or
information reasonably calculated to lead to the discovery of admissible
information[, ] . . . requests statutorily protected information under the Texas
Open Meetings Act and the Texas Public Information Act, and confidential
customer-specific information relating to rights of personal privacy.”'**

The request was narrowly tailored and tracked the queries posed in the Preliminary Order;
therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject

of the action, even if it would be inadmissible at trial, as long as the information sought is

130 City of Celina’s Objections at 13.

Bl rd.

132 1d.

133 Id.; City of Celina’s Privilege Log at 2.
134 City of Celina’s Objections at 13-14.
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‘reasonably calculated to lead to the discovery of admissible evidence.””'*> A request is not

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.’”!*

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFls, that the request
was so “vague and ambiguous” that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.'*” However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer. '*8
Further, the Commission listed issues in the Preliminary Order'*® that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service, including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues
including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.'*® The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

135 In re CSX Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting Tex. R. Civ.
Proc. 192.3(a)).

136 Jd, at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding)
(per curiam)).

137 See City of Celina’s Objections.
138 See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

139 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference,
the portions referred to by Petitioners in this instance are Items numbered 1, 2, 4, and 6-8 in the
Preliminary Order.

140 In re Nat'l Lloyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).

PETITIONERS’” MOTION TO COMPEL CITY OF CELINA TO
RESPOND TO RATEPAYERS’ FIRST REQUEST FOR INFORMATION Page 28 of 50



Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”'*! According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”'*> To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.!*

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”'** To date, the City has not identified any such
information it wishes to withhold based upon any privilege.!*> Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.

141 See 16 TAC § 22.141.

142 Tex. R. Civ. Evid. 501.

143 Tex. R. Civ. Proc. 193.3.

144 City of Celina’s Objections at 13 (emphasis added).
145 See City of Celina’s Privilege Log at 2.
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12. City’s Objection to Petitioners’ RFI 1-14

Petitioners RFI 1-14 states: “Please identify and produce all documents discussed at any

City Council meetings related to the water rates effective March 19, 2019.”

The City responded with four objections to the RFI, stating the City objects to the question

on the grounds that:

1. “[I]t is vague and ambiguous in its use of the phrase ‘all information available
. regarding the rates’ which is readily susceptible of more than one
interpretation, calling for speculation as to the meaning intended.”!4°

2. “{I}tis overly broad and unduly burdensome.... This request for all information
‘available’ to City Council bears no reasonable relationship to what the City
Council actually relied on to make its decision. In addition, providing such
sweeping information is unduly burdensome.”**’

3. “[Slome of the information responsive to this request may contain privileged
information.”'*® The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege
10g.’49

4. “[T]he request is not reasonably tailored to seek relevant information or
information reasonably calculated to lead to the discovery of admissible
information ... requests statutorily protected information under the Texas Open
Meetings Act and the Texas Public Information Act, and confidential customer-
specific information relating to rights of personal privacy.”!*

The request was narrowly tailored and tracked the queries posed in the Preliminary Order;

therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject

of the action, even if it would be inadmissible at trial, as long as the information sought is

146 City of Celina’s Objections at 14.

147 Id

148 1d. at 15.

199 Id.; City of Celina’s Privilege Log at 2.
130 City of Celina’s Objections at 15.
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‘reasonably calculated to lead to the discovery of admissible evidence.””!! A request is not

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.””!>?

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFIs, that the request
was so “vague and ambiguous” that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.!”® However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer.'**

Further, the Commission listed issues in the Preliminary Order'’

that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service, including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues

including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.'®® The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

151 I re CSX Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting Tex. R. Civ.
Proc. 192.3(a)).

152 Id at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding)
(per curiam)).

153 See City of Celina’s Objections,
154 See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

155 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference,
the portions referred to by Petitioners in this instance are Items numbered 1, 2, 4, and 68 in the
Preliminary Order.

156 In re Nat'l Lloyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
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Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”'>” According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (¢) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”'*® To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.!>®

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”'®® To date, the City has not identified any such

information it wishes to withhold based upon any privilege.'®!

Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.

157 See 16 TAC § 22.141.

158 Tex. R. Civ. Evid. 501.

159 Tex. R. Civ. Proc. 193.3.

160 City of Celina’s Objections at 15 (emphasis added).
161 See City of Celina’s Privilege Log at 2.
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Petitioners RFI 1-15 states: “Please identify and produce all documents discussed at any

meetings between or among City staff or any consultants related to the water rates effective March

19, 2019.”

The City responded with four objections to the RFI, stating the City objects to the question

13. City’s Objection to Petitioners’ RFI 1-15

on the grounds that:

S

The request was narrowly tailored and tracked the queries posed in the Preliminary Order;
therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject

of the action, even if it would be inadmissible at trial, as long as the information sought is

“[1]t is vague and ambiguous in its use of the phrase “all information available...
regarding the rates” which is readily susceptible of more than one interpretation,
calling for speculation as to the meaning intended.” %

“[I]t is overly broad and unduly burdensome.... This request for all information
‘available’ to City Council bears no reasonable relationship to what the City
Council actually relied on to make its decision. In addition, providing such
sweeping information is unduly burdensome.”!5?

“[S]ome of the information responsive to this request may contain privileged
information.”'** The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege
log. 165

“[Tlhe request is not reasonably tailored to seek relevant information or
information reasonably calculated to lead to the discovery of admissible
information... requests statutorily protected information under the Texas Open
Meetings Act and the Texas Public Information Act, and confidential customer-
specific information relating to rights of personal privacy.”!*®

162 City of Celina’s Objections at 16.

193 1d.

164 [d

165 Id.; City of Celina’s Privilege Log at 2.
166 City of Celina’s Objections at 16-17.
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‘reasonably calculated to lead to the discovery of admissible evidence.””!®” A request is not

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.””!®8

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFIs, that the request
was so “vague and ambiguous” that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.!®® However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer.!”
Further, the Commission listed issues in the Preliminary Order'”' that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service. including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues
including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.'”> The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to [tems 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

187 In re CSX Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting Tex. R. Civ.
Proc. 192.3(a)).

168 Id at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding)
(per curiam)).

16% See City of Celina’s Objections.
170 See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

171 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference,
the portions referred to by Petitioners in this instance are Items numbered 1, 2, 4, and 68 in the
Preliminary Order.

172 In re Nat'l Lloyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
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Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”'”® According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”'”* To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.'”

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”!’® To date, the City has not identified any such
information it wishes to withhold based upon any privilege.!”” Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.

173 See 16 TAC § 22.141.

174 Tex. R. Civ. Evid. 501.

175 Tex. R. Civ. Proc. 193.3.

176 City of Celina’s Objections at 16 (emphasis added).
177 See City of Celina’s Privilege Log at 2.
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14. City’s Objection to Petitioners’ RFI 1-16

Petitioners RFI 1-16 states: “Please produce all recordings of and documents related to the
recordings for any portion of any City Council meetings related to the wastewater rates effective

March 19, 2019.”

The City responded with four objections to the RF], stating the City objects to the question
on the grounds that:

1. “[I]tis vague and ambiguous in its use of the phrase ‘all information available
. regarding the rates’ which is readily susceptible of more than one
interpretation, calling for speculation as to the meaning intended.”!’®

o

“[1]tis overly broad and unduly burdensome.... This request for all information
‘available’ to City Council bears no reasonable relationship to what the City
Council actually relied on to make its decision. In addition, providing such
sweeping information is unduly burdensome.”'”

3. “[S]ome of the information responsive to this request may contain privileged
information.”'8 The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege
lOg.18]

4. “[Tlhe request is not reasonably tailored to seek relevant information or
information reasonably calculated to lead to the discovery of admissible
information ... requests statutorily protected information under the Texas Open
Meetings Act and the Texas Public Information Act, and confidential customer-
specific information relating to rights of personal privacy.”!®?

The request was narrowly tailored and tracked the queries posed in the Preliminary Order;

therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject

of the action, even if it would be inadmissible at trial, as long as the information sought is

178 City of Celina’s Objections at 17.

179 ld

180 1d.

181 Id; City of Celina’s Privilege Log at 2.
'82 City of Celina’s Objections at 18.
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‘reasonably calculated to lead to the discovery of admissible evidence.””!®® A request is not

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.””'®*

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFls, that the request
was so “vague and ambiguous” that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.!®> However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer. 3¢

Further, the Commission listed issues in the Preliminary Order'®’

that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service, including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues

including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.'®® The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

183 In re CSX Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting Tex. R. Civ.
Proc. 192.3(a)).

133 1d at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding)
(per curiam)).

185 See City of Celina’s Objections.
136 See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

137 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference,
the portions referred to by Petitioners in this instance are Items numbered 1, 2, 4, and 68 in the
Preliminary Order.

‘38 In re Nat'l Lloyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
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Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”'® According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”'®® To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted. '

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”'*> To date, the City has not identified any such
information it wishes to withhold based upon any privilege.'”®> Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the

City to produce the requested information.

189 See 16 TAC § 22.141.

1% Tex. R. Civ. Evid. 501.

191 Tex. R. Civ. Proc. 193.3.

192 City of Celina’s Objections at 17 (emphasis added).
193 See City of Celina’s Privilege Log at 2.
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15. City’s Objection to Petitioners’ RFI 1-17

Petitioners RFI 1-17 states: “Please identify and produce all documents discussed at any

City Council meetings related to the wastewater rates effective March 19, 2019.”

The City responded with four objections to the RF], stating the City objects to the question
on the grounds that:

1. “[I]t is vague and ambiguous in its use of the phrase ‘all information available ...
regarding the rates’ which is readily susceptible of more than one interpretation, calling
for speculation as to the meaning intended.”!**

2. “[I}t is overly broad and unduly burdensome.... This request for all information
‘available’ to City Council bears no reasonable relationship to what the City Council
actually relied on to make its decision. In addition, providing such sweeping
information is unduly burdensome.”!%>

3. “[Slome of the information responsive to this request may contain privileged
information.”'®® The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege log.'"’

4. “[T]he request is not reasonably tailored to seek relevant information or information
reasonably calculated to lead to the discovery of admissible information ... requests
statutorily protected information under the Texas Open Meetings Act and the Texas
Public Information Act, and confidential customer-specific information relating to
rights of personal privacy.”!%®

The request was narrowly tailored and tracked the queries posed in the Preliminary Order;
therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject

of the action, even if it would be inadmissible at trial, as long as the information sought is

194 City of Celina’s Objections at 18.

95 Id.at 19.

196 Id

197 Id . City of Celina’s Privilege Log at 2.
198 City of Celina’s Objections at 19-20.
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‘reasonably calculated to lead to the discovery of admissible evidence.”!*” A request is not

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.’”2%

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFIs, that the request
was so “vague and ambiguous” that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.?! However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer.>"
Further, the Commission listed issues in the Preliminary Order®*® that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service, including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues
including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.?* The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

19 In re CSX Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting Tex. R. Civ.
Proc. 192.3(a)).

200 14, at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding)
(per curiam)).

201 See City of Celina’s Objections.
202 See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

203 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference,
the portions referred to by Petitioners in this instance are Items numbered 1, 2, 4, and 68 in the
Preliminary Order.

204 In ve Nat'l Lloyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
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Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”?*> According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”2°® To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.?"’

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to
this request may contain privileged information.”*®® To date, the City has not identified any such
information it wishes to withhold based upon any privilege.?”® Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.

205 See 16 TAC § 22.141.

206 Tex. R. Civ. Evid. 501.

207 Tex. R. Civ. Proc. 193.3.

208 City of Celina’s Objections at 19 (emphasis added).

209

See City of Celina’s Privilege Log at 2.
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16. City’s Objection to Petitioners’ RFI 1-18

Petitioners RFI 1-18 states: “Please identify and produce all documents discussed at any

meetings between or among City staff or any consultants related to the wastewater rates effective

March 19, 2019.”

The City responded with four objections to the RFI, stating the City objects to the question
on the grounds that:

1. “[I]tis vague and ambiguous in its use of the phrase ‘all information available
. regarding the rates’ which is readily susceptible of more than one
interpretation, calling for speculation as to the meaning intended.”?!°

2. “[IJt is overly broad and unduly burdensome . . . . This request for all
information ‘available’ to City Council bears no reasonable relationship to what
the City Council actually relied on to make its decision. In addition, providing
such sweeping information is unduly burdensome.”?!!

3. “[S]ome of the information responsive to this request may contain privileged
information.”?'? The City offers it has no specific knowledge of confidential
information in its objection and did not include any documents in the privilege
log.2"?

4, “[Tlhe request is not reasonably tailored to seek relevant information or
information reasonably calculated to lead to the discovery of admissible
information[, ] . . . requests statutorily protected information under the Texas
Open Meetings Act and the Texas Public Information Act, and confidential
customer-specific information relating to rights of personal privacy.”>'*

The request was narrowly tailored and tracked the queries posed in the Preliminary Order;

therefore, the request was not vague, broad, or overburdensome. The procedural rules define the
general scope of discovery as covering “any unprivileged information that is relevant to the subject

of the action, even if it would be inadmissible at trial, as long as the information sought is

210 City of Celina’s Objections at 20.

211 Id

212 [d

213 1d ; City of Celina’s Privilege Log at 2.
214 City of Celina’s Objections at 20-21.

PETITIONERS’ MOTION TO COMPEL CITY OF CELINA TO
RESPOND TO RATEPAYERS’ FIRST REQUEST FOR INFORMATION Page 42 of 50



‘reasonably calculated to lead to the discovery of admissible evidence.””?!> A request is not

overbroad “so long as it is ‘reasonably tailored to include only matters relevant to the case.””?!®

Here, the City argued, as it did in eleven of Petitioners’ twenty-four RFIs, that the request
was so “vague and ambiguous” that it would have to speculate to provide discovery, so broad that
it would be overburdensome to respond, and the requests were not narrowly tailored.?!” However,
not every inquiry into the particulars of the pleading can be too vague or burdensome to answer.>!®
Further, the Commission listed issues in the Preliminary Order®!® that were intentionally broad and
encompassed many topics, including, among many other things, whether the rates were sufficient,
equitable, and consistent in application to each customer class and were not unreasonably
preferential, prejudicial, or discriminatory. Additionally, the Commission’s list of issues
encompassed several topics related to the City’s actual costs to provide service, including the
City’s cost to procure water, cost to maintain its systems, total water demand, and other issues
including all information available to the City when the Council made its decision to raise

Petitioners’ rates.

Petitioners sought information relevant to questions posed in the Commission’s
Preliminary Order. The question of “what is relevant to the subject matter” is to be broadly
construed.?®® The City may not refuse to produce relevant information simply because the City
itself deemed the information not relevant. Here, the requested factual information related directly

to Items 1, 2, 4, 6, 7, and 8 of the Preliminary Order.

215 fn re CSX Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding) (per curiam) (quoting Tex. R. Civ.
Proc. 192.3(a)).

216 Id. at 223-24 (quoting Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 815 (Tex. 1995) (orig. proceeding)
(per curiam)).

217 See City of Celina’s Objections.
218 See Braden v. Downey, 811 S.W. 922, 827-928 (Tex. 1991).

219 The Petitioners incorporate the Preliminary Order in this Motion in its entirety. For ease of reference,
the portions referred to by Petitioners in this instance are Items numbered 1, 2, 4, and 6--8 in the
Preliminary Order.

220 1n re Nat'l Lloyds Ins. Co., 507 S.W.3d 219, 223 (Tex. 2016).
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Petitioners sought to obtain discovery, “not privileged or exempted under the Texas Rules
of Civil Evidence, the Texas Rules of Civil Procedure, or other law or rule, that is relevant to the
subject matter in the proceeding.”??! According to the Texas Rules of Evidence, unless provided
otherwise, “no person has a privilege to ... (b) refuse to disclose any matter; (c) refuse to produce
any object or writing; or (d) prevent another from being a witness, disclosing any matter, or
producing any object or writing.”??*> To withhold privilege material or information from discovery,
the responding party must state in the response, the amended or suspended response, or in a

separate document that:

(1) information or material responsive to the request has been withheld,
(2) the request to which the information or material relates, and
(3) the privilege or privileges asserted.?*

Merely because some information requested may be privileged does not wholly negate the
request. Here, the City objected to the question because “some of the information responsive to

this request may contain privileged information.”?%*

To date, the City has not identified any such
information it wishes to withhold based upon any privilege.””> Without having the information
required to identify a document and specifically assert “the privilege or privileges asserted,” the
Petitioners are unfairly prejudiced in their ability to adequately respond to City’s assertions of

privilege.

The ALJ should overrule the City’s general and specific objections and order the

City to produce the requested information.

221 See 16 TAC § 22.141.

222 Tex. R. Civ. Evid. 501.

223 Tex. R. Civ. Proc. 193.3.

224 City of Celina’s Objections at 20 (emphasis added).
25 See City of Celina’s Privilege Log at 2.
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17. City’s Objection to Petitioners’ RFI 1-19

Petitioners RF1 1-19 states: “Please produce the working Excel spreadsheets in unlocked.,
editable form, used to develop the water rates that went into effect March 19, 2019 with all

formulae and links intact.”
The City responded to the RF], stating:

1. “The City plans to provide the Excel spreadsheet with the ability to edit in order
to check the City's work,” but “objects to providing the original intellectual
property that serves the purpose of allowing the Ratepayers' consultant to
effectively steal the 30 years of work that went into creating this internationally
renowned model for the consultant's personal use.”**

2. “[T]he City objects to this request to the extent it seeks information in violation
of the following statutory protections for such material: information consisting
of trade secrets and commercial or financial information . . . and information
consisting of proprietary information . . .”?%
While Excel may be the intellectual property of the Microsoft Corporation, the use of the
licensed program to input costs, divided by utility consumption, and calculate a rate is not a trade

secret. Furthermore, the City’s costs and use data is public information under the Texas Public

Information Act.

As such, Commission rules require electronic filings “be made using the native file format
used to create and edit the file, unless the native file format is not on the current list of preferred

file formats maintained by the [Clommission.”??

Specifically, “Microsoft Excel spreadsheets
shall have active links and formulas that were used to create and manipulate the data in the
spreadsheet.”*?° Petitioners RFI merely requests Microsoft Excel spreadsheets in accordance with

this requirement and not for some imagined nefarious purpose.

226 City of Celina’s Objections at 21-22.
27 Id. at 22.

28 16 TAC § 22.72(i).

229 [d
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The ALJ should overrule the City’s general and specific objections and order the

City to produce the requested information.
18. City’s Objection to Petitioners’ RFI 1-20

Petitioners RFI 1-20 states: “Please produce all Excel spreadsheets and other documents
that are linked to the document described in Ratepayers’ Request to City 1-19 with all formulae
and links intact and in unlocked and editable form and any other linked spreadsheets and

documents.”
The City responded to the RF], arguing the following:

1. “The City plans to provide the Excel spreadsheet with the ability to edit only to
the extent necessary to check the City's work, subject to the prior entry of a fully
executed confidentiality order agreeable to the City and City's Consultant.”>*

2. “The City objects to the extent this request seeks the ability for the consultant
retained by the Ratepayers (a direct competitor to City's retained consultant) the
ability to access, copy, or record the proprietary, trade secret, or intellectual
property of the City's Consultant.”?*!

3. [Tlhe City objects to this request to the extent it seeks information in violation
of the following statutory protections for such material: information consisting
of trade secrets and commercial or financial information . . . and information
consisting of proprietary information . . . ."%*?
While Excel may be the intellectual property of the Microsoft Corporation, the use of the
licensed program to input costs, divided by utility consumption, and calculate a rate is not a trade

secret. Furthermore, the City’s costs and use data is public information under the Texas Public

Information Act.

As such, Commission rules require electronic filings “be made using the native file format

used to create and edit the file, unless the native file format is not on the current list of preferred

230 City of Celina’s Objections at 22.
231 ld
232 Id at 22-23.
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file formats maintained by the [Clommission.”?*® Specifically, “Microsoft Excel spreadsheets
shall have active links and formulas that were used to create and manipulate the data in the
spreadsheet.”*** Petitioners RFI merely requests Microsoft Excel spreadsheets in accordance with

this requirement and not for some imagined nefarious purpose.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.
19. City’s Objection to Petitioners’ RFI 1-21

Petitioners RFI 1-21 states: “Please produce the working Excel spreadsheets in unlocked,
editable form, used to develop the wastewater rates that went into effect March 19, 2019 with all

formulae and links intact.”
The City responded to the RFI, claiming the following:

1. “The City plans to provide the Excel spreadsheet with the ability to edit only to
the extent necessary to check the City's work, subject to the prior entry of a fully
executed confidentiality order agreeable to the City and City's Consultant.”?*®

2. “The City objects to the extent this request seeks the ability for the consultant
retained by the Ratepayers (a direct competitor to City's retained consultant) the
ability to access, copy, or record the proprietary, trade secret, or intellectual
property of the City's Consultant.”*

3. [T]he City objects to this request to the extent it seeks information in violation
of the following statutory protections for such material: information consisting
of trade secrets and commercial or financial information... and information
consisting of proprietary information....”%*’

While Excel may be the intellectual property of the Microsoft Corporation, the use of the

licensed program to input costs, divided by utility consumption, and calculate a rate is not a trade

23 16 TAC § 22.72(i).
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secret. Furthermore, the City’s costs and use data is public information under the Texas Public

Information Act.

As such, Commission rules require electronic filings “be made using the native file format
used to create and edit the file, unless the native file format is not on the current list of preferred

file formats maintained by the [Clommission.”?%®

Specifically, “Microsoft Excel spreadsheets
shall have active links and formulas that were used to create and manipulate the data in the
spreadsheet.”?* Petitioners RFI merely requests Microsoft Excel spreadsheets in accordance with

this requirement and not for some imagined nefarious purpose.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.
20. City’s Objection to Petitioners’ RFI 1-22

Petitioners RFI 1-22 states: “Please produce all Excel spreadsheets and other documents

that are linked to the document described in Ratepayers’ Request to City 1-21 with all formulae

and links intact and in unlocked and editable form and any other linked spreadsheets and

documents.™
The City responded to the RFI, stating the following:

1. “The City plans to provide the Excel spreadsheet with the ability to edit only to
the extent necessary to check the City's work, subject to the prior entry of a fully
executed confidentiality order agreeable to the City and City's Consultant.™?*°

2. “The City objects to the extent this request seeks the ability for the consultant
retained by the Ratepayers (a direct competitor to City's retained consultant) the
ability to access, copy, or record the proprietary, trade secret, or intellectual
property of the City's Consultant.”?*!

28 16 TAC § 22.72(i).
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3. [Tlhe City objects to this request to the extent it seeks information in violation
of the following statutory protections for such material: information consisting
of trade secrets and commercial or financial information . . . and information
consisting of proprietary information . . . .”?%?

While Excel may be the intellectual property of the Microsoft Corporation, the use of the
licensed program to input costs, divided by utility consumption, and calculate a rate is not a trade
secret. Furthermore, the City’s costs and use data is public information under the Texas Public

Information Act.

As such, Commission rules require electronic filings “be made using the native file format
used to create and edit the file, unless the native file format is not on the current list of preferred
file formats maintained by the [Clommission.”*** Specifically, “Microsoft Excel spreadsheets
shall have active links and formulas that were used to create and manipulate the data in the
spreadsheet.”*** Petitioners RFI merely requests Microsoft Excel spreadsheets in accordance with

this requirement and not for some imagined nefarious purpose.

The ALJ should overrule the City’s general and specific objections and order the City to

produce the requested information.
IV. CONCLUSION

WHEREFORE, PREMISES CONSIDERED, Petitioners Outside City Ratepayers of the
City of Celina respectfully request the Administrative Law Judge compel the City of Celina to
fully and adequately respond to Petitioners’ Requests to City 1-1, 1-2, 1-3, 1-6, 1-7, 1-8, 1-9, 1-
10, 1-11, 1-12, 1-13, 1-14, 1-15, 1-16, 1-17, 1-18, 1-19, 1-20, 1-21, and 1-22; dismiss or overrule
the City of Celina’s general and specific objections in their entirety; declare the objections waived;

and for such other further relief to which Petitioners may be entitled.

242 Id
24316 TAC § 22.72(i).
244 Id
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