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PUC DOCKET NO. 4900L. 
SOAH DOCKET NO. 473-19-6297.WS, 

7n ! ri ) 

puoR. THE STATE OFFICE 

OF 

ADMINISTRATIVE HEARINGS 

NORTH AUSTIN MUNICIPAL UTILITY DISTRICT NO. 1, NORTHTOWN 
MUNICIPAL UTILITY DISTRICT, TRAVIS COUNTY WATER CONTROL & 

IMPROVEMENT DISTRICT NO. 10, AND WELLS BRANCH MUNICIPAL UTILITY 
DISTRICTS' MOTION TO COMPEL CITY OF AUSTIN TO RESPOND TO 

DISTRICTS' 7TH AND 8TH REQUESTS FOR INFORMATION  

COME NOW, North Austin Municipal Utility District No. 1, Northtown Municipal Utility 

District, Travis County Water Control & Improvement District No. 10, and Wells Branch 

Municipal Utility District (the "Districts") and file this Motion to Compel Responses to Districts' 

Seventh and Eighth Requests for Information to the City of Austin ("City"), which were served on 

the City on September 20, 2019. This Motion to Compel is filed within five days of and in response 

to City's Objections to Districts' Seventh and Eighth Requests for Information to the City, which 

were both filed by the City on Monday, September 30, 2019. Therefore, this Motion to Compel is 

timely. In support of this Motion, Districts respectfully show the following: 

I. BACKGROUND 

Districts filed their Seventh and Eighth Requests for Information on the City on September 

20, 2019 ("Requests"). The Requests generally sought information related to the City's prior 

responses to Districts' Requests for Information. 

A party may obtain discovery regarding any matter that is not privileged and is relevant to 

the subject matter of the pending action, and may obtain discovery of information that is reasonably 
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calculated to lead to the discovery of admissible evidence.' Districts' Requests were intended to 

be comprehensive and provide meaningful responses in advance of Districts' deadline to file 

testimony in this case (October 18, 2019). 

The City objected to Districts' Requests and the Districts timely file a Motion to Compel 

because the Districts are entitled to responses to their requests. 

II. RESPONSE TO CITY'S OBJECTIONS 

A. City repeated the following objections for Districts' Seventh and Eighth Request for 
Information.2 

1. DEFINITION NO. 6: "Describe" or "describe in detail" means to give a complete 
and full description concerning the matter about which the inquiry is made, 
including the full name, address, and telephone number(s) of the person(s) 
involved, dates, times, places, and other particulars, including all relevant 
documents and observations which make the answers to these written discovery 
requests fair and meaningful. 

Objections: 

Austin Water objects to this definition because it is unduly burdensome, 
unreasonable, and meant for the purpose of harassing Austin Water. ... 
Notwithstanding this objection, Austin Water will provide a response to each 
request using the commonly understood meaning of the term. 

City cites 16 TAC § 22.142(a)(1)(D) and Tex. R. Civ. Proc. 192.4 as the bases for its 

objections. As the Districts have previously argued, City bears the burden of proof in this matter 

as the applicant for approval of an increase in its wholesale rates to Districts. As the ALJs are 

aware, City pressed for an extremely compressed schedule in this matter. City's rate filing package 

and direct case in this matter consists of 3,731 pages of materials, and the City's response to 

discovery in this matter now entails 190 documents of 9,129 pages, and 84 spreadsheets with 618 

tabs. Districts' discovery Requests properly seek to discover the bases for City's rate request, 

which Districts expect to require City to produce detailed responses. District's Seventh and Eighth 

Requests include a definition of "Describe" or "describe in detail" to make clear what information 

Districts are requesting. 

1  Tex. R. Civ. Proc. 192.3; 16 TAC § 22.141(a). 
2  See generally District's Motion to Compel City of Austin to Respond to Districts' 1ST and  2ND Requests for 
Information, Docket No. 49189, Item 62; Districts' Motion to Compel City of Austin to Respond to Districts' 3RD' 
A TH, 4 and 5TH  Requests for Information, Docket No. 49189, Item 57; Districts' Motion to Compel City of Austin to 
Respond to Districts' 6T" Request for Information, Docket No. 49189, Item 83. 
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If the Ails were to sustain City's objection to this definition, City could simply respond 

with non-specific and evasive answers that effectively shift the burden of proof to Districts to scour 

City's own, admittedly voluminous, documentation in order to locate "a needle in a haystack." 

Districts need this information to understand City's Application to prepare their direct case. 

In the prior wholesale rate appeal, the Commission found that: 

Based on Disk 1 and the city's direct case, Districts' expert witness 
attempted to evaluate the city's rates by starting from the assumption 
that the data entries in the city's inactive Excel spreadsheets were 
valid. After spending 500 hours and at a cost of nearly $100,000, 
Districts' expert and his team reverse-engineered the inactive Excel 
spreadsheets to create active spreadsheets that they used to guess the 
formulas and bases for the underlying data. The reverse-engineered 
Excel spreadsheets still contained the city's data entries and 
assumed their validity.3 

City's objections in this matter follow the same pattern as Docket No. 42857. Districts should not 

be forced to reconstruct City's case in order to evaluate City's assertions regarding the calculations 

of its wholesale rates. The burden of that proof, and the cost, rests squarely on City. 

City's statement that "[n]otwithstanding this objection, Austin Water will provide a 

response to each request using the commonly understood meaning of the term" violates the 

requirements of Tex. R. Civ. Proc.193.2(a), which requires that "[Ole party must state specifically 

the legal or factual basis for the objection and the extent to which the party is refusing to comply 

with the request."4  Merely stating that the City will comply with the request "using the commonly 

understood meaning of the term" fails to specifically state the basis for the objection to which City 

is refusing to comply.5  Sustaining the objection would leave the determination of what is legally 

responsive up to City's biased interpretation. 

It is unclear from City's objections, but to the extent that City is objecting to having to 

"Describe" documents as part of the definition of "Identify," Counsel for Districts previously 

offered to modify the definition of "Identify," as discussed in detail below, to track the 

Commission's requirements for indices of voluminous materials.6  City did not agree, and now 

3  Order on Rehearing, Docket No. 42857, Item 344, p. 22, Finding of Fact 45. 
4  Tex. R. Civ. Proc. 192.3(a); 16 TAC § 22.141(a). 
5  Objections of Austin Water to Districts' Seventh Request for Information, Docket No. 49189, Item 79, p. 3; 
Objections of Austin Water to Districts' Eighth Request for Information, Docket No. 49189, Item 78, p. 2. 
6  16 TAC § 22.144(h)(4). 
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files objections to Districts' definitions of "Describe" and "Identify". Furthermore, Districts 

anticipate that City will not file an adequate index of voluminous materials in response to Districts' 

Seventh and Eighth Requests, because the City has failed to do so in its responses to Districts' 

First, Second, Third, Fourth, Fifth, and Sixth Requests, despite City admitting that the responsive 

documents are voluminous.7  Commission Procedural Rules 22.144(h)(4) requires: 

(4) The party providing the voluminous material shall file with its 
response a detailed index of the voluminous material responsive to 
a particular question and shall organize the responses and material 
to enable parties to efficiently review the material, including 
labeling of material by request for information number and subparts 
and sequentially numbering the material responsive to a particular 
question. The index shall include: 

(A) information sufficient to locate each individual 
document by page number, file number, and box number; 

(B) the date of each document; 

(C) the title of the document, or, if none exists, a description 
of the document; 

(D) the name of the preparer of each document; and 

(E) the length of each document.8 

City's responses to Districts' First, Second, Third, Fourth, Fifth and Sixth Requests merely 

contains an image of the DVD with a list of the file names included on the DVD, which City has 

asserted in negotiations is sufficient. Copies of the relevant pages from City's responses to 

Districts' First, Second, Third, Fourth, Fifth, and Sixth Requests are attached to this Motion as 

Exhibits "A," "B," "C," "D," "E," and "F."  9 

7  See City of Austin D/B/A Austin Water's Response to Districts' First Request for Information, Docket No. 49189, 
Item 39, p. 14, and City of Austin D/B/A Austin Water's Response to Districts' Second Request for Information, 
Docket No. 49189, Item 47, p. 8. 
8  16 Tex. Admin. Code 22.144(h)(4). 
9  See City of Austin D/B/A Austin Water's Response to Districts' First Request for Information, Docket No. 49189, 
Item 39, p. 14; City of Austin D/B/A Austin Water's Response to Districts' Second Request for Information, Docket 
No. 49189, Item 47, p. 8; City of Austin D/B/A/ Austin Water's Response to District's Corrected Third Request for 
Information, Docket No. 49189, Item 59, p. 48; City of Austin D/B/A/ Austin Water's Response to District's 
Corrected Fourth Request for Information, Docket No. 49189, Item 60, p. 11; City of Austin D/B/A/ Austin Water's 
Response to District's Corrected Fifth Request for Information, Docket No. 49189, Item 61, p. 8; City of Austin 
D/B/A/ Austin Water's Response to District's Sixth Request for Information, Docket No. 49189, Item 85, p. 55., 
also attached as Exhibits "A," "B," "C," "D," "E," and "F." 
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Furthermore, in City's Response to Intervenor's Motion to Compel Responses to 

Intervenor's First and Second Requests for Information, City asserts that the title of the documents 

provided on the discs "is readily apparent, and each document is completely distinguishable from 

all others."1°  On a single DVD, the index of the files provided via the City's Response to District's 

Corrected Third Request, there are seven different documents that are entitled "AW Districts 3-

38, Attachment [Nod-Lobbying.pdf" and five different documents entitled "AW Districts 3-38, 

Attachment [Nod-Membership Questions from Austin Water.pdf."11  Furthermore, 112 documents 

from the City's Response to Districts' First and Second Requests used the same format without 

further explanation: "AW [Request Number], Attachment [Number]."12  The way that the City 

titled these documents gives no indication of what is contained in them. The City has not complied 

with the rule: the individual documents are impossible to distinguish from one another and 12 of 

them have a duplicate title. 

Districts urge the ALJs to overrule City's objections to Districts' instructions related to 

describing its responses in detail and compel the City to fully respond to Districts' Requests. 

2. DEFINITION NO. 10: To "identify" a document means the following: (i) to 
identify all files in which it and all copies of it are found; (ii) to identify its author; 
(iii) to identify its addresses, if any; (iv) to identify those persons who received a 
copy thereof; (v) to identify its current custodian or the person that had last known 
possession, custody, or control thereof; (vi) to state the date of its preparation; and 
(vii) to state its general subject matter giving a reasonably detailed description 
thereof, 

Objections: 

Austin Water objects to this definition because it is unduly burdensome, 
unreasonable, and meant for the purpose of harassing Austin Water. ... 
Notwithstanding this objection, Austin Water will provide a response to each 
request using the commonly understood meaning of the term. 

City cites 16 TAC § 22.142(a)(1)(D) and Tex. R. Civ. Proc. 192.4 as the bases for its 

objections. However, City bears the burden of proof in this matter as the applicant for approval of 

an increase in its wholesale rates to Districts. Counsel for Districts offered to modify the definition 

1°  City of Austin D/B/A Austin Water's Response to Districts' Motion to Compel Responses to Districts' First and 
Second Requests for Information, Docket No. 49189, Item 73, p. 3. 
11  See City of Austin D/B/A/ Austin Water's Response to District's Corrected Third Request for Information, 
Docket No. 49189, Item 59, p. 48. 
12  City of Austin D/B/A Austin Water's Response to Districts' First Request for Information, Docket No. 49189, 
Item 39, p. 14; City of Austin D/B/A Austin Water's Response to Districts' Second Request for Information, Docket 
No. 49189, Item 47, p. 8. 
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of "Identify" to track the Commission's requirements for indices of voluminous materials as found 

in 16 Tex. Admin. Code 22.144(h)(4). City did not agree, and now files objections to Districts' 

definition of "Identify." Furthermore, Districts anticipate that City will not file an adequate index 

of voluminous materials in response to Districts' Seventh and Eighth Requests, because the City 

has failed to do so in its responses to Districts' First, Second, Third, Fourth, Fifth, and Sixth 

Requests, despite the City admitting that the responsive documents are voluminous.13  Commission 

Procedural Rules 22.144(h)(4) requires: 

(4) The party providing the voluminous material shall file with its 
response a detailed index of the voluminous material responsive to 
a particular question and shall organize the responses and material 
to enable parties to efficiently review the material, including 
labeling of material by request for information number and subparts 
and sequentially numbering the material responsive to a particular 
question. The index shall include: 

(A) information sufficient to locate each individual 
document by page number, file number, and box number; 

(B) the date of each document; 

(C) the title of the document, or, if none exists, a description 
of the document; 

(D) the name of the preparer of each document; and 

(E) the length of each document.14 

City's responses to Districts' First, Second, Third, Fourth, Fifth and Sixth Requests merely 

contains an image of the DVD with a list of the file names included on the DVD, which City has 

asserted in negotiations is sufficient. Copies of the relevant pages from City's responses to Districts' 

First, Second, Third, Fourth, Fifth, and Sixth Requests are attached to this Motion as Exhibits "A," 

"C," "D," "E," and "F."  15 

13  See City of Austin D/B/A Austin Water's Response to Districts' First Request for Information, Docket No. 
49189, Item 39, p. 14, and City of Austin D/B/A Austin Water's Response to Districts' Second Request for 
Information, Docket No. 49189, Item 47, p. 8. 
" 16 Tex. Admin. Code 22.144(h)(4); 16 TAC § 22.141(a). 
15  See City of Austin D/B/A Austin Water's Response to Districts' First Request for Information, Docket No. 
49189, Item 39, p. 14; City of Austin D/B/A Austin Water's Response to Districts' Second Request for Information, 
Docket No. 49189, Item 47, p. 8; City of Austin D/B/A/ Austin Water's Response to District's Corrected Third 
Request for Information, Docket No. 49189, Item 59, p. 48; City of Austin D/B/A/ Austin Water's Response to 
District's Corrected Fourth Request for Information, Docket No. 49189, Item 60, p. 11; City of Austin D/B/A/ 
Austin Water's Response to District's Corrected Fifth Request for Information, Docket No. 49189, Item 61, p. 8; 
City of Austin D/B/A/ Austin Water's Response to District's Sixth Request for Information, Docket No. 49189, Item 
85, p. 55., also attached as Exhibits "A," "B," "C," "D," "E," and "F."  
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Furthermore, in City's Response to Intervenor's Motion to Compel Responses to 

Intervenor's First and Second Requests for Information, City asserts that the title of the documents 

provided on the discs "is readily apparent, and each document is completely distinguishable from 

all others."16  On a single DVD, the index of the files provided via the City's Response to District's 

Corrected Third Request, there are seven different documents that are entitled "AW Districts 3-

38, Attachment [Nol-Lobbying.pdf" and five different documents entitled "AW Districts 3-38, 

Attachment [No.]-Membership Questions from Austin Water.pdf."17  Furthermore, 112 documents 

from the City's Response to Districts' First and Second Requests used the same format without 

further explanation: "AW [Request Number], Attachment [Number]."18  The City has not 

complied with the rule: the individual documents are impossible to distinguish from one another 

and 12 of them have a duplicate title. 

Districts urge the ALJs to overrule City's objections to Districts' instructions related to 

identifying responsive documents and compel the City to fully respond to Districts' Requests. 

Alternatively, Districts request that the ALJs order City to provide an index to the voluminous 

documents that are produced for Districts' Seventh and Eighth Requests as required by 16 Tex. 

Admin. Code 22.144(h)(4). 

III. PRAYER 

WHEREFORE, PREMISES CONSIDERED, Districts North Austin Municipal Utility 

District No. 1, Northtown Municipal Utility District, Travis County Water Control & Improvement 

District No. 10, and Wells Branch Municipal Utility District pray that the Administrative Law 

Judges issue an Order Compelling the City to respond to Districts' Seventh Request for 

Information and Eighth Request for Information and grant Districts other such relief to which they 

may be entitled. 

16  City of Austin D/B/A Austin Water's Response to Districts' Motion to Compel Responses to Districts' First and 
Second Requests for Information, Docket No. 49189, Item 73, p. 3. 
17  See City of Austin D/B/A/ Austin Water's Response to District's Corrected Third Request for Information, 
Docket No. 49189, Item 59, p. 48. 
18  City of Austin D/B/A Austin Water's Response to Districts' First Request for Information, Docket No. 49189, 
Item 39, p. 14; City of Austin D/B/A Austin Water's Response to Districts' Second Request for Information, Docket 
No. 49189, Item 47, p. 8. 
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Respectfully submitted, 

John J. Carlton 

Randall B. Wilburn 
State Bar No. 24033342 
Helen S. Gilbert 
State Bar No. 00786263 
GILBERT WILBURN PLLC 
7000 North MoPac Blvd., Suite 200 
Austin, Texas 78731 
Telephone: (512) 535-1661 
Facsimile: (512) 535-1678 

John J. Carlton 
State Bar No. 03817600 
Kelli A. N. Carlton 
State Bar No. 15091175 
THE CARLTON LAW FIRM, P.L.L.C. 
4301 Westbank Drive, Suite B-130 
Austin, Texas 78746 
Telephone: (512) 614-0901 
Facsimile: (512) 900-2855 

ATTORNEYS FOR DISTRICTS 

CERTIFICATE OF SERVICE 

I hereby certify that I have served or will serve a true and correct copy of the foregoing 

document via hand delivery, facsimile, electronic mail, overnight mail, U.S. mail and/or Certified 

Mail Return Receipt Requested to all parties on this the 3rd  day of October, 2019. 

John J. Carlton 
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Exhibit A 
VOLUMINOUS ATTACHMENTS 

PROVIDED ON CD 

SOAH Docket No. 473-19-6297.WS 
PUC Docket No. 49189 

August 28, 2019 

CITY OF ALISTIIV's 
Response to Districts' 

First RFI 

AW_1-2_Attachment_1,pdf 

AW_1-3(4)(A)_Attachment_1.pdf 

AW_1-3(4)(A)_Attachment_2,pdf 

Ak1-3(4)(A)_Attachment_3.pdf 

• AW_1-3(4)(A)_Attachment 

AW_1-3(4)(A)_Attachmenti.pdf 

• AW_1 -3 (4)(A)_Atta c h m ent_ti.pdf 

• AN_1 -7_Attac hmenti .PDF 
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SOAR Docket No. 473-19-6297.WS 

MC Docket No. 491339 

September 3, 2019 

CM '  oir AUST1N' s 

Response to Didricte 

Second RPT 

Exhibit B VOLUMINOUS ATTACHMENTS PROVIDED ON CD 
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Exhibit C 

VOLUMINOUS ATTACHMENTS PROVIDED ON CD 

NN\ 
SOAR Docket No. 473-19-6297.WS 

PUC Docket No. 49189 

September 19, 2019 

CITY OF Ausm's 
Response to Districts' 
Corrected Third RFI 
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