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City is only including those expenses that are incremental to the costs already
included in the City’s rates. This approach seeks to recover in rate case expense only
those costs that will be incurred based on a decision to use outside consultants and
counsel or that require in-house expenses that would not have been incurred but for
rate case preparation and participation. In other words, the City is not including the

time and salary of in-house employees as recoverable rate case expenses.

WHAT METHODS DOES THE RATE CASE TEAM EMPLOY TO
MITIGATE COSTS ASSOCIATED WITH THE FILING OF THE RATE
CASE?

Cost control is particularly important to the City, which has an obvious incentive to
keep costs low to benefit customers, who are also taxpayers. Lloyd Gosselink
worked with the City to outline an engagement with specific parameters regarding the
rates to be charged. My Attachment TRU-2 shows the hourly rates that are being
charged for the outside lawyers and paralegals on the team. Additionally, the partners
at Lloyd Gosselink utilize associates and paralegals with lower rates to perform work
that is capable of being done by attorneys or support staff at their respective
experience levels. This ensures that the work is performed at the least and most

effective cost possible for the City.

PLEASE DESCRIBE THE CITY’S PROCESS FOR HIRING CONSULTANTS
FOR THE RATE CASE PROCEEDING.

At the outset of the case preparation, Mr. Brocato reviewed what subject areas and
issues would require outside assistance. In some cases, outside assistance is
necessary because in-house resources lack the necessary specialization or depth of

experience. In others, outside consultants may be selected to provide independence.
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For example, I was retained to provide independence on the issue of rate case

expenses incurred by the City in this proceeding.

PLEASE DESCRIBE YOUR COMPENSATION AS AN OUTSIDE
CONSULTANT.

I bill by the hour, as is common and accepted practice in the legal industry.
Additionally, the City reimburses consultants for hotels and travel expenses. To
minimize these expenses, however, the City instructs its outside lawyers and
consultants to avoid luxury and unnecessary expenses when traveling. To-date, I
have been able to conduct my evaluation without the necessity of incurring travel

€Xpenses.

PLEASE DESCRIBE THE BILLING PROCESS USED BY LLOYD
GOSSELINK.

The billing process used by Lloyd Gosselink is similar to that utilized by myself,
most other attorneys, and most consultants that keep time and submit invoices based
on hourly rates. Each timekeeper is responsible for keeping track of time spent on a
matter and for inputting that time and the nature of the work in the appropriate billing
system. My experience is that attorneys and other timekeepers take this responsibility
very seriously. The attorneys carefully review each invoice to ensure that matters are
properly billed, the amount of time spent on each task is reasonable, all time-keepers
are approved by the City, and all expenses are appropriately included. The attorneys
will then correct any mistakes and the invoice is adjusted accordingly. At this point,

the bills are sent to the City where they are again subjected to review.
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Q. HOW DOES THE CITY TRACK ALL OF ITS RATE CASE EXPENSES?
Lloyd Gosselink has elected to establish 13 billing categories to be used by its
attorneys and consultants rendering opinions in this case. Each attorney or consultant
codes his or her time spent on this case according to one or more of the following

categories:
e Administration/Case Management/Settlement;
e Policy;
e Revenue Requirement;
e Operations and maintenance or “O&M” Expense;
e Payroll;
¢ Employee Benefits;
e Miscellaneous Accounting;
e Rate Base;
e Debt Service Coverage/Return;
e Consumption;
e Cost Allocation;
s Rate Design;
e Depreciation; and

e Rate Case Expenses.

VII. OPINIONS AND CONCLUSIONS

Q. IN YOUR OPINION, WAS IT REASONABLE AND NECESSARY FOR THE
CITY TO RETAIN OUTSIDE LEGAL COUNSEL AND OTHER
RESOURCES TO PREPARE AND PROSECUTE THIS CASE?

A. Yes. The Commission has relatively little recent history in considering municipal

water and sewer utility rate cases. The Commission only recently re-acquired
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jurisdiction over water and sewer rates (effective September 1, 2014)." Thus, there is
very little authority specifically governing municipal utility rate approval. This has
contributed to the complex challenges faced by the City and its rate case team. In
many ways, however, this rate case resembles other rate cases that are commonly
heard by the Commission. This is particularly true with regard to the planning,
process, and effort that must be undertaken to develop, prepare, and file the required
materials and prosecute the case. While the City has some in-house regulatory
expertise, it does not have sufficient legal and consulting resources to properly and
timely plan and prepare the required case materials. In my experience, most utilities,
whether they are municipal or investor-owned, require substantial external resources
when prosecuting a rate case such as this one. It is the common practice in Texas to

engage outside counsel to prosecute rate case proceedings.

WAS IT REASONABLE FOR THE CITY TO SELECT LLOYD GOSSELINK
AS ITS OUTSIDE COUNSEL?

Yes. Lloyd Gosselink is a highly experienced and respected law firm with particular
expertise in administrative law, the regulation of utilities, the representation of
municipalities, and rate case and other litigation before administrative agencies. In
my opinion, Lloyd Gosselink is well positioned to zealously represent the City in an

efficient and professional manner.

" The Texas Legislature changed the jurisdiction over water and sewer rate appeals under the TWC

from the Commission to the Texas Water Commission in 1985 and then reversed that decision in 2013.
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PLEASE SUMMARIZE YOUR OPINIONS REGARDING THE RATE CASE
TEAM.

In my opinion, the rate case team that Lloyd Gosselink has assembled is experienced
and well-qualified to serve the City in this matter. The attorneys and support staff
have diverse skills, experience, and billing rates, all of which allow Lloyd Gosselink
to staff this case in a lean and reasonable manner. The team’s approach in this case is
well designed and consistent with the approach I have seen other utilities use in rate

cases. It is a responsible and reasonable way to prepare and prosecute this case.

ARE THE BILLING PROCESSES AND CATEGORIES UTILIZED BY
LLOYD GOSSELINK IN THIS CASE REASONABLE?

Yes. In my opinion Lloyd Gosselink’s billing processes and categories are
reasonable. The cost-control and billing measures that the firm has put in place
reflect prudent management of the fees and expenses incurred in connection with this
rate case. Furthermore, the 13 billing categories that the attorneys are using in this
rate case adequately and reasonably describe billing tasks in a level of detail that
comports with Commission policy in other rate cases. These categories cover the
substantive issues that should be reasonably expected in a rate case like this one, and
they allow the Commission and intervenors to assess rate case expenses by issue.
Additionally, the categories are not so detailed that they disclose client confidences or
burden the utility with unnecessary administrative costs. More specific substantive
issues could, and probably will, arise during the course of this case. In my opinion, at
this point in the process it is difficult to anticipate which, if any, of these substantive

issues are or could become suitable for separate tracking. The rate case team will

DOCKET NO. 49189 DIRECT TESTIMONY

23 OF TAB R. URBANTKE

404



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

continue to describe the time spent on individual tasks, so that more billing categories

may be added or refined, if necessary, as the case proceeds.

DO THE CITY’S RATE CASE EXPENSES MEET THE STANDARDS FOR
REASONABLENESS UNDER THE CITY OF EL PASO CASE AND 16 TAC
§ 25.245 APPLICABLE TO ELECTRIC UTILITIES?

Yes. The City’s rate case expenses are reasonable in light of the City of El Paso

standards and the factors used in electric utility rate cases.

PLEASE SUMMARIZE YOUR OPINIONS CONCERNING THE FACTORS
DISCUSSED IN THE CITY OF EL PASO CASE.
Time and Labor Required/Nature and Complexities of the Case. The fees, expenses,
and hourly rates I reviewed are consistent with the time and labor required, novelty
and difficulty of the issues, and the skill necessary to properly perform the legal
services in this case. Historically, the City has conducted its own ratemaking process.
There is no template for this case, and many of the issues faced by the City and the
legal team must be freshly considered. For example, it is my understanding that the
Commission has no RFP tailored to this particular type of case, so the City prepared
its case at Commission Staff’s recommendation utilizing the RFP applicable to Class
A investor-owned water utilities. Rate cases in general require a lot of expertise and
time, and the unique procedural posture of this case, in addition to the substantial lack
of precedent, creates complex challenges for the City and its rate case team.

The Fee Customarily Charged in Locality for Similar Legal Services. The
hourly rates I reviewed in this case are customary in the locality for similar legal
services. It is reasonable and customary to charge hourly rates for legal services

rendered on behalf of utilities in cases before the Commission. Based upon my
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experience in other rate cases, the hourly rates charged by the lawyers and support
personnel on behalf of the City in this case are more than reasonable and generally
lower than the rates charged by other lawyers and supporting resources representing
utilities in rate proceedings before the Commission. This is largely due to the size of
the City and the fact that the rates charged to municipalities, generally, tend to be on
the lower end of the market, due to cities’ needs to keep costs down.

Amount of Money or Value of Property or Interest at Stake. The City’s
interest in this proceeding is significant. The City rarely litigates rate cases before the
Commission, and was unable to recover rate case expenses incurred in Docket No.
42857. A utility must be allowed to recover its reasonable and necessary rate case
expenses in order to recover its full reasonable cost of doing business. Therefore, the
City has a large interest in the outcome of this proceeding.

Extent of Responsibilities and Potential Loss of Other Employment. Lloyd
Gosselink’s engagement to represent the City in this rate case is likely to preclude
other employment for the firm and its lawyers. Cost of service rate cases require an
enormous time commitment that may require the lawyers working on the matter to
devote their time exclusively, or almost exclusively, to the utility client for a
considerable period of time. Furthermore, because the City is a municipal utility, the
process of moving through a rate case is more cumbersome than for an
investor-owned utility. Lloyd Gosselink must work closely with city management,
utility management, and the Austin City Council. The number of people that must be
included in the process requires the legal team to devote substantial time and

resources to case management and oversight. This time commitment may make it
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extremely difficult or impossible for individual attorneys to accept new clients for any
kind of material commitment or work on other matters.

Benefits to Client. The City derives a large benefit from having this team
handle the rate case. I do not believe that the City could successfully and timely
prepare and prosecute this rate case without substantial additional resources and
expertise. These cases do not occur frequently, so it makes more sense to use
external resources for this type of project. In my experience, most utilities, whether
they are municipal or investor-owned, require substantial external resources when

prosecuting a rate case such as this one, and it is the common practice in Texas.

PLEASE SUMMARIZE YOUR OPINIONS CONCERNING HOW THE
CITY’S RATE CASE EXPENSES SATISFY STANDARDS FOR
REASONABLENESS UNDER 16 TAC §25.245(b) APPLICABLE TO
ELECTRIC UTILITIES.

Based on those factors that can be addressed at this point in the proceeding, the City’s
rate case expenses are reasonable under 16 TAC § 25.245(b). As noted above, this
case is unusual and will require a substantial amount of time and effort on the part of
the attorneys involved. The rates charged for each of the attorneys working on the
case are reasonable given the time commitment and experience level of each of the
attorneys. While it is not possible this early in the proceeding to fully evaluate the
factors regarding expenses incurred for travel, the nature and scope of the rate case,
and the specific issues in the rate case, I believe the City and Lloyd Gosselink have
put measures in place to make sure that the rate case expenses incurred throughout
this rate proceeding remain reasonable in light of the unique issues presented in this

case. For example, establishment of the 13 billing categories directly corresponds to
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the requirement of 16 TAC § 25.245(b)(6). Also, as discussed above, the City
employees and outside consultants are encouraged to avoid luxury or unnecessary
travel expenses throughout the rate case proceeding, which helps to manage costs of
travel. All of these factors weigh in favor of finding that the City’s rate case expenses

are reasonable.

IN YOUR OPINION, SHOULD ANY OF THE CITY’S RATE CASE
EXPENSES BE EXCLUDED FROM RECOVERY?

No. Overall, the fees paid to, tasks performed by, and the time spent on this case by
the outside legal team and myself as a rate case expense consultant were not extreme
or excessive and are reasonable. Although all costs for lodging, travel, and meals
have not yet been incurred, the City has encouraged its employees, lawyers, and
consultants to steer clear of travel expenses that are luxurious or unnecessary.
Moreover, by clearly delineating areas of responsibility for each witness and lawyer,
the City has minimized duplication of effort. Also, the City’s proposals in this case
were based on law, fact, and warranted based on Commission precedent in other rate
cases. In general, the City’s rate case expenses were proportionate and warranted in
relation to the nature and scope of this case, taking into consideration the City’s size,
its customers, the amount on money at stake, and the complexity of the issues.
Furthermore, the City has provided sufficient information, as required under
Commission precedent, to claim recovery of rate case expenses. For all of these
reasons and the reasons noted above, the City should be permitted to recover its rate

case expenses. If the rate case expense issue does not settle, I will provide

- supplemental direct testimony or an affidavit concerning the expenses incurred after

March 31, 2019.
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Q. IN YOUR OPINION, WERE THE FEES YOU CHARGED AS A
CONSULTANT IN THIS CASE REASONABLE?

A. Yes. I bill by the hour, as is common and accepted practice. My $500 per hour rate
is well within the reasonable range of rates charged by other lawyers and consultants
providing this type of testimony before the Commission. I also utilized the assistance
of a junior associate billing at $266 per hour to more efficiently and cost-effectively
assist me in the review of legal invoices and the preparation of my direct testimony.

The invoices for my services are included in Schedule II-E-4.4 of the RFP.

VIII. CONCLUSION

Q. DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?

A. Yes.
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HUNTON

ANDREWS KURTH

Tab R. Urbantke

Partner

turbantke@HuntonAK.com

Dallas
+1 214 979 3095 direct

BY in

For over 15 years, Tab has represented and counseled
some of the largest energy companies in Texas and
the United States, including electric and gas utilities,
transmission-only utilities, retail electric providers,
power marketers, generators, mining companies,
and other energy sector clients.

Tab regularly advises clients of the regulatory implications and risks of project
development, capital market, and commercial energy transactions. His
experience includes both rulemaking proceedings and administrative litigation
involving a variety of rate case, licensing, complaint, and merger proceedings
before numerous state and federal agencies, including the Public Utility
Commission of Texas (PUCT), the Railroad Commission of Texas (RRC), the
Texas Commission on Environmental Quality (TCEQ), the State Office of
Administrative Hearings, the Electric Reliability Council of Texas (ERCOT) the
Federal Energy Regulatory Commission (FERC), and several state public utility
commissions. He has also led negotiations for clients on a variety of
commercial energy transactions. Additionally, Tab has significant experience
advising clients on legislative strategy, drafting and advocacy efforts.

Relevant Experience

https://www.huntonak.com/en/people/tab-urbantke.html 04/05/2019
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- Represented Texas’ largest electric utility in connection with the PUCT and
the FERC’s approval of sale, transfer, and merger applications arising from
majority owner’s bankruptcy and restructuring - one of the largest
bankruptcies in US history.

- Represented Texas’ largest electric utility in connection with the PUCT’s
approval of a $400 million asset swap with another major electric utility.

- Represented Texas’ largest electric utility in connection with multiple
system-wide cost-of-service rate cases before the PUCT and municipal
regulatory authorities with billions of dollars at stake in capital investment,
smart meter/grid technologies, and energy efficiency rate mechanisms.

- Assisted in representation of a new-market entrant transmission-only
utility in litigated proceedings before the PUCT, including multiple
applications for certificates of convenience and necessity for proposed
transmission line facilities, and an initial application for transmission
service rates.

- Represents electric utilities in connection with matters involving new
transmission line construction, including interfacing with ERCOT and
obtaining appropriate regulatory approvals and negotiating
interconnection and other commercial agreements.

+ Lead counsel for major Texas utility in legislative drafting and advocacy
efforts, including issues relating to electric ratemaking, transmission line
planning and certification, renewable energy, energy storage, and
condemnation.

Electric & Gas Utilities

- Assisted in representation of a large nuclear generator before the TCEQ
regarding the establishment of a regulated low-level radioactive waste
disposal rate.

+ Lead counsel for a natural gas midstream company in connection with a
shipper’s rate-related complaint before the RRC, including representation
in mediation proceedings.

https://www huntonak.com/en/people/tab-urbantke.html 04/05/2019
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- Assisted in representation of Texas’ and the United States’ largest natural
gas local distribution company in connection with the RRC’s prudence
review of several billion dollars in natural gas purchases.

Energy Regulatory Compliance

- Lead counsel for a major competitive power company in connection with its
mine permitting, reclamation, and bonding efforts.

- Represented and counseled clients on compliance with North American
Electric Reliability Corporation and regional reliability standards, including
preparation for and participation in audits and investigations.

- Represented Texas’ largest electric utility on implementation of
’ environmental mitigation requirements under the Endangered Species Act.

- Assisted in the representation of Texas’ largest power generation company
before the PUCT in terminating its state-mandated obligation to auction off
generating capacity.

- Assisted in the representation of a power marketer in alternative dispute
resolution efforts before the ERCOT and related PUCT appeals regarding
wholesale settlement and market payment issues.

- Counseled a large Independent System Operator in the Eastern
Interconnection regarding administration of unbundled wholesale electric
markets, including tariff administration and interpretation, regulatory
compliance, and corporate governance matters.

Legislative Counseling & Advocacy

- Led drafting and negotiation efforts on behalf of Texas’ largest electric
utility in connection with rate-related, eminent domain, smart meter , and
other legislative issues.

- Assisted in representation of a nuclear generator in development,
advocacy, and passage of homeland security legislation.

- Assisted in representation of a national retail food chain in connection with
food labeling and licensing requirements
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Memberships
- Member, Administrative and Public Law Section, State Bar of Texas
« Member, Public Utility Law Section, State Bar of Texas
+ Member, Gulf Coast Powﬁer Association

. Member, Dallas Bar Association

Awards & Recognition -

- E. Randolph Williams Award for Outstanding Pro Bono Service, 2002-2006

- Pro Bono College of the State Bar of Texas, 2002-2005

SERVICES T

Industries

Energy

Practices

Project Finance and Development

Energy and Infrastructure

Oil, Gas and LNG

Power and Utilities Capital Markets
Sustainability and Corporate Clean Power
Energy M&A

Energy

FERC, NERC and State Energy Regulation

Renewable Energy and Clean Power

EDUCATION ) -
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JD, Baylor Law School, Order of the Barristers, 2002
MPPA, Baylor University, 2002

BA, Political Science, Baylor University, 1998

BAR ADMISSIONS _

Texas

COURT ADMISSIONS -

US District Court, Eastern District of Texas

NEWS

L

Hunton Andrews Kurth Announces Expansion of National Energy Practice with
Addition of Myles F. Reynolds and Tab R. Urbantke, August 7, 2018

Media Coverage on Arrival of Myles F. Reynolds and Tab Urbantke, July 25,
2018

Hunton Andrews Kurth Expands Dallas Office and National Energy Practice
with Addition of Energy Regulatory Partners, July 19, 2018
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Pagelofl
CHART OF ATTORNEY RESPONSIBILITIES AND
HOURLY BILLING RATES
Firm Name Position Hourly Responsibilities
Billing
Rate

Lloyd Gosselink | Chris L. Brewster Principal $325.00 | Oversee and manage witnesses
Rochelle & Dan Wilkerson (debt service
Townsend, P.C. coverage/revenue requirement),

Dennis Waley (credit rating/debt
service coverage), and David
Anders (policy, accounting, and
general background/ rate case
issues)

Thomas L. Brocato | Principal $345.00 | Lead counsel; generally
prepare/oversee rate case
preparation; oversee and manage
rate case expenses generally;
manage witnesses Steve Coonan
(reclaimed water issues) and Tab
Urbantke (legal rate case
expenses)

Hanna E. Campbell | Paralegal $125.00 | General support for rate case

W. Patrick Dinnin Associate $250.00 | General support for rate case

William A. Faulk III | Associate $250.00 | General support for rate case

Tanya R. Leisey Paralegal $125.00 | General support for rate case
Karen W. Mallios Litigation $125.00 | General support for rate case
Support
Specialist
Jamie L. Mauldin Associate $250.00 | Oversee and manage witnesses

Joseph Gonzalez (O&M issues,
cost allocation/rate design,
consumption, capital
improvement, debt
coverage/financial reserve);
general support for the rate case

Sam J. Weaver Paralegal $125.00 | General support for rate case
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City of Austin
Law Department

300 W2 Sipeet, PO, Box 1UKS
Aunstin, Texas 78767-1088
(51230742268

(312)973.2208 IRy AROTR
Wreiter's Rireet Line Witer's Fas Line

August 3, 2017

Thomas Brocato

Lloyd Gosselink Rochelle & Townsend, P.C.
816 Congress Ave., Suitc 1900

Austin, TX 78701

RE: Provide legal services regarding the Austin Water rate case revicw, as assigned
by the City Altorey

Dear Mr. Brocato:

This Engagement Letter confirms that you will represent the City of Austin to provide legal services
concerning the above-referenced malter, The City requires outside counsel to follow certain policies
outlined in the attached Terms of Engagement. Please sign and return this Engagement Letter to
Teresa Medina in the enclosed envelope, confirming that you agree to these policies, In addition, the
firm must provide Disclosure of Interested Parlies, per “Section II C" of attached Terms of
Enpagement.

Assistant City Attorney D, Clark Cornwell {s the in-house altorney responsible for manuging this
matter (the “Managing Attorney"), The City will pay for the legal services you provide, in a total
amount not to exceed $725,000.00 for all fees and expenses billed under this agreement.

We have agreed that your billing rate for this matter is $345,00 per hour, The agreed billing rates for
any other hamed attorney(s) and paralegal(s) authorized to work on this matter, if any, are shownon
the attached Rate Schedule. The City will not pay for work by any person not listed on the Rate
Schedule unless I preauthorize the change in writing in an amendment to the Rate Schedule.
Unless later agreed to in writing, these hourly rates are set for the duration of this engagement.

If you require consultant or subcontractor services, you must receive prior weitten approval from me.
Pursuant to the City's accounting and auditing policies, you must bill the City on your letterhead for
services rendered by other firms, i.e., court reporters, record companics, and consuliants. The City
cannot pay invoices from other businesses if they were not hired directly by the City.
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Thomas Brocato
August 3,2017
Page 2

If you have any questions, please do not hesitate to call me or the Managing Altorney.

L. Morgan
City Attorney

A GEE/ED :

Attachments:  Terms ot Engagement
Rate Schedule.

ALM/tmm

-
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Qutside Counsel Hourlv Rate Schedule and Authorized Staff

The City will only pay for work donc by the staff named and at the hourly rates

listed below.

The City expects that this matter will be leanly staffed and economically handied.

Work is to be done by the person with the appropriale qualifications and an appropriate

hourly rate for the services performed.

The City expecis that work on city matters will be done at hourly rates that are a

substantial discount from the firm’s general billing rates,
These hourly rates are set for the duration of the engagement.

Only the following people arc authorized to work on this matter:

Thomas Brocato Principal $345/hr
Chirs Brewster Principal $3250r
Hannah Wilchar Associate $250/hr |
Jamie Mauldin Associate $250/hr
Tanya R. Leisey Paralegal $125/hr
Kathy Hand Paralegal $125/hr
Name Classification (e.g., “partner,” “‘associate,” “paralegal™) Hourly Rate

ot

S M . -8-]T]

Olitside Counsd] Initials Date !

Revised April 28, 2008
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CITY OF AUSTIN OUTSIDE COUNSEL ~ TERMS OF ENGAGEMENT

I. DEFINITIONS
“Agreement” means this Terms of Engagement, including all exhibits and any written amendments, and
the Engagement Letter,

II. DUTIES OF FIRM
A, Scope of Services .

We expect matters to be leanly staffed and economically handled. The Managing Attomey will be
contacting you to discuss the specific work assignments, possible sharing of work between our in-house
staff and your firm, and how to work together most efficiently to fulfill the engagement and to constrain
costs, All decisions will be made jointly by you and the Managing Attorney.

Examples of such decisions include whether to:

engage in extensive research on an issue and who will do the research;
file a motion;

hire an expert;

take a particular deposition; and

engage in settlement negotiations and the scope of those negotiations.

The potential outcome of a case in litigation should be evaluated early and if early settlement is
appropriate, it should be pursued at every stage of the case. If necessary and appropriate, use of a neutral
third party is encouraged. Some cases, of course, must be fully litigated.

Any decision to appeal a case must bc made by the City Attorney.

In litigation matters, all briefs and any affidavits of City of Austin employees done by your firm must be
forwarded to the Managing Attomey for review, in drafl, at least thres business days before filing. No
brief or affidavit may be filed until it has been approved by the Managing Attorney.

In non-litigation matters, discuss with the Managing Attorney the precise services requested and whether
a formal opinion is desired, or informal oral or written assistance,

Copies of all lcgal research or memoranda which you create, whether intended for internal or external
use, must be timely furnished to the Managing Attorney.

B. Representation
The Firm shall coordinate all aspects of its services with the Managing Attorney assigned to this

matter. Contemporaneous copies of all pleadings, legal memoranda, and comespondence shall be
submitted to the Managing Attorney. All policy decisions, including but not limited to all settlement
actions shall be made by the Managing Attomey. Please note that formal action by the Austin City
Council may be required to approve certain actions, including settlement. All contact with City Officials
must be coordinated through the Managing Attorney.

Jof6 Revised March 8, 2016

419



WP/TRU
Page 5 of 170

C. Interested Parties Disclosure

If this Agreement requircs Council approval, the Firm must complete a copy of Form 1295
“Certificate of Interested Parties™ as prescribed by the Texas Ethics Comunission prior to the exccution of
a contract with the City. The Certificate of Interested Parties must be completed on the Texas Ethics
Commission website, printed, and signed by the awhorized agenl of the Business Entity with
acknowledgment that disclosure is made under oath and under penalty of perjury. The City will submit
the Certificate of Intcrested Parties to the Texas Ethics Commission within 30 days of receipt from the
Firm. A link 1o Texas Ethics Commission Form 1295 processes and procedures is
hups://www . cthics.state. b us/whatsnew/elf” info_form1393.hun,

D, Conflict of Interest
Before commencing work on this assignment, you must verify whether your firm has a conflict of

interest with respect lo the parties involved, If any conflicls are present, please advise the Managing
Altoney immediately in writing. )

Your Firm may be asked (o represent various clicnts whose interests arc adverse to those of the
Cily. By signing the Engagement Letter, you affirm that no such conflict exists. Further, during the course
of this representation, your firm shall refrain from representing clients whose interests may conflict with
those of the City. Should such a conflict arise, you shall comtact the Managing Atlorney immediately to
discuss the situation,

L. Agsignment

The Firm may not assign this Agreement in whole or in part, or subcontract any legal services
without the prior writlen consent of the Managing Attomaey.

E. Budget Cap to Complete the Engagement
If required by the Managing Atlomney for this engagement, the Firm’s budget for this matter is

attached, The budget may include an agreement that work on this matter will be billed on an hourly basis
with total fees to complete work on the matter capped at the budget lmit. The budget shall include a
list of specific legal services, including a detailed estimate of all fees, expenses, and costs for each legal
service to be performed. If it becomes apparent to the Firm that it may exceed the budget cap because of
unforeseeable, exceptional circumstances, the Finm may notify the Managing Attorney in writing
describing in detail the rcason why the Firm sceks o increase the budget cap. It is solely within the
City’s discretion to deny or agree to a budget cap increase.

G. Ethics

In providing legal services lo the City, the Firm and cach attoruey providing services to the City
shall fully comply with the Texas Disciplinary Rules of Professional Conducl, The law (irm shall
promptly notify the City il any disciplinary action or malpractice action is instituted against the law firm
or an attorney providing scrvices to the City,

H, Media Inquirles .
All inquiries from the media must be referred to the Managing Attorney for response, No public

comment on litigation matters may be made without prior approval from the City Attorney.

I. Authorized Expenditure Ceiling

The total cosi of fees and expenses to the City for representation in this matter shall not exceed
the authorized expenditure amount specified in the Engagement Letter. If the City requires additional
services, a new or amended Agreement is required before fees or expenses exceeding the expenditure
ceiling are incurred. The City will not pay any amount in excess of the authorized expenditure ceiling
without a new or amended written agreement. Unlike the Budget Cap which is fixed for the
engagement, the authorized expenditure ceiling may be increased if additional work is authorized.
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J. Expenses . ) )
The Firm shall exercise prudence in incurring expenses. The Firm agrees to timely pay for all

reasonable expenses incurred during representation of the City in this matter, including litigation
expenses, if applicable. Such payments shall be made as they become due and payable subject to
reimbursement as provided in this Agreement, The City agrees to reimburse the Firm for the reasonable,
actual cost of expenses incurred in this matter as provided in the Billing Requirements section of this
Agreement.

K. No Increase in Billing Rates
The City will not increase billing rates for any matter which is in progress without the written

approval of the City Attorney in an amended Rate Schedule.

L. Indemmity
The Firm shall indemnify and hold the City harmless from any claims, liability, damages, suits,

«causes of action, and judgments arising out of or caused by the negligence, gross negligence, malpractice,
or willful misconduct of the Firm, or any attorney associated with the Firm, in the rendering of legal
services.

M. Insurance

The Firm shall carry professional liability insurance with minimum limits of one million dollars
(81,000,000.00) per occurrence and shall not permit such insurance to be canceled or lapse during this
engagement. The Firm shall provide an insurance certificate or other proof of insurance to the Managing
Attorney with the return of the signed Engagement Letter.

N. Work Products
It is agreed that all files, reports, exhibits, pleadings, data compilations, memoranda, and other

work products produced under this Agreement, collectively, the “Documents,” are the property of the
City of Austin. Upon termination, the Firm may retain a copy of the Documents, but the Firm shall
deliver the original Documents to the City Attorney on request, at no expense to the City,

I, BILLING INSTRUCTIONS

Failure to follow these policies may result in no payment for part or all of the fees associated with
work that does not comport with these policies.

The City will not pay for work outside the scope of work and assignments approved by the
Managing Attorney,

All invoices must be submitted with a remittance page. Your firm'’s name and remittance address must
exactly match your registration on the Vendor Self Service System (VSS).

If your firm has a change of address, you must notify the Managing Attomey immediately and update
your registration on VSS, If you move to a different firm, you must indicate in writing your final date
with the firm, submit a final invoice from the firm, and indicate your start date with your new firm. The
continuation of this engagement and any staffing changes at your new firm must be approved in writing
by the City Attorney.

A, Billin uirements
1. Itemized bills must be submitted on Firm letterhead on a monthly basis,
2. Itemized bills must include a remittance page.
3. The Firm shall bill time in 1/10* of an hour increments.
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4. The negotiated hourly rates on the attached Rate Schedule include all overhead and intema]-

charges associated with your firm's practice. The City expects that work for the City will be done at a
substantial discount from the firm's general billing rates. The City will not separately pay for overhead or
law firm costs associated with services of secretaries, word processors, librarians, investigators, or other
support staff,

5. The City will not pay for time spent preparing, discussing, or correcting a billing statement.

6. The City will not pay for opening routine correspondence which does not require a response
or impact the merits of the case.

7. The City expects inefficiently spent time to be shown on the bill and written off in the sound
exercise of billing judgment.

8. Any attorney work product for which the City is billed shall be provided to the City, either
clectronically or as a paper copy at the time it is completed,

9, If the Firm requests attorney fees in a contested motion and fees are awarded, the draft should
be made payable to the City of Austin, or the amount of the award must be specifically credited on the
next billing statement,

"10, A copy of all invoices, bills, and receipts for expenses shall be attached to the monthly bill.

11. Expenses over and above the limits set forth herein shall be borne solely by the Firm and
shall not be reimbursed under this Agreement.

B. Billing Statement Requirements

All billing statements must contain the following information:

1. IRS taxpayer identification number of the firm or attorney.

2. The vendor's name and address which must exactly mateh the name and address on the VSS
(e.g., if the name includes L.L.P., it must match on the bill and on VSS).

3. Style of case or Matter description.

4, A remittance page with the monthly statement,

5. Dates of service and a detailed description of service. Vague descriptions, such as “review,”

“update,” “attention to file,” “research,” and *trial preparation™ without more specifics are not acceptable, -

6. Name, classification (e.g., “partner,” “associate,” “legal assistant”), billing rate for the person
doing the task, and specific time for service to a tenth of an hour,

7. Detailed listing of all expenses with supporting documentation for all third party and travel
expenses,

The City is exempt from payment of Federal Excise and Transportation Tax and Texas Sales and
Use Tax. The Firm's invoices to the City must not contain assessments of any of these taxes.

* Please note that billing statements are subject to release under the Public Information
Act.

C. Consultations

1. The City will not pay for inefficient conferences among outside attorneys or support steff.
The City expects the matter to be leanly staffed.

2. The City will not pay for time involved educating an outside attomey on a particular matter
when it has previously been handled by another attorney in the Firm,

D. Court Proceedings Attendance
1. Attendance of more than one attomney at depositions or court proceedings, including trials, is

not reimbursable without prior approval by the Managing Attorney. Generally, one attorney is expected to
bandle matters.

2. Time involved for clerks, junior associates, or paralegals to accompany counsel to
depositions, hearings, or trials for training purposes is not reimbursable.
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E. Inefficient or Duplicate Work

The City will not pay for inefficient work, including the following:

1. More than one attomey performing any one task on a matter.

2. Anasttorney to re-do the work of a paralegal or another attorney.

3. Multiple entries for reviewing correspondence, documentation, tral, and/or deposition
transcripts, indicative of inefficient work.

4. Repeat and inefficient research on an issue,

5. Legal research over 3 hours or any paralegal project over 5 hours, without prior Managing
Attorney approval,

6. Research for matters which should be within the knowledge of an experienced practitioner.,

7. Time spent training junior or other lawyers,

F. Expenses
The City will not pay for the following expenses:

1. General operating expenses other than long-distance phone bills, postage, and copying (not to
exceed 10 cents per page).

2. Unnecessary use of express mail, facsimile transmissions, or couriers,

3. Any computerized legal research over $200.00 without prior Managing Attorney approval,

The Firm must evaluate the need to engage expetts, investigators, visual aid companies, etc. on a
case by case basis, and must obtain approval of the Managing Attorney before retaining amy such
services,

G.  Xravel

The City will not pay:

1. For time spent traveling unless productive work is done during that time or a specific
arrangement is agreed to in writing with the City Attomey in an amendment to this agreement.

2, For air travel expenses in excess of standard coach or economy fares. Counsel is expected to
take adveatage of special fares or discounts whenever possible and will check with the Managing
Attomney for information on City vendor discounts.

3. For lodging and meals that exceed the per diem rates established by the U, 8. General
Services Administration,

4, For alcoholic beverages.

5. For charges from in room hotel “honor” bars.

The City will pay for automobile mileage not to exceed the amount permitted as a business
expense under the Internal Revenue Code,

IV. DUTIES OF CITY
A. Payment Terms

1. The City shall pay the Firm on the basis of monthly invoices submitted by the Firmo and
approved by the City Attorney or his designee.

2. The City shall make payments to the Firm within 30 days of receipt of an invoice meeting
contract and billing requirements.

B. Disputed Payments .

1. If the City disputes any item in an invoice the Firm submits for any reason, the Managing
Attomney shall advise the Firm of the issue and request that the Firm submit a new invoice of current date
that does not include the disputed amount. The City will not pay for time spent discussing or correcting
an invoice.
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2. Ifthe dispute is later resolved in the Firm's favor, the Firm may include the disputed amount
on a separate invoice or on a subsequent monthly invoice,

C. Written Amendment
Unless otherwise specified, this Agreement may be amended only by written instrument executed

by the City Attorney.

V. GENERAL PROVISIONS

A. Compliance with Laws
This Agreement and all disputes concerning this Agreement shall be governed by the laws of the

State of Texas. Venue of any civil action between the parties regarding this Agreement shail lie
exclusively in Travis County, Texas. All obligations of the partics shall be deemed performable in Travis
County, Texas. .

B. Ripht to Audit
The City has the right to inspect and audit all books, records, and documents of the Firm

pertaining to this engagement at any reasonable time, to the extent necessary to verify the accuracy of any
statement, charge, or computation.

C. Audit Expenses
If the Firm is asked to provide information to the City, including, but not limited to City auditors

(either City employees or professionals hired by the City to audit the City’s records) or the City finance
department, the Firm shall provide such information at no additional cost to the City.

D, Entireties
This Agreement, together with the engagement letter, shall constitute the entire Agreement and
understanding of the parties concerning the engagement of the law firm, There shall be no amendment or

modification to this Agreement, except in writing signed by all parties.

E. Severability

If any provision of this Agreement is declared invalid, illegal, or unenforceable by a court or an
agency of competent jurisdiction, such declaration shall not affect the remainder of this Agreement and
this Agreement shall be construed as if such invalid, illegal, or unenforceable provision had never been
contained herein,

V1. EFFECTIVE DATE; TERMINATION OF AGREEMENT .
This Agreement is effective as of the date the City receives a copy of the Agreement signed by
the Firm and a completed Certificate of Interested Parties,

The City may terminate this Agreement with or without cause at any time, Upon recelpt of a
written request by the City, the Firm shall immediately discontinue work under the Agreement and
transmit all files or written materials to the City. Thereafter, only those legal services necessary to
effectuate termination of representation or transfer to another attoney may be performed, All such
services must be expressly authorized in advance and in writing by the Managing Attorney.

6of6 Revised March 8, 2016

424



| seancH

WP/TRU
Page 10 of 170

BROCATO, THOMAS L.

FRIMCIPL

(5123 23225857

AW L e 20 )

Best Lawiiers

Ranhod Tn * |
CHAMBLRS

Ince 2304, TOmM3s has EOWEY probleme for Lioyd
Gesgeink cliznis 1hrough nls mare Inan 27 yaare of
experlenss in rapraeenting crente telore ragulatory
agancles, the courte, and the legisiature, tn addiion to ks
focus on wlility admintstrative (3w, his exparienca at the
leglslaturs, rate procesdings, rulamakings, tranemission
lin2 icensing 3ppacations, and xppetate litgalicn make
Thimae a valuatie esouzca for Shznle with efacing, gas,
and watsr ublity Issuee,

Praclica Areas R

Professional Licenszs and Educstion -~

+ Agmtied o the Siale Bar of Texas (¥1990)

+ Admifled to the U.5. Suprame Cotn and tha Fiih
Clreutt Coun of Appaals

+ 1.0 Texss Tech University Schoal of Law (193i0)

* 6.4, The Univarally of Texas at AUEln (1937)

:—?»}:—}\_ggsgntaﬁve Experience e
Fublicabions and Fresentat:ons ~
F—‘r‘r’::'eAssionalessucia:ions and Membershins -
Henors snd Avards e

Personsl Profie

425



WP/TRU
Page 11 of 170

BROCATO, THOMAS L.

PRINCIFA,

Ince 2004, Thom3s has eolved protieme for Lioyd

Greseink cli2nle ihough his more than 27 yzars of
exparience In repreceniing slerie before raguiatary
3gantles, the counke, and the legislatre. tn 3dotion to his
t3CUE On Ltlity administrative 13w, his exparenca atthe
legielabira, r3fe procezdings, tuizmakings, ransmission
line Hcansing appucatons, and appetate tnyaticn mak:
Thomas 3 Valualda rapourcs for Cli2nie with eRcs, gas,
and water ulllity lseLas.

Practice Aress v
O S p— Professicnal Licenszs and Educsticn ~
[EITINT P 4] T N - .
B “‘t L u;e}uu;un ar
- €s aw )' Crs Representative Experience ~

i i
Ranked Tn
GUAMBLRY

« Texas OMce of Publlz Uity Couneal — Aselgtant
Pudlic Counsel rapresanting raeldential and smatf
. a01d . comrersial coneumers on Alactic utkty matars

Taval « Puslic Yiiity Comralgeion of TexaE — Asletant
™
i General COURses repraganiing Ihe poblis Inferess in
reguiatory maiters

Putlicst'ans and Presentations v
Professicnel Associgtions end Memberships v
Honors end Awerds o

Parsons| Profite

426



|

A TR

Best Lajes |

R
CIOTRS
UsA

WP/TRU
Page 12 of 170

Iream 2004, Tr<eras ras schoed prcblems 122 Ly

Gosseink clants tresugh Mis more than 27 yeas of
pyperence In repressniirg clents cetare regutencey
so2nzles, the cours, and the lepisistore, Inaddbcn 13
fozus o= cBity admicigyesue fan, NS eapadence wltn:

rale trgs, naler v an
tne Ieenziny spolcalizag, uns axcelate (1ijsl0% ake
Tremas & v2ILA0D'E reSowTe f0r CLENTS With e0rC, (5,
D3 Wkt nity Bsues,

Prctss sse
F‘I.FﬂES'EIC?'lB‘( ticarézs and ;0.10550& o __,“
Reprefemat(.e Experience W
Putlicatons and Precensalions IS

* Epemker *Rata-gemng 107 Moricpal Lulties *
TELEA Erergy Conferenze, Moy 2017

¢ ANnegg Frepersan,’ EUSH Couna pressad in
Desorer Wny 2018, Charesion Fapruary 2017,
Ealtmare CClob2r 2017, Denver Jenumry snd
August 2015, Tisdes Aprt 20448, Sscremese Juiy
2044, Cemer, Coloredo June 2343, Creyerce.
Yaving, August 2043, Cisezo, Cecemier DT

' Eesber ‘A New Ers of MOV Rate Aop24ls Beide
Ve PUC,” TFPA Annual Meeth), Lne 201§

' Epeaker “Oncor BLie ang the Rizhardsos Uiigation,”
TCCFUi Fail €eminar, Ditaoer 2015

! Eceaker *3reke Ultity Issues Lodele,” TOAA
€urmmer Conferante, Jwne 2015

* “Wamopst Femicipaian 5 vee Pubiz Lulty
Somrissen any Ryfimyd Sammissia,” 204
TCCFUI Fall Sentnar, Tecemrer 2014

' FrHousE vaness Prepsmisn gemnar, FERT
Elal Tralning, May 261¢

¢ *Gatio Rayuwie: Tap Moch, Tas Laie, ¢rdust
FAghl, Guif Coast Power Assxcistian Annust
Meetng, Apdl 2014

* "Mussspaty Oaned Uity Rave Appest— Oy of
Aussn, Becr< Ryie Revlew” presented attre
Tens Fublz FOwer Associatiin Avy.al
Meeling, 203

' *MSU Rale Azpegt = City of Ausin, Eielrg Rete
Revlaw, dessaniad i the PubIz UGy Law Saclion
Semlrar, Aust 012

¢ *Brargy Updats: Recem Enemy Sases ang PUC
ACN sy’ pessenise ot the TCOF UL Leplalioe
‘Aveg-dy Eeminar Qurcber I, 2311

 *Rezent Ceveldpments 5: ine PUC, RRC, a5¢
NCE,” presemed st the Texes Chy Ansimays’
Zummer Coniyenze, Jore ~C, 3210

+ ‘Compstitve Renewerie Enerdy Zones.” 92sen(sy
abthe ASAMA ! AAEE Breivg Bymposium, Apdi 13,
ind]

427



WP/TRU
Page 13 of 170

BROCATO, THOMAS L.
PRINCIFAL

(512 322-5557

ince 2804, Thomas h3s Eolved protieme for Licyd

Geesetink chznle through hiE more han 27 y2ars of
experienca in repeeenting ckends Tefora raguiatory
agancles, tha courle, and the legislature. i 3dottian o his
tacys o ullitly admitisirative 13+, his exparienca 3t the
Srozzee, Tadmes L legislaturz, rate proteedings, rulzmakings, {ranemiselon
line Hcansing appicatiors, and appelate ltQation maka
Thoras 3 valiakia reésourca for cliznle with elacins, gis,
and watar ubiilly lasuzs,

Practice Aress
= Professicnal Licersas and Educaticn w
ST WA R X3
~ KT .
1__B_§b_§_1‘_'51}13 e.r_s Hepresentative Experience b
Rinked In
CHAMBERS Publications end Presentstions w

\

¢« 28 -

N Professicral Assoaigticns snd Memberships e
e werrot - o

Honors and Awsrds

- Tha B2el Lawyers In America®: 2616, 20%7, 3ad
2018

+ Seizctad Taxae Supar Lawyals Lkl Thameon
Reuvters: 2016-2018

Perscnsl Profia -

428



WP/TRU
Page 14 of 170

BREWSTER, CHRISTOPHER L.
PRI L

{312) 2225231

Fo ) Nrls brings broad any feep Sxperanee in 22oms

utilly lseree—Including deragelatag wholesale 3nd
Te13% aleciricity ma reets—1id -aur Enargy and Uizy
Practice Group. He's 3 feading panicipard in the deslslsn.
making process of tha Electric R2latiiMy Councll of Taxae
(ERCOT) and (e Fubis Utifty Commissisn of Texas, ard
he cerrenily g2rves on ERCOT s Teshmical Aavisary

Commitbee,

Chrs represents clifee in ranemiselon and distributian rate;

caes arit proveedings 3nd represents consumars in
‘i’ ohi Brewster

' comesterhiyanam

Tunhed In

QGIAMBLRS
a Industey matiers.

complaints 3t the PUC,

Priot to Jolning Liawd Goseeltnk, Chiis 2rved 35 the L2ad
Efacin Pailey And lyst Tor 1he Pubts Unity Comniesion aof
Texas whera ne acvised 12 sammisskaners on eleclric-

2018

CuaaphicL
Torvmn

Practice Areas N
Professionsl Licenses and Educstion -~

« Atmilled 1o the Sizle Bar of Texas ([ 2904)
+ Licensad In Hiinais (2007

+ 4.0, Unlearelty of Notre Dtame Law School (2002),
cum favae

+ 3.8.A. Accaurting, Univarslty of Howuslon (1923),

cum taude
Representstive Experience e
Publicatiuns end Prasentatons ~,

Professionsl Associaiions and Membearships
Henors snd Awards W

Parscnsl Profie Lo

429



WP/TRU
Page 15 of 170

BREWSTER, CHRISTOPHER L.
PRIMCIZAL

{512) 322-22831
ATTORNEY$
R, St

c hrig bringe broad and deep experiance In gl2cine
utility fssuae—Including deraguiatad whotzeale and
r£13% alectricity markais—1o aur Energy and Ullity
Practice Group. HE's & leading participant in the deciiiea-
making process of 1ha Electic Raliatility Council of Taxas
[ERCOT) and the Fubikz Uity Commission af TEX3s, and
he currenly s2rves on ERCOT's Technlcal Advisary

Commiitze.

Chris represents Cit2s In transrigsion and distibutian rate
CaveR 3rd Froceedings Ind represents conGLME2re

pronen
compans 3t e PuC.
, comsaliiasamom Prior ta Jairing Lioyd Gosselink, Chils served as the Laag

Elaciis Pallcy Anatyst for ihe Fubbio Utility Comenzsslan of

Banked In
Texas whera he auvleed the sommlesianers on 2lecine-

(HAMDERS
b Induetry matlers,
018 -

Chiaagpbicta
2rremy

Practica Aress ~
Professions| Licernses and Educaficn s

Representative Experience

* Repraeenie oltige a5 concumare in tha ERCOT
slaksholder procese

- SEne2e 3¢ Small Commerelal Consumer
Rapraeeniailva on ERCOT'e Technlcal Advisory
Committze {TAC) (2007 to praeanl); servae 3s Small
Commerelal Cansumar Rapragantative on ERGOTs
Retali Market Subrommilitae and Wnolaeale Markat
Subcommitzze

- Repraearis chles In rarsmiasica and vletriulion
utility rat2 case procesdinge 31 the Public Uty
Commiselon of Taxas

* Repragerie SiEs In ch3lergze 10 FUC gacielons in
Distnci Court

- Repraganis sommerclal businesses, small ndusinial
oanzerne, chiCheE ang nan-profits In complaints
a3t thelr Retall Elzciris Pravider 3¢ the Publlz
Uthizry CommigElon of Texas

430



REWSTER, CHRISTOPHER L.
FRINCIPAL

Iy 3I2-5831

C hds brings bread and caep pxzerence in seciic

utiry ksves- 3ing qul and
relal! elecinzity maKes-—g our Ereigy 903 Uting
Praziizz Group rie's 2 lgseng padizinent 5 ¢2 decaien-
mading Drozess of 2 EISKINT REHECin’ CCunsl ot Texas
(ERCOT! an3 the Publc ity Qecverissicn of Texas, a~g
he zurreeey senves on ERCUOT'S Tachnizal ASuisery
Commuze.

t Chds redcesents ches In vansmission and et eulix rate
omia Fuerds,

FAAD)
" eeblaeigeey

cases ang I L1 L L3

coerpisnts at the FUC.

Pris t2{olviod L0y¢ G382 198, Chiis skaved es e Lesd
Eectiz Poilcy Analyst dor e Fupiz Uity Commiss'on of

Texac where hE sevised the commissid=ess en el

rdusity matters,
Prastits Areas A
Frofaeslens! Liszreas 3ng Edusaton e

Repreeaniative Experiance .
Putiicatone and Fresemalons “

T Fanelsy "Cvendes of te Radiary Ser ices
Srosituer ERTOT Make: Summe, Febrsry 26,
2¢8,

' Fanetyy "Gr3 Sacumy EnS Cmyexl Intrastruziue
Frotecion” Feit Toeliererch ot ie (537 Cosst Paser
Aszcdatian, Octebar 1, 2218

T CERCOT 1017, Texzs Munkipal League (TAR) 29
Tewns Codtion Yo Arcrcaiie Power {TCAF), YAELS
of Energy” Seming, Rou~2 Reck, Texss, Decerrger
7, ¥G12

» MRraniaed Arvrendme s 13 the Teams Descininan
RNeT et s Cramginy arg ¢y, Texas CoAiNion
of Citles o Uty 1ssuss "Hack 13 Basics” Semlar,
ning, Terss, Sepiemosr 17, 3010

' Fangisy, Nodal Trengtize in e ERCOT Atertel,
Fublc \hity Law Secton Sorhzcamce, AQustIy,

i o]

! Panelyy, Zoosl 1o Nocel A Epedal Edetng
‘werkshep by the G Const PowarAssecistion,
Angust 4E, 2010

Profzesicnal Assaci3tonE and Mzmberehips -
HLAOTE ang Awarns -

Persanal Frede h

WP/TRU

[Ceeesc | Page 16 of 170

431



WP/TRU

- SEARCH B

Page 17 of 170

BREWSTER, CHRISTOPHER L.

J5s

=i
1 h)

C hils krngs trosd Bnd dsep experience in Keciic

ullly Bxues—~—incuding dersgulsted whalesals ang
retalf :l:cmdfy markes—~—io aur Eneagy and Utiky
Practize Group, Ha's & lesang padicihant I ke decsicn-
making peazess olithe Elecidz Relabiity Gouncl of Teuss
IERCOT] and 12 Fuble WSy Sovrisyan of Tenes, o
he cypersy sepess on ESSOTS Tachnbia! ASvisoos

Commitee.

Chris raoresents chas In ransmissicn and alstriulion rehe
casss and precesdings and represents onsuTens i

cowpisinis ot the PUC,
Prioe 1o folsing Leye Gaszeing, Chis sanved as e Lead

Erckie Poicy Anatrst oo e Pudlc Uty Commissian of
Texss when he 8ovisad the COMMISEINTArS on Beciies

Putblisations and Presantalicns

Frofeesional Assaciszons and Mambareshige

Henors 302 Awarts ;\

Swiactian for Ingusisn by Thomssn Rautzes in Texes
Syper Lawyers — Rising 2tars Sditcn 2017

- Fersanal Prosle e

Ivdustry rastters.

Frasina Arede “
Profzeelenst Libarese and Edsnaton
REepressriative Experianca w

432



A e
(Grosss mm

WP/TRU
Page 18 of 170

ey -
355 T e

DINNIN, W. PATRICK

SSOCIATE

[E1"\ 3"\":

atrick agslste oli2nte with matiers involvirg alestne,

g&#, ang water uliky earvices befors tha Putic
Uttity Commiesion, Rairoad Tommisston, and 2 State
Office of Adminizirative Hearinge ragardirg ERCOT
maltars, lsenee applications, rale pracasaings, senvice
arag fsgues, wlemakings, CoagUmer compeaints,
epforcament, and governmant celstizne.
Paurick has signicant experiance Investigating,
negoliating, and g2tling violatione of ERCOY prolocols,
PLIRA, and PUC tuies I his prayious Izl in the PUC's
Oversight and Enforcemant Siviston,

71
Ini Fetrick Ohrin

Fractica Areas -

2rofessions! Licerses end Education v

Represertative Experience

Professionsl Associgtions =nd hMemberships v
Honots and Avisrds o

Perscnsl Profite ~

433



WR/TRU

s 4t

ATTORHNEYS

11

DINNIN, W. PATRICK

ASSOCIATE

(5123 322-5¢

'f,? Balrkk Bt

Page 19 of 170

abick aesisle cliznte with maltars involving alestric,

a8, ang waler ik Earvices befor2 1ha Putiic

Utiity Commitssion, Rainoad Sommisgion, and e Stata

Ofice of Admilnieirative Hearinge ragarding ERCOT

maltare, #53NEE apRlcANONS, ra1e pracerings, Seavios

3123 gges, nlemakings, SCNEUMar Compralnts,
enfereament, ani gavermmant relanane.

Patrck h3s EiGhifizant axperiance Investgating,

neqabiaiing, and e2titing wolatiane of ERCOT protocets,
PURA, and PUC nles in M prevdous rok in the PUCs

Oveselght and Enforsemant diviston.

Practice Areas
Professionsl Licenszs and Educstion

- Agméten lo State Bar of Texss [2015)
* 3.0, Urdvarelty of Hauslon L3w Centar (2015}

- B.A., Governmerd, Undvarkity of T2xae at Auetin
(20113

Representative Experience
Professionsl Associstions and lemberships
Honors and Awsrds

Personsl Profie

b

434



ATTORNEYS

WP/TRU
| searcs Page 20 of 170

DINNIN, W. PATRICK
SOCIATE

(512) 322-E24%

Qe &

alriek agsisie cliznls with maltere involving zlestic,

935, 3nd waler utkry sarvices befor2 ha Publc
Uty Commissien, R3frozd Commission, ard tha Statz
Cmo2 of Admintsirative Hearinge r2pafaing ERCOT
mattars, hoenge applications, rale proceedings, servica
araa Issues, ralemakings, consumer CoMEaInts,
enfarcament, ang gavernment ralations
P3autck has signincant axperiznce inveatlgating,
negoliating, 3nd eatiling Wolstiane af ERCOT protozols,
PLRA, and PUG cules in hls pravious 1ol In the PUC'S

Cvereighl and Enforcement aivielon.

l Read ! ’

FPractice Aress ~
Frofessional Licenses and Educsticn q
Reonzsentsbve Experignce -

* Repragerie SIRNIE In TulemaKng, sarvice area, and
rale CIEL PISC2ROMOE al 112 PUbk: LNty
Commleelon of Texas.

- Repraeerie cl2nie in somplaints and enforsemant
matrare 3t the PUC.

« Pravtguily represenied the PUC I 3 myriad of
leguen 3e an Abamey in the Overeight and
Entorcament division, Including matisss raganding
wholaeale and retzll gfaciicity 2nvices, CCNE,
ERCOT Protacols, anclliary services, abandanment
of watar sarvicag, Lty submeterng and alleeaton
blitag, avercharges, stalalizne of Commission
orgars, B22nes revosatians, rilemakinge, and the
Texat no-call ¥sl.

Professional Associstions snd Memberships  w
Honors and Avards “

Persansl Profte "

435



WP/TRU
Page 21 of 170

atrick aestate cllants with mattacs involving elestric,
gas, and waler uthiXy sanvices befora th2 Puliic
Utilty Commisslon, Ralroad Commisston, ard ih2 Statz
OfMca of Administrative Hearings raganding ERCOT
mattars, Hsznee applicalions, rate procaedings, seavioa
ar2a lesues, rulemakings, CONEYMEr Compralnig,
enfeozment, ang governmant r2latlans.
Patrtck, has eignincant expertence Investigating,
negollating, and e2tlling violallane of ERCOT grotocols,
PLRA, and PUC sules In Pig praviots 12 in khe PUC'e
Oversight ara Enforcemsant 4IVision.,

Practice Areas W
Frofessionsl Licenses and Education w
Representatiyz Experiance “

Professions! Associgiicns and Meamberships ~

* Slale Bar of Texzw
- Pudlic Utliny Law Saclica
- Olf, Gas, and Energy RKeeources Law §actian

Hormors ard Awerds o

Personal Profle v

H
i
H
‘

436



WP/TRU
Page 22 of 170

MAULDIN, JAMIE L.

ASSOCIATE

{512y 223-E283

J ISRAS

E5 dumie stmgin
Ty} Jamie staumin

amle [s @ membar of th.2 Enargy and Uity Practics

Graup focuEIng an agminlerzatve faw In the area of
pubilz uliilty rzguiaton, Jamie's pracilce nvolyzs the .
EPFESENLILION Of MUNISIFAtESs and WHE2E batore the
Publly Uutsy Commizsion of Texas, Rajllrcad Comimission
of Taxag, Texas Commiselon oa EMIranMENT3 Quality,
and the Stata Orioz ot Adminisirative Hearngs,

Pifor ta jointag e firm, Jami2 worked 35 an stomey
§an Francisco, California representing abar interests in
fromt of tha Californa Pupiic Laliles Commisslon
1egarding & wida vardety of matiers InciLging rata caszs,
poilcy rufemakings, 3nd permitling proce2dinge.

Fead Less

Practice Aress e

Professionsl Licensas snd Education ~

+ Agoniled 10 State Bar of Tex3s (100%)

- Admitled 1o Stale Bar of Cal*amia 2011

- £.D., Uniarelty of Hauslon Law Cemtar (2038)
Vangacks Universtty (2301)

Representatva Experience w

Publicat'ons and Presertstons

Professionsl Assacistions and Memberships o

Personsl Pro_ﬁie

437



WP/TRU
Page 23 of 170

LEECCIATE

(5125 300-5360]

Em'e 15 8 menver cithe Ensvy and LISy Prarze

Grouz feCusing Sa sdmblsretoe tax 11 the area 21
cUDIE Uity regulaton, Jamie's greciice tokes the
represemetian of runiciorites and uiltizs tefone the
Puxic Uiy Comnyssion ¢4 Tanes, Raiyass Cemmission
of Texas, Texas Someission on Exvionmentsi Quatly,
mn3J e einle Ofice ot Admisigsmne Heerngs.

Pric« 22 {akeing the firm, Jamrde worked as an stiomey (n
81 Francisco, CEHO RIS repeesentty i8oor leres's it
frenl of tre Celftcrn's Pattke Utiires Commissn

raIRrding & Wiz (ufiely of maness INZuz N3 rate cesss,

ooy ruismekngs, &nd ceminayg proceedings,

Rz less l

Fraciica Areze. “
Predeesions) Cioarses sad Educaton ar
Reprasentathva Experiancs “~

* Rapeeseniing munv.paltizs I gas mie prozeeditgs
atthe AvFrcad Commasion of Teans

T Reprtgemng munCRaltes inaasie rate

orozendngs a7d veries suierrakng proczedings
e Pusiz QBily Commesion of Teves

* Represents cY2s A3 CONSUMETS 7 INE stEkerciger
£eazess a1 tne Elecins Relolity Ceuncil ¢f Teyas

t ASsSling munizpaEes In hagsyatng franchse
agresrents re'sting to the provision of slectricst
sevks wihin e munizelty

! Repeesentsten of neesior puned A and seaer
U3ty in Bale ASzmpar Transaction peotendngs o e
Public L3lty Covmissicn of Texss

' Represmniaion of 2%ecirical pas, 2nd
Iatar i 5 I frent of tha
Qam: Putliz Uttes Sammrisscn regsming &
wde venely cf reteraking, paeniting, and polzy
mratters e rejuisted viffres

' Jepfing nins &°d peopeseq decscns res2ang
Jvesiar oanad Wily ropsaiony retiers a5
raseanch aTorney for the Agmirisvetve Law dusge
alvson o tre Calncrle Ponlls Utines Cemmisgon

Reoresenting vaqkous nsuranie disss o o4l
geticon matiers in bovA Tauns and Calramis courts

Fubiicatong and Preszrtalicns
Prpﬁs_gl;qagﬁswclst’qns and Membersblgs e

Parsonal Fredie ~

438



WP/TRU

SEASTH

Page 24 of 17

MAULD

|-
L S

T AT
{Eiu:_:f 322-5580

N, JAMIE L.

PUDIE UUXy reguinzon, Jamie's peeciiie invaties e

reprasentavon A rrunkipaives and ulliies befone the

of Texes, Tevas Sommission an Esvirnnmental Susity,

and ¥2 inis OtCE of Admistaine Haernrgs,

Prizaes {oluing the Arm, Jemix wo kad as e gtomesin
Ban Frandsco, CaHomia reprasentng leder intenes™ in
frent of e Caificenin Punlic UtlHes Commissian
regamding & wide vadety cf mafiess Indueing rate ceses,
polcy misvekis, and penmiiing proveedings.

Fractice Ameae

Profesglonal Livanses and E@ucaton
Represemaive Experiznca
Futlizstions 3nd Fresenisticas

' Adityar, Rignarasaon Fraals Qe Blaoic ity 52
Teyas Suprerre Caun,” Tre Lanz Star Oovrent, Ao
icae

Wathor, *Texas' Eecirc Srd Orersior Freglzts
facard-Breakng Usege Tris Summer” The Lans
Etnr Currend, Apdl 3032

CorActher, “Texas Rerverds Energy Trends &
Leghkimion,” Tre Lene Star Cuerend, Aneil D217

Qeedther, “Wee of Elacirc and Ratueal Gas URRy
Save Canes BEarecad (n 2047, The Lene Star
Sooerent, tanuary X037

Rereanal Frole

0

J amie & 8. memder o3 the EnsQy and UIR Fratdize
Geouo foCosing ca. edministradve xy T the sren ot

Puolle Ui Ky Cemmizsion of Tayms, Reliase Commissian

&

Frofaszicnal Assoclasons and Mamberehips

o

439



WP/TRU

| searcH

] Page 25 of 170

HEZTLIATE

4T
{E‘ . ;,.Ji DOy g

anmie 5 B manser o the Ensvwy and UiEy Pratlice

J |
J Geous fecusing o sdministratoe Jag o e ses of
pubdz uB#y ragulaten. Jamis's zesctice Puokex the
regres=viasun o runicipses and ufiBes hefers the
Puziic Uthity Cemmiezlan ot Txxes, Rsliioat Cemmissian
of Texas, Texes Sonerissizn on Erdeonmentsl Quaity,

and e Siate OMCe of Amiciaereine Haerrgs.

Price o jalcing tne i, dermie worked ns ancatomey In
&=~ Frandsca, Oalitonls representng Isoct inlenests in
frent af e Catbicrria Pudlke Uthtses Coammission

regamding & wide wsnety of matis s incluz ng rate caszs,

paley nilsmekngs, and pamiteng proceadings.

Fractios frase e
oSl L g B
Represeniaihe Experianze L
E}J.Filcaﬁgng:'and Frecantalions . .

Frofzeelonal Assoclatione amd Mambershipe .«

¢ Etnls Ber of Taway

Zinte Bar of Cajiiierta

Austn Bar Asscclation

Fereanal Frodie

440



WP/TRU
———Page 26 of 170

Bererra

L R

FAULK, WILLIAM A. “CODY"

AZESTIATE

557 322.3817

D5 IS A meanoes Ml Eneyy and L, Erastice
G coaing o ddmpisvatce ime £ the area 38
FUTID QYT raa0ininey 20 peRTiement prlaeding g,

Cody's praciice kvanves the repegestagion of

o K

mancreities, uitres and pratoane s Moz e Poyin

2

Ul Commasisy of Triess, Ralvses Ceormasyon of
Texss, Texas Comrssid o B ineme sty Qusity, aed
iy State T¥Te of Aoensins(lcs Xy, FORng
provding consemsy secdtag o s reelisg 3o .n
NEGSTLINY TS PEpUlENSry BoE IS,

Coty aky hes 2xina3), 1 SWTEARRLY PACC2SAIITY 5D

dafaoding jocl munpalily, Wity ard b

SIS entliy ClANS B KITe rarge o mares

PCLYing mysainny sskroemen 82 renciiing, Cren

hirsinds At ard Pusiz 0 A owraents, lznd
08& reguiaven, and [EgEic in Toxes sate touts,

Resn gz |

T

b
Sresise Ateas g
TIEESInOE! Litareak 3N Saunalar R

T Regeasemat e gt TVAKY A Weser oty n Taxes
Mk far & rate ingrense st tne PuNi Gy
TUISsTR,

* Raptasznize & targe mandipaly-raned eirciric
LHEty In ks rzquest iz Dtegrate JOUMN of secuic
2yl o the Sirctrr RGNty Taenc! 2t Taxes,

| Regyasemag wariuneies water 2istos, and
‘A ual mnd ownsrs (1 TANSCSEan Jne cunn)
Sroteadings 2t he PO UKy Commvssion

 Rpoeesemay manicipst-onsed ultles o dupses
125 2%y Pundc Uty Commissian Seiifiwisg

S SEVRe Seas
Fublizatons and Frazentyions v

ProfEesiondl Asseclatong and tlemteshrs o

Parsaial Protie

441



WP/TRU
Page 27 of 170

DTN
PUC DOCKET NO. 42857 P U00UD
SOAH DOCKET NO.473-14SI38.WS 7515 oy 11 ;

: ' : 35

[XID [
oyl !o Jio Y cox

PETITION OF NORTH AUSTIN Filing 645

MUNICIPAL UTILITY DISTRICT
NO. 1, NORTHTOWN MUNICIPAL
UTILITY DISTRICT, TRAVIS
COUNTY WATER CONTROL AND
IMPROVEMENT DISTRICT NO. 10
AND WELLS BRANCH MUNICIPAL
UTILITY DISTRICT FROM THE
RATEMAKING ACTIONS OF THE
CITY OF AUSTIN AND REQUEST
FOR INTERIM RATES IN
WILLIAMSON AND TRAVIS
COUNTIES

PUBLIC UTILITY COMMISSION
PETITION OF NORTH AUSTIN
MUNICIPAL UTILITY DISTRICT
NO. 1, NORTHTOWN MUNICIPAL
UTILITY DISTRICT, AND WELLS
BRANCH MUNICIPAL UTILITY
DISTRICT FROM THE
RATEMAKING ACTIONS OF THE
CITY OF AUSTIN AND REQUEST
FOR INTERIM RATES IN
WILLIAMSON AND TRAVIS
COUNTIES

OF TEXAS
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ORDER ON REHEARING

This Order addresses the appeal by the petition of the North Austin Municipal Utility
District No. 1, Northtown Municipal Utility District, Travis County Water Control and
Improvement District No, 10 (Travis WCID No. 10), and Wells Branch Municipal Utility District
of the wholesale water rates imposed by the city of Austin by an ordinance adopted by the Austin
City Council that set rates for the city’s 2012-2013 fiscal year.! This Order also addresses the

! As discussed below, the parties dispute the years for which petitioners properly filed appeals of the city’s
ratemaking actions; however, the parties agreed to use the city’s fiscal year 2013 budget, which includes the rate
ordinance for the years 2012-2013, as the ordinance being appealed.

MSSig
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appeal by a separate petition of the North Austin Municipal Utility District No. 1, Northtown
Municipal Utility District, and Wells Branch Municipal Utility District of the wholesale
wastewater rates imposed by the city of Austin by the same ordinance adopted by the Austin City
Council that set rates for the city’s 2012-2013 fiscal year. The water and wastewater appeals were
consolidated for hearing by agreement of the parties and a single proposal for decision was issued
for both appeals. In both appeals the petitioners requested that the Public Utility Commission of
Texas set just and reasonable rates pursuant to Texas Water Code (TWC) § 13.044.2 In addition,

petitioners asked the Commission to establish interim rates.

On July 10, 2015 State Office of Administrative Hearings (SOAH) administrative law
judges (ALJs) issued a proposal for decision which recommended that the Commission set the
water and wastewater rates to be charged to petitioners at the same level as the rates in place
immediately before the rates that are appealed. The ALJs made this recommendation because they
found that the city did not meet its burden of proof under TWC § 13.044 to show that the water
and wastewater rates it charges petitioners are just and reasonable. In the alternative, in case the
Commission did not agree with the ruling on the recommended rates, the ALJs made findings on
over 40 revenue-requirement adjustments to the 2012-2013 rates that are urged by the parties. The
ALIJs also recommended that the Commission order the city to refund to petitioners any amounts
over-collected for water services under the appealed rates and that the Commission disallow

recovery by the city of rate-case expenses.

The Commission adopts the proposal for decision including its findings of fact and
conclusions of law except for the ALJs’ recommended rates and as otherwise discussed in this
Order. The Commission fixes petitioners’ water and wastewater and rates as found by
Commission Staff but modified by the exclusion of the green-choice electricity rate in the revenue
requirement. The Commission requested Commission Staff to recalculate its proposed rates
reflecting this exclusion and these modified rates were filed on September 29, 2015, Additionally,
as provided by TWC § 13.044(b), the Commission orders the city not to increase wholesale water

and wastewater rates applicable to petitioners without prior Commission approval.

2 Tex. Water Code Ann. § 13.044 (West & Supp. 2014).
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1. Procedural History

The Commission issued its order on October 14, 2015 granting in part the petitioners’
appeal of the city of Austin’s wholesale water and sewer rates. On November 3, 2015, petitioners
and the city of Austin timely filed motions for rehearing. On November 13, 2015, petitioners
timely filed a reply to the city of Austin’s motion for rehearing and Commission Staff filed a reply
to petitioners’ and the city of Austin’s motions for rehearing. On November 20, 2015, the
Commission extended time to act on petitioners’ and the city of Austin’s motions for rehearing
filed in this docket to the maximum amount of time allowed by law. At the Commission’s open
meeting on December 17, 2015, the Commission denied the city of Austin’s motion for rehearing
on all points of error and granted in part and denied in part the petitioners’ motions for rehearing,.

In granting in part petitioners motion for rehearing, the Commission directed Commission Staff to

- re-compute the rates set forth on attachment 1 to the Commission’s order by excluding Water

Treatment Plant No. 4 from the revenue requirement. On January 6, 2015, Commission Staff filed
its re-computed rates. Additional findings regarding this procedural history are added as findings
of fact 32D and 32E.

11, Discussion

A, Cost of service determination under TWC § 13.044
The city contends the rates at issue are a matter of contract between the city and each
petitioner and that it violates the constitutional prohibition against impairing the obligation of
contract® for the Commission to examine the reasonableness of the city’s rates in a cost-of-service
hearing unless the Commission first determines that the contractual rates are so egregious they are

against the public interest.

In addition to its constitutional argument, the city asserts that TWC § 13.044 should be
interpreted to require a public interest hearing requirement. The ALJs’ concluded that the plain

language of TWC § 13.044 does not require that a public-interest inquiry be conducted or that a

3 Tex. Const. art. I, § 16 provides *No bill of attainder, ex post facto law, retroactive law, or any law impairing
the obligations of contracts, shall be made.”
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finding be made that the contested rates adversely affect the public interest. The city concedes
that the Commission has jurisdiction under TWC § 13,044 to consider petitioners’ appeal de novo
through an evidentiary hearing, wherein the city has the burden of proving that its rates are just
and reasonable, and that the Commission may issue an order fixing the rates.> However, relying
on the City of Fort Worth case,® the city disputes petitioners’ right to move straight to an
evidentiary hearing on cost-of-service issues without a prior determination that the protested rates
adversely affected the public interest.” The City of Fort Worth case dealt with an appeal of
wholesale water rates under TWC § 13.043 and the court found that language in that section

required an adverse public-interest finding before the Commission could modify rates.®

The Commission agrees with the ALJs that TWC § 13.044 does not provide for a public-
interest finding before the Commission examines and fixes the city’s rates, Moreover, the
Commission does not have the power to determine the constitutionality of statutes,’ and it may not
find the lack of a public-interest finding impairs that section. The Commission’s obligation is to

enforce the statute as written by the Texas Legislature.

More importantly, because the rates complained of are set by municipal ordinance, the
Commission concludes that the subject of this appcal is not a matter of contract but is the city’s
rate ordinance that imposes the subject rates on petitioners. Therefore, the issues of whether there
is an impairment of contract or, even if an impairment exists whether such impairment is
constitutionally prohibited, are not implicated in these appeals. While each petitioner has a
wholesale water and wastewater contract'® with the city, the contracts, though not identical, do not

specify a particular rate or establish a rate relationship but provide that rates shall be set each year

Proposal for Decision at 10-11; /d. Conclusion of Law No. 6 (July 10, 2015) (PFD).

City's Reply Brief on Jurisdiction at 3 {filed Aug. 23, 2013 with TCEQ) (AIS No. 16).
Texas Water Commission v. City of Fort Worth, 875 S.W.2d 332 (Tex, App.—Austin 1994),
7T 16 TAC § 24.131(b).

¥ City of Fort Worth, 875 S.W.2d at 336 (“the provision here [, TWC § 13.043(j),] expressly requires the
Commission to make a finding that the provider city’s rates are unreasonably preferential, prejudicial, or
discriminatory before modifying these rates so that they are just and reasonable.).

S Texas State Bd. of Pharmacy v. Walgreen Texas Co., 520 S.W.2d 845, 848 (Tex. App.—Austin 1975, writ
ref d nr.e.); City of Dallas v. Stewart, 361 8.W.3d 562, 568 (Tex. 2012).

[4

% Travis County Water Control and Improvement District No. 10 has a water but not a wastewater contract.
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by the city. The petitioners complain of the ordinance that imposes the rates that were set. The
city’s own evidence establishes that the wholesale rates for water and wastewater customers of the
city of Austin are not set by contract with any of the petitioners; rates are established annually
through the city's budget-setting process based on the current cost-of-service rate study
culminating in an annual rate ordinance.!! Further, this process of annually setting rates by
ordinance has been followed by Austin for years and one must presume that the Texas Legislature
understood this process when it enacted section 13.044 and did not include a public-interest-

finding requirement because it was the city’s ordinance that imposed rates.

Accordingly, the Commission finds in this proceeding the contracts between the petitioners
and city are relevant solely to establish the applicability of TWC § 13.044 to these appeals. Section
13.044 is limited to appeals of rates charged by a municipality to a district created pursuant to
article XVI, section 59 of the Texas Constitution, located in the municipality or the extraterritorial
jurisdiction of the municipality, and a resolution, ordinance or agreement of the municipality
consents to the creation of the water districts and requires the district to purchase water or

wastewater services from the city.

Finally, the Commission’s rules that do call for public interest hearings only apply to
petitions to review under TWC chapter 11 or 12 or appeals under TWC § 13.043(f)."? The
language of TWC § 13.044 does not include such a requirement for a predetermination that
protested rates adversely affect the public interest before an evidentiary hearing on cost-of-service
issues is conducted; nor has any court interpreted section 13.044 to include such a requirement,.

For these reasons, the Commission agrees with conclusion of law 6.

The Commission adds findings of fact SA and 5B and conclusions of law 6A through 6F

to reflect the Commission’s decision on this point,

' City of Austin's Exhibit 2W, Affidavit of Greg Meszaros (May §, 2014).
12 16 TAC § 24.128-138.
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B. The ordinance being appealed
A district may appeal the rates imposed by a municipality by filing a petition with the
Commission,'® but TWC § 13.044 does not limit the time within which the appeal must be brought.
On April 12, 2013, petitioners filed their original petition appealing the portion of the city’s rate

ordinance that imposes rate for wholesale water service.

As part of its budget process, the city imposes rates on its customers when the Austin City
Council adopts an ordinance each year that sets the rates and fees for every function and activity
of the city, including rates for water and wastewater service. The city’s fiscal year starts on
October 1 each year, and the rates are set for the fiscal year (applying to bills and charges rendered
on or after November 1). The city set rates on September 12, 2011 for the 2011-2012 fiscal year;
it set rates on September 10, 2012 for the 2012-2013 fiscal year, and it set rates on
September 9, 2013 for the 2013-2014 fiscal year, While the city usually sets one rate for the entire
year, for the 2012-2013 fiscal year it set two rates for water service: one that was effective
November 1, 2012—which was set at the same level as the prior year’s rate—and the other that
was effective February 1, 2013—which was an increase to the prior rate. This February 1, 2013

rate is often referenced in this case as the first phase increase or the Phase I rate.

The ALJs somewhat confuse the issue of what water rates are under appeal in their
discussion and in finding of fact 6: “Under the Rate Ordinance [defined as the September 2012
ordinance], rate increases were scheduled to take effect in February 2013, October 2013, and
October 2014.”'* The Commission disagrees with this statement. The Rate Ordinance, as defined
in the proposal for decision,'> set water rates that went into effect in October 2012 and
February 2013, but only the February 2013 rate involved a rate increase. Two subsequent
ordinances, both adopted after the amended water petition was filed, set rates for periods after the

water petition, one taking effect in October 2013 and the other in October 2014,

On December 12, 2013, after the city adopted an ordinance that imposed rates for the

2013-2014 fiscal year, the petitioners filed an appeal of the city’s wastewater rates imposed by the

13 TWC § 13.044b.
14 PFD at 2-3; Proposed Finding of Fact No. 6.
5 PFD at 2.
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rate ordinance adopted September 10, 2012, i.e., the same ordinance that is the subject of the water
appeal (the use of the term petitioners in this Order in relation to the appeal of wastewater rates
excludes Travis County WCID No. 10). The Texas Commission on Environmental Quality
(TCEQ) executive director (ED) found the wastewater appeal, brought solely under TWC
§ 13.044,'8 to be administratively complete in December 2013, and on April 30, 2014, docketed

the case at SOAH for an administrative hearing,

On May 8, 2014, the city moved to consolidate the water and wastewater appeals, but
asserted that the 2012-2013 wastewater rates had expired and could no longer be appealed because
its 2013-2014 fiscal year began on October 1, 2013, the same date that 2013-2014 rates took
effect.!” Thus, the city argues that only the 2013-2014 wastewater rates are subject to this appeal,'®
because the petition was filed after Austin adopted rates for 2013-2014 and the 2012-2013 rates
were no longer in effect!® (the 2012-2013 wastewater rates became effective November 1, 2012
and expired on October 1, 2013 when the rates set by the new rate ordinance (adopted in
September 2013) became effective). As a result, there is an issue over which wastewater rates are

under appeal here.

Because TWC § 13.044 has no time limits on when appeals must be filed, the ALJs did not
find that the petitioners’ appeal of the 2012-2013 wastewater rates was untimely and ruled that the
water and wastewater appeals would proceed with reference to the city’s 2012-2013 water and
sewer rates.”® Further, the city does not provide any legal authority for the proposition that its rates
cannot be appealed under TWC § 13.044 after they have expired. Accordingly, the Commission
agrees with the ALJ that the rates under appeal are the 2012-2013 rates for wholesale water service

and 2012-2013 rates for wholesale wastewater service,

The Commission modifies findings of fact 6, 7 and 13 consistent with this discussion.

16 Docket No. 42867, Original Petition Appealing Wastewater Rates of the City of Austin (filed Dec. 12,
2013 with TCEQ) (AIS No. 1).

17 City of Austin’s Exhibit 2W at 2 (May 8, 2014),

8 City of Austin's Post-Preliminary Hearing Brief at 4-5 (filed May 27, 2014 with TCEQ) (AIS No. 65).
1 PFD at 4.

2 d. at4-5,
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C. Just and reasonable rates
For the 2012-2013 fiscal year, the city of Austin’s water and wastewater rates are based on
an overall revenue requirement (wholesale and retail) of $264,922,766 for its water utility and
$231,626,292 for its wastewater utility.?! The portion of the city of Austin’s overall revenue
requirement allocated to the rates appealed by petitioners is $8,447,160 for water service and

$4,894,052 for wastewater service.?

Austin generates a budget forecasting model and one output of that model is a projection
of the pending budget (or fiscal) year (referred to by the city as the test year) for the water and
wastewater utility that reflect anticipated test-year costs and adjustments for bond coverage and
reserve requirements,”> The city characterizes this process as establishing a revenue requirement
for all of the utilities® activities and services.®* The budget information is input to the water and
wastewater cost-of-service rate models. The model performs calculations that functionalize,
allocate, and distribute the utility’s revenue requirements to the customer classes.?’ The water and
wastewater rate model calculates rates and charges in conformance with rate-design decisions
made in the most recent (2008)% cost-of-service study.?” The city derived the revenue-requirement
input in its 2012-2013 cost-of-service rate model from its 2012-2013 fiscal-year budget.?® Neither
petitioners nor Commission Staff take issue with the use of budgeted figures per se.?’ Rather, they
contend that the city does not provide evidence permitting the parties and the ALJs to test the
validity of the underlying budget numbers and the accuracy of the methodology whereby the city

used the budgeted figures to compute the rates to charge to petitioners.*

2! Petitioners’ Exhibit 5, Direct Testimony of Jay Joyce at 11:1-3 (Oct. 17, 2014).
2 14 at11:4.

3 City of Austin Exhibit 6, Direct Testimony of Joseph M. Healy at 5:11-14.

2 See, City of Austin’s Exhibit 2W.

25 City of Austin Exhibit 6 at 5:14-16.

% Tr, at 156:13-157:1 (Anders direct) (Feb. 18, 2005).

27 City of Austin Exhibit 6 at 4:20-26.

3 Tr. at 125:15-22 (Meszaros cross) (Feb. 17, 2015),

» PFD at21.

3% 1d.
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However, the thrust of the parties’ criticism of the city’s rates is directed toward over 40
categories of expenses in the city’s budget that were included in the revenue requirement.
Petitioners and Commission Staff contend for various reasons that the challenged categories of
expenses are not reasonably required for the provision of water and or wastewater service provided
to the petitioners and therefore should be excluded.’! The city has agreed that 22 of those
challenged expense categories should not have been allocated to wholesale customers.’
Therefore, for purposes of proposing the just and reasonable rates, petitioners and Commission
Staff assume that the city’s 2013 cost-of-service rate model is a true and accurate reflection of
actual costs of service, but exclude from the city’s revenue requirement the agreed-to expense
categories and other expense categories that each challenged. Petitioners recommended a
reduction of $3,068,018 (a 23% reduction) in the city’s $13,341,212 revenue requirement
applicable to petitioners for both water and wastewater services, Petitioners then calculated water
and wastewater rates based upon the reduced revenue requirement. Commission Staff adopted all
but seven of the contested revenue-requirement disallowances proposed by petitioners.
Commission Staff’s recommended reduction equated to $1,958,550 (a 14.7% reduction) in the
city’s revenue requirement applicable to petitioners for both water and wastewater services.

Commission Staff also calculated its recommended water and wastewater rates.”>

Disallowing the city’s evidence of its 2008 cost-of-service study and finding no other
evidence tying actual cost of service to budget data used for the revenue requirement adopted by
the city,’ the ALJs recommend that the Commission deny the rate increases imposed on the
petitioners in the 2012-2013 rates.>® The ALJs recommend that the rates to be charged by the city
to petitioners are the rates that existed immediately before the appealed rates went to effect.® The

petitioners excepted to the finding that the rates should be set at pre-appeal rate levels. In the

31 Petitioners Exhibit 5 at 8:13-30; 1344,

2 City of Austin Exhibit 13, Rebuttal Testimony of David Anders at 23:8-15; City of Austin Exhibit 4,
Direct Testimony of David A. Anders at 51-62,

3 Commission Staff's Exhibit 2, Supplemental Direct Testimony of Heidi Graham, Exhibit HG-3
(Feb. 11, 2015).

3 PFD at 20-21.
35 1d at 27.
¥ 14 a129,
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alternative, in the event the Commission determined that the city’s evidence did sufficiently
support the city’s revenue requirement used for its 2012-2013 water and wastewater rates, the
ALJs made recommendations on the disallowances to the revenue requirement that should be
incorporated in any new rates that are calculated.’” The proposal for decision adopts all
disallowances to the revenue requirermnent conceded by the city, all of Commission Staff’s
recommended disallowances, and a disallowance of the expenses attributable to the utilities’
switch to green-choice electricity, which amounts to a further reduction in the revenue requirement
used to calculate petitioners’ rates.’® Nevertheless, relying on the same rationale used for denying
the city’s 2012-2013 rates, the ALJs did not re-compute rates based upon their recommended

disallowances to the revenue requirement.

The Commission agrees that the city did not establish that its 2012-2013 rates are just and
reasonable but disagrees with the recommendation to set petitioners’ water and wastewater rates
at the rates that existed immediately before the appealed rates went to effect. Petitioners’ expert
stated that “the use of budgeted data for establishing rates is widely accepted for government
utilities” as long as the utility proves “that its budget approximates actual costs adjusted for known
and measurable changes.”*® Commission Staff’s expert testified that investor-owned utilities have
to use a “historical 12-month period” but that municipalities “can use a budget year” provided that
they can “support that budget.”*® The Commission notes the city introduced unrefuted evidence
that for fiscal year 2012, the utilities’ water cost-of-service budget was 0.4% less than year-end
actuals and the wastewater cost-of-service budget exceeded the year-end actuals by only 2.0%.*
Similarly, for fiscal year 2013, the utilities’ water cost-of-service budget only exceeded year-end

actuals by 4.2% and the wastewater cost-of-service budget exceeded the year-end actuals by

31 M.
3 Id. at 31485,
3 Petitioners Exhibit 5 at 31:13-16.

® Tr. at 853:25-854:2, 854:25-855:1, 855:8-12, 856:14-18, 856:25-857:2, 858:4-12 (Sears cross)
(Feb. 24, 2015).

1" City of Austin Exhibit DA-R-9; Tr. at 238:21--239:8 (Anders direct), 1088:9~1089:8, 1091:1-3 (rebuttal-
Anders direct), 1104:3-1105:3 (rebuttal-ALJ questions), 1156:10-1160:23 (rebuttal-Anders cross) (Feb. 25, 2015).
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only 1.2%.%2 Moreover, there is no evidence demonstrating that there is a wide variance between

the c¢ity’s budget data and actual costs.

The Commission finds that, for purposes of these appeals, the city’s budget data is a
reasonable approximation of actual costs for purposes of determining the revenue requirement
upon which the city’s 2012-2013 water and wastewater rates are based. However, the Commission
also finds that the ALJs’ recommendations on all challenged reductions to the revenue requirement
should be affirmed because either the city agreed or the city’s evidence did not establish that these
costs were reasonable and necessary to provide water or wastewater service to the petitioners.*?
Consequently, as required by TWC § 13.044, the Commission finds the just and reasonable water
and wastewater rates applicable to these petitioners for the 2012-2013 fiscal year are Commission
Staff’s proposed rates recalculated by Commission Staff (to exclude the green-choice electricity
rate in the revenue requirement) as requested by the Comumnission and set forth in the spreadsheet
attached to Commission Staff’s letter of September 29, 2015, The rates adopted by this Order are

shown in Attachment 1.

TWC § 13.044(b) provides that once the Commission fixes the rates to be charged by the
city, the city may not increase such rates without the prior approval of the Commission.
Accordingly, the Commission orders the city not to increase rates applicable to petitioners without

prior Commission approval.

The Commission adds new findings of fact 51A through 51H and new conclusion of
law 21A, and deletes findings of fact 54, 56 and 57 and conclusion of law 19 to reflect the
Commission decision on the just and reasonable water and wastewater rates applicable to these

petitioners for the 2012-2013 fiscal year.

The Commission’s final order sets forth the reductions to the revenue requirement in
finding of fact 52(a)-(n) and the resultant rates adopted in ordering paragraphs 1 and 2 are set forth
in Attachment 1, Upon rehearing, it appears that the revenue requirement vsed by Commission
Staff to compute water-service rates did not remove Water Treatment Plant No. 4 that was ordered

to be disallowed by finding of fact 52(m). Because Water Treatment Plant No. 4 was not placed

2 1d,
43 PFD at 33-50.
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into service until November 2014, and because the city’s witness agreed the plant was not
necessary to provide service to petitioners in fiscal year 2013, the costs should be excluded from
revenue requirements when setting rates for petitioners. The Commission required Commission
Staff to re-compute rates after excluding Water Treatment Plant No.4 from the revenue

requirement. The Revised Attachment 1 reflects the corrected rates.

In response to petitioner’s motion for rehearing, the Commission adds a qualifying phrase

to clarify finding of fact 38 and conclusion of law 16.

Also, upon rehearing the Commission notes that findings of fact 52 and 53 as phrased do
not accurately reflect the Commission’s determination on this point. Accordingly, findings of fact

52 and 53 are modified to eliminate the conditional language,

Finally, the Commission’s order discusses the rates that it found to be just and reasonable
and the basis of that determination. However, as raised in the motion for rehearing, the
Commission’s order omitted any findings of fact or conclusions of law specifically supporting that
decision. The Commission agrees that appropriate findings should be included in the order on

rehearing and does so by adding findings of fact 57A and 57B and conclusion of law 21B,

D. The City’s due process claim

The ALJs noted that the city claimed that it lacks the internal expertise or access to external
sources of guidance on how to file a case showing that its rates are just and reasonable. The ALJs
responded that the city, as a home rule municipality that operates a $550 million water and
wastewater utility with 1,100 employees, is a sophisticated party, and has outside legal counsel
and experts for advice.¥ The ALJs also cited to the city’s evidence that it follows and recognizes
the American Water Works Association's (AWWA) M1 Manual® as authoritative and uses it in
its rate-setting process. Petitioners’ expert witness agreed that it would be reasonable for the city
to follow the practices suggested in the M1 Manual in the city’s ratemaking process.*® However,

the proposal for decision does not contain findings of fact specific to this issue. In its exceptions

“ Id. at 26.

S Manual of Water Supply Practices M1, Principles of Water Rates, Fees and Charges, Sixth Edition,
American Water Works Association (2012) (M1 Manual).

46 Tr. at 513:9-16 (Joyce cross) (Feb, 20, 2015).
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to the proposal for decision, the city of Austin contends that the hearing on the merits denied the
city due process. The city complains that neither TCEQ nor the Commission has rules of practice
to define, describe or explain to a municipally owned water or sewer utility how to satisfy its
burden of proof that its wholesale rates are just and reasonable in a de novo rate appeal under
TWC § 13.044.47

The Commission notes that the controlling standard for establishing rates—just and
reasonable—is stated in TWC § 13.044. While there is no rule that defines the term just and
reasonable—it is a well-known standard in the industry, The Commission also notes that
subchapter B of chapter 24 of the Commission’s rules, while not controlling in an appeal of the
city’s rates, provides significant guidance on the Commission’s criteria in evaluating the justness
and reasonableness of rates in general. Further, the city’s expert testified the AWWA’s MJ
Manual is the authoritative reference regarding the development of cost-based rates for water
service, and it discusses the three step process for the establishment of cost-based rates for water
service to include; a revenue requirements analysis, functionalization and allocation of the revenue
requircment, and rate design.*® Moreover, the director of Austin’s water utility testified “[t]hat
manual [AWWA’s M] Manual] provides guidance for utility operators in determining the costs of
providing water utility service and setting just and reasonable rates.”” The Commission also notes
that the city also has experience in applying the just and reasonable standard in appeals of its

electric utility’s rates and in previous appeals of water and sewer rates.

The Commission determines that the lack of TCEQ or Commission rules guiding the city
in the proof it needed to establish a known industry standard—just and reasonable rates—does not
constitute a violation of the city’s due process, Ratemaking principles applicable to Texas utilities
were established long before the city developed the protested wholesale water and sewer rates.
The controlling standard is specified by statute: just and reasonable—a well-known standard.
TWC § 13.044 places the burden on city to decide what evidence to bring forth to prove its rates

are just and reasonable.

+7 City of Austin’s Exceptions to the PFD at 24 (Jul. 24, 2015).
48 City of Austin Exhibit 5, Direct Testimony of Richard D. Giardina at 7:14-8:6 (Jul. 29, 2014).
4% City of Austin Exhibit 2, Direct Testimony of Greg Meszaros at 14:24-26 (Jul. 29, 2014).
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The Commission adds conclusion of law 9A to reflect the Commission decision.

E. Rate-case expenses
The Commission concurs with the ALJs’ discussion and findings denying the city the
recovery of its rate-case expenses. The Commission also concludes that apart from the absence of
competent testimony establishing the reasonableness of the legal expense component of the city’s
rate-case expenses, there is no documentation of the requested rate-case expenses in evidence upon

which to make a finding on the reasonableness of the city’s rate-case expenses in any amount.

The Commission modifies finding of fact 16 to add a relevant procedural event.

F. Other issues
New findings of fact 25A, 32A, 32B, and 32C are added to reflect procedural aspects of
the case after issuance of the proposal for decision. In addition, the Commission made changes to
findings of fact and conclusions of law to correct citations, spelling, and punctuation and for
stylistic purposes. The Commission also deletes conclusion of law 2 because it is irrelevant to this

proceeding,

The Commission adopts the following findings of fact and conclusions of law:

IIL. Findings of Fact

Procedural History and General Background

1. The city of Austin is a municipal corporation and home-rule city operating under the Texas
Constitution and Texas Local Government Code §§ 9.001-.008.

2, Austin Water Utility (AWU) is a municipal water and wastewater utility wholly owned
by the city.

3. Each of North Austin Municipal Utility District No. 1 (North Austin MUD), Northtown
Municipal Utility District (Northtown MUD), Travis County Water Control and
Improvement District No. 10 (Travis WCID No. 10), and Wells Branch Municipal Utility
District (Wells Branch MUD) is a district created pursuant to Article XV, Section 59 of
the Texas Constitution; each is located within the corporate limits or extraterritorial

Jurisdiction of the city; and, the agreements of the city consenting to the creation of each

h
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SA.

5B.

district requires that district to purchase water or wastewater services from the city, as
follows:

a. North Austin MUD is required to purchase water and wastewater service from the
city under the terms of the Agreement Concerning Creation and Operation of North
Austin Municipal Utility District No. 1, dated November 15, 1983,

b. Northtown MUD is required to purchase water and wastewater service from the
city under the terms of the Agreement Concerning Creation and Operation of North
Town Municipal Utility District No. 1, dated August 14, 1985.

c. Travis WCID No. 10 is required to purchase water service from the city under the
terms of the Water Supply Contract dated August 9, 1957, as amended by the Water
Service Contract between the city of Austin and Travis County Water Control and
Improvement District No. 10, dated August 29, 1990,

d. Wells Branch MUD is required to purchase water and wastewater service from the
city under the terms of the Agreement Concerning Creation and Operation of North
Austin Growth Corridor Municipal Utility District No. 1, dated August 13, 1981,
as amended.

North Austin MUD, Northtown MUD, Travis WCID No. 10, and Wells Branch MUD
(each a petitioner, and collectively petitioners, but excluding Travis WCID No. 10 in
relation to the wastewater appeal) each purchases treated water from the city and
distributes and sellé the treated water to retail customers within each district’s respective
boundaries. Each petitioner owns and operates its own facilities for the distribution of

treated water within its boundaries.

Petitioners North Austin MUD, Northtown MUD, and Wells Branch MUD also purchase
wastewater service from the city. Each of these three petitioners owns its own facilities

for the collection of untreated wastewater within its respective boundaries.

The wholesale rates for water and wastewater customers of the city of Austin rates are
established annually through the city’s budget-setting process based on the current cost of

service rate study.*

The wholesale rates for water and wastewater services are imposed on customers by

ordinance adopted by the Austin City Council.

0 See, City of Austin Exhibit 2W (May 8, 2014).
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6. At its regular meeting of September 10, 2012, the Austin City Council adopted an
ordinance (rate ordinance) that raised water and wastewater rates charged to customers,

including petitioners.

6A. The city’s fiscal year starts on October 1 each year, and water and wastewater rates are

set for the fiscal year (applying to bills and charges rendered on or after November 1).

6B. While the city usually sets one rate for the entire year, for the 2012-2013 fiscal year it set
two rates for water service: one that was effective October 1, 2012 and the other that was

effective February 1, 2013.

7. On April 16, 2013, all four petitioners filed a petition (original petition) with the Texas
Commission on Environmental Quality (TCEQ) appealing the city’s rate ordinance that
imposed rates for wholesale water service for the 2012-2013 fiscal year (the water appeal),
which was adopted on September 12, 2012. The original petition asserted three alternative
bases on which petitioners believed the TCEQ could take jurisdiction of the case:
Section 13,044, Sections 11.036-.041, or Section 12,013 of the Texas Water Code,

8. On May 30, 2013, the Executive Director of the TCEQ (TCEQ ED) docketed the original
petition at the State Office of Administrative Hearing (SOAH) for an administrative
hearing, but did not specify which of petitioners’ three alternative bases would govern the
SOAH hearing. The original petition was initially designated as SOAH Docket
No. 582-13-4617.

9. SOAH Administrative Law Judge (ALJ) Pratibha J. Shenoy convened the first preliminary
hearing on July 31, 2013, at which petitioners, the city, the TCEQ ED, and the Office of
Public Interest Counsel (OPIC) of the TCEQ made appearances and were all admitted as

parties,

10.  On August 16, 2013, petitioners filed their first amended petition (petition) clarifying that
their primary plea for relief was under TWC § 13.044,

11.  On September 13, 2013, the ALJ issued an order taking jurisdiction of the water appeal
under TWC § 13.044.
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12. At a prehearing conference on October 8, 2013, the parties agreed to a hearing on the

merits to convene in the water appeal on October 7-17, 2014,

13. On December 12, 2013, the three petitioners who purchase wastewater services from the
city filed an appeal under TWC § 13.044 of the city’s rate ordinance that imposed rates
for wholesale wastewater service for the 2012-2013 fiscal year (the wastewater appeal),

which was adopted on September 10, 2012.

14, The TCEQ ED found the wastewater appeal to be administratively complete in
December 2013, and on April 30, 2014, docketed the case at SOAH for an administrative
hearing, The wastewater appeal was initially designated SOAH Docket No. 582-14-3145.

15.  Atajoint preliminary hearing for the water and wastewater appeals on May 15, 2014, the
ALJ admitted all of the parties in the water appeal (except for Travis WCID No. 10) as

parties in the wastewater appeal.

16. By order dated May 29, 2014, the ALJ took jurisdiction of the wastewater appeal under
TWC § 13.044, consolidated the water and wastewater appeals for hearing, required the
city’s rate-filing package to be filed by July 15, 2014, and set a hearing on the merits to
convene on February 12-25, 2015.

17. The parties agreed to consolidate the appeals for hearing and to use the city’s fiscal year
2013 (October 1, 2012-September 30, 2013) as the reference year. The city preserved its
objection that, in the wastewater-rate appeal, petitioners timely appealed only those rate

increases that took effect in fiscal year 2014,

18. Effective September 1, 2014, water and wastewater appeals were transferred from the
subject matter jurisdiction of the TCEQ to the Public Utility Commission of Texas
(Commission). The water and wastewater appeals were consolidated under SOAH
Docket No. 473-14-5138 (PUC Docket No. 42857). ALJ Beth Bierman was assigned to

co-preside.

19. Prior to the transfer of jurisdiction over water and wastewater appeals from the TCEQ to
the Commission, no party certified any questions to the TCEQ as permitted by TCEQ

rules.
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20.  On January 9, 2015, the city filed a motion requesting the ALJs to certify five questions
to the Commission, as follows:

a. “Under what Chapter(s) of the Texas Water Code [(TWC)] is SOAH’s jurisdiction
to hold a contested case on behalf of the PUC appropriate, where the petitioners are
municipal utility districts that have appealed water and wastewater rates set
pursuant to long term contracts between Austin and petitioners and where the PUC
has not previously prescribed such rates?

b. It is [sic] necessary for the PUC to make a determination whether Austin’s
challenged wholesale water and wastewater rates adversely affect the public
interest in an evidentiary proceeding prior to the holding of a cost of service
evidentiary hearing?

c. Is interim rate relief appropriate for petitioners in these appeals, and if so, under
what rules of the PUC and following what conditions precedent to an award of such
interim rates?

d. If the city of Austin has been directed to pay [sic] petitioners interim rates during
the handling of these dockets, thus far without a sound legal basis for doing so, is
Austin entitled to an immediate refund from petitioners of said unauthorized interim
rates?

c. What is the appropriate role of the PUC Staff in these appeals under TWC
§ 13.011(b), EMPLOYEES (of the Public Utility Commission); and, what cost of
service documentation are municipalities required to present for evaluation by PUC
Staff and development of a PUC Staff position?”
21, The city also filed a motion on January 20, 2015, seeking to abate the scheduled hearing
on the merits until the Commission could consider the questions sought to be certified.

The ALJs denied both motions in Order No. 16, issued January 22, 2015.

22.  The city filed an interlocutory appeal of Order No. 16 with the Commission on
January 23, 2015. The city’s appeal of Order No. 16 requested the Commission to “grant
this appeal of SOAH Order No. 16 and abate these proceedings to allow the Commission
to consider and render a ruling overruling SOAH Order No. 16 which does the following;

a. Specifies the relief available to wholesale customers under TWC § 13.044(b).
b. Specifies that all interim rate relief awarded petitioners purportedly under

TWC § 13.044(b) during the pendency of this contested case hearing is invalid and
should be recovered by Austin from petitioners.

c. Specifies that rate refunds sought by petitioners dating from the date the petitions
were filed are not authorized by TWC § 13.044(b) and PUC Subst. R. § 24.29.”




WP/TRU
Page 45 of 170

PUC Docket No. 42857 Order on Rehearing Page 19 of 31
SOAH Docket No. 473-14-5138, WS

23.

24.

25.

25A.

20.

27.

28.

By letter dated February 2, 2015, all parties were advised that no Commissioner voted to

add the interlocutory appeal of Order No. 16 to an open meeting agenda.

On February 9, 2015, the city filed a petition for temporary injunction and declaratory
judgment under Texas Government Code § 2001.038 in City of Austin v. Public Utility
Commission et al., No. D-1-GN-15-000513 (200th Civ. Dist. Ct., Travis County, Tex.).

The Travis County district court held a hearing on the temporary injunction petition on
February 12, 2015, and on February 13, 2015, issued an order denying the request. The
district court case was set for a trial on the merits in September 2015. SOAH and the
Commission are represented in the district court action by the Office of the Attorney

General of Texas. The ALIJs take no position on and have no involvement in the matter.

On September 9, 2015, the Court conducted the trial of City of Austin v. Public Utility
Commission et al., No. D-1-GN-15-000513 (200th Civ. Dist, Ct., Travis County, Tex.).
On this date the Court issued its Order Abating Plaintiff’s Claim, stating that the Court
would defer to the primary jurisdiction of the PUC and that the city’s claims against the
PUC are abated pending further order of the court.

‘The hearing on the merits was set to convene February 12-25, 2015, but due to the death
of an immediate family member of petitioners’ counsel, the hearing began on
February 17, 2015, and concluded on February 26, 2015, Attorneys John J. Carlton and
Randall B. Wilburn represented petitioners. Attorneys Gwendolyn Hill Webb and
Stephen P. Webb represented the city, along with members of the city’s law department.

Commission Staff was represented by attorneys Sam Chang and Thomas L. Tynes.

On February 16, 2015, the city filed a motion for leave to designate attorney
Matthew Henry as an expert on rate case expenses, and a motion to sever the issue of

rate-case expenses into a separate proceeding.

Mr. Henry was retained by the city on December 29, 2014, and his retention was disclosed
to the parties the next day, which was the last day of the discovery period. The city did
not designate Mr. Henry as an expert by 60 days before the close of the discovery period.

460
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29.

30.

3L

32.

32A.

32B.

32C.

32D.

32E.

During the hearing on February 20, 2015, the ALJs verbally denied the city’s motion to
designate Mr. Henry as an expert witness on the basis that the city failed to establish good

cause for the late designation.

Also on February 20, 2015, the ALJs verbally denied the motion to sever and
memorialized the denial in Order No. 22, issued February 23, 2015.

The city appealed Order No. 22 to the Commission on March 5, 2015. By letter dated
March 16, 2015, all parties were advised that no Commissioner voted to add the appeal of

Order No. 22 to an open meeting agenda.
After the parties filed written closing briefs, the record closed on May 15, 2015.
The proposal for decision was filed on July 10, 2015.

Exceptions were filed by petitioners and the city on July 24 and the city, petitioners, and

Commission Staff filed replies on August 3, 2015.

The city requested oral argument before the Commission. The city’s request was granted
and all parties made oral argument af the Commissioner’s open meeting on
August 14, 2015.

The Cornmission issued its order on October 14, 2015 granting in part the petitioners’
appeal of the city of Austin’s wholesale water and sewer rates. On November 3, 2015,
petitioners and the city of Austin timely filed motions for rehearing. On November 13,
2015, petitioners timely filed a reply to the city of Austin’s motion for rehearing and
Commission Staff filed a reply to petitioners’ and the city of Austin’s motions for
rehearing. On November 20, 2015, the Comumission extended time to act on petitioners’
and the city of Austin’s motions for rehearing filed in this docket to the maximum amount

of time allowed by law.

At the Commission’s open meeting on December 17, 2015, the Commission denied the
city of Austin’s motion for rehearing on all points of error and granted in part and denied
in part the petitioners’ motion for rehearing. In granting in part petitioner’s motion for
rehearing, the Commission directed Commission Staff to re-compute the rates set forth on

attachment 1 to the Commission’s order by excluding Water Treatment Plant No. 4 from
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the revenue requirement, On January 6, 2015, Commission Staff filed its re-computed

rates,

Interim Rates

33,  When the water appeal was first docketed at SOAH in 2013, the ALJ denied petitioners’

request that interim rates be set for water during the pendency of the appeal.

34, By order dated May 29, 2014, the ALJ set interim rates for water at the rate in effect prior

to the first rate increase under the rate ordinance.

35.  Interim rates for water were set as follows:
PETITIONER MONTHLY FIXED VOLUME RATE
RATE
Wells Branch MUD $744.00 $3.46
Travis County WCID No, 10 $690.00 $3.97
Northtown MUD $1,250.00 $3.57
North Austin MUD No. 1 $1,320.00 3.7

36.  The ALJ initially set interim rates for Northtown MUD with a monthly fixed rate of
$1,050.00 per month. On June 4, 2014, the city filed a notice that the 2012 monthly fixed
rate for Northtown MUD was $1,250.00. Petitioners made no response to the city’s filing.

37. Prior to setting interim rates, the ALJ considered the oral arguments of the parties as well

as two rounds of written briefing.

Cost of Service and Rate Design Evidence

38.  The revenue requirement for a cash-basis utility includes operating and maintenance

(O&M) expenses, debt service, payment in lieu of taxes, and plant extension, replacement

and improvements, but only to the extent that all such costs relate to the actual cost of

providing service,
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39.

40

41,

42,

43,

44,

45,

46.

In 2008, AWU and an outside consultant prepared a cost-of-service study
(2008 COS study) that developed formulas used for each subsequent year’s rate model for

water and wastewater.

Petitioners’ request for production no. 1, propounded on the city during discovery in
November 2013, asked for all working Excel spreadsheets used to develop the fiscal year

2013 wholesale water rates with all the formulas and rates intact.

The city refused to produce the working Excel spreadsheets on the grounds that those
documents used proprietary and active links that had to remain under the city’s control.
Subject to that and other objections, the city produced a disk (Disk 1) that contained Excel
spreadsheets for the water and wastewater cost-of-service rate models for fiscal years
2012, 2013, and 2014,

The city asserted that the rate models on Disk 1 were the outputs generated when each
year’s updated data and budget figures were entered into the formulas developed in its
2008 COS Study.

The Excel program files on Disk 1 were inactive, and a user would be unable to view and
analyze the original calculations or source documents used to calculate a cost number

included in a field in the Excel spreadsheet.

The city filed its direct case on July 15, 2014. In its direct case, the city filed paper copies

of the spreadsheets contained on Disk 1.

Based on Disk 1 and the city’s direct case, petitioners’ expert witness attempted to
evaluate the city’s rates by starting from the assumption that the data entries in the city’s
inactive Excel spreadsheets were valid. Afier spending 500 hours and at a cost of nearly
$100,000, petitioners’ expert and his team reverse-engineered the inactive Excel
spreadsheets to create active spreadsheets that they used to guess the formulas and bases
for the underlying data. The reverse-engineered Excel spreadsheets still contained the

city’s data entries and assumed their validity.

Petitioners filed their direct case on October 17, 2014,
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47.

48.

49,

50.

51.

S1A.

S1B.

51C.

51D.

S1E.

On December 18, 2014, the city supplemented its response to petitioners’ request for
production no. 1 with a second disk (Disk 2). Disk 2 contained the same Excel worksheets
as Disk I, but the spreadsheets on Disk 2 were active and could be manipulated by the

user. The worksheets on Disk 2 still contained inactive links.

The city filed its rebuttal case on January 30, 2015, and at that time filed a third disk
(Disk 3). Disk 3 contained the information from Disk 2 along with documents asserted to

be annotations of materials already provided in discovery.

Commission Staff filed its direct case on December 12, 2014, and supplemental testimony

on February 11, 2015.

The city’s direct and rebuttal cases provided an overview of the city’s process in setting

rates, but did not disclose underlying data and formulas to support its rates.

The city’s provision of non-working Excel files prevented petitioners, Commission Staff,
angd the ALJs from ascertaining whether the rates set through the rate ordinance recover
actual, verifiable costs that are reasonable and necessary to provide water and/or

wastewater service to petitioners.

While there is no rule that defines the term just and reasonable—it is a well-known

standard in the industry.

Although not adopted in Texas, the city followed the American Water Works

Association’s M1 Manual in its cost-of-service and rate design process.

The city is a home-rule municipality that operates a $550 million water and wastewater

utility with 1,100 employees, and retained outside legal counsel in this case.

The city has participated in numerous appeals of its electric utility’s rates and numerous
appeals of its water and sewer rates, all of which required the city to prove just and

reasonable rates.

The city has more than sufficient resources and access to expertise that would permit it to

show just and reasonable rates for the AWU,
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51F.  For fiscal year 2012, AWU’s water cost-of-service budget was .4% less than year-end
actuals and the wastewater budget exceeded the year-end actuals by only 2.0%.%
Similarly, for fiscal year 2013, AWU’s water cost-of-service budget only exceeded year-
end actuals by 4.2% and the wastewater budget exceeded the year-end actuals by
only 1.2%.%

51G. There is no evidence demonstrating that the city’s budget data does not closely

approximate actual costs adjusted for known and measurable changes.

SIH. The city’s budget data is a reasonable approximation of actual costs for purposes of
determining the revenue requirement to use in calculating just and reasonable rates for

2012-2013 water and wastewater rates.

Specific Revenue Requirement Items

52.  The following revenue requirements must be adjusted because the city failed to prove that
these revenue requirements are reasonable and necessary costs of providing water and
wastewater services to petitioners:

General fund transfer;

Rate case expenses;

Reclaimed water system (capital and O&M costs);

City’s reclassification of SWAP and commercial paper administration costs from
capital to expense;

Drainage fee;

Allocation of O&M expenses to the reclaimed water utility;
Depreciation;

Green Water Treatment Plant capital costs;

Revenue Stability Reserve Fund;

Barton Springs/Edwards Aquifer Conservations District;
Govalle Wastewater Treatment Plant (capital costs/O&M costs);
Utility-Wide contingency;

Water Treatment Plant No. 4; and

Green Choice electricily.

pe o
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53.  The following revenue requirements should not be adjusted as recommended by

Petitioners;

3! City of Austin Exhibit DA-R-9.
2,
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54,

City proposed reclassification of contract management from capital to expense;
Over-Budgeting expense; '

Excess staffing;

Excess salaries;

Transfer to Austin Energy in the electric rate charged to AWU; and

Green Water Treatment Plant sale adjustment.

MmO e o

DELETED.

Allocation Factor to Separate Water Transmission and Distribution Costs

55.

The cost allocation for water transmission and distribution lines should be reduced

from 45.8% to 34.5%, as agreed by the city.

Rate Design

56. DELETED.
57.  DELETED.
S7A. Inorder for the rates to be just and reasonable, the revenue requirement for each petitioner
is the amount shown on Revised Attachment 1.
57B. Thejust and reasonable water and wastewater rates for each petitioner are those shown on
Revised Attachment 1.
IV. Conclusions of Law
Jurisdiction
1. Subject matter jurisdiction over water and wastewater rate cases and appeals was vested in
the TCEQ until September 1, 2014, when such jurisdiction was transferred to the
Commission. Act of May 25, 2013, 83rd Leg., R.S,, ch 170 (H.B. 1600), § 2.96, eff. Sept.
1, 2013; Act of May 25, 2013, 83rd Leg., R.S., ch 171 (S.B. 567), § 96, eff. Sept. 1, 2013.
2, DELETED.

Petitioners’ original petition set forth claims in the alternative under Section 13.044,
Sections 11.036-.041, or Section 12.013 of the Texas Water Code. Petitioners’ first
amended petition filed in August 2013 clarified that petitioners’ primary plea for relief was
brought under TWC § 13.044.
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6A.

6B.

6C.

6D.

Petitioners met the requirement to appeal under TWC § 13.044 because they are districts
created pursuant to Article XV1, Section 59, of the Texas Constitution; they are districts
located within the corporate limits or the extraterritorial jurisdiction of the city; and the
resolution, ordinance, or agreement of the city consenting to the creation of the districts
requires the districts to purchase water or wastewater service from the city. TWC
§ 13.044(a).

Jurisdiction by the TCEQ, the Commission, and SOAH was and is proper in this case under
TWC § 13.044(a).

The plain language of TWC § 13.044 does not require that a public interest inquiry be
conducted or that a finding be made that the contested rates adversely affect the public
interest. Compare TWC § 13.043(j) and Texas Water Commission v. City of Fort Worth,
875 S.W.2d 332 (Tex. App.—Austin 1994, writ denied) (construing TWC § 13.043 and

finding public interest inquiry was required).

Agencies have no power to determine the constitutionality of statutes.> The Commission

must apply the statutes as written.

Because the action complained is the ratemaking action of the city that set rates by city

ordinance, the subject of this appeal is not a matter of contract.

The Commission’s wholesale-rate-appeal rules, promulgated in response to the City of Fort
Worth holding, do not apply to appeals under TWC § 13.044, which was in existence at
the time the City of Fort Worth case was decided.

The City of Fort Worth case was concerned with TWC § 13,043, which contains an explicit
directive to consider the public interest as set forth in Section 13.043(j)—rates shall not be
unreasonably preferential, prejudicial, or discriminatory but shall be sufficient, equitable,
and consistent in application to each class of customers. TWC § 13.044 does not contain

this language.

% Texas State Bd. of Pharmacy v. Walgreen Texas Co., 520 S.W.2d 845, 848 (Tex. App.—Austin 1975, writ

ref d n.r.e.); City of Dallas v. Stewart, 361 8.W.3d 562, 568 (Tex. 2012).
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6E.  The structure and purpose of TWC § 13.043 differ from the structure and purpose of
TWC § 13.044. The former confers appellate rights to a broad category of ratepayers of
various entities. The latter confers appellate rights to a narrow category of ratepayers—
i.e. municipal utility districts or water control improvement districts created under Article

XVI, Section 59 of the Texas Constitution that purchase service from a municipality.

6F.  No court has interpreted TWC § 13.044 to require a public interest determination for rate
appeals,

7. The plain language of TWC § 13.044 allows an appeal by a district notwithstanding the

provisions of any resolution, ordinance, or agreement, TWC § 13.044(b).

8. An appeal under Section 13.044 is a de novo hearing in which the municipality has the
burden of proof to establish that the contested rates are just and reasomnable, TWC
§ 13.044(b).

9. The hearing on the merits in this case was properly a de novo cost-of-service hearing in
which the city had the burden of proof to establish that the rates charged to petitioners

under the rate ordinance were just and reasonable.

9A.  The lack of TCEQ or Commission rules guiding the city in the proof it needed to establish
a known industry standard-—just and reasonable rates—does not constitute a violation of

the city’s due process.

Interim Rates

10.  Effective September 1, 2014, with the transfer of jurisdiction over water and wastewater
rate cases from the TCEQ to the Commission, TCEQ rules found in 30 Texas
Administrative Code (TAC) chapter 291 were migrated to Commission rules and codified
in 16 TAC chapter 24, See Project No. 42190, Order Adopting New Chapter 24 Related
to Substantive Rules Applicable to Water and Sewer Service Providers (Migration of
Substantive Rules from the TCEQ (30 TAC CH 291) to the PUC (16 TAC CH 24)), as
approved at the Commission’s July 10, 2014 Open Meeting,

11.  The Commission or ALJ may establish interim rates in cases under the Commission’s

original or appellate jurisdiction where the proposed increase in rates could result in an
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12.

13.

14.

unreasonable economic hardship on the utility’s customers, unjust or unreasonable rates,
or failure to set interim rates could result in an unreasonable economic hardship on the
utility. 16 TAC § 24.29(d).

In making a determination under 16 TAC § 24.29(d), the Commission or ALJ may limit
consideration of the matter to oral arguments of the affected parties. 16 TAC § 24.25(e).

Interim rates to be charged to the petitioners by the city for water services were properly

set in this case at the rate in effect prior to the first rate increase under the rate ordinance.

Upon the Commission’s setting of final rates for water and wastewater services that the
city may charge to petitioners, petitioners are entitled to a refund of any amounts over-
collccted by the city pursuant to the rate ordinance. 16 TAC § 24.29(g)-(h).

Cost of Service and Rate Determination Principles

15.

16.

17.

18.

It is a fundamental principle of ratemaking that regulated public utilities are entitled to rates
which will allow them to collect total revenues equal to their cost of service. Suburban
Util. Corp. v. Public Util. Comm'n, 652 S.W.2d 358, 362 (Tex. 1983).

The revenue requirement for a utility that uses the cash basis of accounting may include
O&M expenses, debt service, payment in lieu of taxes, and plant extension, replacement
and improvements, if all such costs are related to its actual cost of providing service. Black

v. City of Killeen, 78 S.W .3d 686, 694 (Tex. App.—Austin 2002, pet. denied).

A cash-basis utility typically classifies its costs according to its expenses associated with
customer service, use, meter reading, billing, accounting and collection expenses. Black,
78 S.W.3d at 694,

The expenses a utility may claim are limited to amounts actually realized or which can be
anticipated with reasonable certainty., Suburban Util., 652 S.W.2d at 362.

City’s Evidence Fails to Mect Burden of Proof

19.

20,

DELETED.

Neither petitioners nor Commission Staff had the burden of proof to ask for complete and

relevant information from the city. TWC § 13.044; 1 TAC § 155.427.
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21,

21A.

21B.

The city failed to meet its burden of proof to show by a preponderance of the evidence that

its rates are just and reasonable,

Under TWC § 13.044(b), once the Commission fixes the rates to be charged by the city,

the city may not increase such rates without the prior approval of the Commission.

The rates shown on Revised Attachment 1 are just and reasonable in accordance with TWC
§13.044(b) and 16 TAC § 24.45(c)

V. Ordering Paragraphs
In accordance with the above findings of fact and conclusions of law, the Commission

issues the following Orders:

I.

The water and wastewater appeals of the petitioners are granted to the extent provided by
this Order, and the rate ordinance of the city of Austin is modified to impose on the
petitioners the rates established by this Order for wholesale water and wastewater service

as shown in Revised Attachment 1.

Beginning with the next billing cycle after this Order is signed, the city shall charge

petitioners the water and wastewater rates set forth in this Order in Revised Attachment 1,

Within 30 days after this Order is signed, the city shall refund any amounts collected in
excess of the rates set forth above, plus Commission-approved interest rates, over the same

number of months as the city collected the appealed rates.

Within 30 days of effectuating the ordered refund, the city shall file proof of the same along
with calculations supporting the amount paid with the Commission in Docket No. 45240,
The City of Austin’s Proof of Refunds in Compliance with Docket No., 42857.

The city may not increase water or wastewater rates applicable to petitioners without prior

Commission approval.

All other motions, requests for entry of specific findings of fact and/or conclusions of law,

and other requests for general or specific relief, if not expressly granted, are denied.
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SIGNED AT AUSTIN, TEXAS the N‘*‘h day of January 2016.

PUBLIC UTILITY COMMISSION OF TEXAS

1\

¢ A (J\, A~
_(]-\ J i ’;l'l/"(l‘\gb e 4
DONNA L, NELSON, CHAIRMAN

e

KENNETH W. W&, COMMISSIONER
Bron o M)

BRANDY MARTY. MARQUEZ, COMMISSIONER

QACADM\ORDERS\FINAL\420001428570rch.docx
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Docket No. 42857
Commission-Approved Rates
Water Rates
. Variable
Adjusted |\ rium | Charge
Total
Customer R Monthly (per
evenue
. Charge 1,000
Requirement
gallons)
North Austin MUD $1,283,336 $16,652 $2.75
Northtown MUD $946,723 $12,304 $2.59
Water District 10 $2,882,245 $38,611 $2.75
Wells Branch MUD $1,598,910 $21,133 $2.60
Sewer Rates
. Variable
Adjusted Minimum | Charge
Total
Customer R Monthly (per
evenue
Reaui Charge 1,000
equirement
gallons)
North Austin MUD $1,329,582 $51 $4.23
Northtown MUD $1,071,604 $60 $4.15
Wells Branch MUD $1,805,851 $51 $4.14
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<<Prev Rule Next Rule>>
Texas Administrative Code
TITLE 16 ECONOMIC REGULATION
PART 2 PUBLIC UTILITY COMMISSION OF TEXAS
CIIAPTER 24 SUBSTANTIVE RULES APPLICABLE TO WATER AND SEWER
SERVICE PROVIDERS
SUBCHAPTER B RATES AND TARIFFS
RULE §24.44 Rate-case Expenses Pursuant to Texas Water Code §13.187and §13.1871

Page 1 of 1

(a) A utility may recover rate-case expenses, including attorney fees, incurred as a result of filing a
rate-change application pursuant to TWC §13.187 or TWC §13.1871, only if the expenses are just,
reasonable, necessary, and in the public interest.

(b) A utility may not recover any rate-case expenses if the increase in revenue generated by the just
and reasonable rate determined by the commission after a contested case hearing is less than 51% of
the increase in revenue that would have been generated by a utility's proposed rate.

(c) A utility may not recover any rate-case expenses incurred after the date of a written settlement
offer by all ratepayer parties if the revenue generated by the just and reasonable rate determined by
the commission after a contested case hearing is less than or equal to the revenue that would have
been generated by the rate contained in the written settlement offer.

(d) Unamortized rate-case expenses may not be a component of invested capital for calculation of
rate-of-return purposes.

https://texreg.sos.state.tx.us/public/readtac$ext. TacPage?sl=R&app=9&p_dir=&p rloc=...

Source Note: The provisions of this §24.44 adopted to be effective October 17, 2018, 43 TexReg
6826

| LstofTites || Back to List |

HOME | TEXASREGISTER | TEXAS ADMINISTRATIVE CODE | OPEN MEETINGS

04/02/2019
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PUBLIC UTILITY COMMISSION OF TEXAS

\vﬁ....

PUBLIC NOTICE OF WORKSHOP ON STRAWMAN AMENDMENTS TO W/BEXASS Py 1: (g

ADMINISTRATIVE CODE (TAC) §24.44 AND REQUEST FOR COMM!])N,T

The staff of the Public Utility Commission of Texas (commission) will hold a workshop regarding
Project Number 48937, Rulemaking to Amend §24.44 Rate-Case Expenses Pursuant to Texas
Water Code §13.187 and §13.1871, on Tuesday, January 29, 2019, at 10:00 a.m. in the
Commissioners® Hearing Room, located on the 7th floor of the William B. Travis Building, 1701
North Congress Avenue, Austin, Texas 78701. For discussion at the workshop, staff developed a
strawman rule that proposes an amendment to 16 TAC §24.44 that would provide a list of
acceptable evidentiary information that a utility, which has the burden to prove the reasonableness
of rate-case expenses, may file in support of recovering such expenses. The staff strawman rule
proposes to delete §24.44(b), which precludes utilities from recovering rate-case expenses when
the commission-approved rate following a contested case hearing generates less than 51% of the
applicant’s requested revenue requirement. Additionally, the staff strawman rule proposes to
delete §24.44(c), which limits the recovery of rate-case expenses following a written settlement

offer.

The strawman can be found on the commission’s interchange filer system under Project No. 48937,
Written comments on the strawman rule may be filed by submitting 16 copies to the commission’s
filing clerk, Public Utility Commission of Texas, 1701 North Conéress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326 within 30 days of the date of publication of this notice. All responses
should reference Project Number 48937.

Questions concerning the workshop or this notice should be referred to Tammy Benter, Division
Director, Water Utility Regulation Division, (512) 936-7165, Elisabeth English, Engineering
Specialist, Water Utility Regulation Division, (512) 936-7224, or Justine Tan, Attorney, Legal
i)ivision, (512) 936-7163. Hearing and speech-impaired individuals with text telephones (TTY)

may contact the commission through Relay Texas by dialing 7-1-1.

ISSUED IN AUSTIN, TEXAS ON THE 9th DAY OF JANUARY 2019 BY THE
PUBLIC UTILITY COMMISSION OF TEXAS
ADRIANA A. GONZALES
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§24.33, Rate-case Expenses Pursuant-to-Fexas-Water-Code-§13:187-and-§13-1871-

(a) A utility may recover rate-case expenses, including attorney fees, incurred as a result of

filing a rate-change application pursuant to TWC §13.187 or TWC §13.1871, only if the

expenses are justrreasonable and; necessary;-end-in-the-public-interest,

(b) A utility requesting recovery of its rate-case expenses has the burden to prove the

reasonableness of such rate-case expenses. A utility seeking recovery of rate-case expenses must

submit information that sufficiently details and itemizes all rate-case expenses, including, but not

limited to, evidence verified by testimony or affidavit, showing:

(1) the nature and difficulty of the work done;

(2) the time and labor expended;

(3) the fees or other consideration paid for the services rendered.

(4) the expenses incurred for lodging. meals and beverages. transportation, or other services

or materials;

(5) the nature and scope of the rate case, including

(A) the size of the utility and number and type of customers served:

(B) the amount of money or value of property or interest at stake;

(D) the amount and complexity of discovery; and

(E) the occurrence and length of a hearing,

00002
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Unamortized rate-case expenses may not be a component of invested capital for calculation

of rate-of-return purposes.

00003
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<<Prev Rule Next Rule>>
Texas Administrative Code
TITLE 16 ECONOMIC REGULATION
PART 2 PUBLIC UTILITY COMMISSION OF TEXAS
CHAPTER 25 SUBSTANTIVE RULES APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER J COSTS, RATES AND TARIFFS
DIVISION 1 RETAIL RATES
RULE §25.245 Rate-Case Expenses

(a) Application. This section applies to utilities requesting recovery of expenses for ratemaking
proceedings (rate-case expenses) pursuant to Public Utility Regulatory Act (PURA) §36.061(b)(2)
and to municipalities requesting reimbursement for rate-case expenses pursuant to PURA §33.023

(®).

(b) Requirements for claiming recovery of or reimbursement for rate-case expenses. A utility or
municipality requesting recovery of or reimbursement for its rate-case expenses shall have the
burden to prove the reasonableness of such rate-case expenses by a preponderance of the evidence. A
utility or municipality seeking recovery of or reimbursement for rate-case expenses shall file
sufficient information that details and itemizes all rate-case expenses, including, but not limited to,
eviderce verified by testimony or affidavit, showing:

(1) the nature, extent, and difficulty of the work done by the attorney or other professional in the
rate case;

(2) the time and labor required and expended by the attorney or other professional;

(3) the fees or other consideration paid to the attorney or other professional for the services
rendered;

(4) the expenses incurred for lodging, meals and beverages, transportation, or other services or
materials;

(5) the nature and scope of the rate case, including;:
{A) the size of the utility and number and type of consumers served;
(B) the amount of money or value of property or interest at stake;
(C) the novelty or complexity of the issues addressed;
(D) the amount and complexity of discovery;
(E) the occurrence and length of a hearing; and

(6) the specific issue or issues in the rate case and the amount of rate-case expenses reasonably
associated with each issue.

https://texreg.sos.state.tx.us/public/readtac$ext. TacPage?sl=R&app=9&p_dir=&p_rloc=... 04/02/2019
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(c) Criteria for review and determination of reasonableness. In determining the reasonableness of the

rate-case expenses, the presiding officer shall consider the relevant factors listed in subsection (b) of
this section and any other factor shown to be relevant to the specific case. The presiding officer shall
decide whether and the extent to which the evidence shows that:

(1) the fees paid to, tasks performed by, or time spent on a task by an attorney or other professional
were extreme or excessive;

(2) the expenses incurred for lodging, meals and beverages, transportation, or other services or
materials were extreme or excessive;

(3) there was duplication of services or testimony;

(4) the utility's or municipality's proposal on an issue in the rate case had no reasonable basis in law,
policy, or fact and was not warranted by any reasonable argument for the extension, modification, or
reversal of commission precedent;

(5) rate-case expenses as a whole were disproportionate, excessive, or unwarranted in relation to the
nature and scope of the rate case addressed by the evidence pursuant to subsection (b)(5) of this
section; or

(6) the utility or municipality failed to comply with the requirements for providing sufficient
information pursuant to subsection (b) of this section.

(d) Calculation of allowed or disallowed rate-case expenses.

(1) Based on the factors and criteria in subsections (b) and (c) of this section, the presiding officer
shall allow or recommend allowance of recovery of rate-case expenses equal to the amount shown in
the evidentiary record to have been actually and reasonably incurred by the requesting utility or
municipality. The presiding officer shall disallow or recommend disallowance of recovery of rate-
case expenses equal to the amount shown to have been not reasonably incurred under the criteria in
subsection (c) of this section. A disallowance may be based on cost estimates in lieu of actual costs if
reasonably accurate and supported by the evidence,

(2) A disallowance pursuant to subsection (¢)(5) of this section may be calculated as a proportion of
a utility's or municipality's requested rate-case expenses using the following methodology or any
other appropriate methodology:

(A) For utilities, the ratio of:
(1) the amount of the increase in revenue requirement requested by the utility that was denied, to

(ii) the total amount of the increase in revenue requirement requested in a proceeding by the
utility.

(B) For municipalities, the ratio of:

(1) the amount of the increase in revenue requirement requested by the utility unsuccessfully
challenged by the municipality, to

(ii) the total amount of the increase in revenue requirement challenged by the municipality.

https://texreg.sos.state.tx. us/public/readtac$ext. TacPage?sI=R&app=9&p_dir=&p rloc=... 04/02/2019
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(3) If the evidence presented pursuant to subsection (b)(6) of this section does not enable the

presiding officer to determine the appropriate disallowance of rate-case expenses reasonably
associated with an issue with certainty and specificity, then the presiding officer may disallow or
deny recovery of a proportion of a utility's or municipality's requested rate-case expenses using the
following methodology or any other appropriate methodology:

(A) For utilities, the ratio of;

(i) the amount of the increase in revenue requirement requested by the utility in the rate case
related to the issue(s) not reasonably supported by evidence of certainty and specificity, to

(ii) the total amount of the increase in revenue requirement requested in a proceeding by the
utility.

(B) For municipalities, the ratio of:

(i) the amount of the increase in revenue requirement requested by the utility in the rate case
challenged by the municipality relating to the issue(s) not reasonably supported by evidence of
certainty and specificity, to

(ii) the total amount of the increase in revenue requirement challenged by the municipality.

Source Note: The provisions of this §25.245 adopted to be effective August 26, 2014, 39 TexReg
6434

| ListofTitles | | Back to List |

HOME | TEXAS REGISTER | TEXAS ADMINISTRATIVE CODE | OPEN MEETINGS
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Sec. 33.023, RATEMAKING PROCEEDINGS. (a) The governing body
of a municipality participating in or conducting a ratemaking
proceeding may engage rate consultants, accountants, auditors,
attorneys, and engineers to:
(1) conduct investigations, present evidence, and advise
and represent the governing body; and
(2) assist the governing body with litigation in an
electric utility ratemaking proceeding before the governing body, a
regulatory authority, or a court.
(b) The electric utility in the ratemaking proceeding shall
reimburse the governing body of the municipality for the reasonable
cost of the services of a person engaged under Subsection (a) to the

extent the applicable requlatory authority determines is reasonable.

Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec. 36.061. ALLOWANCE OF CERTAIN EXPENSES. (a) The
regulatory authority may not allow as a cost or expense for
ratemaking purposes:

(1) an expenditure for legislative advocacy; or
(2) an expenditure described by Section 32.104 that the
regulatory authority determines to be not in the public interest.

(b) The regulatory authority may allow as a cost or expense:

{l) reasonable charitable or civic contributions not to
exceed the amount approved by the regulatory authority; and

(2) reasonable costs of participating in a proceeding under
this title not to exceed the amount approved by the regulatory
authority.

{c) An electric utility located in a portion of this state not
subject to retail competition may establish a bill payment assistance
program for a customer who is a military veteran who a medical doctor
certifies has a significantly decreased ability to regulate the
individual’s body temperature because of severe burns received in
combat. A regulatory authority shall allow as a cost or expense a
cost or expense of the bill payment assistance program. The electric
utility is entitled to:

(1) fully recover all costs and expenses related to the
bill payment assistance program;

(2) defer each cost or expense related to the bill payment
assistance program not explicitly included in base rates; and

(3) apply carrying charges at the utility's weighted
average cost of capital to the extent related to the bill payment
assistance program.

Acts 1997, 75th Leg., ch. 166, Sec. 1, eff, Sept. 1, 1997.
Amended by:

Acts 2013, 83rd Leg., R.S., Ch. 597 (S.B. 981l), Sec. 1, eff.
June 14, 2013.
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Sec. 13.043, APPELLATE JURISDICTION. (a) Any party to a rate
proceeding before the governing body of a municipality may appeal the
decision of the governing body to the utility commission. This
subsection does not apply to a municipally owned utility. An appeal
under this subsection must be initiated within 90 days after the date
of notice of the final decision by the governing body, or within 30
days if the appeal relates to the rates of a Class A utility, by
filing a petition for review with the utility commission and by
serving copies on all parties to the original rate proceeding. The
utility commission shall hear the appeal de novo and shall fix in its
final order the rates the governing body should have fixed in the
action from which the appeal was taken and may include reasonable
expenses incurred in the appeal proceedings. The utility commission
may establish the effective date for the utility commission's rates
at the original effective date as proposed by the utility provider
and may order refunds or allow a surcharge to recover lost revenues,
The utility commission may consider only the information that was
available to the governing body at the time the governing body made
its decision and evidence of reasonable expenses incurred in the
appeal proceedings.

{b) Ratepayers of the following entities may appeal the
decision of the governing body of the entity affecting their water,
drainage, or sewer rates to the utility commission:

(1) a nonprofit water supply or sewer service corporation
created and operating under Chapter 67;

{(2) & utility under the jurisdiction of a municipality
inside the corporate limits of the municipality:

{3) a municipally owned utility, if the ratepayers reside
outside the corporate limits of the municipality;

(4) a district or authority created under Article III,
Section 52, or Article XVI, Section 59, of the Texas Constitution
that provides water or sewer service to household users; and

(5} a utility owned by an affected county, if the
ratepayer's rates are actually or may be adversely affected. For the
purposes of this section ratepayers who reside outside the boundaries
of the district or authority shall be considered a separate class
from ratepayers who reside inside those boundaries.

(b-1) A municipally owned utility shall:
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(1) disclose to any person, on request, the number of

ratepayers who reside outside the corporate limits of the
municipality; and

(2) provide to any person, on request, a list of the names
and addresses of the ratepayers who reside outside the corporate
limits of the municipality.

{(b-2) If a ratepayer has requested that a municipally owned
utility keep the ratepayer's personal information confidential under
Section 182.052, Utilities Code, the municipally owned utility may
not disclose the address of the ratepayer under Subsection (b-1) (2).

(b-3) The municipally owned utility may not charge a fee for
disclosing the information under Subsection {(b-1) (1). The municipally
owned utility may charge a reasonable fee for providing information
under Subsection (b-1)(2). The municipally owned utility shall
provide information requested under Subsection (b-1){1l) by telephone
or in writing as preferred by the person making the request.

(c) An appeal under Subsection (b) must be initiated by filing
a petition for review with the utility commission and the entity
providing service within 90 days after the effective day of the rate
change or, if appealing under Subdivision (b) (2) or (5), within 90
days after the date on which the governing body of the municipality
or affected county makes a final decision. The petition must be
signed by the lesser of 10,000 or 10 percent of those ratepayers
whose rates have been changed and who are eligible to appeal under
Subsection (b).

(d) In an appeal under Subsection (b) of this section, each
person receiving a separate bill is considered a ratepayer, but one
person may not be considered more than one ratepayer regardless of
the number of bills the person receives. The petition for review is
considered properly signed if signed by a person, or the spouse of a
person, in whose name utility service is carried.

(e) In an appeal under Subsection (b), the utility commission
shall hear the appeal de novo and shall fix in its final order the
rates the governing body should have fixed in the action from which
the appeal was taken. The utility commission may establish the
effective date for the utility commission's rates at the original
effective date as proposed by the service provider, may order refunds
or allow a surcharge to recover lost revenues, and may allow recovery
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of reasonable expenses incurred by the retail public utility in the

appeal proceedings. The utility commission may considexr only the
information that was available to the governing body at the time the
governing body made its decision and evidence of reasonable expenses
incurred by the retail public utility in the appeal proceedings. The
rates established by the utility commission in an appeal under
Subsection (b) remain in effect until the first anniversary of the
effective date proposed by the retail public utility for the rates
being appealed or until changed by the service provider, whichever
date 1s later, unless the utility commission determines that a
financial hardship exists.

(£) A retail public utility that receives water or sewer
service from another retail public utility or political subdivision
of the state, including an affected county, may appeal to the utility
commission a decision of the provider of water or sewer service
affecting the amount paid for water or sewer service. An appeal
under this subsection must be initiated within 90 days after the date
of notice of the decision is received from the provider of water or
sewer service by the filing of a petition by the retail public
utility.

(g) An applicant for service from an affected county or a water
supply or sewer service corporation may appeal to the utility
commission a decision of the county or water supply or sewer service
corporation affecting the amount to be paid to obtain service other
than the regular membership or tap fees. In addition to the factors
specified under Subsection (j), in an appeal brought under this
subsection the utility commission shall determine whether the amount
paid by the applicant is consistent with the tariff of the water
supply or sewer service corporation and is reasonably related to the
cost of installing on-site and off-site facilities to provide service
to that applicant. If the utility commission finds the amount
charged to be clearly unreasonable, it shall establish the fee to be
paid for that applicant. An appeal under this subsection must be
initiated within 90 days after the date written notice is provided to
the applicant or member of the decision of an affected county or
water supply or sewer service corporation relating to the applicant's
initial request for that service. A determination made by the
utility commission on an appeal under this subsection is binding on
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all similarly situated applicants for service, and the utility

commission may not consider other appeals on the same issue until the
applicable provisions of the tariff of the water supply or sewer
service corporation are amended.

{h) The utility commission may, on a moticn by the utility
commission or by the appellant under Subsection {(a), (b), or (f),
establish interim rates to be in effect until a final decision is
made.

(1) The governing body of a municipally owned utility or a
political subdivision, within 60 days after the date of a final
decisicn on a rate change, shall provide individual written notice to
each ratepayer eligible to appeal who resides outside the boundaries
of the municipality or the political subdivision. The notice must
include, at a minimum, the effective date of the new rates, the new
rates, and the location where additional information on rates can be
obtained. The governing body of a municipally owned utility or a
political subdivision may provide the notice electronically if the
utility or political subdivision has access to a ratepayer's e-mail
address.

(3) In an appeal under this section, the utility commission
shall ensure that every rate made, demanded, or received by any
retail public utility or by any two or more retail public utilities
jointly shall be just and reasonable. Rates shall not be
unreasonably preferential, prejudicial, or discriminatory but shall
be sufficient, equitable, and consistent in application to each class
of customers. The utility commission shall use a methodology that
preserves the financial integrity of the retail public utility. For
agreements between municipalities the utility commission shall
consider the terms of any wholesale water or sewer service agreement
in an appellate rate proceeding.

(k) Not later than the 30th day after the date of a final
decision on a rate change, the commissioners court of an affected
county shall provide written notice to each ratepayer eligible to
appeal. The notice must include the effective date of the new rates,
the new rates, and the location where additional information on rates

may be obtained.

Added by Acts 1985, 69th Leg., ch. 795, Sec. 3.005, eff. Sept. 1,
1985. Amended by Acts 1987, 70th Leg., ch. 539, Sec. 7, eff. Sept.
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1, 1987; Acts 1989, 71st Leg., ch. 567, Sec. 6, eff, Sept. 1, 1989;

Acts 1991, 72nd Leg., ch. 678, Sec. 2, eff. Sept. 1, 1891; Acts
1891, 72nd Leg., ch. 852, Sec. 2, eff. June 16, 1991; Acts 1983,
73rd Leg., ch. 549, Sec. 1, eff. Sept. 1, 1993; Acts 1995, 74th
Leg., ch. 400, Sec. 2, eff. Sept. 1, 1995; Acts 1995, 74th Leg., ch.
979, Sec. 7, eff. June 16, 1995; Acts 1999, 76th Leg., ch. 62, Sec.
18.53, eff. Sept. 1, 1999.
Amended by:

Acts 2011, 82nd Leg., R.S., Ch. 1021 (H.B. 2694), Sec. 89.01,
eff. September 1, 2011.

Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 2.15, eff.
September 1, 2013,

Acts 2013, 83rd Leg., R.S., Ch. 171 (S.B. 567), Sec. 15, eff,
September 1, 2013.

Acts 2015, 84th Leg., R.S., Ch. 853 (S.B. 1148), Sec. 4, eff.
September 1, 2015.
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Sec. 13.044. RATES CHARGED BY MUNICIPALITY TO CERTAIN SPECIAL
DISTRICTS. (a) This section applies to rates charged by a
municipality for water or sewer service to a district created
pursuant to Article XVI, Section 59, of the Texas Constitution, or to
the residents of such district, which district is located within the
corporate limits or the extraterritorial jurisdiction of the
municipality and the resolution, ordinance, or agreement of the
municipality consenting to the creation of the district requires the
district to purchase water or sewer service from the municipality.

(b) Notwithstanding the provisions of any resolution,
ordinance, or agreement, a district may appeal the rates imposed by
the municipality by filing a petition with the utility commission.
The utility commission shall hear the appeal de novo and the
municipality shall have the burden of proof to establish that the
rates are just and reasonable. The utility commission shall fix the
rates to be charged by the municipality and the municipality may not
increase such rates without the approval of the utility commission.

Added by Acts 1989, 71st Leg., ch. 567, Sec. 7, eff. Sept. 1, 1989.
Amended by:

Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 2.16, eff.
September 1, 2013.

Acts 2013, 83rd Leg., R.S., Ch. 171 (S.B. 567), Sec. 16, eff,.
September 1, 2013.

Acts 2017, 85th Leg., R.S., Ch. 849 (H.B. 2369), Sec. 2, eff.
June 15, 2017.
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Sec. 13.084. AUTHORITY OF GOVERNING BODY; COST REIMBURSEMENT.
The governing body of any municipality or the commissioners court of
an affected county shall have the right to select and engage rate
consultants, accountants, auditors, attorneys, engineers, or any
combination of these experts to conduct investigations, present
evidence, advise and represent the governing body, and assist with
litigation on water and sewer utility ratemaking proceedings. The
water and sewer utility engaged in those proceedings shall be
required to reimburse the governing body or the commissioners court
for the reasonable costs of those services and shall be allowed to
recover those expenses through its rates with interest during the

period of recovery.

Added by Acts 1985, 6%th Leg., ch. 795, Sec. 3.005, eff. Sept. 1,
1985. Amended by Acts 1989, 71lst Leg., ch. 567, Sec. 10, eff. Sept.
1, 1989; Acts 1995, 74th Leg., ch. 979, Sec. 9, eff., June 16, 1995,
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Sec. 13.187. CLASS A UTILITIES: STATEMENT OF INTENT TO CHANGE
RATES; HEARING; DETERMINATION OF RATE LEVEL. (a) This section

applies only to a Class A utility.

(a~1) A utility may not make changes in its rates except by
sending by mail or e-mail a statement of intent to each ratepayer and
to the regulatory authority having original jurisdiction at least 35
days before the effective date of the proposed change. The utility
may send the statement of intent to a ratepayer by e-mail only if the
ratepayer has agreed to receive communications electronically. The
effective date of the new rates must be the first day of a billing
period, and the new rates may not apply to service received before
the effective date of the new rates. The statement of intent must
include:

(1) the information required by the regulatory authority's
rules;

(2) a billing comparison regarding the existing water rate
and the new water rate computed for the use of:

(A) 10,000 gallons of water; and
(B) 30,000 gallons of water;

(3) a billing comparison regarding the existing sewer rate
and the new sewer rate computed for the use of 10,000 gallons, unless
the utility proposes a flat rate for sewer services; and

(4) a description of the process by which a ratepayer may
intervene in the ratemaking proceeding.

{b) The utility shall mail, send by e-mail, or deliver a copy
of the statement of intent to the Office of Public Utility Counsel,
appropriate offices of each affected municipality, and any other
affected persons as required by the regulatory authority's rules,

(c) When the statement of intent is delivered, the utility
shall file with the regulatory authority an application to change
rates. The application must include information the regulatory
authority requires by rule and any appropriate cost and rate
schedules and written testimony supporting the requested rate
increase., If the utility fails to provide within a reasonable time
after the application is filed the necessary documentation or other
evidence that supports the costs and expenses that are shown in the
application, the regulatory authority may disallow the nonsupported

costs or expenses.
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(d) Except as provided by Subsections (d-1) and (e), if the

application or the statement of intent is not substantially complete
or does not comply with the regulatory authority's rules, it may be
rejected and the effective date of the rate change may be suspended
until a properly completed application is accepted by the regulatory
authority and a proper statement of intent is provided. The utility
commission may also suspend the effective date of any rate change if
the utility does not have a certificate of public convenience and
necessity or a completed application for a certificate or to transfer
a certificate pending before the utility commission or if the utility
is delinquent in paying the assessment and any applicable penalties
or interest required by Section 5.701(n).

{(d-1) After written notice to the utility, a local regulatory
authority may suspend the effective date of a rate change for not
more than 90 days from the proposed effective date. 1If the local
regulatory authority does not make a final determination on the
proposed rate before the expiration of the suspension period, the
proposed rate shall be considered approved. This approval is subject
to the authority of the local regulatory authority thereafter to
continue a hearing in progress.

(e) After written notice to the utility, the utility commission
may suspend the effective date of a rate change for not more than 150
days from the proposed effective date. If the utility commission
does not make a final determination on the proposed rate before the
expiration of the suspension period, the proposed rate shall be
considered approved. This approval is subject to the authority of
the utility commission thereafter to continue a hearing in progress.

(e-1) The 150-day period described by Subsection (e) shall be
extended two days for each day a hearing exceeds 15 days.

(f) The regulatory authority shall, not later than the 30th day
after the effective date of the change, begin a hearing to determine
the propriety of the change. If the regulatory authority is the
utility commission, the utility commission may refer the matter to
the State Office of Administrative Hearings as provided by utility
commission rules.

(g) A local regulatory authority hearing described by this

section may be informal.
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(g-1) If the regulatory authority is the utility commission,

the utility commission shall give reasonable notice of the hearing,
including notice to the governing body of each affected municipality
and county. The utility commission may delegate to an administrative
law judge of the State Office of Administrative Hearings the
responsibility and authority to give reasonable notice of the
hearing, including notice to the governing body of each affected
municipality and county. The utility is not required to provide a
formal answer or file any other formal pleading in response to the
notice, and the absence of an answer does not affect an order for a
hearing.

(h) If, after hearing, the regulatory authority finds the rates
currently being charged or those proposed to be charged are
unreasonable or in violation of law, the regulatory authority shall
determine the rates to be charged by the utility and shall fix the
rates by order served on the utility.

(i) A utility may put a changed rate into effect throughout the
area in which the utility sought to change its rates, including an
area over which the utility commission is exercising appellate or
original jurisdiction, by filing a bond with the utility commission
if the suspension period has been extended under Subsection (e-1) and
the utility commission fails to make a final determination before the
151st day after the date the rate change would otherwise be
effective.

(}J) The bonded rate may not exceed the proposed rate. The bond
must be payable to the utility commissicn in an amount, in a form,
and with a surety approved by the utility commission and conditioned
on refund.

(k) Unless otherwise agreed to by the parties to the rate
proceeding, the utility shall refund or credit against future bills:

(1) all sums collected under the bonded rates in excess of
the rate finally ordered; and

(2) interest on those sums at the current interest rate as
determined by the regulatory authority.

(1) At any time during the pendency of the rate proceeding the
regulatory authority may fix interim rates to remain in effect during
the applicable suspension period under Subsection (d-1) or
Subsections (e) and (e-~1) or until a final determination is made on
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the proposed rate. If the regulatory authority does not establish

interim rates, the rates in effect when the application described by
Subsection (c) was filed continue in effect during the suspension
period.

(m) If the regulatory authority sets a final rate that is
higher than the interim rate, the utility shall be allowed to collect
the difference between the interim rate and final rate unless
otherwise agreed to by the parties to the rate proceeding.

(n) For good cause shown, the regulatory authority may at any
time during the proceeding require the utility to refund money
collected under a proposed rate before the rate was suspended or an
interim rate was established to the extent the proposed rate exceeds
the existing rate or the interim rate.

(0) If a regulatory authority other than the utility commission
establishes interim rates or bonded rates, the regulatory authority
must make a final determination on the rates not later than the first
anniversary of the effective date of the interim rates or bonded
rates or the rates are automatically approved as requested by the
utility.

(p) Except to implement a rate adjustment provision approved by
the regulatory authority by rule or ordinance, as applicable, or to
adjust the rates of a newly acquired utility system, a utility or two
or more utilities under common control and ownership may not file a
statement of intent to increase its rates more than once in a 12-
month period, unless the regulatory authority determines that a
financial hardship exists. If the regulatory authority requires the
utility to deliver a corrected statement of intent, the utility is
not considered to be in violation of the 12-month filing requirement.

Added by Acts 1985, 69th Leg., ch. 795, Sec. 3.005, eff. Sept. 1,
1985. Amended by Acts 1987, 70th Leg., ch. 539, Sec. 11, eff. Sept.
1, 1987; Acts 1989, 71lst Leg., ch. 567, Sec. 20, eff. Sept. 1, 1989;
Acts 1991, 72nd Leg., ch. 678, Sec. 5, eff. Sept. 1, 1991; Acts
1991, 72nd Leg., 1lst C.S., ch. 3, Sec. 4.03, eff. Sept. 1, 1991;
Acts 1993, 73rd Leg., ch. 402, Sec. 1, eff. Aug. 30, 1993; Acts
1895, 74th Leg., ch. 400, Sec. 4, eff. Sept. 1, 1995; Acts 2001,
77th Leg., ch. 965, Sec. 3.10, eff. Sept. 1, 2001; Acts 2001, 77th
Leg., ch. 966, Sec. 10.06, eff. Sept. 1, 2001.

Amended by:
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Acts 2005, 79th Leg., Ch. 1106 (H.B. 2301), Sec. 1, eff.
September 1, 2005.

Acts 2011, 82nd Leg., R.S., Ch. 1021 (H.B. 2694), Sec. 9.02,
eff. September 1, 2011.

Acts 2011, 82nd Leg., R.S., Ch. 1163 (H.B. 2702), Sec. 180, eff.
September 1, 2011.

Acts 2013, 83xd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 2.39, eff.
September 1, 2013.

Acts 2013, 83rd Leg., R.S., Ch. 171 (S.B. 567), Sec. 39, eff.
September 1, 2013.

Acts 2015, B84th Leg., R.S., Ch. 853 (S.B. 1148), Sec. 5, eff.
September 1, 2015.

Sec. 13.1871. CLASS B UTILITIES: STATEMENT OF INTENT TO CHANGE
RATES; HEARING; DETERMINATION OF RATE LEVEL. (a) Except as provided
by Section 13.1872, this section applies only to a Class B utility.

(b) A utility may not make changes in its rates except by
sending by mail or e-mail a statement of intent to each ratepayer and
to the regulatory authority having original jurisdiction at least 35
days before the effective date of the proposed change. The utility
may send the statement of intent to a ratepayer by e-mail only if the
ratepayer has agreed to receive communications electronically. The
effective date of the new rates must be the first day of a billing
period, and the new rates may not apply to service received before
the effective date of the new rates. The statement of intent must
include:

(1) the information required by the regulatory authority's
rules;

(2) a billing comparison regarding the existing water rate
and the new water rate computed for the use of:

(A) 10,000 gallons of water; and
(B) 30,000 gallons of water;

(3) a billing comparison regarding the existing sewer rate
and the new sewer rate computed for the use of 10,000 gallons, unless
the utility proposes a flat rate for sewer services; and

{(4) a description of the process by which a ratepayer may

file a complaint under Subsection {(i).
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{c) The utility shall mail, send by e-mail, or deliver a copy

of the statement of intent to the appropriate offices of each
affected municipality and to any other affected persons as required
by the regulatory authority's rules.

(d) When the statement of intent is delivered, the utility
shall file with the regulatory authority an application to change
rates. The application must include information the regulatory
authority requires by rule and any appropriate cost and rate
schedules supporting the requested rate increase. In adopting rules
relating to the information required in the application, the utility
commission shall ensure that a utility can file a less burdensome and
complex application than is required of a Class A utility. If the
utility fails to provide within a reasonable time after the
application is filed the necessary documentation or other evidence
that supports the costs and expenses that are shown in the
application, the regulatory authority may disallow the nonsupported
costs or expenses.

(e) Except as provided by Subsection (f) or (g), if the
application or the statement of intent is not substantially complete
or does not comply with the regulatory authority's rules, it may be
rejected and the effective date of the rate change may be suspended
until a properly completed application is accepted by the regulatory
authority and a proper statement of intent is provided. The utility
commission may also suspend the effective date of any rate change if
the utility does not have a certificate of public convenience and
necessity or a completed application for a certificate or to transfer
a certificate pending before the utility commission or if the utility
is delinquent in paying the assessment and any applicable penalties
or interest required by Section 5.701(n).

(f) After written notice to the utility, a local regulatory
authority may suspend the effective date of a rate change for not
more than 90 days from the proposed effective date. If the local
regulatory authority does not make a final determination on the
proposed rate before the expiration of the suspension period, the
proposed rate shall be considered approved. This approval is subject
to the authority of the local regulatory authority thereafter to

continue a hearing in progress.

https://statutes.capitol.texas.gov/Docs/WA/htm/WA.13.htm 04/02/2019

494



WATER CODE CHAPTER 13. WATER RATES AND SERVICES Page 7 of 9
WP/TRU

Page 80 of 170
{(g) After written notice to the utility, the utility commission

may suspend the effective date of a rate change for not more than 265
days from the proposed effective date. If the utility commission
does not make a final determination on the proposed rate before the
expiration of the suspension period, the proposed rate shall be
considered approved. This approval is subject to the authority of
the utility commission thereafter to continue a hearing in progress.

{h) The 265-day period described by Subsection (g) shall be
extended by two days for each day a hearing exceeds 15 days.

(i) 1If, before the 91st day after the effective date of the
rate change, the regulatory authority receives a complaint from any
affected municipality, or from the lesser of 1,000 or 10 percent of
the ratepayers of the utility over whose rates the regulatory
authority has original jurisdiction, the regulatory authority shall
set the matter for hearing.

{J} If the regulatory authority receives at least the number of
complaints from ratepayers required for the regulatory authority to
set a hearing under Subsection (i), the regulatory authority may,
pending the hearing and a decision, suspend the date the rate change
would otherwise be effective. Except as provided by Subsection (h),
the proposed rate may not be suspended for longer than:

(1) 90 days by a local regulatory authority; ox
(2) 265 days by the utility commission.

{k) The regulatory authority may set the matter for hearing on
its own motion at any time within 120 days after the effective date
of the rate change.

(1) The hearing may be informal.

(m) The regulatory authority shall give reasonable notice of
the hearing, including notice to the governing body of each affected
municipality and county. The utility commission may delegate to an
administrative law judge of the State Office of Administrative
Hearings the responsibility and authority to give reasonable notice
for the hearing, including notice to the governing body of each
affected municipality and county. The utility is not required to
provide a formal answer or file any other formal pleading in response
to the notice, and the absence of an answer does not affect an order

for a hearing.

https://statutes.capitol.texas.gov/Docs/WA/htm/WA.13 htm 04/02/2019
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(n) The utility shall mail notice of the hearing to each

ratepayer before the hearing. The notice must include a description
of the process by which a ratepayer may intervene in the ratemaking
proceeding.

(o) If, after hearing, the regulatory authority finds the rates
currently being charged or those proposed to be charged are
unreasonable or in violation of law, the regulatory authority shall
determine the rates to be charged by the utility and shall fix the
rates by order served on the utility.

{(p} A utility may put a changed rate into effect throughout the
area in which the utility sought to change its rates, including an
area over which the utility commission is exercising appellate or
original jurisdiction, by filing a bond with the utility commission
if the suspension period has been extended under Subsection (h) and
the utility commission fails to make a final determination before the
266th day after the date the rate change would otherwise be
effective.

(g) The bonded rate may not exceed the proposed rate. The bond
must be payable to the utility commission in an amount, in a form,
and with a surety approved by the utility commission and conditioned
on refund.

(r) Unless otherwise agreed to by the parties to the rate
proceeding, the utility shall refund or credit against future bills:

(1) all sums collected under the bonded rates in excess of
the rate finally ordered; and

{2) interest on those sums at the current interest rate as
determined by the regulatory authority.

{s) At any time during the pendency of the rate proceeding the
regulatory authority may fix interim rates to remain in effect during
the applicable suspension period under Subsection (f) or Subsections
(g} and (h) or until a final determination is made on the proposed
rate. If the regulatory authority does not establish interim rates,
the rates in effect when the application described by Subsection (d)
was filed continue in effect during the suspension period.

{s) Repealed by Acts 2015, 84th Leg., R.S., Ch. 1236 , Sec.
18.001, eff. September 1, 2015,

(t) If the regulatory authority sets a final rate that is
higher than the interim rate, the utility shall be allowed to collect

hitps://statutes.capitol.texas.gov/Docs/WA/htm/WA. 13.htm 04/02/2019
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the difference between the interim rate and final rate unless
otherwise agreed to by the parties to the rate proceeding.

(u) For good cause shown, the regulatory authority may at any
time during the proceeding require the utility to refund money
collected under a proposed rate before the rate was suspended or an
interim rate was established to the extent the proposed rate exceeds
the existing rate or the interim rate.

(v) If a regulatory authority other than the utility commission
establishes interim rates or bonded rates, the regulatory authority
must make a final determination on the rates not later than the first
anniversary of the effective date of the interim rates or bonded
rates or the rates are automatically approved as requested by the
utility.

(w) Except to implement a rate adjustment provision approved by
the regulatory authority by rule or cordinance, as applicable, or to
adjust the rates of a newly acquired utility system, a utility or two
or more utilities under common control and ownership may not file a
statement of intent to increase its rates more than once in a 12-
month period, unless the regulatory authority determines that a
financial hardship exists. If the regulatory authority requires the
utility to deliver a corrected statement of intent, the utility is
not considered to be in violation of the 12-month filing requirement.

Added by Acts 2013, 83rd Leg., R.S., Ch. 170 {(H.B. 1600), Sec. 2.40,
eff. September 1, 2013,
Added by Acts 2013, 83rd Leg., R.S8., Ch. 171 (S.B. 567), Sec. 40,
eff. September 1, 2013,
Amended by:

Acts 2015, 84th Leg., R.S., Ch. 853 (S.B. 1148), Sec. 6, eff.

September 1, 2015.
Acts 2015, 84th Leg., R.S., Ch. 1236 (S.B. 1296), Sec. 18.001,

eff. September 1, 2015,

https://statutes.capitol.texas.gov/Docs/WA/htm/WA. 13.htm 04/02/2019
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