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PUC DOCKET NO.

PETITION OF THE CITIES OF
GARLAND, MESQUITE, PLANO, AND
RICHARDSON APPEALING THE
DECISION BY NORTH TEXAS
MUNICIPAL WATER DISTRICT
AFFECTING WHOLESALE WATER
RATES

BEFORE THE

PUBLIC UTILITY COMMISSION

L L LA O L U L3

OF TEXAS

ORIGINAL PETITION APPEALING WHOLESALE WATER RATES

The Cities of Garland, Mesquite, Plano, and Richardson (“Petitioning Cities”) file this
petition under Chapters 12 and 13 of the Texas Water Code! and the implementing rules of the
Public Utility Commission of Texas (“Commission” or “PUC™)* to appeal wholesale water rates
charged by the North Texas Municipal Water District (“District”). In support, the Petitioning
Cities respectfully show as follows:

I Parties

The Petitioning Cities are Texas home rule municipal corporations and retail public
utilities® in Collin, Dallas, Denton, Kaufman, and Rockwall Counties. The District is a political

subdivision of the State of Texas headquartered in Collin County.*

1 Tex. Water Code § 13.043(f) (“A retail public utility that receives water or sewer service from another
retail public utility or political subdivision of the state, including an affected county, may appeal to the utility
commission a decision of the provider of water or sewer service affecting the amount paid for water or sewer
service.”); Tex. Water Code § 12.013(a) (“The utility commission shall fix reasonable rates for the furnishing of raw
or treated water for any purpose mentioned in Chapter 11 or 12 of this code.”).

2 16 Tex. Admin. Code § 24.301 et seq. (“This subchapter sets forth substantive guidelines and procedural
requirements concerning a petition to review rates charged for the sale of water for resale filed pursuant to TWC,
Chapter 12; or an appeal pursuant to TWC § 13.043(f) ... .”) (TAC).

3 A “retail public utility” means any person, corporation, public utility, water supply or sewer service
corporation, municipality, political subdivision or agency operating, maintaining, or controlling in this state facilities
for providing potable water service or sewer service, or both, for compensation. Tex. Water Code § 13.002(19); 16
TAC § 24.3(59).

* The District is a conservation and reclamation district and political subdivision of the State of Texas,
created and functioning under Article 16, Section 59, of the Texas Constitution, pursuant to Chapter 62, Acts of the
52 Legislature, Regular Session, 1951.



11. Background

The Petitioning Cities entered into wholesale water supply contracts with the District as
early as 1953.5 In 1988, the Petitioning Cities and seven other cities (collectively, the “Member
Cities”)® executed a consolidated contract with the District (the “Contract”).” The Contract still
governs the Petitioning Cities’ relationship with the District. The District, which charges rates
pursuant to the Contract, announced by letter dated September 28, 2018, that it was raising the
Member Cities’ base water rate for the 2019 fiscal year from $2.78 per thousand gallons to $2.92
per thousand gallons and raising the excess water rate from $0.40 per thousand gallons to $0.42
per thousand gallons.®

The District’s decision to increase rates for the 2019 fiscal year continues a trend of
steep, annual rate increases. Since the 2012 fiscal year, the District has nearly doubled its water
rates. Further, the District charges these rates on a take-or-pay basis in accordance with
volumetric “minimums” established in a bygone era,’ resulting in the Petitioning Cities paying
the District hundreds of millions of dollars since 2001 for volumes of water that the District
didn’t deliver. These inequities prompted the Petitioning Cities to appeal the District’s 2017 and
2018 fiscal year rates, and those appeals are pending at the State Office of Administrative
Hearings (“SOAH™).!® Because these inequities will persist until the Commission sets just and

reasonable rates, the Petitioning Cities are appealing the District’s 2019 fiscal year rates.

S See Attachment A, Original Contracts between the Petitioning Cities and the District.

$ In 1988, the Member Cities were Farmersville, Forney, Garland, McKinney, Mesquite, Princeton, Plano,
Richardson, Rockwall, Royse City, and Wylie. Allen joined as a Member City in 1998 and Frisco in 2001.

7 See Attachment B, North Texas Municipal Water District Regional Water Supply Facilities Amendatory
Contract. Two other cities joined as Member Cities in later years.

8 See Attachment C.
9 See Attachment B, Section 9(c).

10 p (J.C. Docket No. 46662 and SOAH Docket No. 473-17-4964.WS (2017); P.U.C. Docket No. 47863
and SOAH Docket No. 473-18-1905.WS (2018).



For the reasons stated below, the Petitioning Cities ask the Commission to find that the

District’s rates adversely affect the public interest and to set new rates consistent with the

ratemaking mandates of Chapters 12 and 13 of the Texas Water Code.!!

III.  Jurisdiction

The PUC has jurisdiction over this appeal pursuant to Sections 12.013 and 13.043(f) of

the Texas Water Code, as follows:

The Petitioning Cities are retail public utilities under Sections 13.002(19) and
13.043(f) of the Texas Water Code and P.U.C. SUBST. R. 24.3(59) and 24.301.

The District is a political subdivision of the State of Texas under Sections 12.013
and 13.043(f) of the Texas Water Code.'?

The District charges wholesale water rates pursuant to the Contract. The
Petitioning Cities receive treated water from the District pursuant to the Contract,
the District has water not contracted to others and available for the Petitioning
Cities’ use, and the Petitioning Cities are willing and able to pay a just and
reasonable price for the water.!® However, the District is charging rates that are
not just and reasonable and that adversely affect the public interest.*

The Petitioning Cities timely filed this appeal within 90 days of receiving notice
of the District’s decision to change its rates.!

The Petitioning Cities will prove that the District’s rates adversely affect the
public interest based on the public interest criteria listed in P.U.C. SUBST. R.
24.311, as further described herein.

The Petitioning Cities are serving this petition and a copy of the Contract on the
District and other appropriate parties.'®

1116 TAC § 24.313(e) (“The commission shall set a rate consistent with the ratemaking mandates of TWC,
Chapters 12 and 13.”).

12 The District was established under Article 16, Section 59, of the Texas Constitution, pursuant to Chapter
62, Acts of the 52™ Legislature, Regular Session, 1951.

13 16 TAC § 24.107(a)(4)-(5).

¥ Id. §§ 24.107(a)(6), 24.311(a).

15 Tex. Water Code § 13.043(f); 16 TAC § 24.305(c).
16 16 TAC § 24.305(a)-(b).



Petitions appealing wholesale water rates set pursuant to contract are referred to SOAH
for an evidentiary hearing on public interest.!” Following the evidentiary hearing, the
Commission determines whether the protested rate adversely affects the public interest and, if so,
remands the matter to SOAH for a cost-of-service hearing before setting new rates.!®

IV.  The District’s Rates Adversely Affect the Public Interest

A rate adversely affects the public interest if the Commission concludes that one or more
of the criteria listed in P.U.C. SuBST. R. 24.311(a) has been violated.!” The District’s rates
adversely affect the public interest under a number of the criteria.

A. The District’s Rates Impair the Petitioning Cities’ Ability to Continue to

Provide Service to Their Retail Customers, Based on the Petitioning Cities’
Financial Integrity and Operational Capability (P.U.C. SuBsT. R.
24.311(a)(2))

Citizens of the Petitioning Cities are successfully conserving water, causing the
Petitioning Cities’ retail revenues to decline. All the while, the District is increasing wholesale
water rates and expecting the Petitioning Cities to pay a wholesale water bill based on
“minimum” volumes of water set well over a decade ago that have no relation to how much
water the Petitioning Cities’ citizens actually consume or the District delivers during the year.

The Petitioning Cities have tried to absorb the District’s wholesale rate increases without
passing corresponding retail rate increases onto their citizens. The City of Plano, for example,
has minimized the amount of debt sold to support its retail water delivery system and has drawn

down reserves in some years to avoid raising retail rates. The City of Mesquite has postponed

some necessary capital improvements to prevent raising retail rates. The City of Richardson has

17 14, §§ 24.307(b), 24.309(a).

18 jd § 24.313(b) (“If the commission determines the protested rate adversely affects the public_ inter.est,
the commission will remand the matter to the State Office of Administrative Hearings for further evidentiary
proceedings on the rate.”).

¥ Id § 24.311(a).



deferred certain maintenance projects to help offset the District’s wholesale rate increases. The
District’s rates tangibly impact the Petitioning Cities® financial integrity and operational
capability, as stated by a bond rating agency with respect to the City of Garland: “The city’s
dependence on its wholesale water provider North Texas Municipal Water District (NTMWD)
creates cost pressure outside of the utility’s direct control. . . . System operations have been
pressured by increasing debt service and purchased water costs resulting in financial metrics
stressed against Fitch’s ‘AA’ category medians. Fitch downgraded the rating in 2015 as a
result of this trend. Since fiscal 2012 the city’s purchased water rate has increased on average
11% annually and NTMWD rates are anticipated to continue to rise by 7% to 11% annually
through fiscal 2021.”2°

The bottom line is that the District’s ever-increasing rates are impairing the Petitioning
Cities’ ability to serve their residents, and the District’s decision to raise rates for the 2019 fiscal
year will cause further impairment.

B. The District’s Rates Evidence the District’s Abuse of Monopoly Power
(P.U.C. SussT. R. 24.311(a)(3))

The District is a monopoly both because of the lack of competition in the regional
wholesale water supply market and because of the nature of its Contract with the Petitioning

Cities. For the reasons below, the District’s rates evidence that it has abused monopoly power.

1. The District Has Abused Monopoly Power Based on its Disparate
Bargaining Power (P.U.C. SUBST. R. 24.311(a)(3)(A))

The Petitioning Cities have no practical alternative to the District for acquiring treated
water because other viable wholesale water supply and suppliers are unavailable in the region.

Even if viable alternatives existed, the Contract obligates the Petitioning Cities to buy treated

20 See Attachment D.



water exclusively from the District*! and the Contract’s indefinite term—the Contract extends for
the life of outstanding bonds and then for the useful life of the water system®—precludes any
opportunity for the Petitioning Cities to renegotiate the Contract’s terms. Although the
Petitioning Cities appoint directors to the District’s governing board, the Attorney General has
twice opined that such directors are officers of the District who the Petitioning Cities have no
power to replace or otherwise control.?®> As such, the District can and does unilaterally raise
retail rates without any input from the Petitioning Cities and can and does unilaterally extend the
Contract’s term simply by issuing new bonds without any input from the Petitioning Cities.
Without bargaining power, the Petitioning Cities have had to bear annual rate increases—
the District has nearly doubled base rates since the 2012 fiscal year—unilaterally imposed by the
District. Further, the District’s practice of multiplying these rates by “minimum” volumes of
water, even if the Petitioning Cities don’t demand that much water, has caused the Petitioning
Cities to collectively pay millions of dollars for water that the District never delivered. The
District’s 2019 fiscal year rates will increase this substantial total, and the Petitioning Cities
simply lack the bargaining power to restrain the District’s abuses.
2. The District Has Abused Monopoly Power By Failing to Reasonably

Demonstrate the Changed Conditions that Are the Basis for the Change in
Rates (P.U.C. SUBST.R. 24.311(2)(3)(B

As population growth has levelled off in the Petitioning Cities and as the Petitioning
Cities have successfully enacted water conservation measures, the volumes of water the

Petitioning Cities annually demand from the District have substantially declined. Nevertheless,

21 See Attachment B, Sections 3(a) (“It is the intention of the parties hereto that the System shall be the
sole and exclusive source of all treated water supply for each of the Contracting Parties.”) and 3(b) (“In no event
shall the taking of treated water from a source other than the District relieve any Contracting Party from making all
payments due the District under this Contract.”).

2 See Attachment B, Section 13.
B Tex. Att’y Gen. Ops. JM-1239 (1990) and KP-0117 (2016).



the District continues to charge the Petitioning Cities for water that they do not need or consume,
resulting in the Petitioning Cities paying millions of dollars for undelivered water. The District
has not reasonably demonstrated why the Petitioning Cities’ rates should continue to increase
every year when, every year, they are paying millions of dollars for water that the District
doesn’t deliver. Simply put, the Petitioning Cities believe it is unreasonable for the District to
have significantly raised the Petitioning Cities’ rates for the 2019 fiscal year when the Petitioning
Cities have significantly lowered their demands on the District’s system.

3. The District Has Abused Monopoly Power Based on Qther Valuable

Consideration Received Incident to the Contract (P.U.C. SuUBST. R.
24.311(a)(3)X(D)N

The District sells treated water to thirteen Member Cities, including the four Petitioning
Cities, and over thirty other wholesale customers. But only the Member Cities are
unconditionally liable for the District’s outstanding bond debt. Although the District has raised
base rates by nearly 1,000 percent since 1970, the District has not raised the nickel premium it
charges its other wholesale customers. Thus, because the District has the certainty that revenues
from the Member Cities will fully cover its revenue requirement, the District can offer its other
wholesale customers terms, such as contract duration and price, that are more attractive than the
terms that apply to the Member Cities. The financial security that has enabled the District to
undercharge these other wholesale customers has resulted in it overcharging the Petitioning
Cities.

Further, the District settled a legal challenge to one of its water supply projects by
pledging that the Member Cities would charge their retail customers increasing block rates that

incentivize conservation and by pledging to amend its water conservation plan to include a goal



of a minimum 1% reduction in total gallons per capita per day.2* That the District could pledge
to reduce the Member Cities’ water consumption without their participation in the settlement
suggests a power conferred by the Contract that is not simply a consequence of the Petitioning
Cities’ payments to the District. Moreover, the District committed to these water consumption
reductions without reducing the revenues due from the Petitioning Cities.

4, The District Has Abused Monopoly Power By Charging Rates That
Disincentivize Water Conservation (P.U.C. SUBST. R. 24.311(a)(3X(E))

For the 2019 fiscal year, the District is charging a base water rate of $2.92 per thousand
gallons and an excess water rate of $0.42 per thousand gallons. Collectively, this rate is
structured as a decreasing block rate, which the Texas Commission on Environmental Quality
classifies as dis-incentivizing conservation,?® in part because the District’s substantially reduced
excess water rate (relative to the higher base rate) promotes excess consumption. Further, the
District’s practice of charging minimum take-or-pay rates has caused the Petitioning Cities to
pay lower effective rates—the rate per thousand gallons for water actually consumed—as their
consumption increases, which simply does not incentivize water conservation.

In short, the District requires the Petitioning Cities to conserve water in part by charging
their retail customers increasing block rates, yet the District’s decreasing block wholesale rates
dis-incentivize conservation and result in the Petitioning Cities, who take far below their
minimums, paying higher effective rates as a consequence of their successful efforts to promote
conservation among their retail customers. The Commission should be given the opportunity to

rectify these abuses.

2 See Attachment E, Section 4.

25 30 TAC § 288.5(2)(A) (“The commission may require by commission order that any of the following
strategies be implemented by the water supplier if the commission determines that the strategies are necessary in
order for the conservation plan to be achieved: conservation-oriented water rates and water rate structures such as
uniform or increasing block rate schedules, and/or seasonal rates, but not flat or decreasing block rates . . . .”).

10

10



5. The District Has Abused Monopoly Power Based on Comparing Its Rates
1o Rates Charged by Other Sellers of Water for Resale in Texas (P.U.C.
SuBsST. R. 24.311(a)(3)Y(Q))

The Petitioning Cities believe that the District’s rates evidence abuse of monopoly power
when compared to rates charged by other Texas wholesale providers. Specifically, other
wholesale providers appear to use a “demand charge™ rate design that promotes more equitable
cost allocation among customers, allow for “minimums” to periodically reset to reflect actual
water consumption among customers to ensure that cost-causers are paying cost-based rates, and
charge more realistic “premiums” to non-member customers. In the end, the Petitioning Cities’
retail customers—their citizens—bear the brunt of the District’s abusive rates, and it is
meaningful for purposes of the public interest test that other Texas providers charge more
reasonable rates.

C. The District’s Rates Are Unreasonably Preferential, Prejudicial and
Discriminatory (P.U.C. SussT. R. 24.311(a)(4))

The rates charged by the District, as evidenced by the total compensation and effective
rates (the cost per thousand gallons actually consumed) paid by the Petitioning Cities to the
District, are unreasonably discriminatory. In the 2019 fiscal year, the District is nominally
charging the Petitioning Cities a base rate of $2.92 per thousand gallons and an excess rate of
$0.42 per thousand gallons. Because the District bases its water bills on volumetric minimums
that never reset, however, that will not be the true cost per thousand gallons actually consumed
by the Petitioning Cities or delivered by the District. The Petitioning Cities” minimums, for
example, were set between 2001 and 2006, but the Petitioning Cities® water consumption has
dropped consistently and dramatically since then. As such, the effective rates paid by the
Petitioning Cities are and have been for a number of years significantly higher than the effective

rates paid by the other Member Cities and the District’s other wholesale customers, whose

11

11



minimums for the most part were set more recently. For example, in the 2017 fiscal year, when
the District’s base rates were $2.53 per thousand gallons, the Petitioning Cities’ effective rates
ranged from $2.99 per thousand gallons (Plano) to $3.54 per thousand gallons (Mesquite),
whereas the effective rate for the other Member Cities averaged at $2.69 per thousand gallons
and the effective rate for the other Member Cities and other wholesale customers collectively
averaged at $2.78 per thousand gallons. Thus, the rates that the District charges the Petitioning
Cities are out of line with patterns of actual water consumption among its customers and distort
the Petitioning Cities’ share of water demands on the District. This trend will continue in the
2019 fiscal year.

The rates the District charges the Petitioning Cities are also unreasonably prejudicial
when compared to the rates it charges its other non-Member City wholesale customers.
Generally speaking, the District charges its other wholesale customers only a nickel premium per
thousand gallons over the base rate charged to the Member Cities. For the 2019 fiscal year, for
example, the District is charging these customers a base rate of $2.97 per thousand gallons,
representing a less than 2% premium over the $2.92 per thousand gallons base rate charged to
the Petitioning Cities. But this is the same nickel premium that the District assessed in 1970,
when the nickel represented a 21% premium over the $0.235 per thousand gallons base rate
charged to the Member Cities. Revenues received from these other wholesale customers offset
the Petitioning Cities’ share of system costs and thereby affect the rates the District charge the
Petitioning Cities. As such, the District’s decision to hold this nickel premium constant over the
last half century has reduced revenues from its other wholesale customers and financially

prejudiced the Petitioning Cities in the form of higher water rates.

12
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V. Relief Requested

The Petitioning Cities respectfully ask the Commission to find that the District’s rates
adversely affect the public interest, convene a cost-of-service hearing, and then set new rates
consistent with the ratemaking mandates of Chapters 12 and 13 of the Texas Water Code. After
the cost-of-service phase of the proceedings, the Petitioning Cities request that the Commission
also order the District to refund the difference between the rate charged by the District and the
rate fixed by the Commission, plus interest at the statutory rate, from the date of this petition.?

Finally, the Petitioning Cities request any other relief to which they may be entitled.

Respectfully submitted,

<_ -

ichaeld. T
State Bar No. 20125875
Taylor Holcomb
State Bar No. 24074429
VINSON & ELKINS LLP
2801 Via Fortuna, Suite 100
Austin, Texas 78746
512-542-8527
512-236-3211 (Fax)

Barry Smitherman

State Bar No. 18770600
BARRY SMITHERMAN, P.C.
P.O. Box 163805

Austin, Texas 78716
512-652-8949
512-330-0182 (Fax)

Attorneys for the Petitioning Cities

26 Tex. Water Code § 12.013(f).
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CERTIFICATE OF SERVICE

I certify that a copy of this petition was hand-delivered, sent via overnight mail, sent via
certified mail return receipt requested, sent via U.S. first class mail, or sent via fax to the
following on December 20, 2018.

/‘/‘MVM Hm/mv/é

Taylag Holcomb

Tom Kula

Executive Director, General Manager
North Texas Municipal Water District
Administration Building

501 East Brown Street

P.O. Box 2408

Wylie, Texas 75098

Margaret Pemberton

Legal Division Director, Public Utility Commission of Texas
1701 North Congress

P.O. Box 13326

Austin, Texas 78711-3326

Tonya Baer

Office of Public Utility Counsel

1701 N. Congress Avenue, Suite 9-180
P.O. Box 12397

Austin, Texas 78711-2397

City Secretary
City of Allen

305 Century Parkway
Allen, Texas 75013

City Secretary

City of Farmersville

205 S. Main

Farmersville, Texas 75442

City Secretary

City of Forney

101 Main Street E.
Forney, Texas 75126

City Secretary
City of Frisco
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6101 Frisco Square Blvd
Frisco, Texas 75034

City Secretary

City of McKinney

222 N. Tennessee St.
McKinney, Texas 75069

City Secretary

City of Princeton

123 West Princeton Drive
Princeton, Texas 75407

City Secretary

City of Rockwall

385 S. Goliad
Rockwall, Texas 75087

City Secretary

City of Royse City

P.O. Box 638

305 N. Arch Street
Royse City, Texas 75189

City Secretary

City of Wylie

300 Country Club Rd., Building 100
Wylie, Texas 75098
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ATTACHMENT A

Original Contracts between the
Petitioning Cities and the District
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8 STALE OF TEXAS

o ee 2w

COUNLY OF DALLAS

THIS CONTRACT (hercinafter cslled the "Contract") made
and entorea invo as of this the 12¢th &y of Dacember, 1953, by and tewween
Korih Tears Municipal Water District (rereinaftier called “Dlstraict™) z
whter -oas.rvatlon districi, crested by Chapter 62 Acts of the Regular
Sessicr of the 52nd legislature (hereinafier called “Chapter £2") pursuant
to A-uicle .5, Section 59 of the Constimution, and the City of Garlaund, ,
Toxas, & municipal corporation in Dslles County, Texas, acting under the
lavs of the State of Texas, and scting under its Home Rule Charter, (bere- .

inafter called the "City"):

WITNESSETH :

WHEREAS, the City owns its water distribution system and
its waver supply facilities; and

WREREAS, City 1s desirous of obitaining a more adequsate
and aspenaable water suapply; end

WHEREAS, District is ecouiring from the United fsetes
Governnenl (hereinafter called the "Guvernment") ihe righi to slor. wat:r in
lavon fuscrvoir vhien has been constructed oy the Government on the Bas. Zork
of vhe ri.avy River in Coilin County (hereinafier called “Lavon®}; aac

WHEREAS, the Contract between District and Goverament
UllT p.ov de: Tt «x District will have the storege raghts Jun 100,000 ac.e
feel & »-orase spuce in lavon, for & period of 50 years wivh the privioege
07 negf of .h.. 5 With the Government fer & renewal of such storage rishts; =nd

WHEREAS, District's enginecrs, taking into consideratlion
wne 2. ute .. and run-ofr records of the watershed estimate that the sare an~
@it wie  © weter from the operatics of said 100,000 mere feet of storage

< 1 e & minitum of 35,000,000 gallons of water per day; aud

WEERZAS, Distriet Is convracting to pay Goévernment an

N swbfon of epproximate.y 353,000.00 per year for a pericd of »0
s Sx L 'iurice's agreed shere of “he expense of mainisining end operating
_l'.

17
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P n e b e e e s

Laven, wifch annunl payments will be n continuing cherge against Distrlet's
opexntitz openses; and

WHEREAS, District 1s proparing to issue and scll bords
w0 he approsimate emount of Nime Mallion ($9,000,000.00) Dollars (whcther
issucd “n an amount more or less than sucn Tigure, together with any addition~
sl bonds tc be issued by Disirict, and refunding bonds issued in lieu of such
wonds (hareinafter called the "Bonds"™) for the purpose of: the acquisition
of recussary lan@s, the erection and construction of purification, pumplag .
and loesl siorage Tacilizies and the installation of pipelines, all for the
purpose of providing and transmitting treaiod water for certain cities; vhich
storige Gpece at Iavon, intake facilities, pipelives, purification plant,
punps, local storsge and releted Tacilizies will constitute District’s water
supply svstem (hereinafter called “District's Water Supply System"); and

WHERSAS, herstofore Distyict has filed with the State
Boerd of Woter Engineers of the State or Texas Application No. 1820 tor &
permit, authorizing the appropriation of 60,000 acre feet of weter per annum
from Lavon iiesew'oir , hereinebove mentioned, and the diversion therefrom by
means of gravity and pumping of such water for domesuic, municipal and indus-
rial purposes, including especially the right to-deliver such water to any

or all of ceriain citles, including "City"; and

WHEREAS under Chapter 342 Acts of the Regular Session of
the S5lst legislabure (hereinafter called “Chapter 342"}, and pursuant to an
clection held in City on December 5, 1953 ir accordance with Chapter 342,
Cigy is ax.morized“t;;e.nter‘ inso this Contract; and

WHERBAS, by the execution of this Coniract, the €1ty 2.
survendering none of its right to the owmership and operation of its prasent
water supply or its vater distribution system, but is expressly asserting
its conbinuved right to one-ate such water supply a’nd distri‘?:xtéc& éysi::& and

W) w \"&-\ H\:\ Q~+,acb’f& bt —-W-—:—-—‘u:-: in L':"g- q;...:::-
{*({rﬂ [f&'f"//:f" e Y S s s ey s wd we2 VLAWY BRE

WHEREAS, 1t is koown to both parties that une Districe

%.1% w« - fu.5 Contract as tho basis for the obtaiming 0i oredit through the

isnaan~e ~S Jistrict's Bonds and &8 tha means for the payment of iis mein-

ToafrLe orA operating expenses and paymwent of the principal of and interest

18
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on Blstricl's Ponds and the esteblishmeni and maintenance of reserves for

uch purposes; aand

s

WIEREAS, the City recognizes the faet that the Disirict
st of necessity mnké similar contracts with one or more addivional cities;

NOW, THEREFORE, in ¢onsideration of the muiual covenantis
cud sgrecwents hexein conteined, Districit agrees to furnish and Gity agrees
to pry for water supply services wpon the terms and conditions and for vhe
considaresion hercinafter set Torth, ta-wit;

1. GQUANTITY. Subjeci only to the provisions of this

Section and Section B hereof, District agrees, during the period of thls Con-
$ract to teader and moke mvailable to the City, for its own use acd at the
delivery point as hereinafver specified, treated water in the volume required

by the Ciuvy, provided thay the maxiaum raie of delivery of such weter shall

1

104 exceed 7,500,000 gallons par day, and City agrees to pay the District for

such service in aacordance with the provisiobs of Section 6 kereof.

Should City desare to increase the maxinmum rate of celivery
as nervinabove Tixed, & formal request stating the desired rate of incresased
celsvery shall be 'addresscd t0 the Board of Directors of the District and shall
then becorme a metter of negotiation between City ard District.

Bistrict will use its best efforts to remsin in 2 position
o TwITmAsn vaber &8s herein contracted to be sold to City, but ivs obligation
-inll oc limited $o the smount of veter available in Lavon.

In the event that it should become necessary for Disirict
wo laui. dus Gelivery of water to Cliy because of low storage in Lavon, Tizy
3501l be entitled to receive during such period of searcity its pro rate share
of w T r avallable in the reservoir as detexmined by the proporiion vhich the
v. 2ot v Dnyon vater used by it Siuz-ing +he last preceding calendar yecr in
WILeS 2ataoniag winhs NOU necensnry hear. Lo the volal volume of lavon va. r uUeod
wf v L. . epwved by tt‘:c Distriet during such ‘culendar year.

2. QUALIZY. Dlsvrics 1s ooligeted to treat vhe water o
e & v ~ 4 by District and received by City hercunder so as to meat the
ez ¢~ the State Health Departnznt of the Stave of Toxas.

3. DPOINT OF DELIVERY. The point for delavery of water 3o

ity .- v District's Waber Supply System shall be to a ground storage tserminal

v <2 wroad by District's cngineer  Such location will be selected wi-h due

—3..
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regerd $0 any'storage facilities Cit:y moy own, if in the opinion of such en-
Lincer suc%{_‘City-ovned facilities may be used economically (bereinaftexr called
“Potnt of Delivery"). =~ —— .

City agrees to construct, maintein sund operste at itg own
cost and capense at such delivery pofnts mll cquipment and facilities necessary
to recelve nnd take such water from District's storags terminal or from Ciiy's
storage terminal iT i{ should be used as the terminal, vhich equipment and
Tacillties will be operaled by the Ciny in accordance with vhe terms of this
Contract.

Lk, MPASURING EQUIPMENT. Distriet shall fwrnisk, install,

operate and meintain at its own expense at seid delivery points the necessary
eguipment and devices of standerd type for measuring properly the gquantity of
veter dalivered under this agreemen';. Such meter or meters and other equipment
50 installed shall remain the property of District. City shall have oocess $o
such meteriag équipmcn‘.: at all reasonable vimes, bub the reading; calibration,
and sdjusutoent thereof shall be done only by the employess or agents of tThe
Districes. For the purpose of this agre?ment the original record or reeding ol
the meter or meters shall be the journal or obher record book of District in
1ts offlca in which the records of the employees or sgents of District who take
the reading eve or pmey Dde transcribed. Upon wristen reguest of City, Dis_brict
will give City a copy of such journal oxr record book, or permit City to have
aceess o tha same in the office of Distriet during reasonable business hours.
Nobt more than once In each calendar month, on e Jate as

near the enc of such calendar month es prectical, Districet shall calibrete its
nevers af reguesived in writdng by City to do so, in the presence of s reproesent-
stive of Cily, and the parties shall joinily observe any edjustmeats which are
ede to Jhe meters in case any adjustments shell bte necessery, and if the check
Betehe Lo inarter provided for ha;re baen installed, the same shall alsc be oal
G e uy O4ty in-the presvncc of a& ropresentative of District and the parties
BZ".& L Jdointly obserxrve any adjustment in cese any edjustrent is necessary. If
Civ;  hall in writing request Distriat Lo calibrate its meters and District shall
give Siy v2uice of the time when any such calibration is to be made and & rop-
St uAT1y. or the City is not prasenu et the time set, District moy proceed

. .n.«” on snd adjusiment in ihe abacnce of any representative of Cl-y.

I nither party ai any time observes & varistion heiween

< Y

e ra lvery méter or maters and the check meter or mevers, 1f any sueh chock

e

20



e e

N h tetr e e s

nater or meters shall bo installed, suen paviy wlll promptly notify uthe othex
party, and the parties bereto shall inen cocperate wo procurc an immedinte
calibration tost end joint observation of any adjusitment and the said meter
or meters shell then br adjusted to accuracy. RBach party shall give the other
pariy forty-eight (%8) hours® notice of the time of all Sesis 0f meters &0
that ke other party moy conveniently have a representative present.

If upon aay test, 4he percentage of inaccuracy of any
secering equipment is found Lo be an excess of two per cent (2%), reglstraiion
thereel shall Ve corrected for o per:od cxtending back to the time when such in~
accuracy begun, iZ sueh time is ascertaingble, and if such time is nov &hcertein-
able, then for a perlod exiending back one-nalf (1/2) of the time elspsed since
whe 185% dste of callbratien, but in no event furtber back than e period of
six (6) moaths. IZ for any reason any meters ars out of service or out of
repair so thet the amount of water delivered canunot be ascercained or computed
froz the reading thereof, the water delivered through the period such mesers are
ouv of sorvice br out of repair shall be estirated and agreed upon by the perties
herecc upon the besis of the vest date availabie. Por such purpose, the best

va sveilable shall be deemed to be ghe wegistration of eny check meter or
meters if the seme have been anstalled and are accurately regisitering, Other-
wise, tre emount of water deliversd dwring such period may be estimaced (i) by
corraciing the error if Lhe percentage of the error us ascerisinable by calibra-
taon tests o- mathematical caleulation, or (i1} estimating the quanzity of de-
livery by deliveries during éhe preceding periods undexr similer conditions when
the meter ~r mebers were reglsbering accurately.

City may, at iis option and 1ts own expense, install and
oper&ie 8 casck meler to check eacht mevar installed by Districi, but the measure-~
nent ol Jates for The purpose of this apreement shall be solaly by Districet'’s
metuels, eXie, % in the cases hercinabove specifically provided fo the contrary.
wlt v chochor s meders shell be of standard meke and shall be sublect ab 2.1

s2suravis iwves Yo inspettion sund exanination by any employes or egent of

S. trates W, une reading, celibratiorn and Adjustment thereol shell be s
@7 4y ~heopr dQuring any pericd when & check mever mey be used under the
[EONA cL Vel LIS 223LWRLG,, Tae o wSunt of water delivered, in which case

2 ..vc o walibrsiion and adjustment Lnereof shall be mede by District wish

. thou 1 such check meter or metors nad been furnished or installed hy
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5. UNIT OF MNEASUIWRYIY. The unit of measurcment for waeter
delivervd Lereunder shall be 1000 gallons of water, U. 8. Standaxd Liguid

Vansure.

6. PRICE AND TERMS (n) The service to be performed under

his Convract by District consists of the readiness of the District to deliver

Yo Clly, upoit 1is demand, water in acccrdance with the provisions of Section 1,

In return for such saxrvice Civy egreecs to compeusate Disg-

o
v
[~
[9)
ot
34

Y Poysent of certain minimum ennuel sums of mongy, for each of vhich

Suld sums Dostiies agrees, if required by City, o deliver all, or so much

Theraol &5 City mey desire, of & ceriein corresponding volume of weier as met

farsh totov, The anount of the minimum annual peyment to be made by ity for

© given calendar yehr is devermined by mulsiplying eighteen (18¢4) cents by

he number of thouscnd gallons of water “Alloved for Minimum Payment® spplic-
to such yesr. The allowed smounss of vater respectively for such minimun

poayzenss curing the Tirst six (6) full calendar yestrs mre:

#:11 Calendar Gallons of Water Allowed
Yeer of Sprvice for Mioipum Payment

isT 825,000,000 -

2na 855,000,000

rd 905,000,000

Lth G45,000, 000

Sth 993,000,000

&% : 1,0%0,000,000

(Tor rerv_ec  exformed by Distrie’ prior to the first full calerdsr yeer, the
TInITUWA 20 1y peyzent shell be Tor such Zractional porilon of the calender
y.8™ o1 I -ote prescribed for the Tirst full calendar year.)
iIn sny one year, water in excesc of the volume aliowed
Nz oLev v 4 year may be purchesed by Cavy from District at a cost of seven
e~ . {7 . U000 gellons for such exeess vater, subject bowever %o the lifiip-

£

w.donn @ Seclion 1 hereol.

Paysent of the minimum snausl service charges 1i,*ed nuove
datll e 7 ovacn Jear by tre City to the Distriet in twelve egual wonbhly in-
i Lo . &th of uhich shall be due and payable on or before ths L0Oth tay of

e St T wdug the service. Payment Tor wager delivered in any year n

volume allowed for the mi.imiim apcnual payment effacilive Tor ihat

s, . « sade by the City to ike D:strict st the »ate of sever cends {Tg)
Bl o.n 0 nas on or before the 10th d-y of January following the end o
DAC L, et

- - “\

——
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Lisbilivy for meking paymenss as herein set forth shall
commence on the dave of the {irat tender of delivery of water to the City by
the Diuvrict v the Poini of Delivery.

T):.e minimn annval payments hereinsbove listed shall not
be redvced except as provided hereinafier in sub-section {c) of this Section,

(b} In the aveni that City shall fail to make any such
morshly payment or onnual payment within the time herein in this seciion speei-
fied, intercst on such amount shall acerue at the rate of Five Per Cent (5%)
per aanun f2o% the date such payment becomes due until padd in full with intex-
¢st a5 herein gpecified. In the event such peyment is not made within sixby
(60} dnys from the date such payment bvecomes due District may at its oprion
discontinae delivery of water to the City untal the amount due Distrdcty is
paid 13 2ull vwilh anterest as herein specified.

{c) On or before Peornary 10 next Tollowing the first six
full eslendar years of tendered water service the Board of Directors of Dastrict
shall snalyzs Tinally the finsnces of Districi, including the condition of all
1unas requized 1o be established and waintsined unéer the resolution anthoriz-
:ng the issuanca of the Sonds or in ihe indenture securang the Bonds, or in both
such instrasents, At that time the Board snell redetermine vhe rates o be
caarged Jor water and shall rix such raves as will provide fully for mainuen-
ance and opersiing expenses and for the majntenance of all funds and the perform-—
anee o all xovenants prescribed by the resolution suzhorizang the Jonds and the
indrii.ce securing the Bonds, Such rates shall remain effective Yhroughout
the the: ¢ lenéar yeer. Similar action shall be taken on or vefore February 10
ol .2l yeer theveaTier whale any of the Bonds or iunterest thereon are oun-
ste.dng end unpeld; provided that 1v shall be the duty of the Board at all
timenr 9 {1x, &lter and mainiain Tates for secvice wander cthis Contraci and
v T2 g+ vontracts for similor servace whach will be sufficient Tor opera-

C Mews ey e w Asletnnee 0F Dlstrictls Wulrr Supply Sysitem, to esiabliuk and aain~
K A B 3

aal -+ o waleh are required under the bond resolution or undsr the
P . .uring tne Bonds and at all events to prevent any dafar % ar the
AR IuTes™ 08 Or priuncipal I the Boads.

(&) After all Bo..5 =nd interest thereon are paid one
e of Distract shell i lake menner on or befors riarunry 10

£is. raves which shall or 2licadle Tor the taoen cwrventc



calendar year and which shpil be sufficiont Lo aesure payment of maintenance
and operation cxpenses of Disirict and to pay Tor such improvements and ex-
tensions us may Zu the opinion of the Doard be dsemed mdyisable,

(e) After the clo.c of she Six Year Period Districy
shall send a Blll ©o the City wouthly showing the amount of water delivercd
Lo City during the preeceding billing mox;th, vhich bill shall disclose the
guantity of waler delivered Guring such month and the charge thercfor. Such
bills shall be rendered wo the Clty on or before the 5th day afier the end
of such month and each suck bill sboll be paid by the City or or belore ihe
10%h <¢ar of vhe rmonth io vhich ths b1l is received. Provided, howsver,
Thes th» bill Jor services rendered during the month of January next follow-
ing tae close of the Six Year Period end the bill for each Jauuary thereaiver
shall b. rendered to vhe City on or berore February 15 following and shall
Ybe paid on or belfore the 20th &ny of such month.

4. SPECIAL CONDITIONS. (a) District agrec; to pro~

ceed preaptly with the canstruetion of the facilities necessary to the
perTornance of 1is obligations hereunder. It is not in position to guar-
antee tne &zte on which it will be able to make the first delivery of water
to City. It District is meking a diligent affort to have its facilities
completen to Point of Delivery &0 as to furnish water to vhe Cily shirty
(30) mostks after the snle and delivery of Disiriet's Bonds. District shall
ooy e liebse to the City for any damepes occas:oned by delay in the commecce=
went of sulh service to City. After water is first tcendered Zor delivery
e City st faint of Delivery, District shall, sudbject to other terms end
condivions of tvhis Contract, eontinually holé itself ready, willing aag
able to supply vater to City to the extent of the maximum enount herein
coatrac ed v0 be furnished to City: Lie.hii.ity of the Disvrict under this
coverst  -+val be subject to the provat. ons of Socvion 8 of this Contraes,
o {v) Title %o all wwier supplied hereunder shall rezers
‘*% o “oiny of Delivery, wnd upor passing through Distrlet's

© llea nl Point of Delivery vatle 1o tke wabter shall pasy o Civy.
-~ . 4y hereto shall agree O swve and hold the other pariy harm-
- -1 aledn, demands, and csu. s of sction which may be ascer.ed
B LAY T &h weusunt of the transporzation; delavery snd disposal of sz
Wies ot Le zoile resiine in such party. This covenant is not mede Tor the

Bearfit A7 nay wnlrd party.
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(¢) It is cxpreusly wnderciood and agrecd thet any ob~
ligaticn on the part of the District v complete and operate the said
facalities shall be conditioned upon the tollowing:

(1) ‘The fina) cxecution of & contract with Govern-
rens vesting 4a District the rights to 100,000 acre feat of storage space
in levon;

: (2)' The issusnce of & Permit by the Board of
Water EZngineers of the State of Texas covering the right to sppropriate the
water to be sitored 1a the 100,000 acre feet of such storage space in lavon;

(3) The execution of conirmcts wiih obher cliies
1n puxbaiy and producing revenues wateh in the Judgment of District  will
pursit the Tinsncicg end copstruction and operation of District's Water
Supply Sysuem;

(%) Sale of Zonds in an amount to assure consvruc~
tion a. Distriet's Water Supply System; ’

{(5) District's ebilicy to obisin all secessary
noler s., lebor and equipment necessary Tor completion of Distrietl’s Water
waaply Syotem,

(@) District shall never have the right to Gemand pay-
renw by Sity of eny ooligetion assumed or imposed on it under snd by virtue
of tlil. Cu vract from funds ruised or to be raised by vaxatioc. City’'s
obligauiar “inder this Coatraet shall never be construed to be & dabt of City
of sue2 kird as to require it under the Constiiuntion end laws ol vhis Steve
%6 lovy tnd pollect & tex Lo discharge such obligation, it being expressly
wrlerstood by the pervles heretsc that cll yayments due by the City herewnder
sre £o 3 znle from water revenues reeceived by City.

(e} Caty represents ard covensats that all paymeuts to
he v d ke .under by it shall constituce "Operating Expenses” of .’u:s\ vater-
VOB 5 .6 M as, sutrorized io Chapter 342 and as defined in Arsicle 11172

2 the Jevised Civil Suatutes of Texas ai mmended, and that such psysenis

b
2

or
[

YRIL ot LML DPeLXARTE expense: & 0 oy and all revenus bonds of

City wr.c> are supported an vhele or iu gart by & pledge of the ravonues of

S ot furvorks systom, with the effect that the City's ohligation <o
SFac agecc: Trom ivs water revenues under ihis Conbreet hes priority over
_9-
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It ob.igntion to maké paywervs of the prineipal of and interest on &ny such
gonéds whien are oxr will be supported in whole or in part by a pledpe of the
11y's wntesworks Sysicm revaendta.

(£) City agrees to fix and collect suck rates and charges °
tor woter mad services 4o be supplied by its walerworks system as will make
possible the pronpit payment of sll expences ol operating and maintaining lus
waterworks system including all payrentis contracied hereunder, and the prompth
pey=ent o. the principal of and interest on 1ts obligations paysbla from the
revenus s 0f 1ts waterworks system.

8. FORCE MAJEURD. In case by resson of “Force Majeure"

@iiier pariy hereto shall bz rencered unavle wholly or in part to carry out
its odlzgetions under thas agreement, other toan ithe obligetion of City to
zake “ne rayments reguired under the teras hereof, then if such @iy shell
give neouice and ¥al) particulavs of such "Force Majeure" in writing to the
other parsy within e reasonsble time atszer occurretce of the event or ceuse
ralied on, tne obligation of the party giving such notice, so faer as it is
aifocted Yy sudh’'"Force Mg.qure", shall be suspended during the convinsence
2 the Ipabilisy then cledmed, but faor no longer period, and any such paxty
sn2ly endiavor to romove or overcome suieh inabilliiy witk all reasonadle dise
1auen.,  ne term "Foree Majeure" as employed nerein, shell mean mots of Cod,
rurise 5 “ocrocls, or olher industrial disturbances, acts of pudblie ensny,
rurgs 67 any kind of the Governmen: oF the United States or ihe Staie of
Texas or .oy elvidl or mililery wsuthoraty, insurrections, riovs, ef-dsmies,
larselideor, llghtning, earthovake, fires, hurricanes, sterms, floode, wush-
LB, O aeh, 2Trists, restraint of poversment and people, civil dist.rb-
aned ., -aplesions, treskege or alc.dents to mocninery, pipe lines or covals,
Pl ..t 8ilore Tealure of waser Luiply, and inability on part of Diszri;t‘
¢ w2livar anter noreurder, or of Civy to receive water hercunder, on cicount
Whome? & - oL C% BOE Teasonably within ithe couiral of the party clalting
AL M ity It is wndercstood and o reed ihav % cetllement o sirikes
wood e whes wnall he antirely waithia the discretton of the party havirg the
T 3vads, 2nd $u.0 t. above requizemcanl thel any Force Vajeure saall we

SN LW L CWl el or e dispateh Lho 1) not remwnsre the sebtloment of

Avie s 7T Lt wha Y Queegang to iae Je.ands of the opposang vanty oS¢
LT et e s s L eublrment 4s unfavosatie to it in the judgment of the paruy
30~
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Be 1 g5 W duifically. Poree M.jeuwre stnall nol relieva Coty of 1ts odlige-
tion t. tke prymani. to Distriet as required under Seetion 6.

9. TINSURARCA. Tne andenture whach will szture toe Eonds
will zontain epproprinte provisions requirang Distriet to carry inwrence on
2ts insdarabae proverties for puxposes and an amountt which would erdinarily
ve carriea oy a pravately owned avality cewpany vader contract o perform
servicus sinmdlar to tnose undexrvaxen oy Distriet in this Contréed. Sueh pro-
v.siors will be so desigred as to afford protection not oniy for tne nolders
ol L.c Bonds but o essure end fucilitcte, to vie extent féasible and prac-
ticab.e, tne restoration o damsged or destroyed properties and to minimize
she inze:rapiion of servace to Cily erd others.

10. TEIM OF CONTIACT. Taas Coniract shall continee in

force and effect lor & period of Tifvy years from the dave of the first ten~
gder 3. colivery by the Distriet of water to Caty, and for the persod of tine
in decatt.on tpereto while zny of the 3onds are outstancing apd unpald. City
sna.1 nave the right to an eatension of the term of itnis Controet oeyond the
inig.tl) L.y yeexr term in like nanner end ©o the ostenw that District's

contr-ct with Government may be exsenised beyond toe inatial Jifvy year terw.

11l. NMODILICAPIOX. Tars Contraet may be cnsnged or moda~

Tica aly wath the consent of tne governmaing codiss of poth Distr.et ané Cirzy.
Saen  sarf.cst.on may be regquasuol oy ertner perty, in which event 2 joint
TeCTLTy v Swln governing boaies Suell be held not less than airesy &ays alter
T~ v . . 37 sueh noface, at wnien 011t meeting the roacuested chenges or
%73 % .15 snall be considered and discussed. Nec such cnange or modifice-
e © 7 -2 maae wnich will affect aaversely the prompt peyrent when due of
- ves ~cowirea 30 be pard by City under the terms of itnis Contracz end
. v e - ge sha) be effecvive w#ai.co would csuse & violawion o auy pro~
v..ig o “~~ Jesulution suthoraziang or the indenture secursts t~e Bouao.
12, FIGULSTOWY 7193, Thus Contracl shell oe subjeew
w rules, regulations and .. 2pplicable rereto passod or gzoanl-
»mate of Teans Or any goveinhonial
- Vo vy wevowsiced represenievive

AR S s any of then.
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13. NOTICES. All nolives or communications provided for

herw n—..:z,kl]. be i3 writing oné shall be either delivered to City or Districy,

or 1¥ wr.led, shall ba aen‘t"‘dy*ﬁg;rteren mail, postage prepaid, agddressed wo

City at Grrland, Texes, or until otrerwise specified by the District in wrii-

a5, »o District at Wylae, Texss.

WITNESS WHERBOF, the parties hersto acting uwnder

auwuweriby of thear respecsive goveraning bodles have causesd this Contract to

ve éuly exccuted in several counterparts, esch of which shall consiituse an

srizinal, sll as of the dey and year

ATTRE
-
e ‘. “
Secrezary o
NITECT
PV 5 ’

TN s, * 7.)4«; { At
S ity Secreiery

--;-—-\J‘
LEBROVE - %Fﬁ
, Lg..‘.‘?_’ " JC.

‘:/, /J/"

Cloy /.ms.acr

1 PLAL «3/}5 "‘O 1EGAL FORM:

.é{.’,,-_’: Loyt

« 1y 4tLornoy

< * - -

7/

Pirai wriiten sbove.

2ot L5

]vo‘?"'?‘ ﬂEXf"MUNICIPAL WA?ER DISTRICT

¢

Presidenk

CITY OF GARLAND, TEXAS

B

NG it

Mayor
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I & 9% OF TONXAS :
COUNTY b COLLIN :

EZFORE ME the undersigoed Motary Public in end for Collin
Cownty, Tezas, on this day porsonally appearcd J. C. Cantrell and C. Honsford
Ray, hno'm Lo me to be the persons whose names are subscribed to the fore-
going 1nsvrument and knovn to me to be, respectively, the president and secre~
tery oo whx Norih Texas Municipal Water Distric:, and each acknovwledged 1o me

L 4 .
Rt .o execused said instrument Tor the purposes and congsiderations therein

ot

adpressed ond in the capacity thercin stated and as the act and 2ecd of
Horth Mex.. Municipsl Weler Distaict.
GIVEN UNDER MY BAND AND SEAL OF OFFICE this the _Lo__-é_@_ day

oz oy, 195k,

Notary Public, Collin County,
Texas

THE STATE OF TEXAS

ar se e

COUXTY OF DALLAS
HEFORE ME the undersigned Notary Publie in and for Zallas
Cuanil S, jents, on this day personelly appeared He A. Walker and Dollye Morris,
ol 3G 0 me 40 be the person whose name 1s subscribed to the Zoiegoitg
AEBTTRWY &.0 esch scknowladged to me that he bad executed the seme for the
parpuies ahid considerations therein expressed and in the capacity therein

Tupvrr us vhe met end deed of the City of Garlsnd, Texes,

X

* = <. _EXECUTED under my hand and seal o office this tvhe /224

S . s

; Alctty o A5 .
Notary Public, Qyiles Joutniy,
Texas

-
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1 SEORETARY FILE

THE STATE OF TEXAS

. e ap

COUNTY OF DALLAS

THIS CONTRACT (hereinafter called the "Contract”) made

and entered into as of this the 12th day of December, 1953, by and detween

Forth Texas Municipal Water District (hereinafter called "District™) a
water couservation district, created by Chapter 62 Acts of the Regular
Sea.sion of the 52nd legislature (hereinafter called "Chapter 62") pursuant
to Article 16, Section 59 of the Constitution, aud the Clty of Mesquite,
Texas, a municipal corporation in Dallas County, Texss, acting under the
laws of the State of Texas, and acting under its Home Rule Charter, (here-

inafter called the "City"):

WITNESBRTH:

WHEREAS, the City owns its water distribution system and
its vater supply facilities; and

WHERBAS, City is desirous of obitazining a more adequate
and deperdable water supply; and

WHEREAS, District is acquiring from the United States
Government (hereinafter celled the "Government") the right to store water in
Lavon Reservoir which has been constructed By the Goverument on the East Fork
of the Trinity River in Collin County (hereinafter called "Lavon"); and

WHEREAS, the Contract between District and Government
will provide: that District will have the storage rights in 100,000 acre
feet of storage space in lavon, for a period of 50 years with the privilege
of negotiating with the Government for a renewal of such storage rights; and

WHEREAS, District’s engineers, taking into consideration
the rainfall and run-off records of the vatershed estimate that the safe an-
nual yleld of water from the operstion of seid 100,000 acre feet of storage
space will be a minimum of 35,000,000 gallons of water per day; &nd

WHEREAS, District, is contracting to pay Government an
annual consideration of approximately $53,000.00 per year for a period of 50

years plus District's agreed share of the expense of maintaining and operating
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lavon, vhich annual payments will be a continuing charge against District's
operating expensas; and

WHEREAS, District 1s preparing to issue and sell bonds
in the approximate amount of Nine Million ($9,000,000.00) Dollars (whether
issued in an amount more or less than such figure, together with any addition~
2l bonds %o be issued by District, and refunding bonds issued in lieu of such
btonds (hereinafter called the "Bonds") for the purpose of: the acquisition
of necespary lends, the erection and construction of purificstion, pumping
and local storage facilities and the installation of pipelines, all for the
purpose of providing end transmitting treated water for certain cities; which
storage space at lavon, intake facilitles, pipelines, purification plent,
pumps, lacal storasge and related fecilities will constitute Districti's vater
sfa.pply system (heveinafter called "District's Water Supply System”); snd

WHEREAS, heretofore Distriet has filed with the State
Board of Water Eugineers of the State of Texas Application No. 1820 for a
permit, authorizing the appropriation of 60,000 acre feet of water per snnum
from lavon Reservoir, hereinabove mentioned, and the diversion therefrom by
means of gravity and pumping of such water for domestic, municipal and indus-
trial purposes, including especially the right to deliver such water to any

or all of certain cities, including "City"; and

WHEREAS under Chapter 342 Acts of the Regular Session of
the 518t legislature (hereinafter called "Chapter 342"), and pursusht to an
election held in City on December 5, 1953 in accordance with Chspter 342,
City is suthorized to enter into this Contract; and

WHEREAS, by the execution of this Contract, the City is
surrendering none of its right to the ownership and operatlon of its present
water supply or its water distribution system, But 1s expressly asserting
its conbtinued right to operate such water supply and distribution system; and

WHEREAS District will have available water in the guan~
tities hereinafier contracted to be sold by it to the City; end

WHEBREAS, it is known to both parties thet the District
will use this Contract as the besis for the obteining of credit through the
issuance of District’s Bonds and as the mesns for the payment of its main-

tenance and operating expenses and payment of the principal of and interest
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on District's Bonds end the establishment and maintenance of reserves for
such purposes; and

WHEREAS, the City recognizes the fact that the District
mst of necessity make similar comtracts with one or more additional cities;

NOW, THEBEFORE, in consideration of the mutual covenants
and agreements herein contaived, District agrees to furnish and City agrees
to pay for water supply services upon the terms and conditioms end for the
consideration hereinafter set forth, to-wit;

1. QUANTITY. Subject only to the provisions of this
Section and Section 8 hereof, District agrees, during the period of this Con~
tract to tender and meke available to the City, for its own use and at the
delivery point as hereinafter specified, treated water in the volume reguired
by the City, provided that the maximum rate of delivery of puch water shall
not exceed 2,000,000 gallons per day, and City egrees to pay the District for
such service in accordance with the provisions of Section 6 hereof.

Should City desire to increase the maximum rate of delivery
as hereinabove fixed, a formal request stating tbe desired rate of increased
delivery shall be addressed to the Board of Directors of the District and shall
then become a matter of negotiation between City and District.

District will use its best efforts to remain in a position
to furnish water es herein contracted to be sold to City, but its obligation
shall be limited to the amount of vater available in lavon.

In the event that it should become necessary for District
to limit its delivery of water to City because of low storage in Lavon, City
shall be entitled to receive during such period of scarcity its pro rata share
of water aveilsble in the reservoir as determined by the proportion which the
volume of Lavon water used by it during the last preceding cslendsr year in
which rationing was not necessary bears to the total volume of Lavon water used
by all cities served by the District during such calendar year.

2. QUALITY. District is obligated to treat the water to
be delivered by Districi and received by City hereunder so as to meet the
standards of the State Health Department of the State of Texas.

3. POINT OF DELIVERY. The point for delavery of water to
City from District's Water Supply System shall be to & ground storage terminal

to be located by District’'s engineer. Such location will be selected with due

_3_
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regard to any storage facilities City may own, if in the opinion of such en-
. gineer such City-owned facilities may be used economically (hereinafter called
"Point of Delivery").

City agrees to construct, maintain and operate at its own
cost and expense at such delivery points all equipment and facilities necessary
to recelve and take such water from District's storage terminal or from City’s
storage terminal if it should be used as the terminal, which equipment and
facilities will be operated by the City in accordance with the terms of this
Contract.

4, MEASURING EQUIPMENT. District shall furnish, install,
operate and maintain at its own expense at said delivery points the neceasary
equipment and devices of standsrd type for measuring properly the guantity of
water delivered under this agreement. Such meter or meters and other equipment
s0 installed shall remain the property of Distriet., City shall have access to
such metering équipment at all reasonable times, but the reading, calibration,
and adjustment thereof shall be done only by the employees or agents of the
District. For the purpose of this agreement the original record or reading of
the meter or meters shall be the jJournal or other record book of District in
its office in which the records of the employees or agents of District who take
the reading are or may be transcribed. Upoh written request of City, District
will give City a copy of such journal or record book, or permit City to have
access to the same in the office of District during reasonable business hours.

Not more than once in each calendar month, on a dabte as
near the end of such calendar month as practieal, District shall calibrate its
meters if regquested in writing by City to do so, in the presence of a represent-
ative of City, and the parties shall jointly observe any adjustments which are
made to the meters in case any adjustments shall be necessary, and if the check
meters hereinafter provided for have been installed, the ssme shall also be cal-
ibrated by City in the presence of a representative of District and the pariies
shall jointly observe any adjustment in case any adjustment is necessary. If
City shall in writing request District to calibrate its meters and District shall
give City notice of the time when any such calibration is to be made and & rep-
regentative of the City is not present at the time set, District may proceed
with celibration end adjustment in the absence of any representative of City.

If either party at any time observes a variation between

the delivery meter or meters and the check meter or meters, if any such check

-
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meter or meters shall be installed, such party will promptly notify the other
prarty, and the parties hereto shall then cooperate to procure an immediate
celibration test and joint observation of any adjustment and the sald meter
or meters shall then be adjusted to accuracy. Each party shall give the other
party forty-eight (48) hours' notice of the time of all tests of meters so
thet the other party may conveniently have a representative present.

If upon axy test, the percentage of inaccuracy of any
mebering equipnent is found to be in excess of two per cent (2%), registration
thersof shall be corrected for s period extending back to the time when such in-
aceyracy began, If such time i{s escertainable, end if such time is not ascertain~
able, then for a period extending back one-half (1/2) of the time elapsged since
the last date of calibration, but in no event further back then & periocd of
six (6) months. If for any reason any meters are out of service or out of
repair so that the amount of water delivered cannot be sscertained or computed
from the reading thereof, the water delivered through the period such meters are
out of service or out of repair shall be estimated and egreed upon by the parties
hereto upon the basis of the best date available, For such purpose; the best
dnta available shall be deenmed to be the registration of any check meter or
meters if the same have been installed and are accurately registering. Other-~
wise, the amount of water delivered during such period may be estimated (i) by
correcting the error if the percentage of the error is ascertainable by calibra-
tion tests or mathematical calculation, or (1i) estimating the guantity of de-
livery by deliveries during the preceding periods under similar conditions when
the meter or meters were registering asccurately.

City tsy, at its option and its own expense, install and
operate & check meter to check each meter installed by District, but the measure-
ment of water for the purpose of this agreement shall be solely by District's
meters, except in the cases hereinsbove specifically provided to the contrary.
A1l such check meters shall be of standerd meke and shall be subject at all
reasonabls times to inspeotion and examination by any employee or agent of
District, but the reading, calibration and adjustment thereof shall be mede
only by City, except during any period when a check meter mey be used under the
provisions heregof for measuring the amount of water delivered, in which case
the reading, calibration and adjustment thereof shell be made by District with
1like effect as if such check meter or meters had been furnished or installed by

District.
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5. UNIT OF MEASUREMENT. The unit of measurement for water

deliversd hereunder shall be 1000 gallons of water, U. S. Standard Iiquigd
Measure.

6. PRICE AND TERMS (a) The gervice to be performed under

this Contract by District consists of the readiness of the District to deliver
to Gity, upon its demand, water in accordsnce with the provisions of Section 1,
hereof.

In return for such service City agrees to compensate Dis-
triect by payment of certein minimum snnual sums of money, for each of which
sald eums District agrees, if required by City, to deliver all, or so much
thereof as City may desire, of a certain corresponding volume of water us set
forth below. The amount of the minimuw annual payment to be made by City for
a given calendar year is determined by multiplying eighteen (18¢) cents by
the oumber of thousand gallons of water "Allowed for Minimum Payment® applic-
able to such year. The allowved amounts of water respectively for such minjmum

payments during the first six (6) full calendar years are:

Full Calengdar Gallons of Water Allowed
Year of Service for Minimam Payment

1st 130,000,000

2nd 141,000,000

3rd 151,000,000

hth 161,000,000

5th 172,000,000

6th 183,000,000

(For service performed by Districh prior %o the first full calendar year, the
minimum monthly payment shell be for such fractional portion of the calendar
year at the rate prescribed for the first full calendar year.)

In sny one yesr, water in excess of the volume nllowed
sbove for that year may be purchased by City from District at a cost of seven
cents (7¢) per 1000 gallons for such excess water, subject howaver to the lim-
i1tatione of Bectlon 1 hereof.

Payment of the minimum annual service charges listed above )
shall be made each year by the City to the District im twelve equal mounthly
installments, each of which shall be due and paysble on or before the 10th day
of ‘the month following the service. Payment for water delivered in any year
in excess of the volume allowed for the minimum annual payment effective for
that year, shall be made by the City to the District at the rate of seven
cents (7¢) per 1000 gallons on or before the 10th day of Jeuuary following

the end of such year.

%6-
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Ilabllity for meking payments as herein set forth shall
commence on the date of the first temder of delivery of water to the City by
the District at the Point of Delivery.

The minimun annual payments hereinabove listed shall not
be reduced except as provided herelnafter 1in sub-section (c) of this Section,

(b) In the event that City shall fail to make any such
monthly payment or annual payment within the time herein in this section speci-
fied, interest on such amount ghall sccrue at the rate of Five Per Cent (5%)
per amum from the date such payment becomes due until paid in full with inter~
ept as herein specified. In the event such payment is not made within sixty
(60) days from the date such payment becomes due District may at its option
discontinme delivery of water to the City until the amount due District is
paid in full with interest as herein specified.

(c) On or before February 10 next following the first six
full calendar years of tendered water service the Board of Directors of District
shall analyze fihally the finences of District, including the condition of all
funds required to be established and maintained under the resolution authoriz-
ing the issusnce of the Bonds or in the indenture securing the Bonds, or im both
such ingtruments. At that timé the Board shall redetermine the rates to be

charged for water and shell fix such rates as will provide fully for mainten-

ance and operating expenses and for the maintenance of all funds and the perform-

ance of all covenants prescribed by the resolution authorizing the Bonds and the
indenture securing the Bonds. Such rates shell remain effective throughout
the then calendar year. Similar action shall be taken on or before February 10
of each year thereafter while any of the Bonds or interest thereon are out-
standing and unpaid; provided that it shall be the duty of the Board at all
times to fix, alter and maintain rates for service under this Conbract amd
under other contracts for similar service which will be sufficient for opera-
tion and maintenance of District's Water Supply System, to establish and main-
tain all funds which are required under the bond resolution or under the
indenture securing the Bonds and at all events to prevent avy default in the
payment of Jnterest on or principal of the Bonds.

(@) After all Bonds &nd interest thereon are paid the
Board of Directors of District shall in like menner on or before February 10

of each year fix rates which shall be applicable for the then current

-7-
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calendar year and which shall be sufficient to assure payment of majintengnce
and operation expenses of District and ‘to pay for such improvements and ex-
tensions as may in the opinion of the Board be deemed advisable.

(e) After the close of the 8ix Year Period District
shall send & bill to the City monthly showing the amount of water delivered
to City during the preceding billing month, which bill shall disclose the
quantity of water delivered during such month and the charge therefor. Such
bills shall be rendered to the City or or before the Sth day after the end
of such month and each such bill shall be paid by the City on or before the
10th day of the month in which the bill is received. Provided, however,
that the bill for services rendered during the month of January next follow-
ing the close of the Six Year Period snd the bill for each January thereafter
shall be rendered to the City on or before February 15 following and shall
be paid ou or before the 20th day of such month,

7. SPECIAL CONDITIONS. (a) District agrees to pro-

ceed promptly with the congtruction of the facilities necessery to the
performance of its o‘Bligations hereunder. It is not in posjition to guar-
antee the date on which 1t will be able {0 make the first delivery of water
to City. But District is meking a diligent effort to have its facilities
completed to Point of Delivéry so as to furnish water to the City thirty
(30) months sfter the sale and delivery of District's Bonds. District shall
not be liable to the Clty for any dammges occasioned by delay in the commence-
ment of such service to City. After water is first tendered for delivery
to City at Point of Delivery, District shall, subject to other terms and
conditions of this Contract, continually hold itself ready, willing and
able to supply water to City to the extent of the maximum amount herein
contracted to be furnished to City. lLiability of the District under this
covenant shall be subject to the provisions of Section 8 of this Contract.
(b) Title to all water supplied hereunder shall remmin
in the District to Point of Delivery, and upon passing through District’s
meter instelled at Point of Delivery title to the water shall psss to City.
Each such party hereto shall agree to save and hold the other party harm-
less from all claims, demands, and causes of action which may be asserted
by anyone on account of the transportation, delivery and disposal of said
watér while title remains in such party. This covenant is not made for the

benefit of any third party.

37



(¢) It is expressly understood and agreed that any cb-
ligation on the part of the District to complete and operate the said
facilities shall be conditioned upon the following:

(1) The final execution of a contract with Govern~
ment vesting in District the rights to 100,000 acre feet of storage space
in Lavon;

{2) The issuance of a Permit by the Board of
Water Bugineers of the State of Texas covering the right to appropriate the
water to be stored in the 100,000 acre feet of such storage space in lavon;

(3) The execution of contracts with other cities
in number and producing revenues which in the judgment of District will
permit the financing and coustruction and operation of District's Water
Supply System;

(&) sale of Bonds in an amount to assure construc-
tion of District's Water Supply Systenm;

{5) District's ability to obtain all necessary
material, lsbor and equipment necessary for completion of District's Water
Supply Systen.

{4) District shall never have the right to demand pay-
ment by City of any obligation assumed or imposed on it under and by virtue
of this Contract from funds raised or to be raised by tamxation. City's
obligation under this Contract shall never be construed to be a dedt of City
of such kind a8 to require it under the Constitution and laws of this State
to levy and collect a tax to discharge such obligatlon, it helng expressly
understood by the parties hereto that all payments due by the City hereunder
are to be made from weter revenues received by City.

(e) City represents and covenants that all peyments to
be made hereunder by it shall constitute “Operating Expenses” of its water-
works system as authorized in Chapter 342 and as defined ih Article 1113
of the Revised Civil Statutes of Texas as amended, and that such payments
will constitute operating expenses as to any and all revenue bonds of the
City which are supported in whole or in part by a pledge of the revenues of
the City's waterworks system, with the ePfect that the City's obligation to

make payments from its water revenues under this Contract has priority over
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its obligation to make payments of the principal of and interest on any such
bonds which are or will be supported in whole or in part by & pledge of the
City's watervorks system revenues.

(£) City agrees to fix and collect such rates and charges
for water and services to be supplied by its waterworks system as will make
possible the prompt payment of all expenses of operating and maintaining ite
waterworks system including all payments contracted hereunder, and the prompt
payment of the principal of and interest on its obligations peyable from the
revenues of its waterworks system.

8. FORCE MAJEURE, In case by reason of "Force Majeure"
either party hereto shall be rendered unable wholly or in part to carry out
its obligations under this agreement, other than the obligation of City to
make the payments required under the terms hereof, then if such pety shall
give notice and full particulars of such "Force Majeure™ in writing to the
other party within a reasonable time after occurrence of the event or cause
relied on, the obligation of the party giving such notice, so far as it is
affected by such "Force Majeure", shall be suspended during the continuance
of the inability then claimed, but for no longer period, and any such party
shall endeavor to remove or overcome such inability with all reasonable dis~
patch. The term "Force Mejeure" s6 employed herein, shall mean acts of God,
strikes, lockouts, or other industrial disturbances, acts of public enemy,
orders of any kind of the Govermment of the United States or the State of
Texas or any civil or military authority, insurrections, riots, epidemics,
landslides, lightning, earthquake, fires, hurricanes, storms, floods, wash-
outs, droughts, arrests, restraint of government and people, civil disturb-
ances, explosions, breakage or accidents to machinery, pipe lines or canals,
partial or entire failure of water supply, and inabllity on part of Distriet
to deliver water hereunder, or of City to receive water hersunder, on account
of any other causes not ressopnably within the control of the party claiming
such inability. It is understood and agreed that the settlement of strikes
and lockouts shall be entirely within the discretion of the party having the
difficulty, and that the above requirement that eny Force Mpjeure shall be
remedied with all reasonable dispatch shall not require the settlement of
strikes and lockouts by acceding to the demsnde of the opposing party or

parties when such settlement is unfavorable to it in the judgment of the party
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baving the difficulty. Force Majeure shall not relieve City of its obliga-
tion to make payments to District as required under Secticn 6.

9. INSURANCE. The indenture which will secure the Bonds
will contain appropriate provisions requiring District to carry insurance on
its insurable properties for purposes and in amounts which would ordinarily
be carried by s privately owned utility company under contract to perform
services slmilar to those undertaken by District in this Contract. Sach pro-
visions will be so designed as to afford protection not only for the holders
of the Bonds but to assure and facilitate, to the extent feasible and prace-
ticable, the restoration of damaged or destroyed properties and to minimize
the Interruption of service to City and others.

10. TERNM OF CONTRACT. This Contract shall continue in
Toxce and effect for a period of fifty years from the date of the first ten-~
der of delivery by the District of water to City, and for the period of time
in addition thereto while any of the Bonds are outstanding and unpaid. City
shall have the right to an extension of the term of this Contract beyond the
initial fifty year term in like manner and to the extent that District’s
contract with Government may be extendsd beyond the initisl fifty year term.

11, MODIFICATION. This Contract may be changed or modi- °
fied only with the consent of the governing bodies of both District and City.
Such modification may be requested by either party, in which event a joint
meeting of such goveruing bodies shall be held not less than ninety days after
the giving of such notice, at which joint meeting the requested changes or
modifications shall be considered and discussed. No such change or modifica-
tion may be made which will affect adversely the prompt payment when due of
all moneys regquired to be paid by City under the terms of this Contract and
no such change shall be effective which would cause a violation of any pro-
vision of the Resulution authorizing or the indenture securing the Bonds.

12. REGULATORY BODIES. This Contract shall be subject
to all valid rules, regulmtions and laws applicable hereto passed or promul-
gated by the United States of Americe, the State of Texas or suy governmental
body or asgency having lawful Jjurisdiction or any authorized representative

or agency of any of them.
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13. NOTICES. All notices or communications provided for

herein shell be in writing and shall be either delivered to City or Districet,
or if mailed, shall be sent by registered mail, postage prepaid, eddressed to
City at Mesquite, Texas, or until otherwise specified by the District in writ-

ing, to District at Wylie, Texas.

IN WITNESS WHEREQF, the parties hereto aseting under
authority of their respective governing bodies have caused this Contract to
be duly executed in several counterparts, each of which shall constitute an

originel, sll as of the day and yesr Tirst written above.

ATTEST:
Becretary
CITY OF MESQUITE, TRXAS
r
By T O Qo ea e
Mayor
ATTEST:

JMM&%MZ._
City Secretary

-12—
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THE STATE OF TEXAS :
COURTY OF COLLIN :
EEFORE ME the undersigned Notary Publie ih and for Collin
County, Texas, on this day personally appeared J. C. Cantrell and C. Hansford
Ray, kunown to me to be the persons whose names are subscribed to the fore-
going instrument and known to me 4o be, respectively, the President and Secre-
tary of the North Texas Municlpal Weber District, and each acknowledged to me
that he executed said inetrument for the purposes and considerations therein
expressed and in the capacity therein stated and as the act and deed of
North Texas Municipal Water District.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the _lo__ day

of May, 195k,

otary Public, Collin Couwaty,
Texeas

(SEAL)

THE STATE OF TEXAS

COUNTY OF DALLAS

BEFORE ME the undersigned Notary Public in and for Dallass
County, Texas, op this dmy personally appeared T. 0. Willlams and Norma Gene
McGaughy, each known to me %o be the person whose neme is subscribed to the
foregoing instrument and each acknowledged to me that he had executed the same
for the purposes and considerations therein expressed and in the capacity
therein stated as the act and deed of the City of Mesquite, Texas.

EXECUTED under my hand snd seal of office this the _//

day of Mey, 195h.

Notary Public, Dallas County,
Texas

(SEAL)

¢.13_
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THE STATE OF TEXAS
Counry or COLLIN }

THIS CONTRACT (hereinafter called the “Contract”) made and
entered into ag of this the 12th day of December, 1958, by and between
North Texas Municipal Water District (hereinafter called “Dis-
triet”) a water conservation distriet, created by Chapter 62 Aects of
the Regular Session of the B2nd Legislature (hereinafter called
“Chapter 82”) pursuant to Article 16, Section 59 of the Constitution,
and the City of Plano, Texas, = municipal corporation in Collin
County, Texas, acting under the laws of the State of Texas, (herein-
after called the “Cliy”):

WITNESSETH:

WHEREAS, the City owns its water distribytion system and its
water supply facilities; and

WHEREAS, City is desirous of obtaining a more adequate and
dependable water supply; and

WHEREAS, District is acquiring from the United States Govern-
ment (hereinafter called the “Government”) the right to store water
in Lavon Reservoir which has been constructed by the Government on
the Bast Fork of the Trinity River in Collin County (hereinafter
called “Lavon™); and

WHEREAS, the Contract between District and Government will
provide: that District will have the storage rights in 100,000 acre feet
of storage space in Lavon, for a period of 50 years with the privilege
of megotiating with the Government for a renewal of such storage
rights; and

WHEREAS, District’s engineers, taking into consideration the
rainfall and run-off records of the watershed estimate that the safe
armual yield of water from the operation of said 100,000 acre feet
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of storage space will be & minimnm of 85,000,000 galions of water
per day; and

WHEREAS, District is contracting to pay Government an annual
consideration of approximately $53,000,00 per year for a peried of
50 years plus District’s agreed share of the expense of maintaining
and operating Laven, which annual payments will be & eontinuing
charge against Distriet’s operating expenses; and

WHEREAS, District is preparing to issue and sell bonds in the

approximate amount of Nine Million ($9,000,000.00) Dollars {wheth- -

er issued in an amount more or less than such figure, together with
any additional bonds to be issued by Distriet, and refunding bonds
issued in lieu of such bonds (hereinafter called the “Bonds”) for the
purpose of: the acquisition of necessary lands, the erection and con-
struction of purification, pumping and local storage facilities and the
installation of pipelines, all for the purpose of providing and trans-
mitting treated water for cextain cities; which storage space at Lavon,
intake facilities, pipelines, purification plant, pumps, local storage
and related facilities will constitute District’s water supply system
(hereinafter called “District’s Water Supply System™) ; and

WHERZEAS, heretofore Distriet has filed with the State Board of
Water Engineors of the State of Texas Application No. 1820 for a
permit, authorizing the appropriation of 60,000 acre feet of water per
annum from Lavon Reservoir, hereinabove mentioned, and the diver-
sion therefrom by means of gravity and pumping of such water for
domestic, municipal and industrial purposes, including especially the
right to deliver such water to any or all of certain cities, including
“City”; and

WHEREAS under Chapter 842 Acts of the Regular Session of the
Blst Legislature (hereinafter called “Chapter 342”), and pursuant to
an election held in City on December 5, 1958 in accordance with Chap-
ter 342, City is authorized to enter into this Contract; and
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WHEREAS, by the execution of this Contract, the City is surren-
dering none of its right to the ownership and operation of its present
water supply or its water distribution system, but is expressly assert-
ing its continued right to operate such water supply and distribution
system; and

WHEREAS District will have available water in the quantities
hereinafter contracted to be sold by it to the City; and

WHEREAS, it is known to both parties that the Distriet will use
this Contract as the basis for the obtaining of credit through the
issuance of District's Bonds and as the means for the payment of its
maintenance and operating expenses and payment of the principal of
and interest on Distriet’s Bonds and the establishment and mainte-
nance of reserves for such purposes; and

WHEREAS, the City recognizes the fact that the Distriet must of
necessity make similar contraets with one or more additional cities;

NOW, THEREFORE, in consideration of the mutual covenants
and agreements herein contained, District agrees to furnish and City
agrees to pay for water supply services upon the terms and conditions
and for the congideration hereinafter set forth, to-wit;

1. Quantity. Subject only to the provisions of this Section and Sec-
tion 8 hereof, District agrees, during the period of this Contraet to
tender and make available to the City, for its own use and at the
delivery point as hereinafter specified, treated water in the volume
required by the City, provided that the maximum rate of delivery of
such water shall not exceed 2,000,000 gallons per day, and City agrees
to pay the District for such service in accordance with the provisions
of Section 6 hereof.

Should City desire to increase the maximum rate of delivery as

hereinabove fixed, a formal request stating the desired rate of in-
creased delivery shall be addressed to the Board of Directors of the
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District and shall then become a matter of negotiation between City
and District,

District will use its best efforts to remain in a position to furnish
water as herein contracted to be sold to City, but its obligations shall
be limited to the amount of water available in Lavon.

In the event that it should become necessary for District to limit its
delivery of water to City because of low storage in Lavon, City shall
be entitled to receive during such period of scarcity its pro rata share
of water available in the reservoir as determined by the proportion
which the volume of Liavon water used by it during the last preceding
calendar year in which rationing was not necessary bears to the total
volume of Lavon water used by all cities served by the District daring
such calendar yesr.

2. Quality. District is obligated to treat the water to be delivered
by District and received by City hereunder so a3 to meet the standards
of the State Health Department of the State of Texas,

8. Point of Delivery. The point for delivery of water to City from
District’s Water Supply System shall be to a ground storage terminsl
to be located by District’s engineer. Such location will be gelected with
due regard to any storage facilities City may own, if in the opinion
of such engineer such City-owned facilities may be used economically
{hereinafter called “Point of Delivery™).

City agrees to construct, maintain and aperate at its own cost and
expense at such delivery poinis all equipment and facilities necessary
to receive and take such water from District’s storage terminal or
from City’s storage terminal if it should be used as the terminal,
which equipment and facilities will be operated by the City in accord-
ance with the terms of this Contract.

4, Measuring Equipment, District shall furnish, install, operate and
maintain at its own expense at said delivery points the necessary
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equipment and devices of standard type for measuring properly the
quantity of water delivered under this agreement. Such meter or
meters and other equipment so installed shall remain the property of
Distriet. City shall have access to such metering equipment at all
reasonable times, but the reading, calibration, and adjustment thereof
shall be done only by the employees or agents of the District. For the
purpose of this agreement the original record or reading of the meter
or meters shall be the journal or other record book of District in its
office in which the records of the employees or agents of District who
take the reading are or may be transcribed. Upon written request of
City, District will give City a copy of such journal or record book, or
permit City to have access to the same in the office of District during
reasonable business hours.

Not more than once in each calendar month, on a date as near the
end of such ealendar month as practical, District shall calibrate its
meters if requested in writihg by City to do so, in the presence of a
representative of City, and the parties shall jointly observe any ad-
justments which are made to the meters in case any adjustments shall
be necessary, and if the check meters hereinafter provided for have
been installed, the same shall also be calibrated by City in the presence
of a representative of District and the parties shall jointly observe any
adjustment in case any adjustment is necessary. If City shall in writ-
ing request District to calibrate its meters and District shall give Oity
notice of the time when any such calibration is to be made and a repre-
sentative of the City is not present at the time set, District may
proceed with calibration and adjustment in the absence of any repre-
sentative of City.

If either pariy at any time observes a variation between the delivery
meter or meters and the check meter or meters, if any such check
meter or meters shall be installed, such party will promptly notify the
other party, and the parties hereto shall then cooperate to procure an
immediate calibration test and joint observation of any adjustment
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and the said meter or meters shall then be adjusted to aceuracy. Each
party shall give the other party forty-eight (48) hours' notice of the
time of all tests of meters go that the other party may conveniently
have a representative preseut.

If wpon any test, the percentage of inaccuracy of any metering
equipment is found to be in excess of two per cent (2%), registration
thereaf shall be corrected for a period extending back to the time when
such inaccuracy began, if such time is ascertainable, and if sueh time
is not ascertainable, then for a period extending back one-haif (14) of
the time elapsed since the last date of calibration, but in no event
further back than a period of six (6) months. If for any reason any
meters are out of service or out of repair so that the amount of water
delivered cannot be ascertained or computed from the reading thereof,
the water delivered through the period such meters are out of gervice
or out of repair shall be estimated and agreed upon by the parties
hereto upon the basis of the best data ayailable. For such purpose, the
best data available shall be deemed to be the registration of any check
meter or meters if the same have been installed and are accurately
registering. Otherwise, the amount of water delivered during such
period may be estimated (i) by correcting the error if the percentage
of the error is ascertainsble by calibration tests or mathematiesl cal-
culation, or (ii) estimating the quantity of delivery by deliveries
during the preceding periods under similar conditions when the meter
or meters were registering accurately.

City may, at its option and its own expense, install and operate a
check meter to check each meter installed by Distriet, but the measure-
ment of water for the purpose of this agreement shall be solely by
District’s meters, except in the cases hereinabove specifically provided
to the contrary. Al such check meters shall be of standard make and
shall be subject at all reasohable times to inspection and examination
by any employee or agent of District, but the reading, calibration and
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adjustment thereof shall be made only by City, except during any
period when a cheek meter may be used wnder the provisions hereof
for measuring the amount of water delivered, in which cage the read-
ing, calibration and adjustment thereof shall be made by District with
like effect as if such check meter or meters had been furnished or
installed by Distriet.

& Unit of Measurement. The unit of measurement for water de-
livered herounder shall be 1000 gallons of water, U. §. Standard
Liquid Measure,

6. Price and Terms, (a) The service to be performed under this
Contract by District consists of the readiness of the District to deliver
to City, upon its demand, water in accordance with the provisions of
Section 1, hereof.

In return for such service City agrees to compensate District by
payment of certain minimum annual sums of money, for each of which
said sums District agrees, if required by City, to deliver all, or so
much thereof as City may desire, of a certain corresponding volume of
water as set forth below. The amount of the minimum annual payment
to be made by City for a given calendar year is determined by multi-

" plying eighteen {18¢) cents by the number of thousand galions of

water “Allowed for Minimum Payment” applicable to such year. The
allowed amounts of water respectively for such minimum payments
during the first six (6) full calendar years are:

Full Calendar Gallons of Woter Allowed

Year of Servics for Mintmuns Payment
1St et et v oen 111,000,000
2nd e 116,000,000
Brd o et e 122,000,000
AER e e 128,000,000
Sth o e 135,000,000
BEh e e 142,000,000

{For service performed by District prior fo the firat full ealendar year, the mini-
mum monthly paymend shall {e for such fractional portion of the calendar year at the
rate prescribed for the first foll calendar year.)
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In any one year, water in excess of the volume allowed above for
that year may be purchased by City from District at & cost of seven
cents (7¢) per 1000 gsllons for such excess water, subject however to
the limitations of Section 1 hereof,

Payment of the minimum annnal service ¢harges listed above shall
be made each year by the City to the Distriet in twelve eqnal monthly
installments, each of which shall be due and payable on or before the
10th day of the month following the service, Payment for water deliv-
efed in any year in excess of the volume allowed for the minimum
annual payment effective for that year. shall be made by the City to
the District at the rate of ssven cents {7¢) per 1000 gallons on or
before the 10th day of January following the end of such year.

Liability for making payments as herein set forth shall commence
on the date of the first tender of delivery of water to the City by the
District at the Point of Delivery.

The minimum annusl payments hereinabove lsted shall not be
reduced except as provided hereinafter in sub-section (¢} of this
Section,

{b) In the event that City shall fail to make any such moenthly pay-
ment or annual payment within the time herein in this section speci-
fied, interest on such amount shall accrue at the rate of Five Per Cent
{6%) per annum from the date such payment becomes due until paid
in full with interest as herein specified. In the event such payment is
not made within sixty (60) days from the date such payment becomes
due District may at its option discontinue delivery of water to the
City until the amount due District is paid in full with interest as

herein specified.

(¢) On or before February 10 next following the first six full
calendar years of tendered water service the Board of Directors of
District shall analyze finally the finances of Distriet, including the
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condjtion of all funds required to be established and maintained under
the resolution authorizing the issnance of the Bonds or in the inden-
ture securing the Bonds, ot in both such instruments. At that time the
Board shall redetermine the rates to be charged for water and shall
fix such rates as will provide fully for maintenance and operating
expenses and for the maintenanece of all funds and the performance of
all covenants prescribed by the resolution authorizing the Bonds and
the indenture securing the Bonds. Such rates shall remain effective
throughout the then calendar year. Similar action shall be taken on or
before February 10 of each year thereafter while any of the Bonds
or interest thereon are outstanding and unpaid; provided that it shall
be the duty of the Board at all times to fix, alter and maintain rates
for service under this Contract and under other contracts for similar
service which will be sufficient for operation and maintenance of
District’s Water Supply System, to establish and maintain all funds
which are required under the bond resolution or under the indenture
securing the Bonds and at all events to prevent any default in the
payment of interest on or principal of the Bonds.

(d) After all Bonds and interest thereon are paid the Board of
Directors of District shall in like manner on or before February 10 of
each year fix rates which shall be applicable for the then current
calendar year and which shall be sufficient to assure payment of
maintenance and operation expenses of District and to pay for such
improvements and extensions as may in the opinion of the Board be
deemed advisable,

{(e) After the close of the Six Year Period District shall send a bill
to the City monthly showing the amount of water delivered to City
during the preceding billing month, which bill shall disclose the quan-
tity of water delivered during such month and the charge therefor.
Such bills shall be rendered to the City on or before the 6th day after
the end of such month and each such bill shall be paid by the City on
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or before the 10th day of the month in which the bill is received. Pro-
vided, however, that the bill for services rendered during the month of
January next following the close of the Six Year Period and the bill
for each Janusry thereafter shall be rendered to the City en or before
February 15 following and shall be paid on or before the 20th day of
such month.

7. Special Conditions. (a) District agrees to proceed promptly with
the construction of the facilities necessary to the performance of its
obligations hereunder. It is not in position to guarantee the date on
which it will be able to make the first delivery of water to City. But
District is making a diligent effort to have its facilities completed to
Point of Delivery so as to furnish water to the City thirty (30) months
gfter the sale and delivery of District’'s Bonds, District shall not be
liable to the City for any damages octasioned by delay in the com-
mencement of such service to City. After water is first tendered for
delivery to City at Point of Delivery, District shall, subject to other
terms and conditions of this Contract, continually hold itself ready,
willing and able to supply water to City to the extent of the maximum
amount herein contracted to be furnished to City. Liability of the
District under this covenant shall be subject to the provisions of See-
tion 8 of this Contraet.

{b) Title to all water supplied hereunder shall remain ia the Dis-
trict to Point of Delivery, and upon passing through District’s meler
installed at Point of Delivery title to the water shall pass to City.
Each such party hereto shall agree to save and hold the other party
harmless from all claims, demands, and causes of action which may be
asserted by anyone on account of the transportation, delivery and
disposal of said water while title remains in such party. This covenant
is not made for the benefit of any third party.

(e) It is expressly understood and sgreed that any obligation on
the part of the District to complete and operate the said facilities shall
be conditioned upon the following:
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_ (1) The final execution of 2 contract with Government vesting
i? Distriet the rights to 100,000 acre feet of storage space in
avon;

(2) The issuance of g Permit by the Board of Water Engineers
of the State of Texas covering the right to appropriate the water
to be stored in the 100,000 acre feet of such storage space in Lavon;

(3) The execution of contracts with other cities in number and
producing revenues which in the judgment of District will permit
the financing and construction and operation of District’s Water
Supply System;

(4) Sale of Bonds in an amount to assure construction of Dis-
trict’s Water Supply System;

(5) Distriet’s ability to obtain all necessary material, labor and
gquig}z;xent necessary for completion of District’s Water Supply
V8 .

(d) District shall never have the right to demand payment by City
of any obligation assumed or imposed on it under and by virtue of this
Contract from funds raised or to be raised by taxation. City's obliga-
tion under this Contract shall never be construed to be a debt of City
of such kind as to require it under the Constitution and laws of this
Stats to levy and collect a tax to discharge such obligation, it being
expressly understood by the parties hereto that all payments due by the
City hereunder arc to be made from water revenues received by City.

(e) City represents and covenants that all payments to be made
hereunder by it shall constitute “Operating Expenses” of its water-
works system as authorized in Chapter 342 and as defined in Article
1113 of the Revised Civil Statutes of Texas as amended, and that such
payments will constitute operating expenses as to any and all revenue
honds of the City which are supported in whole or in part by a pledge
of the revenues of the City’s waterworks system, with the effect that
the City’s obligation to make payments from its water revenues under
this Contract has priority over its obligation to make payments of the
principal of and interest on any such bonds which are or will be
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supported in whole or in part by a pledge of the City’s waterworks
system revenues,

(£) City agrees to fix and collect such rates and charges for water
and services to be supplied by its waterworks system as will make
possible the prompt payment of all expenses of operating and main-
taining its waterworks system including all payments contracted here-
under, and the prompt payment of the principal of and interest on its
obligations payable from the vevenues of its waterworks system.

8. Force Majeure. In case by reason of “Force Majeure” either party
hereto shall be rendered unable wholly or in part to carry out its
obligations under this agreement, other than the obligation of City to
make the payments required under the terms hereof, then if such party
shall give notice and full particulars of such “Force Majeure” in writ-
ing to the other party within a reasonable time after occurrence of the
event or cause relied on, the obligation of the party giving such notice,
so far as it ig affected by such “Force Majeure”, shall be suspended
during the continnance of the inability then claimed, but for no longer
period, and any such party shall endeavor to remove or overcome such
inability with all reasonable dispatch. The term “Force Majeure” as
employed herein, shall mean acts of God, strikes, lockouts, or other
industrial disturbances, acts of public enemy, orders of any kind of
the Government of the United States or the State of Texas or any civil
or military authority, insurrections, riots, epidemics, landslides,
lightning, earthquake, fires, hurricanes, storms, floods, washouts,
droughts, arrests, restraint of government and people, civil disturb-
ances, explosions, breakage or accidents to machinery, pipe lines or
canals, partial or entire failure of water supply, and inability on part
of District to deliver water hereunder, or of City to receive water
hereunder, on account of any ether causes not reasonably within the
control of the party claiming such inability, It iz understood and
agreed that the settlement of strikes and lockouts shall be entirely
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within the discretion of the party having the difficulty, and that the
above requirement that any Foree Majeure shall be remedied with all
reasonable dispatch shall not require the settlement of strikes and
lockouts by acceding to the demands of the opposing party or parties
when such settlement is unfavorable to it in the judgment of the party
having the difficulty. Force Majeure shall not relieve City of its obli-
gation to make payments to District as required under Section 6.

9. Insurance. The indenture which will secure the Bonds will con-
tain appropriate provisions requiring District to carry insurance on
its insurable properties for purpeses and in amounts which would
ordinarily be carried by a privately owned utility company under
contract to perform services similar to those undertaken by District in
this Contract, Such provisions will be so designed as to afford protec-
tion not only for the holders of the Bonds but to sssure and facilitate,
fo the extent feasible and practicable, the restoration of damaged or
destroyed properties and to minimize the interruption of service to
City and others.

10. Term of Contract, This Contract shaill continue in force and
effect for a period of fifty years from the date of the first tender of
delivery by the District of water to City, and for the peried of time in
addition thereto while any of the Bonds are outstanding and unpaid.
City shall have the right to an extension of the term of this Contract
beyond the initial fifty year term in like manner and to the extent that
District’s contract with Government may be extended beyond the
initial fifty year term.

11, Modification. This Contract may be changed or modified only
with the consent of the governing bodies of both District and City.
Such modification may be requested by either party, in which event a
joint meeting of such governing bodies shall be held not less than
ninety days after the giving of such notice, at which joint meeting the
requested changes or modifications shall be considered and discussed,
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Ne such change or medification may be made which will affect ad-
versely the prompt payment when due of all moneys required to be
peid by Gity under the terms of this Contract and no such change shall
be effective which would eause a violation of any provision of the
Resolution guthorizing or the indenture securing the Bonds,

12. Regulatory Bodies. This Contract shall be subjeet to all valid
rules, regulations and laws applicable hereto passed or promulgated by
the United States of Ameriea, the State of Texas or any governmental
body or agency having lawful jurisdiction or any authorized repre-
sentative or agency of any of them.

13, Notices. All notices or communications provided for herein
shall be in writing and shall be either delivered to City or District, or
if mailed, shall be sent by registered mail, postage prepaid, addressed
to City at Plano, Texas, or until otherwise speciffed by the District
in writing, to District at Wylie, Texas.

IN WITNESS WHEREOQF, the parties hereto acting under author-
ity of their respective governing bodies have caysed this Contract to be
duly executed in several counterparts, each of which shall constitute
an original, all a8 of the day and year first written above.

Norrm Texas MyNICIPAL WATER DisTRicT
(Signed) By J. C. CANTRELL

President
ATTEST:
C. HansrorD RAY
Secretary
{SEAL)
Crry OF PLANO, TEXAS
(Signed) By Frep H. MIERS
Mayor
ATTEST:
W. P. YARBROUGH
City Secretary
{SEAL)
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CouNTY oF CoLLIN

BEFORE ME the undersigned Notary Public in and for Collin
County, Texas, on this day personally appeared 4. C. Cantrell and
C. Hansford Ray, known to me to be the persons whose hames are
subscribed to the foregoing instrument and known to me to be, respec-
tively, the president and secretary of the North Texas Mumicipal
Water District, and each acknowledged to me that he executed said
instrument for the purposes and considerations therein expressed and
in the capacity therein stated and as the act and deed of North Texas
Municipal Water District.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the
6th day of May, 1954,

THB STATE OF Tms}

RutH E. THURSTON
Notary Public, Collin
(SEAL) County, Texus

THE STATE OF TEXAS
CoUNTY OF COLLIN }

BEFORE ME the undersigned Notary Public in and for Collin
County, Texas, on this day personally appeared Fred Miers and W. P.
Yarbrough, each known to me to be the person whose name is sub-
scribed to the foregoing instrument and each acknowledged to me that
he had executed the same for the purposes and considerations therein
expressed and in the capacity therein stated as the act and deed of

the City of Plano, Texas.

EXECUTED under my hand and seal of office this the Tth day of

May, 1954,
A. R. ScHELL I
Notary Public, Collin
(SEAL) Counly, Texas
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THE STATE CGF TEXAS 1]
COUNTY D7 COLLIN i

THIS CONTRACT (nercinafter called the "Contract") wade and
entered Into as of this the Tth dav of _Aprdd , 1965 by
and between fHorth Texas Municipal water Digtrict (hereinglter
called "Pistrict™), » water conservation district, crested b
Chapter 62 pcts of tne Perular fession of the 52nd Lerislature
(hereinsfter called "Chanter €2") purcusnt to Artiecle 16, Hection

Collin and
59 of the Constitution, anu the Citv of Iichardson, Mallas Counties,
Texas, (hereilnafter called the "City"):
#* T TNERSLT e

WHEREAD, the Citv owns 165 water distrilbution svstem; and

WHEBEAS, tre Citv i3 «desirous o obtaining an adequate and
dependsable supplemeninl water supply: snd

WHEREAS, bw the execubtlon of tnis contract, the Citv Is sur-
renderinr none of 1ts riznt to the ownership ane cneration of its
vresent water syster, but it expresslv asserting iis continued
rieht to operate sueh presgnt water system; and

WHEPEAS, the District bas a contraet with the Unilted States
te utilize the storarc space Letween dlovations #53 feet above
mean sea level and 472 feot above wear sew level in the Lavon Peger~
volr;

WHEREAS, the Consress of the United States has authorized tne
modification of the Lavon Reservoir se as to enlarfe the ctorare
capacity available to the District; and

UHERLAS, tne District is in the process of fi{linc tis anplica-
tion with the Texas Yater Commission for 2 permit which will perwit
an increased snnual withdrawal fror~ said reservoir; and

WHEREAS, the District will have avallable water in the ouantities
hereinafter contracted te be sold bv 1t te the (itv: and

N0, THEREFORE, in consideration of the mutual covenants and
apreements here¢ir contalned, District acrees ro furnish sna Citw
sgrees to pav for weter suvrly services urun tne terns and ronditions
and for the consideration nereinafter set forth, to~wit:

1. QUANTITY, Subiect only tc the pravisions of thls section
znd Ssetion 8 heveof, District avrees, duriar the period of this

Contract tu tender and make available %¢ the City, for 3bts own use
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and at the delivery noint as herelrafter aneci “Jed, treated water

in the volume recuirved by the Citv, The minfmun arount of sater
to be purchased annually and the raximur rate of delivery shall
be deternined as followe: for the first calendar year berinding
with the next first day of Januarv after the first delivery of
water to City, the Citvy will tace cr pav for 365 millfon rallons
of water at the base rate. The Citv will be entitled to 3 maxirum
rate of delivery which will he determined in the sawe ~anner as
the maxirum ratoe of deljvery is determined for merbe» cities, Tre
ninimum arount of water the Citv willl he required tn »urchase
shall be reaagjusted annually for the ensulne vear and such smount
sball be deternined in the same manner as this amount is deter—ined
for the merber oities. The amownt to he purchased durins the ensu-
Ing vear shall not be less than the tctal awount of water withdrawn
from the Distriect's system durlne the rrevious year nov 369,000,000
Aallons, whichever 33 greater., 'The District's obligation under this
contract shall be limited €o a varfpum averase dally amount of 10.3
rillion rallone, The Cltv arrees to ray the District Tor such ser-
vice in accordance with the »rovisions of Section 6 hereo!.
Cistriet will use ita best efforts te remaln In a vosition te
furnish water as herein contracted to be sold to City, but its 7%~
satlong shall he limited tc the arount of water available in Lavon,
and shall be subordinate Lo the rirhts of the menber Cities and the

City of Dallas, until the present Laveon Peservoir has heen enlarced

and in oneration a8 hat been authorized oy the Conercss of the Unitea

Stotes,

2, NUALITY., D»istriel is ohlirated to treat the weter ito be
delivered tv Distrlct and received bv Citvy hercunder so as Lo meet
the standards of the State iealth Pepartrent of the State 8¢ Texas.

3, POTHT oF DELIVERY, The point o delivery shall be in the
vieinity of tne Annollo load ann Juplter Read fatersectlion, (here-
inafter called "Point of Teliver:s"),

City aprces to construct, wzintain -nd orerate 1t 1ts own cost

z2nd exnense at such dellvery point all esgulrment zad facilitles
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necessary to recelve una toke such watev “ron Distriet’s line.
The eauirment and Tacilities will ve operated hv the City in
accordance with the terms of tne Contract.

4. ACASURING ERUIPYFNT, Disteict shall furnisn, insuall, op-
erate and neintatn at its ovn expense at said geliverv noint the
necessarv equipnient and devices of standard tyoe for measurine
nroperlv the cuantity o® water deliverea under this arreement,

Sueh meter or meters and other eauirment se installed shall remain
the prorerty of Distriet, Citv shall hsve -cce=xs to such metering
enuiprment at all reasonable ti=es, but the reading, calibration,
and adjustment thereoi shall be done only by the emplovees or agents
of tne District. Por the purpose of Shis agreewent the oririnal
record or reading of the meter or meters snal) pe the journal ¢or
other record book of District in {its office in whioh the records

of the envlovees or ggents of Distriet who taxe the readine are or
may be transcribed. Upon written recuest of City, District will
rive City 2 copy of sueh journal oy record book, or rermit City

to have access to the sare in the office of Nsgtrict during reason~
able business hours,

Not wore than once in each calerdar month, on a date as nesr
the end of such calendar wonth ss practical, Distriet shall calibrate
its meters if recuested in writing by Cltv to do so, in the rresence
of a representative of Citv, and the parties shall jointlv ohserve
any adjustments which are made to the meters in case any adjustments
shall be necessarv, and 1f cheek reters have teen installed by Citvy,
the sare shall also be calibrated bv City in the vresence of a
representative of District and the parties shull jointly cbserve
any adJustment in case anv adjustment is necessary. 17 City shlall
in writing reouest District to calibrate its meters and NMstriet
shall ~ive City notice of the tine whep anv such calibratinn is to
be made and & representative of the Citv is nct nreaent at the tine
set, Listrict may cvroceed with calibretion and adjustrent in the
absence of any representative of City,

If either partv at anv time observes a variation hetween the
dellvery reter or meters and the cneck meter or meters, if anv such

check neter or =weters shall be installed, svch party will promptly



notify the other rarty, and the parties hereto shall then cooperate
to procure an immedtate calibration test and loint observation of
ahy adjustment and the szld meter or meters shall then be sdiusted
to accurany. TRach party shall ~ive the other nartv forty-sight (48)
hours' notice of the time ol 211 tests of =ebters ro that the other
party may convenientlv have a representative present,

If upon any test, the nercentace of inaccuracv of any meterin+
eaquipment is found to be in exccss of two ner cent (24), reris—
tration thereof shall be rorrected for 3 period exvending back vo
the time when such inaceuracy bYe~an, 1¢ such time .o assertainable,
and If such ti-e is not ascertainalle, then “or ¢ pericd extending
back one-half (1/2) of the time elapsed since the last dzle of callw
bration, but in no event further back than six (6) wonths, IS for any
reason any =meters are out of se-viee or cut of renair so that the
amount of water delivered cannct be ascertained or carnuted fron
the reading thereof, the watev delivered through the period such
meters are out of service or out of renair s*all be estiraled ann
apreegupon by the parties hereto upon the basis ol the beat -data
available. For such purpnse, tre vest data avallable shell ve deemed
to be the registration of any check meter or reters 1ifthe game have
been inatalled and 4re accurately reristerine. Otherwise, the arount
of water delivered during such nertod mev be cstimated (1) bv cor-
rectirr Lhe error i the nercentase of the errsr is smscertalinable by
calibration tests or mathematiczl caleulation, or (ii) estiratine
the quanity ot aclivery by deliveries durins the nrecedin~ perlods
under siwilar conditions when the netzr or meters wers registerins-
accurately.

5. UNI'' OF MCASUREMENT, The unit of reasurement for wsbter
delivered hereunder gnall he 1000 nallong of »ater, U. S. Stondard
Liguid rYeasure,

6. “RICE AND TERMS. (a) The service to he rerformed under
this Contract by Dlstrict consist: of the readiness of the Disbriet
to deliver to City, upon 1ts demwnd, water in accordance wiln lhe

provisinns of Seetion 1, hereof.
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In return for cuch service Citv 2rrees to ecornensate District

by nayment of gertailn maininum annual sure of ~oney, for each of

which said =urs Di~tricl armees, if recuired bv City, to deliver all,

or so nuch thereo® as Citv mav desire, of a4 certain correspondine
volune of aater as set [orth in Jectlon 1 »rove. Tae aroant of
the niniwus annaal parrent te Le nade b, C4tv for 3 riven calendar
year Ls determined b —ultlerlvin-~ the base rrte deterrined each
vegr for the nmerber citics by the numher L° thousesnd gallons of
water specified in Secbtion 1 atove avnliecable to nueh vear.

{For sach service performed bs District »rior to the first

full calendar year, the rinlrur menthly nayment shall be

cor such fractionsl nortion of the calenda> year at the

rave »rescyribed fer the first full calendar vear.)

de~inning witb the First deliverv and enntinulng until) the
end ¢f the sixth conmplete calendar vear thereafter the City shall
pay at the base rate deiternined ecch vear for tne meéember ocitles
with no water at a lessegr rate during szid period irrespective
of the amount tzken, After the close of tne six vear neriod the
City's rates for both minimu~ and excess amountg of water shall be
the rame as thote Fopr mermper clties,

Payment of the winimun annual service charres 1ltsted azbove
shall be made each year bv the City to the Mustriect in tuelve cousl
monthly inctallments, e-ch of which shzll te due and ravable oun or
before the 10th day of the ronith followins the service.

Laabality for wakine payments as nerein set forth shall
commence on the date of the fiprst tenaer of delivery nI water to
the Cit bv t=e District at the I-int o< Deliverr.

The Aquantities ard rates set ~.t 1n Section 1 ana Sectlon 6
hereof shall ve reviewe? at the end of tre fizst full calendar
vear after the first delivery of water and the rate shall bhe
redetermined br Lhe PBoerd of Dlrvectors ¢ the Distrsct in The
same ranner as 1% 1s determined for werber cities.

7. SPECIAL CONDITIOHS. (a) Distriet and Cit; each arrees tc
wroceed nromotly with the construction of tvhe facilities necessary
tn the nerformance of its osvliraticnr hereunuar. It 1= not in
nositior Lo ~uara~tee the date an vnich it will be able to “ake the
rirst deliserv of water to Citv, bt Listrict ig -nkinr dilipent

ef{fort to rave its facilities completea to Polnt of Delivery sa 98
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to furnish water to the Citw by Jume 1, 19466. District shall not

be liable to the Citv for any daxAapes opccarioned bv delary in the
comrencement of such service to Citv. After wabor is firsi tenaerea
for delivere tn City at 2oint nf %eliverv, District shall, subject

to other tervs and condlitions of this Contract, continuallv hold
itself ready, willing and able Lo currly water to City bo the extent
of the »asimur zrount herein eontricten to be furnished to City, Liz-
bilitx of the District under this ccvenant < 11 be subiect to the
provisions of Section 8 of this contract,

(v) Title to all water supplied heveunder shall remaln 1n tne
District to Point of Deliverv, and upon passing thrrouchDistrict’s mster
instolled at Point of Delivery title to the water 3nxll pass to Qitv.
Egch sueh party hereto snall apree to 4ave and hold tho other narty
harmless from 2ll clains, demands, and causes af setion which »ay be
gsserted by anyone on nceount of the transnertation, delivery and
disposal of said wster ghile title rerains iu such rarty. 'this covenant
ig not marde fer the beneflt of any third porty.

{e¢) Citv represents and covenants thac 711) psvments to be -wade
hereunder by it shall constitute "Ouveratine Lxpanses™ of 1ts waver-
works ayatem as authorized in Chapter 342 and as aefined in Article
1113 of the Revised Civil Statuter of Texas as arended, and vhat
such payments will constitute oreraling exvenses as to anv 2nd all
revenue bonds of the City which are sunrorted Jn whele or in nart bv
a pledse of the revenues of the City's woterworks system, with the
effect that the City's obliralion to make paveents from lts water
revenues under this Contract has priority over its ollinatlion to make
oayments of the principal of and intsevest op any sSuch Sonds which are
or will be supvorted ln uhole or in nart Bv a nledre of the City's
waterworks svystem revenues.

(@) Citv arreea to fi1x and cnllee¢t such rstes and chareres for
weter and services tu be suppiier b its waterwsrks svste- as will
make possibla the vprompt —avment of all exrenses of operalinr and
maintaining iy waterworks svsler includin~ all navrents ~ontracted
nereunder, und the ncomnt saynent or the -rineimal of and Inferest

on ils obliratiors nayable “rom Lhe revenuves 97 1ty waterworira avsten,
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8. FOROE MAJRURE. In case of ressor of "Voree *aienure" either
partv hereto shall pe rendered unanle 1olly or In rart to earrv out
its oblirations under this arreerent, nthev than the oblieation of
City to muke the pavments reaulred under the Serwe herccf, then if
such part; shall rive notice and full narticulars of such "Rarce
Yajeure" in oritiny to the other rn2rty within e reasonable time after
occurrence of the event or ceuse relied an, the cbliratiocn o the
partv givinr- sueh notlice, so “ar as it J§ affected by suach "Farce
¥ajoure"”, shall be suspended durln~ the conbtinuunce ~f tne inability
then claimed, but for no lonscer vericu, and anv such paviv gnall
cndeavolr to remove or overeore sues inability ¢ith all reasonable
dlspateh, The terr "Force Majeure” 23 errloved herein, shall rnean
acts of RLod, strikes, lockouts, or other industrial eisturbances,
scts of public enewv, orders of anv kind of the "avernment of
the United States or the State of Texas or anvy nivil or rillitary
authority, insurrections, riots, eridemicse, landslides, liehtnine,
earthauake, Tires, hurricanes, storms, {locas, Jashouts, rdrourths,
arrests, restraint of -overmment and peonrle, clvil disturvances,
exnclosions, breaknace or accidents tn machinery, ripe lines or
canals, partial or enlire failure of water supnly, and 1nabllitv on
part of District tn deliver water hereunder, or of Citv t2 receive
_water pereunder, on ac¢count aof any other causes nat reasonable with-

in the control of the yarte clairiar such inahility, It 15 under-

stood and apreed that the settlement of strikes and Tockouts shall

be entirely wlithin the discretion of tnhe partr havine the alflicalty,
and that the sbove renuirewent that anv Porce Mojevre shall be romedies
with all reasonable dlsnsteh shall not require the settlement »¥ strikes
and lockouts by accedins to tre detnands of the ovposing rartv or nrarties
when such settlermnt ic unfavorable to it in the judvment of the party
havine éifficulty. Force “iajeure chall not relieve Citv of ibs oL li-
gation to make payments Lo Distrlcl as required under Jection 6.

g, TFRY O® COVIRAGCT. Thls Contract sh;ll continue in Torce inc
e?fect tc the year 2006 A.D. with the »iznt to extension for ao lony>
as the Distriet has a contract w3fh the United States Soverrment to
secure water Trop the L3von ' and FPegervolr Troject 28 is now oon-

structed or mov neresfter be roditiled,



10. MODIFICATIONH. Thi:z Contract mav Le chaured cor modified onlvy
with the consent of the soverniny bodles o“ beth Dlstrlctand Clity.
Such modification 1av be vpaussted bv eitner nartv, in which event
a folnt meeting of such roverning bodies shall be held not less than
ninety days after the givine of such notice, at vhich joint reetins
the renuested chanres or modi“®ications mhAall he considered and
discussed. Vo such change or wodifiestlion mav be made which vill
affect adverselv the vromnt pasment when due of 211 woneys reauired
tc be rald bv City under the terrs of thls Contract.

11. RESULATORY RODIES. This Contract shal) be subiect to 31l
valid rules, retulations and laws aenlicable herelo vassed or > rouwl-
rated vy the United States of Americz, the Stats of Texss or anv
rovernmental boav or arency havine larsful jurisdiction or anv author-
1zeqd representative or apencvy of anv of them,

12, NOTICRB, All notices or cnmrunichtinns orovided for herein
shall be in writing ané shall be either delivered to Clty or District,
or if mailed, shall be sent bv resistered mail, postare nrepaid, 2d-
dressed to Citv of Richardson, Wichardson, Texas, or untll otherwise
speelfied by the Distriet in writing, to District at Wvlie, Texas.

IN WMITMESS WIEREQT, tne parties heretn actine under authority
of their respective rovernins bodles have caused this Contract to be
duly executed in reversl countsrparts, each of vhich shall constitute

an oririnal, all as of the day &ni veir first written above.

0T TE XA“ :jj;;{?ﬂ TR “T“m?IFT
By

S President
e
ppam. & )
ATTEST: - / . )
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7 4 Sec¢retary -
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ATTACHMENT B

North Texas Municipal Water District
Regional Water Supply Facilities
Amendatory Contract
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THE STATE OF TEXAS H
NORTH TEXAS MUNICIPAL WATER DISTRICT

THIS AMENDATORY CONTRACT (the YContract®") made and entered
into as of the 1st day of AUGUST, 1988 (the "Contract bate%),
by and between NORTH TEXAS MUNICIPAL WATER DISTRICT (the
"District"), a conservation and reclamation district and
political subdivision of the State of Texas, created and
functioning under Article 186, Section 59, of the Texas Consti-
tution, pursuant to Chapter 62, Acts of the 52nd Legislature,
Regular Session, 1951, as mmended (the "District Act™), and the
following:
CITY OF FARMERSVILLE, IN COLLIN COUNTY, TEXAS,
CITY OF FORNEY, IN KAUFMAN CQUNTY, TEXAS,
CITY OF GARLAND, IN DALLAS COUNTY, TEXAS
CITY OF McKINNBEY, IN COLLIN COUNTY, TEXAS,
CITY OF MESQUITE, IN DALLAS COUNTY, TEXAS,
CITY OF PLANCO, IN COLLIN AND DENTON COUNTIES, TEXAS,
CITY OF PRINCETON, IN COLLIN COUNTY, TEXAS,
CITY OF RICHARDSON, IN DALLAS AND COLLIN COUNTIES, TEXAS,
CITY OF ROCKWALL, IN ROCKWALL COUNTY, TEXAS,
CITY OF ROYSE CITY, IN ROCKWALL ARD COLLIN COUNTIES, TEXAS, and
CITY OF WYLIE, IN COLLIN COUNTY, TEXAS
{collectively the "Initial contracting Parties").

WITNESSETH

WHEREAS, each of the Initial Contracting Parties is a duly
incorporated city and political subdivision of the State of
Texas operating under the Constitution and laws of the State of

Texas; and
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WHEREAS, the District and the Initial Contracting Parties
are authorized to enter into this Contract pursaant to the
District Act, Vernon’s Ann. Tex. Civ. St. Article 4413 (32c)
(the “Interlocal Cooperation Act"), and other applicable laws:
and

WHEREAS, the District presently owns water rights in Lavon
Reservoir on the East Fork of the Trinity River in Collin
County, Texas, and owns and vperates other water supply and
treatment facilities which serve the Initial Contracting
Parties (the "Bxisting System*); and

WHEREAS, the District has duly issued and delivered the
follewing described bonds (the “Outstanding Bonds") which were
issued to acquire and construct, and to refund bonds issued to
acquire and construct, the Existing Systen:

North Texas Municipal Water District Water System Revenue

Bonds, Series 1985, dated August 1, 1985, now cutstanding

in the aggregate principal amount of $78,967,321.45; and

North Texas Municipal Water District Water System Revenue

Bonds, Series 1987, dated March 1, 1987, now outstanding

in the aggregate principal amount of 524,565,000; and

WHEREAS, the District presently supplies and sells treated
water from the Existing System to the Initial Contracting
Parties under eleven separate treated water supply contracts,
including various amendments thereto, now in effect:; and it is
acknowledged and agreed that the Existing System 1s inadecuate
to provide known future treated water requirements of the

Initial Contracting Parties, thus making this Contract
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necessary to enable the District to acquire and construct
additional treated water supply and treatment facilities and
make it possible for the District to supply such requirements:;
and

WHEREAS, the existing treated water supply contracts
recognize that the District has assumed the responsibility for
supplying all treated water needs of the Initia) Contracting
Parties; and

WHEREAS, each of said existing treated water supply
contracts originally was dated as of December 12, 1953, except
for the City of Richardson contract originally dated as of
April 7, 1965, and each is similar in form and substance, and
such contracts, including all amendments thereto, collectively
presently provide the principal source and security for the
paymant of the District’s Outstanding Bonds; and

WHEREAS the District proposes to acquire, construct, and
complete additional surface water supply and treatment facili-
ties from the following additional sources: Lake Texoma on the
Red River, Cooper Dam and Reservoir in Hopkins and Delta
Counties, Texas, a proposed new Bonham Dam and Reservoir in
Fannin County, Texas, and other facilities wherever located to
enable the District to supply treated water as needed to
Ccontracting Parties and others (the "ProjectsM): and

WHEREAS, it ls deemed necessary and advisable by the

patrties hereto that each of the eleven separate existing
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treated water supply contyracts, and amendments thereto, between
the District and each Initial Contracting Party be amended and'
completely replaced with this sihgle Contract so that the
entire relationship between the District and all of the
Initial Contracting Parties with respect to the System and the
Bonds (as such terms are hersinafter defined) will be set forth
in this Contract: and

WHEREAS, it is specifically represented, certified, and
covenanted by the District that none of the amendments or
modifications to the aforesaid existing treated water supply
contracts with the Initial Contracting Parties which will occur
as a result of entering into this Contract will in any way have
an adverse affect on the operation of the System or the rights
of the owners of any Bonds; and that this Contract will provide
security for the owners of all Bonds and obligate the Initial
Contracting Parties to make and assume unconditional specific
payments with respect to the System and the Bonds; and

WHEREAS, the provisions of this Contract are similar in
concept, essence, and intent to the provisions of the aforesaid
existing treated water supply contracts and basically restate,
reorganize, and expand same, including certain clarifications
and updating, and establishing certain billing procedures and
adjustments between the parties with respect to the use of, and
payments with respect to, treated water from the System, which

billing procedures and adjustments are solely betwean the
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Initial Contracting Parties and do not affect the unconditional
cbligations of such parties with respect to the Syster and
Bonds; and

WHEREAS, it is expected by the parties hereto that after
the execution of this Contract, Bonds for parts of the Projects
will be issued as soon as deemed advisable and necessary by the
District.

NOW, THEREFORE, in consideration of the mutual covenants
and agreements herein contained, the District agrees to use its
best efferts to acquire, construct, and complete the Projects
and other Systenm facilities, when and as the District Qeems it
advisable, and to supply treated water to Contracting Parties
and others from the Systenm, upon and subject to the terms and
conditions hereinafter set forth, and, subject to the provi-
sions of Section 13(b) and (c) hereof, the District and the
Initial Contracting Parties agree that each of the eleven
presently existing treated water supply contracts described
above between the District and the Initial Contracting Parties
are hereby amended, modified, combined, and consolidated so as
henceforth to be in their entirety and for all purposes as
follows, to-wit:

Section 1. DEFINITION OF TERMS. The following terms and
expressions as used in this Contract, unless the context

clearly shows otherwise, shall have the following meanings:
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{a) "Adaditional Contracting Party" means any party not
defined as one of the Initial Contracting Parties with which
the District makes a contract similar to this Contract for
supplying treated water from the System, provided that after
execution of any such contract such party shall become one of
the Contracting Parties for all purposes of this Contract.

(b} "annual Payment" means the amount of money to be paid
to the District by each of the Contracting Parties during each
Annual Payment Period as its proportionate share of the aAnnual
Requirement,

(¢) T"Annual Payment Period" means the District’s fiscal
year, which currently begins on Octobar 1 of each calendar year
and ends on September 30 of the next following calendar year,
but which may be any twelve consecutive month period fixed by
the District; and the first Annual Payment Period under this
Contract shall be the perlocd of October 1, 1988, through
Septembher 30, 1989.

(d) *"Annual Reguirement” means the total amount of money
required for District to pay all Operation and Maintenance
Expenses of the System, and to pay the Bond Service Component
of the Annual Regquirement as described in Section 9{a) hereof,
including debt service on its Bonds, and any sums reguired to
pay or restore any amounts required to be deposited In any
special or reserve funds required to be established and/or

maintained by the provisions of the Bond Resolutions.
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(e) "Bond Resolution” means any resolution of the Dis~
trict which authorizes any Bonds.

(£} "Bonds" means the Outstanding Bonds listed in the
preamble to this Contract, and all bonds hereafter issued by
the District, whether in ohe or more series or issuves, and the
interest thereon, to acquire, construct, complete, improve,
and/or extend the System or any System facilities, including
the Projects, and/or otherwise to improve or extend the Systen,
and any bonds issued to refund any Bonds or to refund any such
refunding bonds.

(g) "Contracting Parties" means the "Initial Contracting
Parties®, as defined in the first paragraph of this Contract,
together with any other party or parties which hereafter
bacomes onhe of the Contracting Parties by becoming an Addition-
al Contracting Party.

{(h) "contracting Party" means any one of the Contracting
Parties.

(1) "District" means the "District" as defined in the
preamble to this Contract.

(i) "Existing Systen" means the "Existing System" as
defined in the preamble to this Contract.

(k) "MGD" is an abbreviation for "million gallons of
water per day" and means a quantity of water during a period of
time expressed for convenience in terms of an averags annual

daily gquantity during an Annual Payment Period. The value of 2
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MGD, for example, is calculated as follows: two million
gallons nultiplied by the number of days in an Annual Payment
Period.

(1) “Operation and Maintenance Expenses® means all
reasonable costs and expenses of operation and maintenance of
the System, including (for greater certainty but without 1imit-
ing the generality of the foregaing) repairs and replacements,
operating personnel, the tost of utilities, the amounts
required to pay the U.S. Army Corps of Enygineers or any other
federal, state, or local agency for water stoerage rights or
other interests in water in any reservolr, or tor the purchase
of water, or for the use or operation of any property or
facilities, the costs of supervision, engineering, accounting,
auditing, legal services, insurance premiums, supplies,
services, administration of the System, and equipment necessary
for proper operation and maintenance of the System, and
paynents made by District in satisfaction of judgments
resulting from claims not covered by District’s insurance
arising in connection with the acquisition, construction,
operation, and maintenance of ths System. The term also in-
cludes the charges of the bank or banks acting as paying agents
and/or registrars for any Bonds., The term does not include
depreciation.

(m) "Outstanding Bonds" means the Outstanding Bonds, as

defined in the preanble to this Contract.
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(n) "Projects" means the "Projects" as defined in the
preamble to this Contract.

(o) "system" means collectively the Existing System and
the Projects, and all of the District’s existing water rights,
and water.storage, treatment, transportation, distribution, and
supply facilities, including all dams, reservoirs, and other
properties or interests therein wherever located, which hereto-
fore have been acquired or constructed with the proceeds from
the sale of the Outstanding Bonds, or the bonds refunded by
same, or with any other bonds or other obligations of the -
District payable from and secured by a lien on and pledge of
any part of the revenues of the System, oxr with revenues from
said system, together with all future improvements, enlarge-
ments, extensions, and additions to any of the foregoing, and
all future new facilities and/or water rights, which are
acquired or constructed with the procesds from the sale of any
Bonds or revenues from the System, and any water supply or
treatwent facilities which are deliberately and specifically,
at the option of the District, made a part of the System by
resolution of the Board of Directors of the District, and all
repairs to or replacements of the System. Said terms do not
include any District facilities which provide wastewater
treatment or disposal services, or solid waste disposal sexvic-
es, of any kind. 8aid terms do not include any facilities

acquired or constructed by the District with the proceeds from
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the issuance of "Special Facilities Bonds®, which are hereby
defined as being revenue obligations of the District which are
not issued as Bonds (as hereinbefore defined), and which are
payable from any source, contract, or revenues whatsoever other
than revenues from the System.

{P) '"itreated water" means potable water treated to the
standards of quality specified in Section 5 of this Contract.
Such term does not include non-potadle water such as wastewater
or other non-potable water derived, treated, or produced from
any source by any Contracting Party.

{g) “wWater Year" means the period of August 1 of each
calendar year through July 31 of the next following oalendar
yaar.

Section 2. CONSTRUCTION OF PROJECTS. The District agrees
to use its best efforts to issue its Bonds, payable from Aamual
Payments under this Contract, to acquire and construct the
Projects and other System facilities when and as needed, as
determined by the District, to supply treated water to all
Contracting Parties. It is anticipated that such acquisition
and construction will be in phases and that each phase will be
financed by the District through the issuance of one or more
series or issues of its Bonds: and the District agrees to use
its best efforts to issue its Bonds for such purpose. Honds
also may, at the discretion of the District, be issued to

refund any Bonds, and be issued to improve and/or extend

10
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any System facilities. The proceedg from the sale and delivery
of the Bonds may be used to fund debt service reserve funds or
contingency funds and interest during c¢onstruction to the
extent deemed advisable by the District, and for the payment of
all of the District’s expenses and costs in comnection with any
Projects or other System facilities and the Bonds, including,
without limitation, all financing, legal, printing, and other
expenses and costs related to the Bonds and the Projects and
other System facilities.

Section 3., QUANTITY. (a) The District agrees to sell
and to daeliver treated water under this Contract to sach
Initial Contracting Party, respectively, at its Point or Points
of Delivery as described in Section 6 hereof, and each Initial
Caontracting Party agrees to take at its Point or Points of
Delivery all treated water required for use by such Initial
contracting Party during thae term of this Contract, including
all treated water for such Initial ‘Contracting Party’s own use
and for distribution to all customers served by such Initial
Contracting Party’s treated water distribution system, whether
inside or outside its boundaries. It is specifically provided,
however, that after the Contract Date, no Contracting Party
shall enter into, renew, or amend with regard to volume of
water to be supplied, any agreement to supply any such treated
water for use outside its boundaries or the area of its statu-

tory extraterritorial jurisdiction uniess each such agreement

11
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is approved by the Board of Directors of the District (which
approval shall not be unreasonably withheld) and made subject
and subordinate in all respects to the water requirements of
all of the Contracting Parties collectively. No Contracting
Party shall become a party to any contract for the sale of
treated water which would violate or be inconsistent with the
provisions of this Contract, and all such congracts shall
recognize the priority of treated water use as provided in this
Contract. It is the intention of the parties hereto that the
System shall be the sole and exclusive source of all treated
vater supply for each of the Contracting Parties. However,
notwithstanding the foregoing provisions of this subsection
{a), ir, after the Contract Date, any Contracting Party should
legally and finally annex or consolidate with any territory
which has a source of treated water supply cother than from such
Contracting Party, then the District and such Contracting Party
are authorized to, and may, negotiate and enter into agreements
which would allow the continued use of such other source within
such annexed territory upon such terms and conditions as are
mutually agreeable to the bistrict and such Contracting Party,
and as an exception to the foregoihg requirements with respect
to exclusivity. The District will use its best efforts to
furnish and remain in position to furnish treated water suffi-
cient for all reasonable treated water requirements of each

Contracting Party, but its obligation shall be limited to the

12
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amount of treated water available to it from the System; and
provided that the maximum rate of delivery shall be consistent
with the capacities and abilities of Syster facilities, and
shall not exceed the amounts fixed on an equitable and uniform
basis by the Board of Directors of the District. The District
agrees to use its best efforts to issue its Bonds in amounts
necessary to acquire, construct, maintain, improve, and extend
the entire System, including the Projects and other System
facilities, so as to enable the District to furnish such
treated water. As between the Contracting Parties, if treated
water from the System must be rationed such rationing shall,
within the limits permitted by law, be done by the District on
the basis of the relative actual total amount of all treated
water from the entire 8System taken by each such Contracting
Party, respectively, during the last preceding Annual Payment
Period in which rationing among said parties was not necessary.
{b} If the District is at any time during the term of
this Contract unable to supply all the treated water require-
ments of the Contracting Parties for any reason, or if it
should become apparent that the District will become unable to
supply the Contracting Parties with their water reguirenments,
and any Contracting Party determines that it is necessaxy to
procure treated water from sources other than the District,
then such Contracting Party shall give written notice to the

pDistrict of its intention and desire to procure treated water

13
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from sources other than the bistrict, and its reasons therefor.
Unless, within sixty (60) days from the receipt by the District
of such written notice, the District shall object to such
procurement (such objection to be evidenced by a resolution
adopted by a vote of a majority of all members of the Dig-
trict’s Board of Directors), then such Contracting Party may
proceed to procure such treated water from other sources at its
sole cost, and without any liability for damages accruing in
favor of or against the District by reason thereof. However,
such Contracting Party shall nevertheless continue to be
obligated to take from the District and pay for all treated
water at any time available to such Contracting Party from the
District’s System up to the full treated water requirements of
such Contracting Party. In no event shall the taking of
treated water from a gsource other than the District relieve any
Contracting Party from making all payments due the District
under this Contract. Further, all Contracting Parties shall at
all times have the right to secure treated water from any
possible source (i) in any emergency when the District is
unable to deliver treated water from the System because of any
"Force Majeure” as defined in this Contract, or (ii) in any
othar emergency situation, as determined by a Contracting Party
for a perjod not to exceed thirty days, or for any lenger
period approved in writing by the District. Notwithstanding

the foregoing provisions of this Contract, any Contracting

14

81



“r

Party also may purchase treated water from a source other than
the sSystem, if the District determines that such purchase is in
the best interests of the District and the Contracting Parties
and glves written approval to such purchase: and in such case,
for the purposes of this Contract, the District shall be deemed
to be the constructive purchaser of such water and such water
shall be deemed to be System water, and the District shall
elther pay for said water on behalf of such Cantracting Party
or reimburse such Contracting Party for the cost of such water,
and such Contracting Party shall pay the District for such
water the same ag if it were regular System water.

Section 4. OTHER CONTRACTS. (a) The District reserves
tha right to supply treated water from the System to Additional
Contracting Parties under contracts similar to this Contract,
subject to the requirements concerning "minimums" asg provided
in Section 9(c¢) hersof. Each contract with any Additienal Con-
tracting Party shall comply with the requirements of this
Contract, shall substantially restate the essential provisions
of this Contract, and shall be structured to be similar hereto
to the fullest extent applicable and practicable, with such

additions or changes as are necessary to meet the actual

circumstances, with the effect that each additional contracting

Party will in effect adopt the provisions of this Contract, as

supplemented and necessarily changed by its contract.
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{b} It is recognized and agreed that the District now has
many System water supply contracts with entitiss other than the
Initial Contracting Parties, which ¢ontracts will remain in
full force and effect, in accordance with their terms and
provisions, after the Contract Date. The District shall
enforce the aforesaid existing water supply contracts during
the entire terms thereof, unless any such contract is replaced
by a contract with an Additional Contracting Party hereunder.
Upon the expiration of each such contract with any party the
District thereafter may sell water to such party only on the
basis that it is a new customer with respect to System water.

{c) It is further recognized and agreed that in the
future the District may sell any water from the System to
parties which are not Additional Contracting Parties, provided
that all such future sales of watexr from the System to parties
which are not Additional Contracting Parties shall, within the
limits permitted by law, in all respects be subordinate to the
prior rights of the Contracting Parties to water from the
System, and all such sales and contracts relating thereto shall
recognize, and be made subordinate to, such prior rights.

(d4) It is recognized and agreed that concurrently with
the execution of this Contract the District and the City of
Garland will execute a separate agreement with respect to raw
industrial water to be taken directly by Garland from Lavon

Resexrvoir for use as cooling water for its steam electric
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generating plant. Such agreement will substantially restate
and completely replace the rights and obligations of the
parties with respect to raw industrial water from Lavon Reser-
voir under the presently existing additions and modifications
dated November 6, 1964, and August 7, 1973, respectively, to
the original treated water contract dated December 12, 1953,
between the District and Garland. After the axecution of said
separate agreement, it will constitute the sole agreement
between said parties with respect to raw industrial water in
Lavon Reservoir, and this Contract will constitute the sole
agreenent between said parties with respect to treated watex
from the System.

Section 5. QUALITY. The water to be delivered by the
District and received by each Contracting Party shall be
treated water from the System. FEach Initial Contracting Party
has gatisfied itself that such water will be suitable for its

needs, but the District is obligated to treat such water so as

to meet the standards of all State and Federal agencies having -

jurisdiction over water guality. The District and the Con-
tracting Parties shall cooperate, each within its legal powers,
in preventing, to the extent practicable, the pollution and
contamination of the reservoirs and watersheds from which
System water is obtained.

Section 6. POINTS OF DELIVERY. The Point or Points of

pDelivery for each Initial Contracting Party shall be the Point
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or Points of Delivery applicable to it under its present
treated water supply contract with the District, or at any
other Point or Points of Delivery mutually agreed upon between
the District and such Initial Contracting Party. Each Con-
tracting Party shall construct, maintain, and operate, at its
own cost and expense, all facilities and equipment necessary to
receive and take all treated water delivered to it under this
Contract.

Section 7. MEASURING EQUIPMENT.

(a) District shall furﬂish, install, operate, and main-
tain at its own expense at each Point of Delivery of each
Contracting Party the necessary equipment and devices of
standard type for measuring properly the quantity of treated
water delivered under this agreement. Such meter or meters and
other equipment so installed shall remain the property of
District. Each Contracting Party shall have access to such
metering equipment; at all reasonable times, but the reading,
calibration, and adjustment thereof shall be done only by the
employees or agents of the District. For the purposé of this
agreament the original record or reading of the meter or meters
shall be the journal or other record book of District in its
office in which the records of the employees or agents of
District who take the reading are or may be transcribed. Upon
written request of any Contracting Party, District will sena it

a copy of such journal or record kook, or permit it to have
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access to the same in the office of District during reasonable
business hours,

Not more than once in each calendar nonth, on a date as
near the end of such calendar month as practical, District
shall calibrate its meters if reguested in writing by a con-
tracting Party to do so, in the presence of a representative of
the Contracting Party, and the parties shall jointly observe
any adjustments which are made to the meters in case any
adjustments shall be necessary, and if the check meters herein-
after provided for have been installed, the game shall also be
calibrated by Contracting Party in the presence of a represen-
tative of District and the parties shall jointly observe any
adjustment in case any adjustment is necessary. If any Con~
tracting Party shall in writing request District to calibrate
its meters and District shall give the Contracting Party notice
of the time when any such calibration is to be made and a
representative of the Contracting Party is not present at the
time set, District may proceed with calibration and adjustment
in the absence of any representative of the Contracting Party.

If a Contracting Party or the District at any time ob-
serves a variation between the delivery meter or meters and the
check meter or meters at that Contracting Party’s Point or
Points of Delivery, if any such check meter or meters shall he
installed, such party will promptly notify the other party, and

the District and such Contracting Party shall then cooperate to
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procure an immediate calibration test and 3joint observation of
any adjustment and the same meter or meters shall then be
adjusted to accuracy. The party performing the test shall give
the other party forty-eight (48) hours’ notice of the time of
all tests of meters so that the other party may conveniently
have a representative present.

If upon any test, the percentage of inaccuracy of any
metering equipment is found to be in excess of two per cent
{2%), registration thereof shall be corrected for a period
extending back to the time when such inaccuracy began, if such
time is ascertainable, and if such time is not ascertainable,
then for a period extending back one-half (%) of the time
elapsed since the last date of calibration, but in no event
further back than a period of six (6) months. If for any
reason any meters are out of repair so that the amount of water
delivered to a Contracting Party cannct be ascertained or
computed from the reading thereof, the water delivered through
the period such meters are out of service or out of repair
shall be estimated and agreed upon by the District and such
contracting Party upon the basis of the best data available.
For such purpose, the best data available shall be deemed to be
the registratrion of any check meter or meters if the same have
been installed and are accurately registaring. Otherwise, the
amount of water delivered during such period nmay be estimated

(i} by correcting the error if the percentage of the error is
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ascertainable by calibration tests or mathematical calculation,
or (ii) estimating the guantity of delivery by deliveries
during the preceding periods under similar conditions when the
meter orxr meters were registering accurately.

Any Contracting pParty may, at its option and its own
expense, install and operate a check maeter to check each meter
installed by District, but the measurement of water for the
purpose of this agreement shall be solely by District’s nmeters,
except in the cases hereinabove specifically provided to the
contrary. All such check meters shall ba of standard make and
shall be subject at all reasonable times to inspection and
examination by any employes or agent of District, but the
reading, calibration and adjustment thereof shall be made only
by the Contracting Party, except during any period when a check
meter may be used under the provisions hereof for measuring the
amount of water delivered, in which camse the reading, calibra-
tion, and adjustment thereof shall be made by District with
like effect as if such check meter or meters had been furnished
or installed by District.

Section 8. UNIT OF MEASUREMENT. The unit of measurement
for treated water delivered under this Contract shall be 1,000
gallons of water, U.S. Standard Liguid Measure.

Section 9. PRICES AND TERMS; PAYMENTS BY CONTRACTING

PARTIES. (a) ual Requi and ti .
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It is acknowledged and agreed that payments to be made under
this Contract and any similar contracts with Additional con~-
tracting Parties will be the primary source available to the
District to provide the Annual Requirement, and that, in
compliance with the District’s duty to f£ix and from time to
time revise the rates of compensation or charges for water sold
and gservices rendered and wmade available by the District, the
Annual Requirement will change from time to time, and that each
such Annual Reguirement shall be allocated among the Contract-
ing Parties as hereinafter provided, and that the Annual
Requirement for each Annual Payment Period shall at all times
bs not less than an amount sufficient to pay or provide for the
payment of:
{A) An “Operation and Maintenance Component% egual
to the amount paid or payable for all Operation
and Maintenance Expenses of the System; and
(B) A "Bond Service Component' egqual to:
(1) the principal of, redemption premium, if
any, and intersst on, ita Bonds, as such
principal, redemption premium, if any,
and interest become due, less interest- to
be paid out of Bond proceeds or from other
sourcas if permitted by any Bond Resolution,
and all amounts required to redeem any Bonds

prior to maturity when and as provided in
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any Bond Resolution; and
(2) the proportionate amount of any special,

resexve, or contingency funds required to be

accumulated and maintained by the provisions of

any Bond Resolution; and

(3) any amount in addition thereto sufficient

to restore any deficiency in any of such

funds required to be accumulated angd

maintained by the provisions of any Bond Reso~

lution.
It 1s agreed that for the treated water supply to be provided
to Contracting Parties under this Contract and similar con-
tracts, each of the Contracting Parties shall pay, at the time
and in the manner hereinafter provided, its proportionate share
of the Annual Requirement, which shall be determined as hersaf-
ter described and shall constitute a Contracting Party’s Annual
Payment. Each of the Contracting Parties shall pay its propor~
tionate share of the Annual Regquirement for each Annual
Paywent Period directly to the District, in approximately equal
monthly installments, or before the 10th day of each month.

(s °] tiona : Ra . For
each Annual Payment Period each Contracting Party’s proportion~
ate share of the Annual Requirement shall be a percentage
obtained by dividing the ninimum amount specified and calculat~

ed for it for such period, in accordance with sub-section (¢)
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of this Section 9, by the aggregate minimum amounts specified
and calculated for allﬁcontracting Parties for such period in
accordance with said sub-section {c¢). Thus the base "rate" per
1,000 gallons of treated water which each cContracting Party
must pay for treated water during any Annual Payment Period may
be calculated and expressed by dividing the dollar amount of
such Contracting Party’s proportionate share of the Annual
Regquirement by the number of 1,000 gallons contained within its
specified minimum amount for such Annual Payment Periocd. All
such payments for each Annual Payment Period shall be made in
accordance with a scheduls of payments for the appropriate
Annual Payment Period which will be supplied to each of the
Contracting Parties by the District.

(¢) Minimumsg. For the purpose of calculating the minimunm
amount of sach Annual Requirement for which each Initial
Contracting Party is unconditionally liable, without offset or
deduction (alse sea Section 10(g)), each Initial Contracting
Party, during each Annual Payment Period, shall be dsemed to

have taken and used the minimum annual average daily amount of
System treated water (reugardless of whether or not such amount
is or was actually taken or used) specified for such Initial
Contracting Party as follows:
for each of the Initial Contracting Parties, respectively,
a minimum amount, expressed in MGD, during each Annual

Payment Period, egual to the greater of:
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(1)

(2}

.898 MGD for the City of Farmersvilile
1.159 MGD for the City of Forney
32.476 MGD for the City of Garland
4.433 MGD for the City of McKinhey
15.806 MGD for the City of Mesquite
28,688 MGD for the City ¢f Plano
.634 MGD for the City of Princeton
19.760 MGD for the City of Richardson
2.633 MGD for the City of Rockwall
.523 MGD for the City of Royse City
1.186 MGD for the City of Wylie, or

the maximum rumber of MGD actually takan from
the System by such Initial Contracting Party
during any previous Water Year (as hereinbefore
defined) during the term of this Contract; it
being agreed and understood that any use of
System water in any Water Year by any Initial
Contracting Party in excess of (i) the minimum
amount specified for it in clause (1), above, or
(i) as determined in accordance with this
clause (2}, will establish a new minimum amount
to be effective for the next following Annual
Payment Period and thereafter until any pre-

viously increased minimum amount is further
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exceeded in any subsequent Water Year, with each
such increase in minimums to he effective for
the next following Annual Payment Period and
thereafter until further inc¢reased in accordance
with this clause (2) .

Notwithstanding the foregoing provisions of this sub-
section (c), if any portion of an Initial Contracting Party’s
minimum amount is attributable to treated water sold or deliv-
ered to an entity outside of its boundaries, pursuant to a
treated water supply contract, and (i) if such entity should
become an Additional Contracting Party and such ireated water
supply contract be terminated, or {ii) if such treated water
supply contract with such Initial Contracting Party otherwise
should be terminated and in lieu thereof such entity shoulad
enter into a treated water supply contract with the District as
permitted in Section 4 hereof, then such Initial Contracting
party’s ninimum amount for the next Annual Payment Period and
thereafter shall ke reduced by the maximum MGD previcusly taken
by said entity from such Initial Contracting Party during any
previous Water Year pursuant to such terminated treated waterx
supply contract with such Initial Contracting Party.

All contracts with hdditional Contracting Parties shall
provide for equitable minimums similax to those provided for
above. Such minimums shall be fixed in amounts at least

sufficient, as determined by the District, to assure an ihitial
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Annual Paynment by each Additional Contracting pParty for not
less than the amount of its estimated use of treated water
during the first year of service under such contract.

{d) Excese Water Charges. It is further agreed that, in
addition to the amounts required to be paid by Contracting
Parties pursuant to sub-sections (a), (b), (¢}, and (e) of this
Section 9, if any Contracting Party during any Water Year uses
System treated water in excess of the minimum amount applicable
to it for the Annual Payment Period which commenced during such
Water Year, then such Contracting Party shall pay an "Excess
Water Charge" equal to that part of the Operation and Mainte-
nance Expenses (electric power, chemicals, and other similar
costs) directly attributable to supplying such excess treated
water to such Contracting Party, all as determined by the
District. Such Excess Water Charge shall he hilled by the
District to such Contracting Party as soon as practicable after
the end of such Water Year and shall be paid to the District as
soon as practicable thereaftexr, and in all events prior to the
beginning of the next annual Payment Period. Such Excess Water
charges shall be credited to and be used for paying part of the
operation and Maintenance Expenses for the then current 2Annual
Payment Period and reduce to the extent of such credits the
amounts which otherwise would be payable by the Contracting

Parties during such then current Annual Payment Period.
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(e)

terminati ement. Each Con-

tracting Party‘’s share of the Annual Requirement shall be

redetermined, after consultation with each of the Contracting

Parties, at any time during any Annual Payment Period, to the

extent deemed necessary or advisable by the District, if:

(1)

(1)

(iii)

(iv)

v}

(£)

The District commences supplying System treated
vater to an Additional Contracting Party or Parties;
Unusual, extraordinary, or unexpected expendi-~
tures for Operation and Maintenance Expenses are
requlred which ars not provided for in the Dis-
trict’s Annual Budget for the System or in any
Bond Resolution;

Operation and Maintenance Expenses are substan-
tially less than estimated:;

The bistrict issues Bonds which require an in-
crease in the Bond Service Component of the

Annual Payment; or

The District receives either significantly more
or significantly less revenues or other amounts
than those anticipated.

Other Revenues. During each Annual Payment Period

the revenues derived from salaes of System water, other than

sales of treated water to Contracting Parties, shall be credit-

ed to and be used for paying part of the Annual Requirement in

the manner determined by the District, with the result that
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such credits shall reduce, to the extent of such aredite, the
amounts which otherwise would be payable by the Contracting
Parties pursuant to the methods prescribed in sub-sections (a)
(b), (¢}, and (e}, above. The District shall estimate ail such
credits which it expects to make during each Annual Payment
Pericd in calculating each Annual Payment.

(g9) Annual Budget. On or before the first day of the
fourth calendar month prior to the beginning of each Annual
Payment Period hereafter the District shall furnish each
Contracting Party with a tentative ox preliminary estimated
schedule of the monthly payments to be made by such party to

the District for the ensuing Annual Payment Period, On or
before the first day of the second calendar month prior to the
beginning of each Annual Payment Period hereafter the District
shall furnish each Contracting Party with an updated estimated
schedule of the monthly payments to be made by such Party to
the District for the pext ensuing Annual Payment Period. Prior
to the first day of each Annual Payment Period hereafter the
District shall furnish each Contracting Party with a final
estimated schedule of the monthly payments to be made by such
Party to the District for the next ensuing Annual Payment
Period, together with the supporting budgetary data showing the
basis for arriving at such schedule. Any surplus budgeted
funds remaining on hand at the end of any Annual Payment Pericd

shall be used during the following Annual Payment Period and
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reduce in the manner determined by the District, to the extent
of any such surplus funds, the amounts which otherwise would be
payable by the Contracting Parties under sub-sections (&), (b),
(c), and (e), above. Each Contracting Party hereby agrees that
it will make such payments to the District on or before the
ioth day of each month of such Annual Payment Period. If any
Contracting Party at any time disputes the amount to be paid by
it to the District, such complaining party shall nevertheless
promptly make such payment or payments, but if it is subse~
quently determined by agreement or court decision that such
Aisputed payments made by such complaining party should have
been less, or more, the bistrict shall promptly revise and
reallocate the charges among all Contracting Partieg in such
manner that such complaining party will recover its overpayment
or the District will recover the amount due it.

(h) pelincuengies. All amounts due and owing to the
District by each Contracting Party or due and owing to any
Contracting Party by the District shall, if not paid when due,
bear interest at the rate of ten {10) percent per anmum fron
the date when due until paid. The District shall, to the
extent permitted by law, suspend delivery of water from the
System to any Contracting Party which remains delinquent in any
payments due hereunder for a period of sixty days, and shall
not resume delivery of water while such Contracting Party is sp

delinguent. It is further provided and agreed that if any
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Contracting Party should remain delinguent in any payments due
hereunder for a period of one hundred twenty days, and if such
delinquency continnes during any period thereafter, such
Contracting Party’s minimum amount of MGD as described in
sub-section (¢), above, shall be desmed to have been zero MGD
during all periods of such delinguency, for the purpose of
calculating and redetermining the percentage of each Annual
Payment to be paid by the non-delinquent Contracting Parties.
However, the District shall promptly pursue all legal remedies
against any such delinguent Contracting Party to enforce and
protect the rights of the District, the other Contracting
Parties, and the owners of the Bonds, and such delinguent
Contracting Party shall not be ralieved of the liability to the
District for the payment of all amounts which would have been
due hereunder, in the absence of the next preceding sentence.
It is understood that the foregoing provisions are foxr the
benefit of the owners of the Bonds so as to insure that all of
each Annual Requirement will be paid by the non~delinquant
Contracting Parties during each Annual Payment Period regard-
less of the delingquency of a Contracting Party. If any amount
due and owing by any Contracting Party to the District is
placed with an attorney for collection, such Contracting Party
shall pay to the District all attorneys fees, in addition to

all other payments provided for herein, including interest.
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(i) Updated Schedules of Pavmept. If, during any Annual

Payment Period, any Contracting Party’s Annual Payment is
redetermined as provided in this Section, the District will
promptly furnish such Contracting Party with an updated sched-
ule of monthly payments reflecting such redetermination.

Section 10. SPECIAL CONDITIONS AND PROVISIONS. {a)
Operation and Maintenance of System. The District will contin-
uously operate and maintain the System in an efficient manner
and in accordance with good business and engineering practices,
and at reasonable cost and expense. By executing this Contract
the Initial Contracting Parties waive any and all claims, as
against each other, to any preferential right or entitlement to
the capacity or use of specific water sources of the District.
The District recognizes its right and duty to operate the
various facilities of the System in the most prudent and
econonical manner for the benefit of all the Contracting
Parties. The District shall exercise loyalty, good faith, and
fair dealing relating to all Systemr activitiea undertaken by
the District az between the District and the Contracting
Parties.

{b) inanci A ic ., It is
understood that any cbligations on the part of the District to
acguire, construct, and complete the Projects and other Systen
facilities and to provide treated water from the Projects and
other System facilities to the Contracting Parties shall be (i)

conditioned upon the District’s ability to obtain all necessary
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