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JOINT APPLICANTS REPLY TO COMMISSION STAFF'S RESPONSE TO JOINT
APPLICANTS' SUPPLEMENTAL TESTIMONY AND
RECOMMENDATION ON RATE ISSUES
The Commission should not treat the Applicationl by Oncor Electric Delivery Company
LLC ("Oncor), Sharyland Utilities, L.P. ("Sharyland"), Sharyland Distribution & Transmission
Services, L.L.C. ("SDTS"), and Sempra Energy ("Sempre) (collectively, "Joint Applicants") as
a rate case. Nor should the Commission condition approval of the Joint Applicants' Proposed
Transactions2 upon the completion of two rate cases before closing.
Joint Applicants acknowledge the Proposed Transactions present certain challenges, but
the end result is the elimination of the real estate investment trust ("REIT") structure and return to
a traditional utility structure for Sharyland. From conception, Joint Applicants worked to identify
as many potential issues as possible, find reasonable solutions that enabled closing, and protect
customers from material impacts. The Proposed Transactions might not be simple, but as
presented, they are acceptable to the Joint Applicants and good for customers. A finding that the
Application constitutes a rate case, or that rate cases must be completed before the Proposed
Transactions can close, would be problematic for a number of practical and legal reasons:

Joint Report and Application of Oncor Electric Delivery Company LLC, Sharyland Distribution &
Transmission Services, L.L.C., Sharyland Utilities, L.P., and Sempra Energy for Regulatory Approvals under PURA
§§ 14.101, 37.154, and 39.915 (Nov. 30, 2018) ("Application").
2 The Proposed Transactions are defined in the Application as: (1) the proposed exchange of transmission
assets between SDTS and Sharyland and the necessary amendments to the certificates of convenience and necessity
("CCNs") of Sharyland and SDTS to authorize the North Texas Utility and South Texas Utility to own, operate, and
maintain their respective post-exchange assets; (2) the proposed acquisition by Oncor of InfraREIT, Inc.
("InfraREIT") and InfraREIT Partners, LP ("InfraREIT Partners"); and (3) the proposed acquisition by Sempra of a
50% indirect interest in Sharyland. See Application at 3.
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•

Requiring two rate cases before the Proposed Transactions can close would create
unnecessary regulatory uncertainty and significant closing risk because it would
effectively supersede the commercial agreements among the Joint Applicants.

•

Requiring rate cases before close may violate the applicable jurisdictional deadline in
this case.

•

PURA3 does not require rate proceedings in conjunction with or as a condition to
approval of sale, transfer or merger ("STM") applications under Sections 14.101,
39.262, or 39.915.

•

Prior Commission decisions authorize the Commission to address rate issues here
without treating this Application as a rate case or conditioning its approval on rate cases
before closing.

•

Rate-related issues are adequately addressed in Joint Applicants supplemental direct
testimony.

•

The Application does not call for a change in rates. The amounts paid by wholesale
transmission ratepayers will not change, and (accordingly) there will be no effect on
retail rates.

•

The Ovation case4 is distinguishable and does not support requiring rate cases in this
proceeding or as a condition of approval before closing.

I.
A.

Introduction

Joint Applicants' Bifurcation Solution Is Not a Rate Change.
Joint Applicants submitted an application for approval of Proposed Transactions they

believe are in the public interest and in the best interest of the State. These transactions accomplish
a number of objectives, including, but not limited to: (1) eliminating the REIT structure currently
utilized by Sharyland and SDTS; (2) allowing certain assets of Sharyland and SDTS to be acquired
by Oncor, an established Texas utility with a known track record before the Commission; and (3)
creating operational benefits and future avoided operation and maintenance ("O&M") costs. The
Proposed Transactions were negotiated over many months by sophisticated parties represented by
experienced legal and financial advisers. These parties worked tirelessly to address in a
responsible and fair way the unique aspects of the Proposed Transactions, including a single rate

3

Public Utility Regulatory Act, Tex. Util. Code §§ 11.001 — 66.016 ("PURA").

Joint Report and Application of Oncor Electric Delivery Company LLC, Ovation Acquisition I, L.L.C.,
Ovation Acquisition II, L.L.C., and Shary Holdings, L.L.C. for Regulatory Approvals Pursuant to PURA §§ 14.101,
37.154, 39.262(1)-(m), and 39.915, Docket No. 45188 (Mar. 24, 2016).

2

at Sharyland covering assets that will now be owned by two standalone utilities. Unfortunately,
there is no easy solution to the fact that now there is currently one rate and post-closing there must
be two. Joint Applicants proposal to bifurcate the existing rate based on the net plant value of the
assets is the simplest solution available. This mechanism allows there to be no impact to ratepayers
or the total rates. As will be shown below, this bifurcation, which tracks the geographic division
of the assets, is not only the simplest potential solution but is also permitted by the law and existing
precedent.
Joint Applicants identified potential Commission concern about the tariff as a gating item
early in their negotiations and considered numerous available options. After considerable thought,
Joint Applicants identified the bifurcation solution as a way to move forward without running afoul
of PURA or any Commission rules, while at the same time avoiding harm to Electric Reliability
Council of Texas ("ERCOT") ratepayers. This bifurcation solution divides Sharyland's current
wholesale transmission service ("WTS") rate between the two surviving utilities—Sharyland and
Oncor5—to reflect the amount of transmission investment each will own after closing the Proposed
Transactions. This would allow the Proposed Transactions to close without causing any harm to
Texas ratepayers. Each separate surviving utility will, at an appropriate time as determined by the
Commission, file a full rate case based on a historical test year.6 At that time, the Commission can
evaluate the prudence of each utility's investment and determine a new just and reasonable rate
for each utility. Joint Applicants' primary goal in creating this solution was to ensure customer
rates are not impacted as a result of the Proposed Transactions. This methodology does not result
in any rate change for ratepayers as a result of the Proposed Transactions.7 Rather, it is simply the
division of an existing rate the Commission has previously determined to be just and reasonable
under PURA § 36.003.

B.

Joint Applicants Have Adequately Addressed Rate-Related Issues Raised in the
Preliminary Order.
On January 18, 2019, the Commission issued a Preliminary Order identifying issues that

must be addressed in the docket, including several rate-related issues. On February 1, 2019, Joint
5

As explained in the Application, SDTS will be a wholly-owned subsidiary of Oncor.

6

Sharyland will file a rate case in 2020, and Oncor will file a rate case in 2021.

7 Commission Staff s Response to Joint Applicants' Supplemental Testimony and Staff s Recommendation
on Rate Issues at 3 (Feb. 13, 2019) ("Staff s Response").
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Applicants filed the supplemental direct testimonies of Stephen N. Ragland, Wesley R. Speed, and
D. Greg Wilks addressing each rate-related issue. Joint Applicants bear the burden of proof in this
proceeding and have provided evidence that they believe addresses the Preliminary Order issues.
On February 13, 2019, Staff responded to Joint Applicants supplemental testimony by
recommending that approval of the Proposed Transactions be conditioned on the completion of
two rate cases before closing, because in Staff s view, "Joint Applicants are not addressing any of
the necessary issues to be addressed ... to allow the Commission to review a rate change."8 Joint
Applicants respectfully submit that their testimony sufficiently addresses the questions raised in
the Preliminary Order. The Commission's Preliminary Order did not predetermine that there is a
"rate change" at issue in this proceeding. The order allows parties to assert "views contrary to [the
Preliminary Order] before the Commission at hearing."9 Joint Applicants have addressed the
questions raised in the Preliminary Order by submitting supplemental testimony explaining why
rate case issues need not be addressed in this STM proceeding and why their rate bifurcation
proposal is permissible.

C.

The Commission Should Not Condition Closing on Rate Cases.
Joint Applicants urge the Commission not to order rate cases before the Proposed

Transactions can close.1° As explained below in detail, imposing such a condition puts this deal
in jeopardy, potentially violates the jurisdictional deadline, and is not legally required.

II.
A.

Arguments and Authorities

Conditioning Closing on Two Completed Rate Cases Alters the Negotiated Deal and
Creates Substantial Closing Risk.
The benefits provided by the Proposed Transactions can only be achieved if the Proposed

Transactions actually close. Requiring two full rate cases before closing substantially increases

8

Staff s Response at 2.

9 Preliminary Order at 2 (Jan. 18, 2019).
I° Of course, in deciding at this stage that no rate case is required, the Commission will not be deciding
whether to approve the Proposed Transactions nor whether to accept the Joint Applicants' bifurcation proposal. All
of those issues remain for the Commission's ultimate determination in this proceeding. However, by deciding now
that rate cases are not required, the Commission will provide much-needed guidance to the parties on the scope of
testimony and discovery.
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the risk that closing will not occur.11 The primary drivers of this increased risk are timing and the
potential alteration of the negotiated deal terms. The Proposed Transactions were negotiated on
several fronts, including price, division of assets, cooperation provisions, assessment of liabilities,
and many more. All of these factors were considered by the parties in arriving at the commercial
terms. The timing of future rate cases and the risk of future rate-case determinations were among
the risks allocated in the negotiations.
As Joint Applicants explained in their supplemental direct testimony, under the terms of
the Proposed Transactions, if any amounts included by Sharyland in prior interim Transmission
Cost of Service ("TCOS") updates are found to be unreasonable by the Commission in a future
rate case, Oncor will be responsible for refunding those amounts for the assets that Oncor will own
after closing. 12 Likewise, Sharyland will be responsible for any amounts that are found
unreasonable for the assets that it will own after closing.13 Oncor and Sempra also conducted
extensive due diligence, as any buyer would. Joint Applicants clearly understand the benefits and
risks that each party has bargained for, and these benefits and risks are reflected in the economics
of the deal and ultimately in the price paid. The deal that has been approved by owners,
shareholders, and boards of directors is reflected in the Proposed Transactions presented in the
Application. If the Joint Applicants are required to reallocate prudency risk, the result will change
the economics of the deal and could change the price or any number of the other terms of the deal.
Importantly, regardless of whether Oncor or Sharyland bears the prudency risk associated with
assets owned today by Sharyland and SDTS, the procedure that would need to be followed for any
disallowance would be the same. Indeed, the rate impacts to ERCOT wholesale customers will be
the same, regardless of who bears that risk. However, because this is a public company merger

11 Staff s Response asserts that "the public interest will be better served by requiring any disallowances
resulting from the reconciliation of interim TCOS rates to be recovered from the entity currently over-recovering
interim TCOS rates." Staff s Response at 13. There is no showing that any entity is "over-recovering" here. Also,
under the terms of the transaction as negotiated by the Joint Applicants, requiring the resulting utilities each to go
through a base-rate proceeding before closing would result in Oncor bearing the disallowances for the "North Texas
Utility" (or SDTS) and Sharyland bearing the disallowances for the "South Texas Utility" after closing, which, but
for timing, is the same outcome that results from the Joint Applicants proposal to bifurcate an existing rate now and
then have each utility go through a rate case in the next two years.
12 Supplemental Direct Testimony of Stephen N. Ragland on Behalf of Oncor Electric Delivery Company
LLC at 4:26 — 5:8 (Feb. 1, 2019) ("Ragland Supplemental Direcr).

13 Supplemental Direct Testimony and Exhibit of D. Greg Wilks on Behalf of Sharyland Utilities, L.P. at
14:3-16 (Feb. 1, 2019) ("Wilks Supplemental Direct").
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transaction, if the price changes, it is not clear whether additional approvals, including shareholder
approval, will be required, adding further delay and uncertainty.
As explained in more detail below, the requirement to conduct two rate cases before closing
ensures that the timeline for closing would be extended for at least ten months after the conclusion
of this proceeding. This extension goes beyond the Commission's jurisdictional period for
considering an STM application and beyond the outside closing deadline of October 13, 2019
established by the definitive agreements.14

B.

Conditioning a Public Interest Determination on Future Rate Cases May Violate the
Jurisdictional Deadline Applicable to this Proceeding.
PURA §§ 39.262(m) and 39.915(b) require the Commission to approve or disapprove a

transaction within 180 days of the applicants filing or the transaction is deemed approved.I5 The
Commission may extend the deadline "for not more than 60 days" if the "extension is needed to
evaluate additional information, to consider actions taken by other jurisdictions concerning the
transaction, to provide for administrative efficiency, or for other good cause."16 This deadline is
jurisdictional.17 From a timing perspective, it would be impossible for parties to conduct two full
base-rate cases "inside' or "alongside" an STM proceeding in order for applicants to receive the
necessary approval within 180 days of filing an STM application."

14 The Proposed Transactions' initial termination date is July 15, 2019, which can be extended an additional
90 days by Oncor or InfraREIT to October 13, 2019. Application, Direct Testimony of Don J. Clevenger, Witness for
Oncor Electric Delivery Company, Ex. DJC-2 at 73-75 (setting forth Agreement and Plan of Merger by and Among
Oncor Electric Delivery Company LLC, 1912 Merger Sub LLC, Oncor T&D Partners, LP, InfraREIT, Inc. and
InfraREIT Partners, LP § 7.1). After October 13, 2019, no party is obligated to move forward with the Proposed
Transactions. See generally id.
15

PURA §§ 39.262(m), 39.915(b).

16 Id.
17 Cf Application of Electric Transmission Texas, LLC to Amend a Certificate of Convenience and Necessity
for the Clear Crossing to Dermott 345-kV CREZ Transmission Line (Formerly Central B to Clear Crossing) in
Haskell, Jones, Stonewall, Fisher, Kent, and Scurry Counties, Texas, Docket No. 37951, Supplemental Preliminary
Order (Aug. 23, 2010) (concluding that the Commission should issue its final order by the preceding Friday when the
181st day after the application for a CREZ CCN is filed falls on a Sunday or Monday and concurrently issuing the
same order in other CREZ dockets). These dockets construe similar language found in PURA § 39.203(e).
18 Rate cases, even for small utilities, are long, complex, and expensive proceedings. When ordered to come
in for a rate case by the Commission, PURA gives a utility 120 days to prepare its rate-filing package (with the
possibility of an extension). See PURA § 36.153. Then, the Commission must issue its order no later than the 185th
day after the date the utility files its rate-filing package. See PURA § 36.154(a). Combining preparation and decision
time, a utility can anticipate ten months, at a minimum.
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The jurisdictional deadlines contained in PURA §§ 39.262(m) and 39.915(b) exist so that
transacting parties can secure regulatory certainty in a timely manner. Contrast PURA §§ 39.262
and 39.915 (which have a jurisdictional deadline for decision) with PURA § 14.101 (which does
not). PURA § 14.101 requires utilities to report certain transactions before closing but does not
require Commission approval for the parties to carry out the transaction. In other words, parties
to a transaction subject only to PURA § 14.101 could report the transaction and close the next day,
whereas parties to a transaction subject to PURA §§ 39.262(1) and 39.915(a) must wait to close
until after the Commission approves the transaction. The purpose of the deadline is to enable
Commission oversight while encouraging the consummation of permissible business transactions.
Imposing a rate case requirement before closing arguably equates to the Commission acting on
this STM proceeding after its jurisdiction has expired or, at a minimum, would create a condition
in the order that defeats the established statutory deadline.
The Commission's deadline for decision in this case is May 29, 2019.19 Joint Applicants
have specifically negotiated an initial termination date of July 15, 2019 and an outside termination
date of October 13, 2019.20 After October 13, 2019, no party to the Proposed Transactions is
obligated to move forward with the deal. A rate case will take a minimum of ten months from the
Commission's potential "conditional approval" to complete, which prevents Joint Applicants from
closing until sometime in the spring of 202021 —long past the window in which the parties
specifically negotiated the deal to close, taking into consideration necessary regulatory approval.
Ordering a rate case before closing cannot be accomplished by adding written terms to the
agreements, such as hold-harmless provisions.22 And it is not based on obtaining the necessary

19

Order No. 3 at 3 (Dec. 20, 2018).

20 Application, Direct Testimony of Don J. Clevenger, Witness for Oncor Electric Delivery Company, Ex.
DJC-2 at 73-75 (setting forth Agreement and Plan of Merger by and Among Oncor Electric Delivery Company LLC,
1912 Merger Sub LLC, Oncor T&D Partners, LP, InfraREIT, Inc. and InfraREIT Partners, LP § 7.1).
21 Assuming the Commission issues its final order in this case near the jurisdictional deadline of May 29,
2019, and it conditions approval on the completion of a rate case (which amounts to a Commission-ordered rate case),
the utility will have at least 120 days to prepare the rate-filing package, and then the Commission has 185 days to
issue an order, which means the Joint Applicants cannot close the Proposed Transactions until approximately March
of 2020. See note 18, supra.
22 See, e.g., Joint Report and Application of Oncor Electric Delivery Company LLC and Sempra Energy for
Regulatory Approvals Pursuant to PURA §§ 14.101, 39.262, and 39.915, Docket No. 47675, Order at Finding of Fact
No. 64 (Mar. 6, 2018).
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approvals or permits from other agencies, such as the issuance of a Clean Air Act permit.23 Instead,
it conditions approval on a future Commission order—a rate case order—outside the jurisdictional
timeframe for action. Joint Applicants respectfully submit that this type of conditional approval
is not contemplated by PURA.

C.

A Public Interest Determination Does Not Require Rate Cases.
Conditioning approval of the Proposed Transactions on completing two rate cases before

closing is contrary to the STM statutes and previous Commission decisions.

1.

The STM statutes do not require an evaluation of the applicants rates.

PURA §§ 14.101, 39.262, and 39.915 grant the Commission the authority to review the
Proposed Transactions and to make a public interest determination. Those statutes do not require
an evaluation of the utility's rates. PURA § 14.101 provides the Commission the opportunity to
review the Proposed Transactions and take their impact into account in a subsequent ratemaking
proceeding. PURA § 14.101(c) specifically requires that if the Commission finds a transaction is
not in the public interest, the Commission "shall take the effect of the transaction into consideration
in ratemaking proceedings and disallow the effect of the transaction if the transaction will
unreasonably affect rates or service."24 By referring to separate "ratemaking proceedings,"
Section 14.101(c) makes it clear that a public interest determination under Section 14.101 does not
require a rate case.
Moreover, PURA §§ 39.262 and 39.915 specifically mandate what the Commission is
required to consider when evaluating proposed transactions and does not include a rate proceeding
among those factors. In those sections, the Legislature specifically identified three factors the
Commission is to consider in making its determination of whether the transaction is in the public
interest.25 The only factor that arguably relates to rates is whether the transaction will adversely

23 See, e.g., Tex.-New Mex. Power Co. v. Tex. Indust. Energy Consumers, 806 S.W.2d 230, 231-33 (Tex.
1991) (holding the Commission's order approving the CCN was final and appealable even when it was conditioned
upon the receipt of all necessary permits from other state and federal agencies).
24

PURA § 14.101(c).

25 See PURA §§ 39.262(m), 39.915(b) (both provisions providing, "[i]n making its determination, the
commission shall consider whether the transaction will adversely affect the reliability of service, availability of
service, or cost of service of the electric utility or transmission and distribution utility.").
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affect the cost of service of the utility, and Joint Applicants proposal to split Sharyland' s current
WTS rate ensures that there will be no adverse impact to the cost of service.

2.

The Commission can address rate-related issues outside a ratemaking
proceeding.

Despite the STM statutory framework described above, Joint Applicants acknowledge raterelated issues are inherent in the nature of STM proceedings. The Commission has the authority
to address those issues in this docket without a full rate case proceeding. Mr. Wilks cites several
examples of the Commission addressing rate-related issues outside the context of a full-blown rate
case. 26 While these examples involved settlements that might not be precedential, they
demonstrate that the Commission has the legal authority to adopt such settlements and enact rate
changes outside a rate case. The parties cannot, by agreement, confer authority on the Commission
that it lacks,27 nor can the Commission adopt stipulations that violate PURA.28 If the Commission
cannot approve the tariff bifurcation requested here, it could not have approved the rate treatments
resulting from those settlements.
If the Commission does not have authority to adopt the Joint Applicant' s bifurcation
proposal outside a rate case because it touches on a rate issue, then rate credits and other raterelated riders would also be called into question in STM proceedings. Moreover, if existing rates
can never be addressed or "approved" in an STM case without a full rate proceeding, parties will
generally be deterred from bringing transactions before the Commission outside of a previously
scheduled full rate case proceeding.

3.

The Commission has consistently determined that its public interest
determinations do not require rate cases, even when they involve transactionrelated rate issues.

The Commission has routinely addressed transaction-related rate issues in making its
public interest determination without transforming an STM proceeding into a rate case or ordering
as a condition of approval a full base-rate case before closing. For example, in Docket No. 19265,

26

See Wilks Supplemental Direct at 5:2-11.

27

Cf Lyell v. Guadaloupe Cty., 28 Tex. 57, 59 (1866) ("[C]onsent cannot confer jurisdiction.").

28 See, e.g., City of El Paso v. Pub. Util. Comen of Texas, 883 S.W.2d 179, 184 (Tex. 1994) (reviewing
Commission order adopting a settlement agreement for consistency with PURA).
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American Electric Power Company, Inc. ("AEr) and Central and South West Corp. filed an STM
application under PURA § 14.101 seeking a determination that their proposed business
combination was consistent with the public interest.29 At the Commission's request, the parties
submitted briefing addressing whether certain rate-related issues could be properly addressed in
the STM proceeding.3° In the Preliminary Order, the Commission clarified that the proceeding
did not constitute a rate case, despite the applicants request to address certain merger-related rate
issues, and that those issues could properly be addressed in the STM proceeding.31 In finding that
the proposed merger was in the public interest, the Commission imposed multiple terms and
conditions in its order, several of which related to AEP's rates after closing and were included in
a non-unanimous stipulation. For instance, the Commission approved rate reduction riders,
concluding that "the rates resulting from the net merger savings rate reduction rider and the rate
reduction riders in the [stipulation] are just, reasonable, in the public interest and are not
unreasonably preferential, prejudicial, or discriminatory pursuant to PURA § 36.003. 32 These
factors are traditionally considered under Chapter 36 of PURA, which includes ratemaking
provisions, but the Commission addressed them in this STM proceeding in determining whether
the proposed transaction was consistent with the public interest under PURA § 14.101 without
turning the STM case into a rate case or ordering a rate case before closing.33 Further, in the final

29 Application of Central and South West Corporation and American Electric Power Company, Inc.
Regarding Proposed Business Combination, Docket No. 19265, Application (Apr. 30, 1998). Joint Applicants note
that the application in Docket No. 19265 was filed before the passage of PURA §§ 39.262 and 39.915. As such, the
applicants requested that the Commission review this report of the proposed combination and sale of common stock,
that the Commission determine the proposed business combination was consistent with the public interest, and that
the Commission issue other requested regulatory treatment.
3°

See Docket No. 19265, Order Requesting Briefing on Threshold Issues at 2 (Jun. 1, 1998).

31 Docket No. 19265, Preliminary Order at 8 (Jul. 2, 1998). Specifically, the Commission stated, "Whis
application does not constitute a rate case. The Commission cautions the parties against expanding the scope of this
proceeding into a broader rate or transition case. Nevertheless, Applicants have filed for specific accounting
treatments identified in the introduction of this order. Rate-related issues considered in this case shall be strictly
limited to those specific issues identified in the introduction of this order and additional merger-related rate issues
introduced by the parties. In arguing whether to adopt each of these issues, the parties must show that the issue is
directly related to the merger of the companies. The relief requested for each of these issues will be granted only if it
is proved based on the record that the issue arises directly from the merger." Id.
32

Docket No. 19265, Order at Conclusion of Law No. 91 (Nov. 18, 1999).

33 The SOAH ALJ determined that the rate-reduction riders taking effect post-merger did not require a rate
case to address the change in some customers' rates. Docket No. 19265, Order No. 32 at 3-5 (Dec. 16, 1998). The
ALJ reasoned that "rate reduction riders do not change current rates such that a full-blown cost of service case is
required." Id. On appeal of Order No. 32, the Commission agreed with the ALJ that consideration of the rate relief
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order, the Commission required AEP to file compliance tariffs upon closing of the deal to reflect
the Commission's rate-related determinations.34 These tariffs were filed in a separate compliance
docket upon closing, and a procedural schedule was set providing deadlines for a Staff
recommendation on the tariffs and the Commission ALF s notice of approval, modification, or
rejection.35 This is exactly what Joint Applicants propose here, as described in Mr. Ragland' s
supplemental direct testimony.36 The AEP case demonstrates that to the extent the Commission
needs to review rate issues and impacts that relate specifically to the Proposed Transactions in
making its public interest determination, it can do so in this proceeding without the case becoming
a rate case or without the Commission ordering a rate case.
In another example, Docket No. 30172, PNM Resources, Inc. sought a public interest
determination under PURA § 14.101 for its purchase of 100% of the outstanding stock of TexasNew Mexico Power Company's ("TNMP”) parent company.37 The applicants anticipated the
transaction would lead to approximately $4.1 million in synergy savings to be allocated to TNMP's
Texas operations.38 Consequently, the applicants proposed a regulatory plan that provided for the
filing of a TNMP tariff allowing for the return of these savings to customers after a final order
approving the transaction.39 The parties were asked to brief the threshold issue of whether the
applicants plan to pass synergy savings on to customers by using a credit to reduce the customer
charge for five years for each end-use customer constituted a rate case that should be processed in

"does not transform this docket into a full-blown rate case." Docket No. 19265, Order on Appeal of Order No. 32 at
3 (Jan. 28, 1999).
34

Docket No. 19265, Order at Ordering Paragraph No. 9.

35 Compliance Tariff Pursuant to Final Order in PUC Docket No. 19265, SOAH Docket No. 473-98-0839,
Application of Central and Southwest Corporation and American Electric Power Company, Inc. Regarding Proposed
Business Combination, Tariff Control No. 21429 (Jun. 15, 2001).
36

See Ragland Supplemental Direct at 4:7-18.

37 Application of PNM Resources, Inc. and Tex.-New Mex. Power Co. Regarding Proposed Acquisition of
Stock, Docket No. 30172, Petition and Application of PNM Resources, Inc. and Texas-New Mexico Power Company
Regarding Proposed Acquisition of Stock at 2 (Sept. 9, 2004). As with Docket No. 19265, the application in Docket
No. 30172 was filed before the passage of PURA §§ 39.262 and 39.915. Consequently, the applicants requested that
the Commission review the report and determine the transaction was in the public interest and separately approve a
regulatory plan for how to treat net savings.
38

See id at 5.

39

See id.
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compliance with PURA § 36.102 and 16 Texas Administrative Code § 22.51.4° In briefing this
issue, Staff asserted that "PURA grants the Commission exclusive jurisdiction to make the public
interest determination regarding business mergers, even if such determination will result in a
subsequent rate change," and that "[a] business merger, by its very nature, will subsequently
impact the Commission' s consideration of rates, because the merger will have a direct impact on
the utility s cost structure. Nevertheless, PURA § 14.101 makes clear that the process of business
merger review by the Commission is different from the process for a rate change under PURA
Chapter 36, Subchapter C."41 The Commission agreed with Staff, finding that although PURA §
14.101 requires the Commission to consider, but not establish, the rate effects of a business
combination, that provision does not make an STM proceeding a rate case.42 The Commission
also noted that merely promising to file a tariff in a future proceeding, in response to the rate effects
of the STM, did not transform the STM proceeding into a rate case.43 The Commission reiterated
that it "has consistently determined that business combination cases are not rate cases" and held
that there was no reason to deviate from that precedent in this proceeding." Joint Applicants'
current Application is no different and should be treated similarly.
As recently as October 2017, in Docket No. 47469,45 the Commission approved various
rate-related matters in the context of an asset exchange transaction involving Oncor, Sharyland,
and SDTS. Specifically, the Commission, among other things, (1) ordered Sharyland to "file an
interim wholesale-transmission-service tariff as a compliance filing to reflect the transmission
assets transferred from Oncor approved for addition to rate base and to reflect the removal of the
[Sharyland] and [SDTS] transmission assets transferred to Oncor;46 (2) approved the recovery of
ao Docket No. 30172, Order Requesting Briefing on Threshold Legal/Policy Issues at 1 (Sept. 23, 2004).
41

Docket No. 30172, Commission Staff s Brief on Threshold Legal/Policy Issue at 2-3 (Sept. 30, 2004).

42

Docket No. 30172, Preliminary Order at 2 (Oct. 19, 2004).

43

Id. at 2.

44

Id. at 3.

45

Joint Report and Application of Sharyland Utilities, L.P., Sharyland Distribution and Transmission
Services, L.L.C., and Oncor Electric Delivery Company LLC for Transfer of Facilities, Transfer of Rights Under and
Amendment of Certificates of Convenience and Necessity, and for Other Regulatory Approvals, Docket No. 47469,
Order (Oct. 13, 2017). Joint Applicants note this application was filed after the passage of PURA §§ 39.262 and
39.915. As such, the applicants sought a public interest determination and approval of the transaction before closing
pursuant to PURA §§ 39.262 and 39.915.
46

Id. at Ordering Paragraph No. 5.
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certain transition costs and ordered Sharyland to file evidence of its actual transition costs in a
compliance docket;47 (3) ordered the applicants to adjust their respective rate bases to reflect the
impacts of the transaction, including impacts related to accumulated deferred federal income tax
("ADFIT"); 48 and (4) required Oncor to file new energy efficiency cost recovery factor and
transmission cost recovery factor tariffs that would be applicable to all Oncor customers.49 Joint
Applicants acknowledge that Oncor and Sharyland/SDTS both had rate cases pending at the time
of the Commission's order, but Sharyland's rate case was being dismissed without adjudication of
any rate issues, rendering it effectively null and void. These are just a few examples of STM
proceedings addressing rate-related issues without conducting a full rate case, and they support the
conclusion that the Commission has the authority to bifurcate Sharyland's existing rate without
requiring two full base-rate cases.

D.

The Rate-Related Issues in the Commission's Preliminary Order Are Adequately
Addressed in Joint Applicants Supplemental Testimony.
After the Commission issued its Preliminary Order in this proceeding, Joint Applicants

submitted supplemental testimony to address the rate-related issues contained therein. Joint
Applicants believe that the answers provided sufficiently address the questions raised in the
Preliminary Order. The answers provided are consistent with Joint Applicants' proposal in this
proceeding to bifurcate Sharyland' s existing WTS rate while reserving all rights for interested
stakeholders with respect to rate case issues that will be addressed in future rate proceedings.

1.

Joint Applicants' proposal does not involve a rate change.

It is not necessary to address the rate-related issues in the same manner as a base-rate case
because Joint Applicants are not seeking to change rates from the perspective of customers. As
discussed in the direct and supplemental direct testimonies of Stephen N. Ragland5° and D. Greg
Wilks,51 Joint Applicants propose to divide Sharyland's existing WTS rate in a manner that reflects

47

Id. at Ordering Paragraph No. 6.

48

Id. at Ordering Paragraph No. 7.

49

Id. at Ordering Paragraph Nos. 24-25.

50 Ragland Supplemental Direct at 2:23 — 3:14.
Wilks Supplemental Direct at 2:5 — 3:2.
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the transmission assets Sharyland and Oncor (by its ownership of SDTS) will own upon closing
of the Proposed Transactions and maintains the status quo.52 When taken together, those rates will
equal the current WTS rate such that ratepayers will see no change in rates as a result of the
Proposed Transactions. Joint Applicants respectfully disagree with the assertion in Staff s
Response that this bifurcation proposal is "misleadine and contrary to public policy and that it
creates a "fiction."53 Joint Applicants developed this solution with the specific goal of ensuring
ratepayers would not be harmed while Sharyland and Oncor execute the Proposed Transactions,
organize their respective businesses for the long-term, experience normalized operations and costs,
and assemble the necessary test year data for rate cases that will be filed in the future. 54
Furthermore, Joint Applicants committed that all interested stakeholders retain all legal rights they
have today to challenge any rate issues in the upcoming Sharyland and Oncor rate cases including
issues related to prudence, O&M expenses, ADFIT, cash working capital, and other items typically
addressed in base-rate cases.55 In short, Joint Applicants proposal provides a straightforward
methodology for Sharyland and Oncor to move forward separately, while having no impact on
customers and preserving all rate case arguments for future rate cases.
2.

The Ovation proceeding is not controlling.

After grappling with the Commission's concerns about whether the Joint Applicants are
proposing a rate change in this case, noting it can see both sides of the issue, Staff s Response
concludes that "in a pure sense, Joint Applicants are requesting a rate change, because the STM
will result in two new companies with two new tariffs, both with new rates."56 However, Joint
Applicants do not believe that the Proposed Transaction results in two new companies with two
new tariffs. 57 Both Sharyland and SDTS currently exist and will continue to exist after the close
of the Proposed Transactions, and Sharyland currently has a tariff on file with the Commission.
52 Application, Direct Testimony and Exhibits of D. Greg Wilks on Behalf of Sharyland Utilities, L.P. at
19:3 — 20:12; Wilks Supplemental Direct at 3:12 — 4:5.

53

Staff s Response at 9, 11.

54

Sharyland will file a rate case in 2020, and Oncor will file a rate case in 2021.

55

Wilks Supplemental Direct at 6:27 — 7:7.

56

Staff s Response at 3 (emphasis added).

57

Joint Applicants recognize that their attempt to easily distinguish between the geographic location of the
assets and the assets' "new" owner by calling the surviving utilities the "North Texas Utility" and the "South Texas
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Staff cites as support for its rate case recommendation the proposed Ovation transaction in
Docket No. 45188. Joint Applicants are aware that the Ovation transaction did not close despite
Commission approval with the condition, among others, that a rate case be completed before
closing, which changed the negotiated economics of the deal. But this case is distinguishable from
Ovation in several respects. The proposed Ovation transaction was, in fact, almost the inverse of
the Proposed Transactions. In Ovation, the applicants sought to split Oncor into two companies
(an asset company and an operating company) to qualify as a REIT and to be treated as a single
utility.58 The asset company would lease its assets to the operating company, which would hold
the necessary CCN.59 Rates would be set on a combined basis and charged under one tariff.6°
Here, Sharyland and SDTS already exist in the REIT structure proposed in Ovation. SDTS is the
asset company and Sharyland is the operating company. SDTS leases its assets to Sharyland, and
rates have been set on a combined basis and are being charged under one tariff.61 The transactions
currently before the Commission propose to undo this structure entirely (rather than create it as in
Ovation). While the legal mechanics of accomplishing this goal may appear complex, the outcome
is simple. No longer will there be an asset company and an operating company that in conjunction
with one another operate as a "single" utility in Texas. Instead, Sharyland and Oncor (as the new
owner of SDTS) will function as standalone utilities—each with its own CCNs, assets and
operations, rates, and tariffs, just like any other utility in Texas.
As cited by Staff, the crux of the Commission's holding in Docket No. 45188 was that the
"Commission cannot determine a rate for service based on a fictitious set of books and records that

Utility" may have created confusion. These monikers were intended for convenience only and to distinguish the
difference in ownership before and after the transactions. The "North Texas Utility is actually SDTS, which will be
wholly owned by Oncor. The "South Texas Utility is actually Sharyland. Neither is a new utility, but each will own
a different mix of assets after closing than it does today.
58 Docket No. 45188, Joint Report and Application of Oncor Electric Delivery Company LLC, Ovation
Acquisition I, L.L.C., Ovation Acquisition II, L.L.C., and Shary Holdings, L.L.C. for Regulatory Approvals Pursuant
to PURA §§ 14.101, 37.154, 39.262(1)-(rh), and 39.915 at 2-3 (Sept. 29, 2015).
59

Id. at 3.

60
Docket No. 45188, Supplemental Direct Testimony of Ralph Goodlet, Jr. on Behalf of Ovation Acquisition
I, L.L.C., Ovation Acquisition II, L.L.C., and Shary Holdings, L.L.C. at 6:7-24 (Oct. 26, 2015).
61 See Joint Application of Sharyland Utilities, L.P. and Sharyland Distribution & Transmission Services,
L.P. for Regulatory Approvals Pursuant to PURA §§ 14.101, 39.262, and 39.915, Docket No. 35287, Order, Finding
of Fact No. 31(b) (Jul. 21, 2008) (approving the ratemaking structure currently applicable to Sharyland and SDTS).
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combines assets and expenses of two separate utilities."62 But that is not occurring here. Sharyland
already has an actual set of books and records and a Commission-approved interim rate for service,
and the Joint Applicants are not asking the Commission to evaluate that rate or to establish new
rates. Rather, the Joint Applicants are asking the Commission to find that bifurcating the existing
rate between the two resulting utilities based on the investment each will own after closing is a
reasonable interim solution until the utilities normalize their operations and file their respective
next rate cases. No ratemaking process is required to adopt Joint Applicants proposal.

E.

Joint Applicants Are Not Asking for Consolidated Rate-Setting but Instead for
Bifurcation of Sharyland's Just and Reasonable WTS Rate.
Staff s Response includes two other arguments as support for its recommended solution.

First, Staff submits that Commission precedent prohibits setting rates on a consolidated basis.63
Second, Staff submits that Sharyland's current rates do not reflect Sharyland's actual cost of
service.64

1.

Joint Applicants are not asking to set rates for the North Texas Utility and
South Texas Utility on a consolidated basis.

Joint Applicants acknowledge that the final order in the Ovation STM included as a
condition of approval the requirement that the proposed Oncor asset company and the proposed
Oncor operating company conduct a rate case based on the Commission's reasoning that it could
not treat the two new companies on a consolidated basis for ratemaking purposes.65 Here, by
contrast, the Proposed Transactions are a means to eliminate the combined ratemaking treatment
that currently exists under the authority of Docket No. 35287. Indeed, one of the primary driving
forces behind the Proposed Transactions is to unwind the consolidated ratemaking treatment of
Sharyland and SDTS. Under Joint Applicants' solution, Sharyland's WTS rate will reflect the
previously approved interim transmission investment that Sharyland will own after closing, and
62

Docket No. 45188, Order at 10.

63

See Staff s Response at 9-11.

64

See id. at 11-12.

65 See Docket No. 45188, Order at Conclusion of Law No. 6, Ordering Paragraph Nos. 5-6 , 13. While not
directly at issue here, in the Application, Joint Applicants request that Oncor be allowed to consolidate Oncor and
SDTS for purposes of future rate cases. The factual scenario presented in the Proposed Transactions, where Oncor
will be the 100% owner of SDTS, is fully distinguishable from Ovation, where the two utilities had different
ownership.
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SDTS's WTS rate will reflect the previously approved interim transmission investment that SDTS
(now owned by Oncor) will own after closing. This is not the consolidated ratemaking rejected
by the Commission in the Ovation case but is instead a proposal to break apart the consolidated
Sharyland rate according to the amount of transmission investment that will be owned by each
surviving utility.

2.

Sharyland's current WTS rate is just and reasonable.

In Section IV of its Response, Staff asserts that current rates will not reflect the cost of
service of the two utilities resulting from the Proposed Transaction66—which is to say Sharyland's
WTS rate does not reflect the cost of service. Sharyland's current WTS rate is a lawfully approved
rate, and it is, therefore, properly used as a basis for an interim solution until each of the surviving
utilities can come in for a full rate case based on a historical test year. 67 True, the existing WTS
rate does not reflect the actual costs Sharyland incurs today, but the same can be said of any Texas
utility. The regulatory construct in which utilities operate in Texas generally requires the use of a
historical test year to establish a utility's cost of service.68 The data gathered during a historical
test year is outdated at the time a utility files a rate case,69 and even more so by the time those rates
take effect. But that does not mean that a rate case is required as part of an STM.
Moreover, the primary determination of whether a rate is just and reasonable is whether a
utility is over or under earning—not how old the rate is.70 Sharyland and SDTS filed a new base-

66

Staff s Response at 11-12.

67 In light of the suggestion that Sharyland's WTS rate is improper because it covers the assets of multiple
entities, it is worth noting that Sharyland's WTS rate is specifically authorized by Docket No. 35287 to cover assets
owned both by Sharyland and by SDTS. The Golden Spread and Cross Valley entities are wholly-owned subsidiaries
of Sharyland and their assets are therefore owned by Sharyland.
68

See 16 TAC § 25.231(a).

69 See In the Matter of the Application of Consumers Energy Co. for Auth. to Increase Its Rates for the
Generation & Distribution of Elec. & for Other Relief, 2009 WL 3757080 (Mich. P. S. C.), 278 P.U.R.4th 457 (Nov.
2, 2009) ("An historical test year is by definition not timely and may fail to adequately consider future demands.")
affd in part, rev'd in part on other grounds, In re Application of Consumers Energy Company to Increase Rates, 2012
WL 5856229 (not designated for publication).

Cf Pub. Util. Comm'n of Texas v. GTE-SW, 833 S.W.2d 153, 156 (Tex. App.—Austin 1992) ("For
example, a telecommunications utility must prove that any rates it proposes are "just and reasonable," which is to say
that they permit "a reasonable opportunity to earn a reasonable return on ... invested capital ... over and above ...
reasonable and necessary operating expenses."), affd in part, rev'd in part on other grounds, 901 S.W.2d 401 (Tex.
1995); see PURA §§ 36.003(a), 36.051.
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rate case in 2016 (Docket No. 45414), and the parties to that proceeding ultimately entered into a
stipulation that resulted in that case being dismissed with the current rates continuing and an
agreement that Sharyland and SDTS would file a rate case in 2020 based on a calendar-year 2019
test year.71 As described in the Application, the Joint Applicants are asking for relief from this
stipulation to allow (1) Sharyland to file a rate case by the end of 2020 but with a clean test year
that begins when the transaction closes, and (2) Oncor to file a rate case for SDTS in 2021, which
is the schedule agreed to in Oncor's last rate case. Joint Applicants submit that this modestly
different rate case schedule is reasonable in light of the benefits that the Proposed Transactions
provide to ratepayers and the State.72 Ordering rate cases now, on the other hand, would actually
accelerate the filing of Sharyland's rate case to one year earlier than the stipulation in Docket No.
45414.
Furthermore, a requirement to conduct two rate cases before closing would also not reflect
the actual costs for the two surviving utilities. Requiring pre-closing rate cases would require the
two surviving utilities to compile rate-filing packages presumably based on forecasted data, which
is generally inconsistent with the Texas regulatory framework of processing base-rate cases based
on a historical test year.73 Allowing the surviving utilities to proportionally divide the existing rate
maintains the status quo as far as customers are concerned and allows each utility to establish a
test year upon which to set new, final rates in the near future.

71 Review of the Rates of Shatyland Utilities, L.P., Establishment of Rates for Shatyland Distribution &
Transmission Services, L.L.C., and Request for Grant of a Certificate of Convenience and Necessity and Transfer of
Certificate Rights, Docket No. 45414, Order, Finding of Fact No. 10 (Sept. 29, 2017) (Dismissed).
72 As described in the Application, the Proposed Transactions include the following benefits: (1) eliminating
the REIT structure currently utilized by Sharyland and SDTS; (2) allowing certain assets of Sharyland and SDTS to
be acquired by Oncor, an established Texas utility with a known track record before the Commission; and (3) creating
operational benefits and future avoided O&M costs. To achieve these benefits, the later rate cases are a necessary
consequence to set rates on test years that reflect the outcome of the beneficial transactions.
73 See 16 TAC § 25.231(a). Joint Applicants acknowledge that "pro forme rate cases have been used in the
past for new market entrants like those who were created in the CREZ process. However, the two utilities that will
result from the Proposed Transactions are not new market entrants; they are existing utilities that are exchanging assets
and changing ownership. Joint Applicants submit that there is no reason to use a speculative "pro forme method of
ratemaking for the North Texas and South Texas utilities when each utility will file its own rate case in the near term
based on the traditional historical test year ratemaking methodology. Further, Joint Applicants are requesting a finding
that Oncor may consolidate the North Texas Utility with Oncor for ratemaking purposes and make a combined rate
filing in Oncor's next base-rate case, to be filed no later than October 2021. Joint Applicants believe this is the most
common-sense approach to conducting the North Texas Utility's upcoming rate case.
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The fact that Sharyland's transmission investment has increased significantly since its last
completed rate case in Docket No. 47414 is also not germane to whether a rate case should be a
condition of approval in this proceeding. Sharyland commenced operations in 1999 as a small
utility serving only retail customers in a planned community in South Texas. In the two decades
since then, Sharyland has consistently invested in infrastructure needed to support the ERCOT
system. This includes construction of more than 300 miles of Competitive Renewable Energy
Zones ("CREZ") transmission facilities, which the Commission approved for Sharyland in four
different CCN proceedings74 in furtherance of the statutory mandate in PURA § 39.904. More
recently, Sharyland installed a second circuit on a portion of its CREZ facilities to support
additional generation,75 as the Commission approved in Docket No. 45622, and constructed the
state's first synchronous condensers to cost-effectively improve grid stability and export capacity.

3.

A rate case is not required to determine fair value of the assets.

Staff s Response also includes the argument that "the reasonable value of assets to be
transferred cannot be determined in this STM given the unknown risk of prudence
disallowances."76 The STM statute does not contemplate a rate case for every STM case, and yet
there are almost certainly always assets involved in a transaction that have not yet been reviewed
for prudency. Each of the parties to this transaction formed its own opinion as to the reasonable
value of the assets, taking into account future potential rate case risk.77 The price and terms of the

Application of Sharyland Utilities, L.P. to Amend its Certificate of Convenience and Necessity for the
Hereford to White Deer 345 kV CREZ Transmission Line (Formerly Panhandle AB to Panhandle BA) in Armstrong,
Carson, Deaf Smith, Oldham, Potter, and Randall Counties, Docket No. 38290, Order (Dec. 13, 2010); Application
of Sharyland Utilities, L.P. to Amend its Certificate of Convenience and Necessity for the Silverton to Cottonwood
345 kV CREZ Transmission Line in Briscoe, Crosby, Dickens, Floyd, and Motley Counties, Docket No. 38560, Order
(Feb. 10, 2011); Application of Sharyland Utilities, L.P. to Amend its Certificate of Convenience and Necessity for
the Hereford to Nazareth to Silverton 345 kV CREZ Transmission Line in Briscoe, Castro, Deaf Smith, Randall, and
Swisher Counties, Docket No. 38750, Order (Mar. 22, 2011); Application of Sharyland Utilities, L.P. to Amend its
Certificate of Convenience and Necessity for the Proposed White Deer to Silverton 345 kV CREZ Transmission Line
in Armstrong, Briscoe, Carson, Donley, Gray, and Swisher Counties, Docket No. 38829, Order (May 9, 2011).
75 Application of Sharyland Utilities, L.P. to Amend Its Certificate of Convenience and Necessity for the
CREZ Second Circuit Upgrade Project in Briscoe, Carson, Deaf Smith, Oldham, Potter, and Swisher Counties,
Docket No. 45622, Order on Rehearing (Sept. 15, 2016).
76

Staff s Response at 13.

77 Application. Direct Testimony and Exhibits of Brant Meleski on Behalf of Sharyland Distribution &
Transmission Services, L.L.C. at 5:1 — 6:4.
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deal reflect this risk assessment. There is no requirement in PURA or elsewhere that a full rate
case take place in order to determine fair or reasonable value.78

F.

Alternative Solutions Also Increase the Likelihood that the Proposed Transactions
Will Not Close.
For the reasons explained herein, the Joint Applicants believe the Commission has the

authority to address the bifurcation of the Sharyland WTS rate in this STM proceeding, and a
separate rate proceeding is not necessary for purposes of making a public interest
determination. Joint Applicants appreciate Staff' s efforts to develop and suggest alternative
solutions that appear less onerous than completing two base-rate cases before closing the Proposed
Transactions; however, the alternative solutions likely do not present workable solutions that
would allow the Proposed Transactions to close on time or potentially at all. Therefore, Joint
Applicants respectfully request that the Commission treat these rate-related issues consistent with
its prior STM precedent discussed above, which does not require a rate proceeding in any form to
address them.

III. Conclusion
The Commission has routinely held that STM proceedings addressing rate-related impacts
of transactions are not the types of proceedings that require a statement of intent to change rates
or a full rate case in order for the Commission to make its public interest determination. The
proposal to bifurcate Sharyland's current WTS rate to reflect the transmission assets that Sharyland
and Oncor will own after closing of the Proposed Transactions presents a logical, transparent
solution that gives regulatory certainty to the Joint Applicants and ensures that ratepayers in
ERCOT experience no change in rates until such time that Sharyland and Oncor separately
conclude future rate cases. For these reasons, and all of the reasons set forth herein, the
Commission should reject the suggestion that a rate case of any type be ordered before the closing
of the Proposed Transactions.

78

See discussion supra Section II.C.
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