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PETITION OF THE CITIES OF § BEFORE THE \M<k 
GARLAND, MESQUITE, PLANO, AND § 
RICHARDSON APPEALING THE § 
DECISION BY NORTH TEXAS § PUBLIC UTILITY COMMISSION 
MUNICIPAL WATER DISTRICT § 
AFFECTING WHOLESALE WATER § 
RATES § OF TEXAS 

JOINT REPORT TO THE COMMISSION AND AGREED MOTION TO WITHDRAW 
APPEALS AND DISMISS PROCEEDINGS WITH PREJUDICE 

TO THE HONORABLE PUBLIC UTILITY COMMISSION OF TEXAS: 

Consistent with the directive of the Public Utility Commission ¢ ccommission ") that the 

parties attempt to resolve these proceedings by agreement, 1 the Cities of Garland, Mesquite, Plano 

and Richardson ¢' Petitioning Cities ") and the Cities of Allen , Farmersville , Forney , Frisco , 

McKinney, Princeton, Rockwall, Royse City, and Wylie (the Petitioning Cities and the Cities of 

Allen, Farmersville, Forney, Frisco, McKinney, Princeton, Rockwall, Royse City, and Wylie 

collectively referred to hereinafter as the "Member Cities"), and the North Texas Municipal Water 

District ("Dbtricf'), each a party to the 1988 Amendatory Contract, the underlying contract that 

gave rise to the Petitioning Cities' petition, are pleased to report that they have resolved all of the 

outstanding issues in these proceedings by agreement. 

To give effect to the parties' settlement, the Member Cities and the District request that the 

Commission permit withdrawal ofthe Petitioning Cities' appeal ofthe District's 2016-17 rates in 

Docket No. 46662 and issue an order dismissing with prejudice Docket No. 46662. Promptly upon 

that dismissal order in DocketNo. 46662 becoming final and non-appealable, the Petitioning Cities 

will unilaterally withdraw their appeals of the District's 2017-18, 2018-19, and 2019-20 rates, 

1 Order (Apr. 17,2020) ("The Commission determined that before the Commission issues its preliminary order for 
phase II, the parties should attempt to resolve this proceeding by agreement."). 
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respectively, and further request a Commission order dismissing with prejudice the proceedings in 

Docket Numbers 47863,49043, and 50382. 

I. BACKGROUND 

The District charges wholesale water rates pursuant to a 14-party contract. The District 

and the above-listed Member Cities are the only parties to that contract. 

On December 14, 2016, the Petitioning Cities appealed the District's 2016-17 rates in 

Docket No. 46662.2 On June 29, 2017, the Commission issued a preliminary order and referred 

the proceeding to the State Office of Administrative Hearings ("SOAIT').3 On March 15, 2019, 

the SOAH Administrative Law Judges issued their proposal for decision.4 On April 17, 2020, 

before taking action on the proposal for decision, the Commission ordered the parties to attempt 

to resolve the proceeding by agreement.5 

On December 15,2017, December 20,2018, and December 19,2019, the Petitioning Cities 

appealed the District's 2017-18, 2018-19, and 2019-20 rates in Docket Nos. 47863,49043, and 

50382, respectively.6 Those proceedings have been abated pending Commission processing of 

Docket No. 46662, and no party has presented its direct case in these subsequent proceedings. 

II. REQUEST FOR WITHDRAWAL AND DISMISSAL 

The Petitioning Cities seek dismissal with prejudice of Docket Nos. 46662 and the 

conditional dismissal of Docket Numbers 47863, 49043, and 50382 pursuant to Section 

2 Original Petition Appealing Wholesale Water Rates (Dec. 14,2016). 

3 Preliminary Order (Jun. 29,2017). 

4 Proposal for Decision - Public Interest Phase (Mar. 15, 2019) 

j Order Apr. 17,2020) ("The Commission determined that before the Commission issues its preliminary order for 
phase 1I, the parties should attempt to resolve this proceeding by agreement."). 

6 Original Petitions Appealing Wholesale Water Rates (Dec. 15,2017; Dec. 20,2018; Dec. 19,2019). 
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22.181(d)(10),7 which include withdrawal of an application consistent with Section 22.181(g) as 

among the permissible grounds for dismissal.8 In relevant part, Section 22.181(g) provides: 

22.181(g)(1): A party that initiated a proceeding may withdraw its application without 
prejudice to refiling of same, at any time before that party has presented its direct case. A party 
may agree to withdraw its application with prejudice. 

22.181(g)(3): A request to withdraw an application with or without prejudice after a 
proposed order or proposal for decision has been issued, may be granted only upon a finding of 
good cause by the commission. In ruling on the request, the commission will weigh the importance 
ofthe matter being addressed to the jurisprudence of the commission and the public interest. 

The Member Cities and the District agree that there is good cause for the Commission to 

grant the Petitioning Cities' motion to withdraw its applications in the above-referenced 

proceedings for the reasons that follow. 

A. Good Cause Exists for the Commission to Allow Withdrawal of Docket No. 
46662 

Sections 22.181(g)(3) governs the request for withdrawal of the Petitioning Cities' appeal 

of the District's 2016-17 rates in Docket No. 46662 because a proposal for decision' has been 

issued. Those rules permit withdrawal upon the Commission' s finding of good cause. In 

determining good cause, the Commission will weigh the importance ofthe matter being addressed 

to the Commission's jurisprudence and the public interest. 

Regarding the public interest, after multiple years of litigation, the parties to the contract 

underlying the appealed rates have agreed to amend its rate-setting provisions. Each of the 

governing bodies of the 13 Member Cities have approved the amendment to the contract and a 

settlement agreement, as has the Board of Directors of the District. The Member Cities and the 

District have resolved all outstanding issues related to this appeal. Permitting withdrawal of the 

7 16 Tex. Admin. Code § 22.181(d)(10) (TAC). 

8 Id. 
9 Proposal for Decision - Public Interest Phase (Mar. 15, 2019). 
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rate appeal filed by the Petitioning Cities in Docket No. 46662 and dismissing the proceeding will 

give effect to the contract amendment and settlement agreement, will resolve a longstanding 

regional dispute between the parties to the contract, and will avoid the additional expenditure of 

public funds for a costly rate proceeding and judicial appeals. 

The Commission's grant of the requested withdrawal will not affect the Commission's 

jurisprudence. The issues considered by the Commission in phase one of this proceeding are fact 

specific in nature and are not the subject of a final order, 1' such that the settlement of the 

outstanding issues between the parties to the contract and the dismissal of this wholesale water 

rate appeal should not impact other pending or future wholesale water rate appeals. 

An agreed form of proposed final order permitting the withdrawal of the Petitioning Cities' 

application in Docket No. 46662 and the dismissal of the docket with prej udice is attached hereto. 

B. Petitioning Cities' Conditional Withdrawal of Docket Nos. 47863,49043, and 
50382 

Section 22.181(g)(1) permits the Petitioning Cities to unilaterally withdraw their appeals 

of the District's 2017-18, 2018-19, and 2019-20 rates in Docket Nos. 47863,49043, and 50382, 

respectively, because no party has presented its direct case in those proceedings. To the extent 

that the Commission permits withdrawal of Docket No. 46662 and dismisses that proceeding, once 

the dismissal order in Docket No. 46662 becomes final and non-appealable, the Petitioning Cities 

will immediately unilaterally withdraw their petitions in Docket Nos 47863,49043, and 50382, 

with prejudice. 

10 16 TAC § 24.313(b) ("lfthe commission determines the protested rate adversely affects the public interest, the 
commission will remand the matter to the State Office of Administrative Hearings for further evidentiary proceedings 
on the rate. The remand order is not a final order subject to judicial review."). 
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III. CONCLUSION AND REQUEST FOR RELIEF 

The Member Cities and the District request that the Commission find that good cause exists 

to permit withdrawal of the Petitioning Cities' application in Docket No. 46662 and issue an order 

dismissing with prejudice the proceedings in Docket No. 46662. Upon that order becoming final 

and non-appealable, the Petitioning Cities will immediately withdraw their applications in Docket 

Nos. 47863, 49043, and 50382, and the Member Cities and the District request that the 

Commission issue an order dismissing those dockets. 

Date: October 29,2020 

Respectfully submitted, 

-lli u*-_-41 Lu=»<5 
Michadl J. Tomsu 
State Bar No. 20125875 
Taylor Holcomb 
State Bar No. 24074429 
VINSON & ELKINS LLP 
2801 Via Fortuna, Suite 100 
Austin, Texas 78746 
512-542-8527 
512-236-3211 (Fax) 

Barry Smitberman 
State Bar No. 18770600 
BARRY SMITHERMAN, P.C. 
P.O. Box 163805 
Austin, Texas 78716 
512-652-8949 
512-330-0182 (Fax) 

Attorneys for the Petitioning Cities 
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HERRERA LAW & ASSOCIATES, PLLC 
P.O. Box 302799,78703 
4400 Medical Parkway 
Austin, TX 78756 
(512) 474-1492 (voice) 
(512) 474-2507 (fax) 

Attorneys for the City of McKinney 
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State Bar No. 13188700 
Joe Freeland 
State Bar No. 07417500 
Benjamin Mathews 
State Bar No. 24086987 
Mathews & Freeland, LLP 
8140 N. MoPac Expy, Ste. 4-200 
Austin, Texas 78759 
Telephone (512) 404-7800 

Attorneys for the Cities of Frisco & Forney 
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Davidson Troilo Ream & Garza, P.C. 
919 Congress Avenue, Suite 810 
Austin, TX 78701 
512-469-6006 Telephone 
512-473-2159 Fax 

Attorneys for the City of Rockwall 
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1633 Williams Drive, Building 2, Suite 200 
Georgetown, Texas 78628 
T: (512) 930-1317 
F: (866) 929-1641 

Attorney for the Cities of Allen, Farmers¥ille. 
Princeton. and Wylie 
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Stephen C. Dickman 
State Bar No. 05836500 
Law O ffice o f Stephen C. Dickman 
6005 Upvalley Run 
Austin. Texas 78731 
Tel.: 512-922-7137 
Fax: 512-454-8495 

Attorney for the City of Royse City 
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L Lauren J. Kalisek 

State Bar No. 00794063 
James T. Aldredge 
State Bar No. 24058514 
LLOYD GOSSEL]NK ROCHELLE & TOWNSEND, P.C. 
816 Congress Avenue, Suite 1900 
Austin, Texas 78701 
(512) 322-5800 
(512) 472-0532 (Fax) 

Kate Norman 
State Bar No. 24051121 
Gene Montes 
State Bar No. 14284400 
COFFIN RENNER LLP 
P.O. Box 13366 
Austin, Texas 78711 
(512) 879-0900 
(512) 879-0912 (Fax) 

Attorneys for North Texas Municipal Water District 
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CERTIFICATE OF SERVICE 

I certify that a copy of this petition was hand-delivered, sent via overnight mail, sent via 
certified mail return receipt requested, sent via U.S. first class mail, or sent via fax to all parties of 
record on October 29,2020. 

If 
Ta' m L« 14 L»t,8 

' Holcomb 
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PUC DOCKET NO. 46662 
SOAH DOCKET NO. 473-17-4964.WS 

PETITION OF THE CITIES OF § PUBLIC UTILITY COMMISSION 
GARLAND, MESQUITE, PLANO, § 
AND RICHARDSON APPEALING § 
THE DECISION BY NORTH TEXAS § OF 
MUNICIPAL WATER DISTRICT § 
AFFECTING WHOLESALE WATER § 
RATES § TEXAS 

ORDER 

On December 14, 2016, the cities of Garland, Mesquite, Plano, and Richardson 

(collectively, the Petitioning Cities) appealed the wholesale water rates charged by the North Texas 

Municipal Water District (District) for the 2017 fiscal year. 1 On June 29, 2017, the Commission 

referred the proceeding to the State Office ofAdministrative Hearings (SOAH). The ALJs granted 

motions for intervention filed by the cities of Princeton, Rockwall, Wiley, McKinney, Royse City, 

Forney, Frisco, Allen, and Farmersville (collectively, the non-Petitioning Cities). The Petitioning 

Cities and the non-Petitioning Cities (collectively, the Member Cities) and the District are the only 

parties to the contract by which the District charges the rates at issue. 

After conducting a hearing on the phase one issues, the SOAH ALJs filed a proposal for 

decision on March 15, 2019. At its open meeting on April 17,2020, the Commission determined 

that before taking action on the proposal for decision in phase one or issuing its preliminary order 

for phase two, the parties should attempt to resolve this proceeding by agreement. 

On October 29,2020, the Member Cities and the District jointly reported that the parties 

have resolved this proceeding by agreement. To give effect to the parties' agreement, the 

Petitioning Cities have requested that the Commission permit withdrawal of their appeal and issue 

an order dismissing with prejudice Docket No. 46662. 

' Original Petition Appealing Wholesale Water Rates (Dec. 14,2016). 
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I. LEGAL STANDARD 

The Petitioning Cities seek dismissal with prejudice of Docket No. 46662 pursuant to 

Section 22.181(d)(10), which includes withdrawal of an application consistent with Section 

22.181(g) as among the permissible grounds for dismissal. Section 22.181(g)(3) governs the 

request for withdrawal because a proposal for decision has been issued. In relevant part, Section 

22.181(g)(3) permits withdrawal of an application after a proposal for decision has been issued 

"only upon a finding of good cause by the commission." In determining good cause under Section 

22.181(g)(3), "the commission will weigh the importance of the matter being addressed to the 

jurisprudence of the commission and the public interest." 

II. FINDING OF GOOD CAUSE 

The Commission finds that there is good cause to grant the Petitioning Cities request to 

withdraw their appeal. Each ofthe governing bodies of the 13 Member Cities has agreed to resolve 

this proceeding by agreement, as has the Board of Directors of the District. The Member Cities 

and the District have resolved all outstanding issues related to this appeal. Granting withdrawal 

of the appeal and dismissing the proceeding will give effect to the parties' agreement, will resolve 

a longstanding regional dispute between the parties to the contract, and will avoid the additional 

expenditure of public funds for a costly rate proceeding and judicial appeals. The Commission 

granting the requested withdrawal will not affect the Commission's jurisprudence because the 

issues considered by the Commission in phase one of this proceeding are fact specific in nature 

and are not the subject ofa final order, such that permitting withdrawal and dismissing this docket 

should not impact other pending or future wholesale water rate appeals. 

III. DISMISSAL OF PROCEEDING 

The agreed motion to withdraw is granted and Docket No. 46662 is dismissed with 

prejudice to refiling of same. 
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Signed at Austin, Texas the day of 2020. 

PUBLIC UTILITY COMMISSION OF TEXAS 

DEANN T. WALKER, CHAIRMAN 

ARTHUR C. D'ANDREA, COMMISSIONER 

SHELLY BOTKIN, COMMISSIONER 
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