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The Cities of Garland, Mesquite, Plano, and Richardson (“Petitioning Cities™) file this
petition under Chapters 12 and 13 of the Texas Water Code' and the implementing rules of the
Public Utility Commission of Texas (“Commission” or “PUC”)* to appeal wholesale water rates
charged by the North Texas Municipal Water District (“District”). In support, the Petitioning
Cities respectfully show as follows:

I Parties

The Petitioning Cities are Texas home rule municipal corporations and retail public
utilities® in Collin, Dallas, Denton, Kaufman, and Rockwall Counties. The District is a political

subdivision of the State of Texas with its headquarters in Collin County.*

! Tex. Water Code § 13.043(f) (“A retail public utility that receives water or sewer service from another retail public
utility or political subdivision of the state, including an affected county, may appeal to the utility commission a
decision of the provider of water or sewer service affecting the amount paid for water or sewer service.”); Tex.
Water Code § 12.013(a) (“The utility commission shall fix reasonabie rates for the furnishing of raw or treated water
for any purpose mentioned in Chapter 11 or 12 of this code.”).

2 16 Tex. Admin. Code § 24.128 et seq. (“This subchapter sets forth substantive guidelines and procedural
requirements concerning a petition to review rates charged for the sale of water for resale filed pursvant to TWC,
Chapter 12; or an appeal pursuant to TWC, §13.043(f) ....”).

3 A “retail public utility” means any person, corporation, public utility, water supply or sewer service corporation,
municipality, political subdivision or agency operating, maintaining, or controlling in this state facilities for
providing potable water service or sewer service, or both, for compensation. Tex. Water Code § 13.002(19); 16
TAC § 24.3(59).

4 The District is a conservation and reclamation district and political subdivision of the State of Texas, created and
functioning under Article 16, Section 59, of the Texas Constitution, pursuant to Chapter 62, Acts of the 52™
Legislature, Regular Session, 1951.



1I. Background

The Petitioning Cities entered into wholesale water supply contracts with the District as
early as 1953.° In 1988, the Petitioning Cities and seven other cities (collectively, the “Member
Cities”)® executed a consolidated contract with the District (the “Contract”).” The Contract still
governs the Petitioning Cities’ relationship with the District. The District, which charges rates
pursuant to the Contract, announced by letter dated September 29, 2017, that it was raising base
water rates for the 2018 fiscal year from $2.53 per thousand gallons to $2.78 per thousand
gallons and reducing excess water rates from $0.41 per thousand gallons to $0.40 per thousand
gallons.®

The District’s decision to increase base water rates for the 2018 fiscal year continues a
trend of steep, annual rate increases. Since the 2012 fiscal year, the District has increased base
water rates by 87%. Further, the District charges these rates on a take-or-pay basis in accordance
with volumetric “minimums” established in a bygone era,® resulting in the Petitioning Cities
paying the District over $208 million since 2001 for volumes of water that the Petitioning Cities
didn’t ask for and that the District didn’t deliver. These inequities prompted the Petitioning
Cities to appeal the District’s 2017 fiscal year rates, and that appeal is pending at the State Office
of Administrative Hearings (“SOAH).!° Because these inequities will persist until the
Commission sets new rates, the Petitioning Cities are filing this appeal of the District’s 2018

fiscal year rates.

5 See Attachment A, Original Contracts between the Petitioning Cities and the District.

6 In 1988, the Member Cities were Farmersville, Forney, Garland, McKinney, Mesquite, Princeton, Plano,
Richardson, Rockwall, Royse City, and Wylie. Allen joined as a Member City in 1998 and Frisco in 2001.

7 See Attachment B, North Texas Municipal Water District Regional Water Supply Facilities Amendatory Contract.
¥ See Attachment C.

? See Attachment B, Section 9(c).

10 p U.C. Docket No. 46662; SOAH Docket No. 473-17-4964. WS,

.



For the reasons stated below, the Petitioning Cities ask the Commission to find that the
District’s rates adversely affect the public interest and to set new rates consistent with the
ratemaking mandates of Chapters 12 and 13 of the Texas Water Code.!"

. Jurisdiction

The PUC has jurisdiction over this appeal pursuant to Sections 12.013 and 13.043(f) of
the Texas Water Code, as follows:

. The Petitioning Cities are retail public utilities under Sections 13.002(19) and
13.043(f) of the Texas Water Code and P.U.C. SuBST. R. 24.3(59) and 24.128.

. The District is a political subdivision of the State of Texas under Section
13.043(f) of the Texas Water Code.'2

. The District charges wholesale water rates pursuant to the Contract. The
Petitioning Cities receive treated water from the District pursuant to the Contract
and are willing and able to pay a just and reasonable price for the water.!?
However, the District is charging rates that are not just and reasonable and that
adversely affect the public interest.!

. The Petitioning Cities timely filed this appeal within 90 days of receiving notice
of the District’s decision to change its rates.!>

e The Petitioning Cities will prove that the District’s rates adversely affect the
public interest based on the public interest criteria listed in P.U.C. SUBST. R.
24.133, as further described herein.

. The Petitioning Cities are serving this petition and a copy of the Contract on the
District and other appropriate parties. '

Petitions appealing wholesale water rates set pursuant to contract are referred to SOAH

for an evidentiary hearing on public interest.!” Following the evidentiary hearing, the

1116 TAC § 24.134(e) (“The commission shall set a rate consistent with the ratemaking mandates of TWC, Chapters
12 and 13.”).

12 The District was established under Article 16, Section 59, of the Texas Constitution, pursuant to Chapter 62, Acts
of the 52™ Legislature, Regular Session, 1951.

1316 TAC § 24.44(a)(4)-(5).

14 Id. at §§ 24.44(a)(6), 24.133(a).

15 Tex. Water Code § 13.043(f); 16 TAC § 24.130(c).
16 16 TAC §§ 24.130(a)-(b).



Commission determines whether the protested rate adversely affects the public interest and, if so,
remands the matter to SOAH for a cost-of-service hearing before setting new rates.®

IV.  The District’s Rates Adversely Affect the Public Interest

A rate adversely affects the public interest if the Commission concludes that one of the
criteria listed in P.U.C. SuBST. R. 24.133(a) has been violated."” The District’s rates adversely
affect the public interest under a number of the criterion.

A. The District’s Rates Impair the Petitioning Cities’ Ability to Continue to

Provide Service to Their Retail Customers, Based on the Petitioning Cities’

Financial Integrity and Operational Capability (P.U.C. SuBsT. R.
24.133(a)(2))

Citizens of the Petitioning Cities are successfully conserving water, causing the
Petitioning Cities’ retail revenues to decline. All the while, the District is increasing wholesale
water rates and expecting the Petitioning Cities to pay a wholesale water bill based on
“minimum” volumes of water set in a bygone era that have no relation to how much water the
Petitioning Cities’ citizens actually consume or the District delivers during the year.

The Petitioning Cities have tried to absorb the District’s wholesale rate increases without
passing corresponding retail rate increases onto their citizens. The City of Plano, for example,
has minimized the amount of debt sold to support its retail water delivery system and has drawn
down reserves in some years to avoid raising retail rates. The City of Mesquite has postponed
some necessary capital improvements to prevent raising retail rates. The City of Richardson has
deferred certain maintenance projects to help offset the District’s wholesale rate increases. The

District’s rates tangibly impact the Petitioning Cities’ financial integrity and operational

17 14 at §§ 24.131(b), 24.132(a).

18 I1d § 24.134(b) (“If the commission determines the protested rate adversely affects the public interest,_the
commission will remand the matter to the State Office of Administrative Hearings for further evidentiary
proceedings on the rate.”).

1 4 §24.133(a).



capability, as stated by a bond rating agency with respect to the City of Garland: “System
operations have been pressured by increasing debt service and purchased water costs, and
financial metrics are now below Fitch’s ‘AA’ median category medians. Since fiscal 2012 the
city’s purchased water rate has increased on average 11% annually and NTMWD rates are
anticipated to continue increasing by 7%-11% annually through fiscal 2021.”2°

The bottom line is that the District’s ever-increasing rates are impairing the Petitioning
Cities’ ability to serve their residents, and the District’s decision to raise rates for the 2018 fiscal
year will worsen the impairment.

B. The District’s Rates Evidence the District’s Abuse of Monopoly Power
(P.U.C. SussT. R. 24.133(a)(3))

The District is a monopoly both because of the lack of competition in the regional
wholesale water supply market and because of the nature of its Contract with the Petitioning
Cities. For the reasons below, the District’s rates evidence that it has abused monopoly power.

1. The District Has Abused Monopoly Power Based on its Disparate

Bargaining Power (P.U.C. SUBST. R. 24.133(a)(3)(A))

The Petitioning Cities have no practical alternative to the District for acquiring treated

water because other viable wholesale water supply and suppliers are unavailable in the region.
Even if viable alternatives existed, the Contract obligates the Petitioning Cities to buy treated
water exclusively from the District?! and the Contract’s indefinite term—the Contract extends for
the life of outstanding bonds and then for the useful life of the water system?>—precludes any

opportunity for the Petitioning Cities to renegotiate the Contract’s terms. Although the

20 See Attachment D.

21 See Attachment B, Sections 3(a) (“It is the intention of the parties hereto that the System shall be the sole and
exclusive source of all treated water supply for each of the Contracting Parties.”) and 3(b) (“In no event shall the
taking of treated water from a source other than the District relieve any Contracting Party from making all payments
due the District under this Contract.”).

22 See Attachment B, Section 13.



Petitioning Cities appoint directors to the District’s governing board, the Attorney General has
twice opined that such directors are officers of the District who the Petitioning Cities have no
power to replace or otherwise control.”®> As such, the District can and does unilaterally raise
retail rates without any input from the Petitioning Cities and can and does unilaterally extend the
Contract’s term simply by issuing new bonds without any input from the Petitioning Cities.
Without bargaining power, the Petitioning Cities have had to bear annual rate increases—
the District has raised base rates by 87% since the 2012 fiscal year—unilaterally imposed by the
District. Further, the District’s practice of multiplying these rates by “minimum” volumes of
water, even if the Petitioning Cities don’t demand that much water, has caused the Petitioning
Cities to collectively pay more than $208 million for water that the District never delivered. The
District’s 2018 fiscal year rates will increase this substantial total, and the Petitioning Cities

simply lack the bargaining power to restrain the District’s abuses.

2. The District Has Abused Monopoly Power By Failing to Reasonably
Demonstrate the Changed Conditions that are the Basis for the Change in

Rates (P.U.C. SUBST. R. 24.133(a)(3)(B))

As population growth has levelled off in the Petitioning Cities and as the Petitioning
Cities have successfully enacted water conservation measures, the volumes of water the
Petitioning Cities annually demand from the District have substantially declined. Nevertheless,
the District continues to charge the Petitioning Cities for water they do not need or consume,
resulting in the Petitioning Cities paying over $208 million since 2001 for undelivered water.
The District has not reasonably demonstrated why the Petitioning Cities’ rates should continue to
increase every year when, every year, they are paying millions of dollars for water the District

doesn’t deliver. Simply put, the Petitioning Cities believe it is unreasonable for the District to

2 Tex, Att’y Gen. Ops. JM-1239 (1990) and KP-0117 (2016).



have significantly raised the Petitioning Cities’ rates for the 2018 fiscal year when the Petitioning
Cities have significantly lowered their demands on the District’s system.
3. The District Has Abused Monopoly Power Based on Other Valuable

Consideration Received Incident to the Contract (P.U.C. SuBsT. R.
24.133(a)}3)(D))

The District sells treated water to thirteen Member Cities, including the four Petitioning
Cities, and over thirty other wholesale customers. But the District secures its bonds only with
proceeds from its Contract with the Member Cities. Because the District has the certainty that
revenues from the Member Cities will fully cover its revenue requirement, the District can offer
its other wholesale customers terms, such as contract duration and price, that are more attractive
than the terms that apply to the Member Cities. Revenues received under these friendlier terms
provide additional revenue to the District and, presumably, diversify the District’s risk profile.

Further, the District settled a legal challenge to one of its water supply projects by
pledging that the Member Cities would charge their retail customers increasing block rates that
incentivize conservation and by pledging to amend its water conservation plan to include a goal
of a minimum 1% reduction in total gallons per capita per day.?* That the District could pledge
to reduce the Member Cities’ water consumption without their participation in the settlement
suggests a power conferred by the Contract that is not simply a consequence of the Petitioning
Cities’ payments to the District. Moreover, the District committed to these water consumption
reductions without reducing the revenues due from the Petitioning Cities.

4. The District Has Abused Monopoly Power By Charging Rates That
Disincentivize Water Conservation (P.U.C. SuBsT. R. 24.133(a)(3)(E))

For the 2018 fiscal year, the District is charging a base water rate of $2.78 per thousand

gallons and an excess water rate of $0.40 per thousand gallons. Collectively, this rate is

24 See Attachment E, Section 4.



structured as a decreasing block rate, which the Texas Commission on Environmental Quality
classifies as dis-incentivizing conservation,? in part because the District’s substantially reduced
excess water rate (relative to the higher base rate) promotes excess consumption. Further, the
District’s practice of charging minimum take-or-pay rates has caused the Petitioning Cities to
pay lower effective rates—the rate per thousand gallons for water actually consumed—as their
consumption increases, which simply cannot incentivize water conservation.

In short, the District requires the Petitioning Cities to conserve water in part by charging
their retail customers increasing block rates, yet the District’s decreasing block wholesale rates
dis-incentivize conservation and result in the Petitioning Cities, who take far below their
minimums, paying higher effective rates as a consequence of their successful efforts to promote
conservation among their retail customers. The Commission should be given the opportunity to
rectify these abuses.

5. The District Has Abused Monopoly Power Based on Comparing Its Rates

to Rates Charged by Other Sellers of Water for Resale in Texas (P.U.C.
SuBST. R. 24.133(a)(3)(G))

The Petitioning Cities believe that the District’s rates evidence abuse of monopoly power
when compared to rates charged by other Texas wholesale providers. Specifically, other
wholesale providers appear to use a “demand charge” rate design that promotes more equitable
cost allocation among customers, allow for “minimums” to periodically reset to reflect actual
water consumption among customers to ensure that cost-causers are paying cost-based rates, and
charge more realistic “premiums” to non-member customers. In the end, the Petitioning Cities’

retail customers—their citizens—bear the brunt of the District’s abusive rates, so it is important

2530 TAC § 288.5(2)(A) (“The commission may require by commission order that any of the following strategies be
implemented by the water supplier if the commission determines that the strategies are necessary in order for the
conservation plan to be achieved: conservation-oriented water rates and water rate structures such as uniform or
increasing block rate schedules, and/or seasonal rates, but not flat or decreasing block rates ....”).

10



that the Commission compare the District’s rates to rates charged by other Texas wholesale
providers to decide whether the District’s rates adversely affect the public interest.

C. The District’s Rates Are Unreasonably Preferential, Prejudicial and
Discriminatory (P.U.C. SuBsT. R. 24.133(a)(4))

The effective rates—the cost per thousand gallons actually consumed—charged by the
District to the Petitioning Cities are unreasonably discriminatory. In the 2018 fiscal year, the
District is nominally charging the Petitioning Cities a base rate of $2.78 per thousand gallons and
an excess rate of $0.40 per thousand gallons. Because the District bases its water bills on
volumetric minimums that never reset, however, that isn’t the true cost per thousand gallons
actually consumed by the Petitioning Cities or delivered by the District. The Petitioning Cities’
minimums, for example, were set between 2001 and 2006. As such, the effective rates paid by
the Petitioning Cities are and have been for a number of years significantly higher than the
effective rates paid by the other Member Cities and the District’s other wholesale customers,
whose minimums for the most part were set more recently. For example, in the 2017 fiscal year,
the Petitioning Cities’ effective rates ranged from $2.99 per thousand gallons (Plano) to $3.54
per thousand gallons (Mesquite), whereas the effective rate for the other Member Cities averaged
at $2.69 per thousand gallons and the effective rate for the other Member Cities and other
wholesale customers collectively averaged at $2.78 per thousand gallons. Thus, the rates that the
District charges the Petitioning Cities are out of line with patterns of actual water consumption
among its customers and distort the Petitioning Cities’ share of water demands on the District.
This trend will continue in the 2018 fiscal year.

The rates the District charges the Petitioning Cities are also unreasonably prejudicial
when compared to the rates it charges its other wholesale customers. Generally speaking, the

District charges its other wholesale customers only a nickel premium per thousand gallons over

11



the base rate charged to the Member Cities. For the 2018 fiscal year, for example, the District is
charging these customers a base rate of $2.83 per thousand gallons, representing a less than 2%
premium over the $2.78 per thousand gallons base rate charged to the Member Cities. But this is
the same nickel premium that the District assessed in 1970, when the nickel represented a 21%
premium over the $0.235 per thousand gallons base rate charged to the Member Cities.
Revenues received from these other wholesale customers offset the Member Cities’ share of
system costs and thereby affect the rates the District charge the Member Cities. As such, the
District’s decision to hold this nickel premium constant over the last half century has reduced
revenues from its other wholesale customers and financially prejudiced the Petitioning Cities in

the form of higher water rates.

V. Relief Requested

The Petitioning Cities respectfully ask the Commission to find that the District’s rates
adversely affect the public interest, convene a cost-of-service hearing, and then set new rates
consistent with the ratemaking mandates of Chapters 12 and 13 of the Texas Water Code. After
the cost-of-service phase of the proceedings, the Petitioning Cities request that the Commission
also order the District to refund the difference between the rate charged by the District and the
rate fixed by the Commission, plus interest at the statutory rate, from the date of this petition.?®

Finally, the Petitioning Cities request any other relief to which they may be entitled.

26 Tex. Water Code § 12.013(f).
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Respectfully submitted,

K

Michael J. Totns

State Bar No. 20125875
Taylor Holcomb

State Bar No. 24074429
VINSON & ELKINS LLP

2801 Via Fortuna, Suite 100
Austin, Texas 78746
512-542-8527
512-236-3211 (Fax)

Barry Smitherman

State Bar No. 18770600
BARRY SMITHERMAN, P.C.
P.O. Box 163805

Austin, Texas 78716
512-652-8949
512-330-0182 (Fax)

Attorneys for the Petitioning Cities
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CERTIFICATE OF SERVICE

I certify that a copy of this petition was hand-delivered, sent via overnight mail, sent via
certified mail return receipt requested, sent via U.S. first class mail, or sent via fax to the

following on December 15, 2017.

Michael J. Tohlsn/

Tom Kula

Executive Director, General Manager
North Texas Municipal Water District
Administration Building

501 East Brown Street

P.O. Box 2408

Wylie, Texas 75098

Margaret Pemberton

Legal Division Director, Public Utility Commission of Texas
1701 North Congress

P.O. Box 13326

Austin, Texas 78711-3326

Tonya Baer

Office of Public Utility Counsel

1701 N. Congress Avenue, Suite 9-180
P.O. Box 12397

Austin, Texas 78711-2397

City Secretary

City of Allen

305 Century Parkway
Allen, Texas 75013

City Secretary

City of Farmersville

205 S. Main

Farmersville, Texas 75442

City Secretary

City of Forney

101 Main Street E.
Forney, Texas 75126

City Secretary
City of Frisco
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6101 Frisco Square Blvd
Frisco, Texas 75034

City Secretary

City of McKinney

222 N. Tennessee St.
McKinney, Texas 75069

City Secretary

City of Princeton

123 West Princeton Drive
Princeton, Texas 75407

City Secretary

City of Rockwall

385 S. Goliad
Rockwall, Texas 75087

City Secretary

City of Royse City

P.O. 638

305 N. Arch Street
Royse City, Texas 75089

City Secretary
City of Wylie

300 Country Club Rd., Building 100

Wylie, Texas 75098
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ATTACHMENT A

Original Contracts between Petitioners and
the North Texas Municipal Water District
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I STALE OF TEXAS

COUNTY OF DALLAS

TEIS CONTRACT (hercinafter called the "Contracy”) mede
cn@ ont rae into as of this the 12th .y of December, 1953, by and ve.ween
Lorwh Tencs Monleipal Water Disurict (herainafser called "Districs) a
viter .5 .rvarlon district, created by Chapter 62 Acits of the Regulor
Sessicr of the 52nd legisleture (nereirafier called "Cnapter 62") pursuast
tu & uicle W5, Section 59 of the Comstitution, and the ity of Garland,
Toxes, & municipal corporation in Dsllas County, Texas, acting undexr whe
laws o) the State of Texas, and scting under its Home Rule Charter, {rere~

inafter called the "City"):

WIPNESSETH:
WHEREAS, the City owns its water distribution system and
its warer supply fecilitiss; sud
WHEREAS, City is desirous of obtalning 8 more adesquate

and drvendable waler supply; end

REAS, District is scguiring from the Unived 'vates

y

Government {hereimefter called the "Guvernment"} the right to stor watir in

Lavoes ».sorvoir which has been constructed oy the Government on the Fa

6f the [ri..ty River in Coilin County {(bereinafter called "Lavon™ ; gnd
WHEEREAS, the Contract between District and Govoromen

[

zt

[SA RS

District will have the storage rights In 100,000 ac.=
get « s’ oraze spiace in Iavon, Tor & period of 50 years with the [ riviiege
o7 e ol ee. @ with the Soverament for e renewal of sueh storage roshv.; and

WEEREAS, Districtis engioeers, toking into congidera.ion

et Ten” L and run-ofr records of the watershed estimate that tluc sele an~
wts .2 7 werer fro:m the operavicn of . .id 100,000 acre feev of svorage
L4 o manimam of 35,000,000 gnlloss of water per day; aud

WHERREAS, District is concraeting to pay Government an
sobion of approximately 53,0006,00 per year for & pericd of 308

ruricn's agreed share of The expense of mainteiuming and operavin



anmanl peyments will be n continuing charge ageinst Mestrict's
cpavatong «¥.Cnres; and
WHEREAS, Distyiet is preparing o issue and scll bonds

ewount of Nine Million {$9,000,000.00) Dollars {whether

ssewed Tn ENR AmGunY move or less chan gucn Tigure, together with any sddition-
& bends o oo issued by District, and rofunding bonds issued in lieu of such
ronds (hereinafter ealled the “Sonds") ror Lhe purpose of: the acquisition
of recessary lands, the erection and construction of purdfication, pumping
aro locsl storage facilities ead the installation of pipelines, &ll for ihe
purpose of providing and transmifting sreated waver for certain citles; which
storsge sprce ab lavon, inteke facilities, pipelines, purification plant,
puzps, local storage and related Tacilities will comsuiifute District's water
supply sravem (hereinafter called “Districi’s Water Supply System”); and
WIERSAS, herevofore District has filed with the State
roerd of Water Engincers of the State oF Texas Application No. 1820 tor a

persiv, suthorizing the sppropriation of 60,000 sere feet of water per annwl

means of gravity and pumping of such waver for domesvic, municipal and indus-
trial purposes, including especially the righu to'deliver such water to any

or 21l of cervain citles, including "City"; and

WHEREAS under Chapler 342 Acts of the Regular Session of
the 5lst Legislature (hereinafter called “Chapiter 342"}, and pursuant Lo an
clection held in City on December 5, 1953 ir accordance with Chapter 342,
Ciey is authorizedhﬁo>entér”in%o this fonvract; and

WHEREAS; by the execurion of this Contract, the City .
surrengaring none of its right to the ownership aad operation of its prasent
water supply or Its water distribuiion system, bul 1s exprassly assertivg
ive conbinved right - owersle such water supply and distribution system; and

. ,g,ﬁvr<cwdbwwﬁkkxgmwﬂ,
s batos ¥&LA\ Pﬁa 10, et e ST TRD Gkt S
z
?(’. (l 24 ",{f L ;l'rf[;":fv

A v Al s Uy e w0 aoed WLy BLG

WHEREAS, it is Xnown to boih parties that the Disurinst

vl .i5 Contract &z the dbasis for the obtaining ol credit throush the
i © Mstrict's Bonds and as the wmeans for the payment of iis main-~

L. © operating expenses and payrent of the principal of and inverust

P s

‘
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on Tlu-~.et s Ronds and the establishmni and maintenance of reserves {or

o s
suels purposes; and

WIEREAS, the Ciruy rocopulzes the fact thaw che Dicurice
st 0f accessity moke similer conuracts with one or more addisionnl cizies;

~

NOW, THEREPORE, in consideration of che muiual covenanis

£.3 sgreaments hercin eonteined, Districs agrees to Turnish and City asgrees
1o .y for water supply services upon the terms and conditions and Ior the
consLdsranion hervelnalfier sew Tforth, Lo-wit;

1. QUANTITY. Subjeci only 6 the provisions of thils

Sectlon ané Section 8 hereof, Districs Qgrues, during uhe period of tials Con-
$ract to bender end make availsble Lo the City, for iits own use and &t the
point &s hereinefter specified, itroated water in the volume required
wv the City, provided that the meodmwn rate of delivery of such water shall
non, exceed 7,500,000 gaillons per day, and Clty agrees wo pay the District for
such servics in mccordance with the provisions of Section & rereot.

Should City desire o wncrease the maximum rose of delivery
oo Werernabove fixed, & formal reguest stabing the desired rate O inereased

celivery shall be sddressed to the Board of Divectors of she Dlswnrict and shall

nen become & metter of negotiation between Civy and Disvrict.

ot

District will use its best efforis to rTemelin in & position

. furnanl. water &5 neresin contrached o ve sold wo City, but ivs obligation
Laall be limiced to the amount of vebter avaellable in Lavon.

In the event that it should become necessary Lor Disizicst
e L.wte 1ve gelivery of water to Cliy because of lov shtorage in Lavon, Tovy

sitled to recelve during such period of scercivy its pro rats share

oy 75i 2 wmilable an the resarvoir ss dedermined by Lhe proporiicn which the

Dolaven yaber used by 1t during the lest preceding calendax yoor in
.
P DR ¢ wne NeL segrasnty heat o LG the wobal volume of Lavon woo v uaed
P vl iy the Blsnrles duraing sueh caldendar yesr,

rest the weler Lo

44

2. QUALITY. D.strict Is odligated to

e o = & wy District and received oy City hercundsr so a5 w0 uweet the
[ i State Healoh Beparis o v of the Sisve of Texas.
3. POIIY OF D ¥+ The point fov delivery of waber jo

Van ..otrictis Waver Supply Sy.vom shall be to s ground storage tersinal

« «.- by Districu's engincer  Sueh location will be selected wi-n due
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vegerd $o any storage Tacilities Cliy mey own, If in ihe opinion of sueh en~

. incer such City-owned faciloties may be used economically (hereinafter called

“Paint of Deldvery®). e,

City agrees to construct, maintain and cperate il its own
cost ana cxpense at such deldvery points all equipment and Jacilitles necessary

o recoive end toke such water from District’s storage terminal or from City's

rt

suornge terwminal 1f it should be used &s the terminal, which equipment and
Tacilitles will be operaied by the City In accordance with the terms of ihas
o

ey g
LORTIACT.

k. MBASURING EQUIPMEXD. Distriet shall Turnish, instiall,

operate snd meintain at its own expense at sald delivery polnis ibe necessary
agkipment and devices of standard type for measuring properly the quantity of
wauer delivered under this agreemenv. Such meter or meters and ovher equipment
50 anstalled shall remain the property of District. City shall have access $o
such meberiag équipmant a8t 8ll reasonable times, bub the reading, calibration,
and adjuswoent thereof shall be done only by the employees or agents of zhe

Diszrics. For the puxpose of this agreement the original record or resding of

<t
&
o
2

eter or meters shall be the journal or obher record book of Bistrict in
ite offlice in which the records of ithe employees or asgents of Disvrict who Lake

the reading cre or may be transcribed. Upon written raquest of City, Disuxriles

*,
43

211 give City a copy of such journal or record book, or permit Ciity to nave
aeacss o the sawe in the office of Disériet during reasonable business hours.

Neu more than once in each calendar nonth, on e aate 28

3
2]
™
3
st
iy
[
]
S

e of such valendar month &s practleal, District shall calibrete its
neters il reguesied in wribting by City to do so, in the presence of a represent-

atlive of City, and itle parties shall Jointly observe any adjustmenis which are

“he melers in cass any adjustments shall be necessery, and o tue chock

.
coonarter provided for have beon lnstalled, the some shall nlur be eal-

~ -« Wiy dincthe presence of . representative of District and ohe rertles
g-a. 2 - aaily observe any adjusiment in case any adjusirent is

s, i Tnwritdng request Distrist vo celibrate its mesers

*iee of the time when any such calidbration is to be oy

¢. the City is not preseut at the time set, Districs nny procona

n
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vl s S et O moters and the check meter or mesers, 1F any -ueh onaoy

I8,

wdy -
£
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megun o cesers shnll be inssniled, sueh pavis will prompbly vobify ine orher
party, and the parties hereto shall iben cooperate 0 procure an ‘mmedinte
colivrntion test and joink observazion of any adjustaent snd tbe safd meter
or verers shall then bo adjusted t6 suturscy. Bach party shall give i wlhor
poriy forty-eight (8) houwrs?' motice of the time of all vesis of meters 40
thel Lhe slher parsy mpy conveniently hnve n representative precens.

If upon Gay Lest, ihe percentage of inazeurasy of an
mevering acudpurent is found to be in .xeess ol Lwo per cent {2%), registration
sheraos nhall be corrected Tor o pericd sxtending beck to the time when such im-
ascurecy began, 17 sueh time is ascertalnzble, and 1P such time 1s now ascertain-
ckle, then Tor a period exiending dack one-nelf {1/2) of the vime elepsed since
che lest dote of calibratzion, bet in no event further back than s period ol
oK (6) moiths. TP for any reason eny neters are out of service or out of
repair 3o thed the amounit of water delivered connot be asceriained Or compused
from the reading thercof, the water delivered through the period such mesers are
oul of sorvice or out of repeir spall be estimebted and agreed uponr Y the perties

hesesc upon the besis of the best date availabie. For such purpose, the best

data Aveilable chall be deemed to be the registration of sny check mater or

1

sters Lf tne seme nave been installed and are accurately regisiering. Other-
wise, btre emcunt of water delivered during such period may be estimated {i) by
correcting the error il ithe percentsge of the error is asceruainable by calitra-
tion nas.s or mathemabical celeulation, or {ii} estimating the quanity of de-
Lovery oy deliveries Wduring the preceding periods under similar conditvions when
The wmobey or Lebers were registering sccurately.

Cluy may, st its option aund ius o4n exXpense, iusuall end
aueraie & check meter to check each mever installed by District, dbun the messure-
vent o0l wanes Tor the purpose of this agrecment shell be solely by Distrizt's
@rte.t, o b in the cases hercingbove specifically provided t0 tho contrary.

2 $ 0 . mesers shall be of stondard make and shell be sublect At Lok
. es to Iinspection and esan.natilon by any employee or s.oont o
oo . e reading, cellbration nd ndjuasumeni thereot shall be w..io

. . s pv during any perisd vhen 2 check xeter mey be usoe uncer She

e v RLGDWT AN, SR - obens OF wabter delivered, in which cace

cexlbraiion and edjustment inereor shall be mede by Districe wiunh

- % sueh check wmeter oY seters tad been furnash oo Lo lostnlled bv

[
W
i
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5. UNIT QF MSAS.R .. one unin of mogsurenend Jor vwatler

o

vandard Llgul

2,20 o reunder shall be 1000 galloms of waicxr, U. S.

{a) The service to be performed under
Lhi. Con.ract by Distrisi conslsts of the readiness of the Distrier vo deliver
v Oluy, upon its desand, water in acocrdance with the provislous of Secvion 1,
cereol.

In return Tor such service {luvy agrees 1o coapousale Dis-
Lrint Ty pevsent of cersain minivum ennwal sums of money, for esch of whicn

*

3 14 sux. Dawuriew sgrees, 12 raguived by City, wo cellver all, or so much

wheres? of City mey aesire, of @& cerisin corresponding volvme of water &5 seb
Jemth ) .Por. The emount of the minimws ennual payment to be made by City for
& given calonder year 1s Cetermined by muluiplying eighteen {18¢] censs by
whe nusber of thoussnd gellons of water “Alloved for Minimum Peynont” eppilce-

eble $o such yeer, The allowed smounss of woier respectively for sush minimun

payaenis curing the Tirst six (6) full calendar years are:

endar Gallons of Water Allowed

ervice for Mnypun Payoent

v 825,000,000 -

o 855,000,000
505,000,000
Yk5,000, 000
955,000,000

*,0k0,000,000

ot

(SRR O e o] O
"
fo

r

L £t
[

{Mor revy 2 arformed by District prior o ik
N ot Ly peyTont shell be for sueh Jre
y.ex . 3o .o preseribed for the Tirst ful

Lirony full calendnr eer, ihe
3, i partion of the talencer

Tor

In gny ong year, wabor in cxeess of the volume sllownd

o2 oo 4 yesx may be purchased by Civy from Disirict a2t g 20.t OF Sowe.
eoe o, U0 s 000 gelicns for such oXeess waler, subject nowever <o the Landse
cd0ul s Cwevlnon 1 hereo?.
.
Payment 0f the minimum sarusl service charges L. "ol . una

-

cae.. year by the Cliy to the Disurict in vvelve egual moavhly in-

- kgl wihich shall be due and payablc on or before th. 10U say oF

. . ‘ il whe service. Paywent for wnber o elivercd In any yoad b
olwre alloved Zor the mi.imum annusl paymens erfsciiva Tor 1han

G iade by the City to ihe ... Lrict 8L the rate of feven ce~i. (7o

. . ceoon or bedore the 10th Ly of Janvary foiloving th. sad ol



Linbiliiy for meking payments as herein set forth shal

1%

comaancs: on the date of the first tender of delivery of water o the Clty oy

the Di.uried s the Point of Deiivery.

The mipimuwan annwel poyments hercinabove lleced ghall nob

be reduecd except ap provided hereinafver in sub-scculon {c} of this Scctlon,

{5} In the eveni that {ity shall fail to make any such

zmer.shLy payment or annual peyment within zhe time hereln in this szection speci-

iod, 1nterost on such amount shall sccrue av the rate of Pive Per lent (5%)

+h

1

or amnin Sron the date such payment becomes due until paid In full with datexr-

est as herein specified. In the event such payment is not mede within sixby

(60) daye Trom the date such payment vecomes due Distriet may ot ius opuion

discontinae delivery of water o the Jity until the amcunt due Districu is

paid in full with interesi as herein specified.

{c) On or perore Fevruary 10 nexs Tollowing ihe first six

ull cnlendar years of tendered water service the Board of Direétors of District
shall snalyze Tinally the finances of Districi, ineluding the condivlon of ell
Tunds reguired to be esteblished ané wainbsnined under the resclution anthoriz-

ing the issuance of the Bonds or in the indenture securing the Bonds, or in both

such in Yrecents. AT that Sime the Board shall redetermine the rates 30 be
chargec 0 walter and shall fax sueh rates as will provide Tully for mainten-
ance and .Lcereting expenses and Tor the mainverance of all funds and the perforne
erce of a.l sovesants prescribed by the resolution suthorizing the 3onds and the
indeny .o sc:curing the Bonds., Such rates shall remain aeffecitive fhrouglhour

tha then ¢ lencar year. Similar action shall be tsken on or before February 10
ol .¢. yor . thereafier while any of the Bonds or interest thereon are ous-

; provided that it shall be the duty of the Bosrd av all

ter and refnizin rates for service wpder this Contrazy and
H

... cowtracts for similar oexvace which will be sufficient ror oporua-

Cme e e aeede e 0f DHstrictls Wou v Supply System, to establiith wnd mein-

are required und. r the bond rescluvicn or wder the

. wrirg tne Sonds and at 211 ovents vo prevent eny defan voin the
. ~oresn on oor principal o+ the Bonds.

:nd interast thereon are

tr D District shall oo like manner on or befnre ioora oy 10
- Sie roues whideh shall be | clisoeble for she then currant
.
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calenday vesr and which shell be sulticiont Lo assure puyment of malntecncnce
and operation expenses of Distriet and Lo ooy lor puch iuprovemenid And ox-
tensions as may in the opinion of the Ponrd de decmed advizeble.

(c) After the clowe of she 5ix Yoar Feriod District

sRall sond n bill to bthe Cisy woathly showing the amoant of watex delivered

1y ity Juring the preceding billing mounth, which bill shall diseloss the

tiey of weler Gelivercéd during such month and the charge tnerelor. Gana
bills sheLl De rendered o the City ou or before the 5ib day after tac ond

of such month and each suck Bill skall de peid by the City on or belore the
10th ¢» - of vhe month in winich the Bill s received. FProvided, however,

thes tr Bill for services rendered during the month of January next follow-
isg the close of uhe Six Year Period end the vill for sach January thereaiver
shall %. reandered to the City oo or berore February 15 following end shell
Be taid on or berore the 20th &ny of such month.

7. BSPECIAL CONDITIONS. ({a) Districs agrees 6 pro-

ceed prompuly with the corstruction of the Tzearlities necessary to the
performance of 1v§ obligations Rhereunder. "It 45 not iz position fo guar-
antee the Zate on which 1% will be able to mske the first delivery of water

to City. b District is moking a diligent effory be tmve ivs fecilities
complese.. to Polnt of Delivery 60 as 1o furnish watler to the Cliy whlyiy

{30} menth: ofter the sale and delivery of District's Boads. Distrist shall
soy e dianke to the City for any demepes occasioned by delay in the vommerce-

meln af el service o Clty. After vater is first wendered for delivery

o

o Uity ac 2odny of Delivery, Distried shall, subjoet to obher werns end
eorndizions of this fontract, continuelly hold iiself raesdy, willing ana

able to supply water to Uity to the excunt of the maximum eacunt herein

contrac ea uo bo Jurnished o Ciby.
:

cov: * % be subject to the provi ons of Scction 8 of this Co. trucy.
(v} Title %o all w.les supplied hereunder shall remein

w o Joint of Belivery, «nd uporn passing through Disvelovis

sooowd Point of Deliviyy citle o the water shall pass o Civy

. .ty acvete shall exre2 1o sove and hold tho other paruy hara-

¢ o of setlon which may be as.oy.ed
Seorea wn el Wt o the transportasion, delivery nné gisposal of s
oo 0N L ke rosadn - fnosuch periy. Tois covenant is tot made Yor the
s v 2 snw vhlrd party.
o
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{¢) It 3s expressly mndersiood and ogreed thel any oo~
Ilgatien on ihe part of the District 1o complete and operane the sald
sacrlities shall Te conditioned wpon (i Tolleowing:
) {1} fThe rinal c;ecution of & contrach wiin Jovern-
ment ventung in Distrisi the righvs to 100,000 sere feet of storage space
in Lavon;
» {2) The issuance of & Persmit By the Zonrd of

Texes covering the right o appropoiaut the

weler 1o be stored lu the 100,000 sere feet of such storage space in Levan;

{3) The execuuion of coniracts with othe

and producing revenues wiaich in the Judgment of Distries will

poroit she finsncirzg and comstructicn anc operation of Districi's Water

() Sale of Bonds in an smount Lo assure sonsuLruce
tion 6. District's Weier Bupnly System; .

{5} District's ebilizy to obuain all necessary
el f., Labor and cquipment necassary ror complevion of Distriatis Water

~, iaw av
SAERIPRT RN 3N

2,

{a} Distriet shall never have the right vo demand vay-

Lenu oLr Wiy oF any obligetlon assumed or imposed on v under snd by virtue
of thl. Ca uract frow finds ruised or to be raised by texation. Cliy's
oLlluz.d 7 ander this Jontract shall never be construcd o be & debh of City
oX suez Kind s Lo regulre it under the Constitution end laws ol uhis Stave
o .aovy onl collect s tex Yo Glscharge such obligation, 1t being expressiy

LaCEYEToba by the pertiles 1 payments duc By ihe Uity herzinder

13
®
o
13
ol
le]
£
33
e
ot
ied
oot

« ¥t o orave from waber revenues received by City.

{e) City represunts ard covenanvs thal all payments to

o 400 aerr by 1t shall econctlivue “Operabing Bxpenses” of its vater-
o Loosdaloculnor zed in Chapber 32 snd as defined in Arsicle L1332

L TEe werioed Givil Blavupes of Tese. ac amended, snd $hat such paytents

e T aeden OROCXLLGE LpEnse. .. L0 ooy and all revenus bouds of sho
Ly wr.o” oare swpported in whole or it sert by & pledge of the rovenuss o

tervorks system, with the effect that the City’s chiigation =uo

Troz 1ts water revenue: under ihis Contrect hos prisrsity over

wh o
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"o ob.igioion o moke paymwests of ihe principal of and interesi on any fuch

Soné . wheeh are on will bo auppocted dn vhole or ir part by A pledrie oF whe

: 31700

Bt tn wnle WOXRS SYsLen revonut.o.
{f} City ngrees to Tix snd collest such rotes and charges

far wuser and services to be supplind by 1ts waberworks system as vill make

possible fhe promps Layment of 311 expenses of operabing and meinialsing its

vaterworks system including all paymenis cotiracied acreundsr, and the proupt
anyment of the principal of and anterest on its obligstions payavle from the
revenw. . of its waterworks systen,
8. FORCE MAJEURL. In case by resson of "Force Majeurs®
alzher parly hereno shall be rendered ungble wholly or in part te carry out
fts abii.tions upder this agreement, oiher Then the obligetion of City o
neke e yvyments required under the terms hereol, then 1f such iy ehall

give nasice and Tull parideulars of sunh "Foree Majeure' in writing to the

ther persy within & ressornable time arier occourrence of the event or ceuse

W

ralied on, the obligarion of the perty giving such nctice, so fer as it 1
afTocted hy suoh "Foreca Majeurs™, shall te suspended durding fhe continuence
ol tre fuebilisy then cladmed, wur for no longer period, and any such party
snel. end o avor 1O remava or overcome such dnabllity with all reascngble dis-
el e term "Foree Majeuwre"” as employed herein, shell wesn scts of Cod,
ty.em.. o Loubc or othex indusirial disturbaness, acts of pablis anony,

roane of sny kxind of she Governmeng of whe United Stabes ar the Siate of

Texes e oy oivdl or milttery suthorinvy, inpurrections, rioto, oy dzaics,

T Vightning, earthguoke, fires, hurricancs, storms, rlcoed., wish~
PR Mty 2ITLsTs, restreint of  overnment and people, oivil dist rb-

ane ., -~ anlonlong, troskege Or aac.dents o moohinery, pipe lines or cuculs,
U s avare Tarlure of waser oply, and inabllity on part of Disurdc:
ol iess ey herow dexr, or of Clty to reccelive water hercunder, on ooiount

- © s not reasonably within the vontrol of the perty claixing

enooLF L I is underntood and o orecd that ine sestlement of sirikes
Cieoooe s o chall o ldrely withio Jhe dinervetion of the party havizg the
FURREENT wmd bt above requisones 4 dhet any Foroe Yajdeure shall oce
e co o srac.e &ispanc. roll not roguire the seltlomont o8
T - o ¥ oaeecding to s mvunds ol tho cppusaing pariy o
Coautlomont s wnfav Ll ie o it lu the ;gagﬁgnﬁ of LUl mpariy
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Lov diffieulty. Foren Mojoure sball nou ralleve ity ©

vion Lo soke peyinis 30 Distriet as vequirea under Jeotion O
9.  INGURANGH. e andeature which will seoice the Sonds

will contaln appropriate provisions roquiving District te carry insursnce on

ius in.uribie propertles Tor purpozes sud in smounts which would ordanarily
be carried by a privately owned usility company wider coniract vo perform

services similar wo thcée urderzaxen Ty District in shis Cortrach. @uch pro-
v-sior: will be so designed as o afford protection not oaly Tor the 1olders
of tie Bomds but to assurs end Tocilitate, €0 the exvent feasatle and proe-
ticeb. , wne restoration of damsged or destroyed properties and o minimize

the inverrupbion of service to Cliy end cthers.

10. TEZ3M OF CONDRACT. Tals Convract shall continue in

force and effect fox & period of Fifsy yeurs from the dave of ivhe Iirst itan-

a
4
of
s
3
(¥l

der of delivery by the District of water to City, and for the pyerind
11 afaition vhereto while any of the 3onds ere outstanding ang unpaic. Gty
snazl have the right to an extensicn of the teym of this Contrach bayond the
fmnigiel Jirvy year term in like manner end 5o ihe oxtenu bhat Dustrict’e
contrnet with Jovernment may be extended boyond the initisl JIfvy yesar herm,
11, MODRIFIC.PION. This Contracy may be changed or modi-
fied aly with the consent of the goveraing bodies of bolh Distrliet and Civy.

Suer .adifzeation may be regues

pRTLY, ik which event 2 Jjommt

zeatiry o0 suen governing boaies shall ce held aot less shap ninesy days afver

W e sl sueh nobidce, at wineh oind oweting the requssted chenpes or
3 w.i13 snell be considered ond discuzsed.  No such choanpe ¢r modifica~
Lo 4 e made winieh will affecy adversely the prowpt poyment when due of
[EON s TeguiTen w0 e palid by Gty wvnder the werrms of shic Coubracy end
Loooue ot e shell be effecvive which would cause & vielaviol of suy pro-

Jewrr G0 e Resulumion suthorizing or the indeniure seouring the Bond..

12, H2GU Voo This Oortracs shal. oe sublect

© ruses, regulavions ang - .w  a2pplicable herete passad or prooule
Cunate of Texas or any govarnmental
N . A W vy meunirLned vepresanzative

anr pe - <

A v oe . any of them,
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13. FOTICRS, All notis. or communlcasions provided for
tr-2nn1l te in writing ond shall be eiuher delivered to City or Diswricy,

Lt
oro17 o Led, shall b ;énff"dy‘veg:;s:,eraci mail, postage prepaid, addressed To
until cunerwi.e specified by the District in writ-

Clty ..o Gorland, Tuewes, or

o bisvrict at Wylie, Texas.

parties hereto acting under

B

1% WITRESS WAZRDOF, sthe
dles have caused this Coniract 0

ir resToctive gove

Baaaetuey of bhair 7
pe duly suocuted in scveral counterparts, esch of which shall constituse so
originet, il as of the doy and year flrst written sbove.
NORIE ‘I‘EX:’\/S}MIB\I;CEAL WATER DISTRICT
1 H ‘ ,f\" -~
N ]' 3 4 N s
BY <7 L Yo CZ‘//{_/L«/’“\ - /(“’(
"y Zresident
§ v
ATTRBR:
. e - )
-
teeretary .
CITY OF GARLAND, TEXAS
Vad
4
BY ﬁ/@ &J/M}ﬁ—f
Mayor
AT
v =r .
s N /,/2 NP P e
©Cavy Sacveinry

T
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el VO TTXAS

Co. MY r COLLIN

FORE ME the undersigned hotary Public in and for Collin

ol

Cs4n, on this doy porsonall: eppeared J. . Cantrell and C. Hangford

Huy snown ho me to be she persons whose names ere suoscribed to the Jore-

going instruzen: and known to me to be, respectively, the rresident and seerae=

tary ». *he North Texes Municipal Water District, and esch acknowledged o me
€

WanL . ¢ executed said instrument for the purposcs and considerations therein

enft in the capaciiy therein stabted and as the act and decd of

Worth Mes.. Municipel Weter District.

W

THE STAIE OF TRYXAS

GIVEN UWDER MY FAND AND SEAL OF QYFICE this the ,{O’M«, day

Notary Public, Collin Counvy,
Texas

o ce ¢4

CCOURTY OF DALLAS
FEFORE ME the undersigned Nolary Public v and Tor Dallas

Saeis, Tuaus, on ihis dey personelly appeared Ho A. Walker end Dollye Morris,

e mozecy Lo me o be the person whocse naxe is subscribed to the Toiregoing

cwhswntn . rnd eech acknowledzed to e Lhat he had executed the same for ke

¢ cousiderations therein expressed enéd in the capacity therein

act and decd of tne City of Garlend, Texes,

© ... EXECUTED under my hand ané seal of office this vne _/J7H.

:

- « .
/}‘C}\-"/v Sy LE5

Notary Public, D\gi‘:las SOl LY
Texas
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S SEERETARY FILE

THE STATE OF TEXAS

e se 4y

COUNTY OF DALIAS

THIS CONTRACT (herelnafter called the "Contract™) made

and entered into as of this the 12th day of December, 1953, by and between

L—— SEEEY

North Texas Municipal Water District (hereinafter called "District") a
water congervation district, created by Chapter 62 Acts of the Regular
Session of the 52nd legislature (hereinafter called "Chapter 62") pursuant
to Article 16, Section 59 of the Constitution, and the City of Mesquite,
Texas, a municipal corporation in Dallas County, Texss, acting under ibe
laws of the State of Texas, and acting under its Home Rule Charter, (here-

inafter called the "City"):

WITNESSETH:

WHERBAS, the City owns its water distribution system snd
its water supply facilities; and

WHEREAS, City is desirous of obtaining a more adequate
and dependable water supply; sasnd

WHEREAS, District is acquiring from the United States
Government (hereinafter called the "Government") the right to store water in
Lavon Reservoir which has been constructed by the Government on the Bast Fork
of the Trinity River in Collin County (hereinefter called "Iavon"); and

WHEREAS, the Contract between District and Government
will provide: +that District will have the storage rights in 100,000 acre
feet of storage space in lavon, for a period of 50 years with the privilege
of negotiating with the Government for & renewal of such storage rights; end

WHEREAS, District's engineers, taking into considerstion
the rainfell and run-off records of the vatershed estimate that the safe an-
nual yleld of water from the operation of said 100,000 acre feet of storage
space will be a minimum of 35,000,000 gellons of water per day; and

WHEREAS, District. 1s contracting to pay Government an

ennual conslderation of approximately $53,000.00 per year for a period of 50

years plus District's agreed share of the expense of maintaining and operating
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Lavon, which annual payments will be a continuing charge ageinst District's
operating expeuses; and

WHEREAS, District is preparing to issue and sell bonds
in the approximste amount of Nine Million ($9,000,000.00) Dollars (whether
issued in an amount more or less than such figure, together with any addition-
al bonds to be 1ssued by District, and refunding bonds ilssued in lieu of such
bonds (hereinafter called the "Bonds") for the purpose of: the acquisition
of necessary lands, the erection and construgtion of purification, pumping
and local storage facilities and the installation of pipelines, all for the
purpose of providing and transmitting treated water for certain cities; which
storage space at lavon, intake facilities, pipelines, purification plant,
pumps, local storage and related facilities will constitute District's water
supply system (hereinafter called "District’s Water Supply System"); and

WHEREAS, heretofore Distriet has filed with the State
Board of Water Engineers of the State of Texas Application No. 1820 for a
permit, aunthorizing the appropriation of 60,000 acre feet of water per snnum
from Lavon Reservoir, hereinabove mentioned, and the diversion therefrom by
means of gravity and pumping of such water for domestic, municipsl and indus-
trial purposes, including especlally the right to deliver such water to any

or all of certain cities, including "City"; and

WHEREAS under Chapter 342 Acts of the Regular Session of
the 5lst legislature (hereinafter called "Ghapter 342"), and pursuent to an
election held in City on December 5, 1953 in accordance with Chapter 342,
City is authorized to enter into this Contract; and

WHEREAS, by the execution of this Contract, the City is
surrendering none of its right to the ownership and operation of its present
water supply or its water distribution system, but is expressly asserting
its continued right to operate such water supply and distribution system; and

WHEREAS District will have availsble water in the guan~
titles hereinafter contracted to be sold by it to the City; and

WHEREAS, it is known to both parties that the District
will use this Contract as the basis for the obtaining of credit through the
issuance of District's Bonds and as the means for the payment of its main-

tenance and operating expenses and payment of the principal of and interest
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on District's Bonds and the establishment and meintenance of reserves for
such purposes; and

WHEREAS, the City recognizes the fact that the District
must of necessity make similar contracts with one or more additional cities;

NOW, THEREFORE, in consideration of the mutual covenants
and asgreements herein contained, District agrees to furnish and City agrees
to pay for water supply services upon the terms and conditions and for the
consideration hereinefter set forth, to-wit;

1. QUANTITY. Subject only to the provisions of this
Section and Section 8 hereof, District agrees, during the peried of this Con-
tract to tender and make available to the City, for its own use and 2% the
delivery point as hereinafter specified, treated water in the volume required
by the City, provided that the maximum rate of Zelivery of such water shell
not exceed 2,000,000 gallons per day, and City agrees to pay the District for
such service in accordance with the provisions of Section 6 hereof.

Should City desire to increase the maximum rate of delivery
as hereinabove fixed, s formal request stating the desired rate of increased
delivery shall be addressed to the Board of Directors of the District and shall
then hecome a matter of negotiation between City and District.

District will use its best efforts to remain in & position
to furnish water as hevein contracted to be sold to City, but its obligation
shall be limited to the amount of water available in Lavon.

In the event that it should become necessary for District
to limit its delivery of water to City because of low storage in Lavon, City
shall be entitled to receive during such peried of scarcity its pro rate share
of water available in the reservoir as determined by the proportion which the
volume of Lavon water used by it during the last preceding calendar year in
which rationing was not necessary bears to the total volume of Lavon water used
by all cities served by the District during such calendar year.

2. UALITY. District is cbligated to treat the water to
be delivered by Districi{ and received by City hereunder so as to meet the
standards of the State Health Department of the Stete of Texas.

3. POINT OF DELIVERY. The point for delivery of water to
City from District's Water Supply System shall be to s ground storage terminal

to be located by District's engineer. Such location will be selected with due

..3..
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regard to any storage facilities City may own, if in the opinicn of such en-
gineer such City-owned facilities may be used economically (hereinafter called
YPoint of Delivery").

City agrees to construct, maintain and operate at its own
cost and expense at such delivery points all equipment and facilities necessary
to receive and teke such water from District's storage terminal or from City's
storage terminal if it should be used as the terminal, which equipment and
facilities will be operated by the City in accordance with the terms of this
Contract.

4, MEASURING EQUIPMENT. District shall furnish, install,

operate and maintain at its own expense at said delivery points the necessary
equipment and devices of standard type for measuring properly the quantity of
water delivered under this agreement. Such meter or meters and cther equipment
50 installed shall remain the property of District. City shall have access to
such metering équipment at all reasonable times, but the reading, calibration,
and adjustment thereof shall be done only by the employees or agents of the
District. For the purpose of this agreement the original record or reading of
the meter or meters shasll be the journal or other record book of District in
ite office in which the records of the employees or agents of District who take
the reading are or may be transcribed. Upon written request of City, District
will give City a copy of such journal or record book, or permit City to have
access Lo the same in the office of District during reasonable business hours.

Not more than once in each calendar month, on & date as
near the end of such calendar month as practical, District shall calibrate its
meters if requested in writing by City to do so, in the presence of a represent-
ative of City, and the parties shall jointly observe any adjustments which are
made to the meters in case any adjustments shall be necessary, and if the check
meters hereinafter provided for have been installed, the same shall also be cal-
ibrated by City in the presence of a representative of District and the parties
shall jointly observe any adjustment in case any adjustment is necessary. If
City shall in writing request District to calibrate its meters and District shall
give City notice of the time when any such calibration is to be made and a rep-
resentative of the City is not present at the time set, District may proceed
with celibration and adjustment in the absence of eny representative of City.

If either party at any time observes a variation between

the delivery meter or meters and the check meter or meters, 1f any such check

e
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meter or meters shall be installed, such party will promptly notify the other
party, and the parties hereto shall then cooperate to procure an immediate
calibration test and joint observation of any adjustment and the seid meter

or meters shall then be adjusted to accuracy. Each party shall give the other
party forty-eight (48) nours' notice of the time of all tests of meters so
that the other party may conveniently have a revresentative present.

If upon any test, the percentage of inaccuracy of any
metering equipment is found to be in excess of two per cent (2%), registration
thereof shall be corrected for a period extending back to the time when such in-
accuracy began, 1f such time is ascertainable, and if such time is not escertain-
able, then for s period extending back one-half (1/2) of the time elepsed since
the last date of calibration, but in no event further back than a period of
six (6) months. If for any reason any meters are oub of service or out of
repair so that the amount of water delivered cannot be ascertained or computed
from the reading thereof, the water delivered through the period such meters are
out of service or out of repair shall be estimated and agreed upon by the parties
hereto upon the besis of the best data available. For such purpose, the best
data available shall be deemed to be the registration of any check meter or
meters if the same have been installed and are accurately registering. Other-~
wise, the amount of water delivered during such period mey be estimated (i) by
correcting the error if the percentage of the error is ascertainable by calibra-
tion tests or mathematical calculation, or {(ii) estimating the quentity of dé-
livery by deliveries during the preceding periods under similar conditions when
the meter or meters were registering accurately.

City may, at its option and its own expense, install and
operate a check meter to check each meter installed by District, but the measure-
ment of water for the purpose of this agreement shall be solely by District's
meters, except in the cases hereinabove specifically provided to the contrary.
All such check meters shall be of standard maeke and shall be subject at all
reasonable times to inspection and examination by any employee or agent of
District, but the reading, calibration and adjustment thereof shall be mede
only by City, except during any period when & check meter may be used under the
provisions hereof for measuring the amount of water delivered, in which case
the reading, calibration and adjustment thereof shall be made by District with

like effect as if such check meter or meters had been furnished or installed by

District.
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5. UNIT OF MEASUREMENT. The unit of measurement for water
delivered hereunder shall be 1000 gallons of water, U. S. Standard Liquigd
Measure,

6. PRICE AND TERMS (a) The service to be performed under
this Contract by District consists of the readiness of the District to deliver
to City, upon ite demand, water in accordance with the provisions of Section 1,
hereof.

In return for such service City agrees to compensate Dis-
trict by payment of certain minimum sbnual sums of money, for each of which
said sums District agrees, if required by City, to deliver all, or so much
thereof as City msy desire, of & certain corresponding volume of water as set
forth below. The amount of the minimum ennual payment to be made by City for
a given calendar year is determined by multiplying eighteen (18¢) cents by
‘the mumber of thousand gallons of water "Allowed for Minimum Payment” applic-
able to such year. The allowed amounts of water respectively for such minimum

payments during the first six (6) full calendar years are:

Full Calendar Gallons of Water Allowed
Year of Service for Minimum Payment

1st 130,000, 000

2nd 141,000,000

3rd 151,000,000

Lth 161,000,000

5th 172,000,000

6th 183,000,000

(For service performed by District prior to the first full calendar year, the
minimum monthly payment shall be for such fractional portion of the calendar
year at the rate prescribed for the first full calendar year.)

In sny one year, water in excess of the volume mllowed
above for that year may be purchased by City from Districit at a cost of seven
cents (7¢) per 1000 gellons for such excess water, subject however to the lim-
1tations of Section 1 hereof.

Payment of the minimum annual service charges listed above X
shall be made each year by the City to the District in twelve equal monthly
installments, each of which shall be due and payable on or before the 10th day
of the month following the service. Payment for water delivered in any year
in excess of the volume allowed for the minimum annual peyment effective for
that year, shall be made by the City to the District at the rate of seven
cents (7¢) per 1000 gallons on or before the 10th day of January following

the end of such year.
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Liability for making payments as herein set forth shall
commence on the date of the first tender of delivery of water to the City by
the District at the Point of Delivery.

The minimum snnual payments hereinabove listed shall not
be reduced except as provided hereinafter in sub-section (c¢) of this Section.

(v) In the event that City shall fail to meke any such
monthly payment or annual payment within the time herein in this section speci-
fied, interest on such amount shall accrue at the rate of Five Per Cent (5%)
per amnum from the dste such payment becomes due until paid in full with inter-
est as herein specified. In the event such payment is not made within sixty
(60) days from the date such payment becomes due District may at its option
discontinue delivery of water to the City until the amount due District is
paid in full with interest as herein specified.

{e¢) On or vefore February 10 next following the first six
full calendar years of tendered water service the Board of Directors of District
shall anslyze finally the finances of District, including the comndition of all
funds required to be established and maintained under the resolution authoriz-
ing the issuance of the Bonds or in the indenture securing the Bonds, or in both
such instruments. At that time the Board shall redetermine the rates to be

charged for water and shall fix such rates as will provide fully for mainten-

ance and operating expenses and for the maintenance of all funds and the perform-

ance of all covenants prescribed by the resolution authorizing the Bondes and the
indenture securing the Bonds. Such rates shall remain effective throughout
the then calendar year. Similar action shall be taken on or before February 10
of each year thereafter while any of the Bonds or interest thereon are out-
standing and unpaid; provided that it shall be the duty of the Board at all
times to fix, alter and maintain rates for service under this Contract and
under other contracts for similar service which will be sufficient for opera-
tion and maintenance of District's Wabter Supply System, to establish and main-
tain all funds which are required under the bond resolution or under the
indenture securing the Bonds and at all events t0 prevent any default in the
payment of interest on or principal of the Bonds.

(d) After all Bonds and interest thereon-are paid the
Board of Directors of District shall in like manner on or before February 10

of each year fix rates which shall be applicable for the then current

_7..
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calendar year and which shall be sufficient to assure payment of maintensance
and operation expenses of District and to pay for such improvements and ex-
tensions as may in the opinion of the Board be deemed advisable.

(e) After the close of the Six Year Period District
shall send a bill to the City monthly showing the amount of water delivered
to City during the preceding billing month, which bill shall disclose the
quantity of water delivered during such wonth and the charge therefor. Such
bills shall be rendered to the City on or before the 5th day after the end
of such month and each such bill shall be paid by the City on or before the
10th day of the month in which the bill is received. Provided, however,
that the bill for services rendered during the month of January next follow-
ing the close of the Six Year Period and the bill for each January thereafter
shall be rendered to the City on or before February 15 following and shall
be peid on or before the 20th day of such month.

7. SPECIAL CONDITIONS. (&) District agrees to pro-
ceed promptly with the construction of the facilities necessary to the
performance of 1ts oéligations hereunder. It is not in position to guar-
antee the date on which it will be able to make the first delivery of water
to City., But District is meking & diligent effort to hsve its facilities
completed to Point of Delivery so as to furnish water to the City thirty
(30) months after the sale and delivery of District's Bonds. District shall
not be liable to the City for any damages occesioned by delay in the commence-
ment of such service to City. After water is first tendered for delivery
to City at Point of Delivery, District shall, subject to other terms and
conditions of this Contract, continually hold itself ready, willing and
able to supply water to City to the extent of the maximum amount herein
contracted to be furnisked to City. ITiability of the District under this
covenant shall be subject to the provisions of Section 8 of this Contract.

{b) Title to all water supplied hereunder shall remain
in the District to Point of Delivery, and upon passing through District's
meter installed at Point of Delivery title to the water shall pass to City.
Each such party hereto shall agree to save and hold the other party harm-
less from all claims, demands, and causes of action which may be asserted
by anyone on account of the transportation, delivery and disposal of said
vater while title remains in such party. This covensnt is not made for the

bernefit of any third party.

37



{e) It is expressly understood and agreed that any ob-
ligation on the part of the District to complete and operate the said
facilities shall be conditioned upon the following:

(1) The final execution of a contract with Govern-
ment vesting in District the rights to 100,000 acre feet of storage space
iz Lavon;

{2) The issuance of a Permit by the Board of
Water Engineers of the State of Texas covering the right to appropriate the
water to be stored in the 100,000 scre feet of such storage space in lavon;

(3} The execution of contracts with other cities
in number and producing revenues which in the judgment of District will
vermit the financing and construction and operation of District's Water
Supply System;

(h) Sale of Bonds in an amount 10 assure construc-
tion of District's Water Supply System;

(5) District's ability to obtain all necessary
material, labor and equipment necessary for completion of District's Water
Supply Systen.

() District shall never have the right to demand pay-
ment by City of any obligation assumed or imposed on it under and by virtue
of this Contract from funds ralsed or to be raised by taxation. City's
obligation under this Contract shall never be construed to be a debt of City
of such kind as to require it under the Constitutiocn and laws of this State
to levy and collect & tax to discharge such obligation, it heing expressly
understood by the parties hereto that all payments due by the City hereunder
are to be made from water revenues received by City.

{e) City represents and covenants that all payments to
be made hereunder by it shall constitute “Operating Expenses” of its water-
works system as authorized in Chapter 342 and as defined in Article 1113
of the Revised Civil Statutes of Texass as amended, and that such payments
will constitute operating expenses as to any and all revenue bonds of the
City which are supported in whole or in part by a pledge of the revenues of
the City's waterworks system, with the effect that the City's obligation to

make payments from its water revenues under this Contract has priority over
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its obligation to meke payments of the principal of and interest on any such
bonds which are or will be supported in whole or in part by a pledge of the
City's waterworks system revenues.

(£) City agrees to fix and collect such rates and charges
for water and services to be supplied by its waterworks system as will make
possible the prompt payment of all expenses of operating and maintaining its
waterworks system including all payments contracted hereunder, and the prompt
payment of the principal of and interest on its obligations payable from the
revenues of its wabterworks system.

8. FORCE MAJEURE. In case by reason of "Force Mejeure"
either party hereto shall be rendered unable wholly or in partffo carry out
its obligations under this agreement, other than the obligation of City to
make the payments required under the terms hereof, then if such pety shall
give notice amd full particulars of such "Force Majeure” in writing to the
other party within a reasonable time after occurrence of the event or cause
relied on, the obligation of the party giving such notice, so far as it is
affected by such "Force Majeure", shall be suspended during the continuance
of the inability then claimed, but for no longer period, and any such party
shell endeavor to remove or overcome such inebility with all reasonable dis-
patch. The term "Force Majeure" as employed herein, shall mean acts of God,
strikes, lockouts, or other industrial disturbances, acts of public enemy,
orders of any kind of the Government of the United States or the State of
Texas or any civil or military suthority, insurrections, riots, epidemics,
lendslides, lightning, earthquake, fires, hurricanes, storms, floods, wash-
outs, droughts, arrests, restraint of government and people, civil disturb-
ances, explosions, breakage or accidents to machinery, pipe lines or canals,
partiel or entire failure of water supply, and inability on part of District
to deliver water hereunder, or of City to receive water hereunder, on account
of any other causes not reasonably within the control of the party claiming
such inability. It is understood and agreed that the settlement of strikes
and lockouts shall be envirely within the discretion of the party having the
difficulty, and that the above reguirement that any Force Majeure shall be
remedied with all reasonable dispatch shall not require the settlement of
strikes and lockouts by acceding to the demands of the opposing party or

parties when such settlement is unfavorable to it in the judgment of the party
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having the difficulty. Force Majeure shall not relieve City of its obliga-
tion to meke payments to District as required under Section 6,

Q. INSURANCE. The indenture which will secure the Bonds
will contain appropriate provisions requiring District to carry insurance on
its lnsurable properties for purposes and in amounts which would ordinarily
be carried by & privately owned utility compeny under contract to perform
services similar to those undertaken by District in this Contract. Such pro-
visions will be so designed as to afford protection not only for the holders
of the Bonds but to assure and facilitate, to the extent feasible and prac-
ticable, the restoration of dameged or destroyed properties and to minimize
the interruption of service to City and others.

10. TERM OF CONTRACT. This Contract shall continue in
force and effect for a period of fifty years from the date of the first ten~
der of delivery by the District of water to City, and for the period of time
in addition thereto while any of the Bonds are outstanding and unpeid. City
shall have the right to an extension of the term of this Contract beyond the
Initial fifty year term in like manner and to the extent that District’s
contract with Government may be extended beyond the initisl fifty year term.

11. MODIFICATION. This Contract may be changed or modi-
fied only with the consent of the governing bodies of both District and City.
Such modification mey be requested by either party, in which event a joint
neeting of such governing bodies shall be held not less than ninety days after
the giving of such notice, at which joint meeting the requested changes or
modifications shall be considered and discussed. No such change or modifica-
tion may be mede which will affect adversely the prompt payment when due of
all moneys required to be paid by City under the terms of this Contract and
no such change shall be effective which would cause a violation of any pro-
vision of the Resulution authorizing or the indenture securing the Bonds.

12. REGUILATORY BODIES. This Contract shall be subject
to all valid rules, regulations and laws applicsble hereto pessed or promul-
gated by the United States of America, the State of Texas or any governmental
body or agency having lawful jurisdiction or any authorized representative

or agency of any of them.
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13. NOTICES. All notices or communications provided for
herein shall be in writing and shall be either delivered to City or Distriet,
or if mailed, shall be sent by registered mail, postage prepaid, addressed to
City at Mesquite, Texas, or until otherwise specified by the District in writ-

ing, to District at Wylile, Texas.

IN WITNESS WHEREQOF, the parties hereto acting under
authority of their respective governing bodies have caused this Contract to
be duly executed in several counterparts, each of which shall constitute an

original, 81l as of the dey and year first written above.

NOS IQIPAL WATER DISTRICT
BY /I~ '(@@LI%///
%

President
ATTEST: P
Secretlry 677
CITY OF MESQUITE, TEXAS
14
B T 0. Qe llew
Mayor
ATTEST:

_1Z%zijéxn4zA$&abfZ?Q/géuz4zi¢7

City Secretary 7 ¢

-.12.-

41



THE STATE OF TEXAS :
COUNTY OF COLLIN ;

HEFORE ME the undersigned Notary Public in and for Collin
County, Texas, on thls day personally appeared J. C. Cantrell and C. Hansford
Ray, known %o me to be the persons whose names are subscribed to the fore-
going instrument and known to me to be, respectively, the President and Secre-
tary of the North Texas Municipal Water District, and each acknowledged to me
that he executed said instrument for the purposes and considerations therein
expressed and in the capacity therein stated and as the mct and deed of
North Texas Munlecipal Water District.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the Q? day
of May, 195k.

Collin County,
Texas

(SEAL)

THE STATE OF TEXAS :
COUNTY OF DALLAS :

BEFORE ME the undersigned Notary Public in and for Dallas
County, Texas, on this day personally appeared T. O. Williams and Norme Gene
McGaughy, each known to me 1o be the person vhose name is subscribed to the
foregoing instrument and esch acknowledged to me that he had executed the same
for the purposes and considerations therein expressed and In the capacity
therein stated as the act and deed of the City of Mesquite, Texas.

EXECUTED under my hand and seal of office this the _//
day of May, 1954.

)
Notary Public, Dallas County,
Texas

(SEAL)}

_13_
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THE STATHE OF TEXAS
CouNTY oF COLLIN

THIS CONTRACT (hereinafter called the “Contract’”) made and
entered into as of thig the 12th day of Decembey, 1953, by and between
North Texas Municipal Water District (bereinafter called “Dis-
trict”) a water conservation district, created by Chapter 62 Acts of
the Regular Session of the 52nd Legislature (hereinafter called
“Chapter 62”) pursuant to Article 16, Section 59 of the Constitution,
and the City of Plano, Texas, a municipal corporation in Collin
County, Texas, acting under the laws of the State of Texas, (herein-
after called the "City"):

WITNESSETH:

WHEREAS, the City owns its water distribution system and its
water supply faeilities; and

WHEREAS, City is desirous of obtaining a more adequate and
dependable water supply; and

WHEREAS, District is acquiring from the United States Govern-
ment (hereinafter called the “Government”) the right to store water
in Lavon Reservoir which has been constructed by the Government on
the Bast Fork of the Trinity River in Collin County (hereinafter
called “Lavon”); and

WHEREAS, the Contract between Distriet and Government will
provide: that District will have the storage rights in 100,000 acre feet
of storage space in Lavon, for a period of 50 years with the privilege
of negotiating with the Government for a renewal of such storage
rights; and

WHEREAS, District's engineers, taking into consideration the

rainfall and run-off records of the watershed estimate that the safe
annual yield of water from the operation of said 100,000 acre feet
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of astorage space will be 2 minimum of 85,000,000 gallons of water
per day; and

WHEREAS, District is contracting o pay Government an annual
consideration of approximately $53,000.00 per year for a period of
50 years plus District’s agreed share of the expense of maintaining
and operating Lavon, which annual payments will be a continuing
charge against Distriet’s operating expenses; and

WHEREAS, District is preparing to issue and sell bonds in the
approximate amount of Nine Million ($9,000,000.00) Dollars (wheth-
er issued in an amount more or less than such figure, together with
any additional bonds to be issued by Distriet, and refunding bonds
issued in Heu of such bonds (hereinafter called the “Bonds"”) for the
purpose of: the acquisition of necessary lands, the erection and con-
struction of purification, pumping and local storage facilities and the
installation of pipelines, all for the purpose of providing and trans-
mitting treated water for certain cities; which storage space at Lavon,
intake facilities, pipelines, purification plant, pumps, local storage
and related facilities will constitute District’s water supply system
{hereinafter culled “District’'s Water Supply System™); and

WHEREAS, heretefore District has filed with the State Board of
Water Engineers of the State of Texas Application No. 1820 for a
permit, authorizing the appropriation of 60,000 acre feet of water per
annum from Lavon Reservoir, hereinabove mentioned, and the diver-
sion therefrom by means of gravity and pumping of such water for
domestic, municipal and industrial purposes, including especially the
right to deliver such water to any or all of certain cities, including
“City”; and

WHEREAS under Chapter 342 Acts of the Regular Session of the
51st Legislature (hereinafter called “Chapter 342”), and pursuant to
an election held in City on December 5, 1958 in accordance with Chap-
ter 842, City is authorized to enter into this Contract; and
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WHEREAS, by the execution of this Contract, the City is surren-
dering none of its right to the ownership and operation of its present
water supply or its water distribution system, but is expressly assert-
ing its continued right to operate such water supply and distribution
system; and

WHEREAS District will have available water in the guantities
hereinafter contracted to be sold by it to the City; and

WHEREAS, it is known to both parties that the District will use
this Contract as the basis for the obtaining of credit through the
issuance of District’'s Bonds and as the means for the payment of its
maintenance and operating expenses and payment of the principal of
and interest on District’s Bonds and the establishment and mainte-
nance of reserves for such purposes; and

WHEREAS, the City recognizes the fact that the Distriet must of
necessity make similar contracts with one or more additional cities;

NOW, THEREFORE, in consideration of the mutual covenants
and agreements herein contained, District agrees to furnish and City
agrees to pay for water supply services upon the terms and conditions
and for the consideration hereinafter set forth, to-wit;

1. Quantity, Subject only to the provisions of this Section and Sec-
tion 8 hereof, District agrees, during the period of this Contract to
tender and make available to the City, for its own use and at the
delivery point ag hereinafter specified, treated water in the volume
required by the City, provided that the maximum rate of delivery of
such water shall not exceed 2,000,000 gallons per day, and City agrees
to pay the District for such service in accordance with the provisions
of Section 6 hereof

Should City desire to increase the maximum rate of delivery as
hereinabove fixed, a formal regquest stating the desired rate of in-
creased delivery shall be addressed to the Board of Directors of the
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District and shall then become a matter of negotiation between City
and District,

District will nse its best efforts to remain in a position to furnish
water as herein contracted to be sold to City, but its obligations shall
be limited to the amount of water available in Lavon.

In the event that it should become necessary for District {o limit its
delivery of water to City because of low gtorage in Lavon, City shall
be entitled to receive during such period of scarcity its pro rata share
of water available in the reservoir as determined by the proportion
which the volume of Lavon water used by it during the last preceding
calendar year in which rationing was not necessary bears to the total
volume of Lavon water used by all cities served by the District during
such calenday year.

2. Quality. District is obligated to treat the water to be delivered
by District and received by City hereunder so as to meet the standards
of the State Health Department of the State of Texas.

3. Point of Delivery. The point for delivery of water to City from
District's Water Supply System shall be to a ground storage terminal
to be located by Distriet’s engineer. Such location will be selected with
due regard to any storage facilities City may own, if in the opinion
of such engineer such City-owned facilities may be used economically
{hereinafter called “Point of Delivery”,

City agrees to construct, maintain and operate at its own cost and
expense at such delivery points all equipment and facilities necessary
to receive and take such water from Distriet’s storage terminal or
from City's storage terminal if it should be used as the terminal,
which equipment and facilities will be operated by the City in accord-
ance with the terms of this Contract.

4. Measuring Equipment. District shall furnish, install, operate and
maintain at its own expense at said delivery points the necessary
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equipment and devices of standard type for measuring properly the
quantity of water delivered under this agreement. Such meter or
meters and other equipment so installed shall remain the property of
District. City shall have access to such metering equipment at all
reasenable times, but the reading, calibration, and adjustment thereof
shall be done only by the employees or agents of the District. For the
purpose of this agreement the original record or reading of the meter
or meters shall be the journal or other record book of District in ifs
office in which the records of the employees or agents of Distriet who
take the reading are or may be transcribed, Upon written request of
City, Distriet will give City a copy of such journal or record book, or
permit City to have access to the same in the office of Distriet during
reasonable business hours,

Not more than once in each calendar month, on a date as near the
end of such ealendar month as practical, District shall calibrate its
meters if requested in writing by City to do so0, in the presence of a
representative of City, and the parties shall jointly observe any ad-
justments which are made to the meters in case any adjustments shall
be necessary, and if the check meters hereinafter provided for have
been installed, the same shall also be calibrated by City in the presence
of a representative of District and the parties shall jointly observe any
adjustment in case any adjustment is necessary. If City shall in writ-
ing request District to calibrate its meters and District shall give City
notice of the time when any such calibration is to be made and a repre-
sentative of the City is not present at the time set, District may
proceed with calibration and adjustment in the absence of any repre-
sentative of City.

If either party at any time observes a variation between the delivery
meter or meters and the check meter or meters, if any such check
meter or meters shall be installed, such party will promptly notify the
other party, and the parties hereto shall then cooperate to procure an
immediate calibration test and joint observation of any adjustment
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and the said meter or meters shall then be adjusted to aceuracy. Each
party shall give the other party forty-eight (48) hours’ notice of the
time of all tests of meters so that the other party may conveniently
have a representative present.

If upon any test, the percentage of inaccuracy of any metering
equipment is found to be in excess of two per cent (2%), regisiration
thereof shall be corrected for a period extending back to the time when
such inaccuracy began, if such time is ascertainable, and if such time
is not ascertainable, then for a period extending back one-half (14) of
the time elapsed sinee the last date of calibration, but in nc event
further back than a period of six (6) months. If for any resson any
meters are out of service or out of repair so that the amount of water
delivered cannot be ascertained or computed from the reading thereof,
the water delivered through the period such meters are out of service
or out of repair shall be estimated and agreed upon by the parties
hereto upon the basis of the best data available. For such purpose, the
best data available shall be deemed to be the registration of any check
meter or meters if the same have been installed and are accurately
registering. Otherwise, the amount of water delivered during such
period may be estimated (i) by correcting the error if the percentage
of the error is ascertainable by calibration tests or mathematical cal-
culation, or (ii} estimating the quantity of delivery by deliveries
during the preceding periods under similar conditions when the meter
or meters were registering accurately.

City may, at its option and its own expense, install and operate a
check meter to check each meter installed by District, but the measure-
ment of water for the purpose of this agreement shall be solely by
District’s meters, except in the cases hereinabove specifically provided
to the contrary. All such check meters shall be of standard make and
shall be subject at all reasonable times to inspection and examination
by any employee or agent of District, but the reading, calibration and
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adjustment thereof shall be made only by City, except during any
period when a check meter may be used under the provisions hereof
for measuring the amount of water delivered, in which case the read-
ing, calibration and adjustment thereof shall be made by District with
like effect as if such check meter or meters had been furnished or
installed by District.

8. Unit of Measurement. The unit of measurement for water de-
livered hereunder shall be 1000 gallons of water, U. 8. Standard
Liquid Measure,

6, Price and Terms, (a) The service to be performed under this
Contract by Distriet consists of the readiness of the District to deliver
to City, upon its demand, water in accordance with the provisions of
Section 1, hereof.

In return for such service City agrees to compensate District by
payment of certain minimum annual sums of money, for each of which
said sums District agrees, if required by City, to deliver all, or so
much thereof as City may desire, of a certain corresponding volume of
water as set forth below. The amount of the minimum annual payment
to be made by City for a given calendar year is determined by multi-
plying eighteen (18¢) cents by the number of thousand gallons of
water “Allowed for Minimum Payment” applicable to such year. The
allowed amounts of water respectively for such minimum payments
during the first six (6) full calendar years are:

Full Calendar Gallons of Water Allowed

Year of Service Ffor Minimum Payment
186 oeeeeer e e 111,000,000
20A e 116,000,000
SEA s 122,000,000
AEh o 128,000,000
§th . . .. . ... . .. 135000000
BER s e 142,000,000

{For service performed by District prior to the first full eslendar year, the mini-
mum monthly payment shall be for such fractional portion of the calendar year at the
rate preseribed for the first full calendar year.)

49



176

In any one year, water in excess of the volume allowed above for
that year may be purchased by City from District at a cost of seven
cents (7¢) per 1000 gallons for such excess water, subject however fo
the limitations of Section 1 hereof.

Payment of the minimum annual service charges listed above shall
be made each year by the City to the Distriet in twelve equal monthly
installments, each of which shall be due and payable on or before the
10th day of the month following the service. Payment for water deliv-
ered in any year in excess of the volume allowed for the minimum
annual payment effective for that year. shall be made by the City to
the District at the rate of seven cents {7¢) per 1000 gallons on or
before the 10th day »f January following the end of such year,

Liability for making payments as herein set forth shall commence
on the date of the first tender of delivery of water to the City by the
District at the Point of Delivery.

The minimum annual payments hereinabove listed shall not be
reduced except as provided hereinafter in sub-section (¢} of this
Section.

{b) In the event that City shall fail to make any such monthly pay-
ment or annual payment within the time herein in this section speci-
fied, interest on such amount shall accrue at the rate of Five Per Cent
{5%) per annum from the date such payment becomes due until paid
in full with interest as herein specified. In the event such payment is
not made within sixty (80) days from the date such payment becomes
due District may at ifs option discontinue delivery of water to the
City until the amount due District is paid in full with interest as
herein specified,

{e) On or before February 10 next following the first six full
calendar years of tendered water service the Board of Directors of
District shall analyze finally the finances of District, including the
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condition of all funds required to be established and maintained under
the resolution authorizing the issnance of the Bonds or in the inden-
ture securing the Bonds, or in both such instruments. At that time the
Board shall redetermine the rates to be charged for water and shall
fix such rates as will provide fully for maintenance and operating
expenses and for the maintenance of all funds and the performance of
all covenants prescribed by the resolution authorizing the Bonds and
the indenture securing the Bonds. Such rates shall remain effective
throughout the then calendar year, Similar action shall be taken on or
before February 10 of each year thereafter while any of the Bonds
or interest thereon are outstanding and unpaid; provided that it shall
be the duty of the Board at all times to fix, slter and maintain rates
for service under this Contract and under other contracts for similar
service which will be sufficient for operation and maintenance of
District’s Water Supply System, to establish and maintain all funds
which are required under the bond resolution or under the indenture
securing the Bonds and at all events to prevent any default in the
payment of interest on or prineipal of the Bonds,

(d) After all Bonds and interest thereon are paid the Board of
Directors of Distriet shall in like manner on or before February 10 of
each year fix rates which shall be applicable for the then current
calendar year and which shall be sufficient to assure payment of
maintenance and operation expenses of District and to pay for such
improvements and extensions as may in the opinion of the Board be
deemed advisable,

{e} Aftor the close of the Six Year Period District shall send a bill
to the City monthly showing the amount of water delivered to City
during the preceding billing month, which bill shall disclose the quan-
tity of water delivered during such month and the charge therefor,
Such bills shall be rendered to the City on or before the 5th day after
the end of such month and each such bill shall be paid by the City on
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or before the 10th day of the month in which the bill is received. Pro-
vided, however, that the bill for services rendered during the month of
January next following the close of the Six Year Period and the bill
for each January thereafter shall be rendered to the City on or before
February 15 following and shall be paid on or before the 20th day of
such month.

7. Special Conditions, (a) Distriet agrees to proceed promptly with
the construction of the facilities necessary to the performance of its
obligations hereunder. It i3 not in position to guarantee the date on
which it will be able to make the first delivery of water to City. But
Distriet is making a diligent effort to have its facilities completed to
Point of Delivery so as to furnish water to the City thirty (36) months
after the sale and delivery of District’s Bonds. District shall not be
liable to the City for any damages occasioned by delay in the com-
mencement of such service to City., After water is first tendered for
delivery to City at Point of Delivery, District shall, subject to other
terms and conditions of this Contract, continually hold itself ready,
willing and able to supply water to City to the extent of the maximum
amount herein confracted to be furnished to City. Liability of the
District under this covenant shall be subject to the provisions of See-
tion 8 of this Contract.

(b) Title to all water supplied hereunder shall remain ia the Dis-
triet to Point of Delivery, and upon passing through District’s meter
installed at Point of Delivery title to the water shall pass to City.
Each such party hereto shall agree to save and hold the other party
harmless from all claims, demands, and causes of action which may be
asserted by anyone on account of the transportation, delivery and
disposal of said water while title remains in such party. This covenant
is not made for the benefit of any third party.

(¢} It is expressly understood and agreed that any obligation on
the part of the District to complete and operate the said facilities shall
be conditioned upon the following:
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. (1) T.he final execution of 2 contract with Government vesting
gx Distriet the rights to 100,000 acre feet of storage space in
ayon ;

(2) The issnance of & Permit by the Board of Water Engineers
of the State of Texas covering the right to appropriate the water
to be stored in the 100,000 acre feef of such storage space in Lavon;

(3} The execution of contracts with other cities in number and
producing revenues which in the judgment of District will permit
the financing and construction and operation of District’s Water
Supply System;

(4) Sale of Bonds in an amount to assure construction of Dis-
triet’s Water Supply System;

(5) Distriet’s ability to obtain ali necessary material, labor and
gquipment necessary for completion of District’s Water Supply
ystem.

(d) District shall never have the right to demand payment by City
of any obligation assumed or imposed on it under and by virtue of this
Contract from funds raised or to be raised by taxation. City’s cbliga-
tion under this Contract shall never be construed to be a debt of City
of such kind as to require it under lhe Constitution and laws of this
State to levy and collect a tax to discharge such obligation, it being
expressly understood by the parties hereto that all payments due by the
City hereunder are to be made from water revenues received by City.

{e) City represents and covenants that all payments to be made
hereunder by it shall constitute “Operating Expenges” of its water-
works system as authorized in Chapter 842 and as defined in Article
1113 of the Revised Civil Statutes of Texas as amended, and that such
payments will constitute operating expenses as to any and all revenue
bonds of the City which are supported in whole or in part by a pledge
of the revenues of the City’s waterworks system, with the offeci that
the City’s obligation to make payments from its water revenues under
this Contract has priority over its obligation to make payments of the
principal of and interest on any such bonds which are or will be
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supported in whole or in part by a pledge of the City's waterworks
system revenues,

(f) City agrees to fix and collect such rates and charges for water
and services to be supplied by its waterworks sysiem as will make
posaible the prompt payment of all expenses of operating and main-
talning its waterworks system including all payments contracted here.
under, and the prompt payment of the principal of and interest on its
obligations payable from the revenues of its waterworks system.

8. Force Majeure. In case by reason of “Force Majeure” either party
hereto shall be rendered unable wholly or in part to carry out its
obligations under this agreement, other than the obligation of City to
make the payments required under the terms hereof, then if such party
shall give notice and full particulars of such “Force Majeure” in writ-
ing to the other party within a reasonable time after occurrence of the
event or cause relied on, the obligation of the party giving such notice,
so far as it is affected by such “Force Majeure”, shall be suspended
during the continuance of the inability then claimed, but for no longer
period, and any such party shall endeavor to remove or overcome such
inability with all reasonable dispatch. The term “Force Majeure” as
employed herein, shall mean acts of God, strikes, lockouts, or other
industrial disturbances, acts of public enemy, orders of any kind of
the Government of the United States or the State of Texas or any civil
or military authorily, insurrections, riots, epidemics, landslides,
lightning, earthquake, fires, hurricanes, storms, floods, washouts,
droughts, arrests, restraint of government and people, civil disturb-
ances, explosions, breakage or accidents to machinery, pipe lines or
canals, partial or entire failure of water supply, and inability on part
of District to deliver water hereunder, or of City to receive water
hereunder, on account of any other causes not reasonably within the
eontrol of the party claiming such inability, It is understood and
agreed that the settlement of strikes and lockouts shall be entirely
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within the diseretion of the party having the difficulty, and that the
above requirement that any Force Majeure shall be remedied with all
reasonable dispatch shall not require the settlement of strikes and
lockouts by acceding to the demands of the opposing party or parties
when such settlement is unfavorable to it in the judgment of the party
having the difficulty. Force Majeure shall not relieve City of its obli-
gation to make payments to District as required under Section 6.

9. Insurance. The indenture which will secure the Bonds will con-
tain appropriate provisions requiring District to carry insurance on
its insurable properties for purposes and in amounts which would
ordinarily be earried by a privately owned wutility company under
contract to perform services similar to those undertaken by Distriet in
this Contract. Such provisions will be so designed as to afford protec-
tion not only for the holders of the Bonds but to assure and facilitate,
o the extent feasible and practicable, the restoration of damaged or
destroyed properties and to minimize the interruption of service to
City and others.

10, Term of Contract, This Contract shall continue in force and
effect for a period of fifty years from the date of the first tender of
delivery by the District of water to City, and for the period of time in
addition thereto while any of the Bonds are outstanding and unpaid.
City shall have the right to an extension of the ferm of this Confract
beyond the initial fifty year term in like manner and to the extent that
Distriet’s contract with Government may be extended beyond the
initial fifty year term.

11, Medification. This Contract may be changed or modified only
with the consent of the governing bodies of both District and City.
Such modification may be requested by either party, in which event a
joint meeting of such governing bodies shall be held not less than
ninety days after the giving of such notice, at which joint meeting the
requested changes or modifications shall be considered and discussed.
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No such change or modification may be made which will affect ad-
versely the prompt payment when due of all moneys required to be
paid by City under the terms of this Contract and no such change zhall
be effective which would cause a violation of any provision of the
Resolution authorizing or the indenture securing the Bonds,

12, Regulatory Bodies. This Contract shall be subject to all valid
rules, regulations and laws applicable hereto passed or promulgated by
the United States of America, the State of Texas or any governmental
body or ageney having lawful jurisdiction or any authorized repre-
sentative or agency of any of them.

13. Notices. All notices or communications provided for herein
shall be in writing and shall be either delivered to City or District, or
if mailed, shall be sent by registered mail, postage prepaid, addressed
to City at Plano, Texas, or until otherwise specified by the District
in writing, to District at Wylie, Texas,

IN WITNESS WHEREOF, the parties hereto acting under author-
ity of their respective governing bodies have caused this Contract to be
duly executed in several counterparts, each of which shall constitute
an original, all as of the day and year first written sbove,

Norry Texas MUNICIPAL WATER DiSTRICT
{Signed) By J. C. CANTRELL

President
ATTEST:
C. HAngrORD RAY
Secretary
{SeaL)
CiTy OF PLANO, TEXAS
{Signed) By Frep H. Mieas
Mayor
ATTEST:
W. P. YARBROUGH
City Secretory
{SEAL)

56



17

THE STATE OF TEXAS
CouNnTy oF CoLLIN }

BEFORE ME the undersigned Notary Public in and for Collin
County, Texas, on this day personally appeared J. C. Cantrell and
C. Hansford Ray, known to me to be the persons whose names are
subscribed to the foregoing instrument and known to me to be, respec-
tively, the president and secretary of the North Texas Municipal
Water District, and each acknowledged to me that he executed said
instrument for the purposes and considerations therein expressed and
in the capacity therein stated and as the act and deed of North Texas
Municipal Water Distriet.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the
6th day of May, 1954.

Rute %. THURSTON
Notary Public, Collin
{8EAL) County, Texas

CouNTY OF COLLIN

BEFQORE ME the undersigned Notary Public in and for Collin
County, Texas, on this day personally appeared Fred Miers and W, P.
Yarbrough, each known to me to be the person whose name is sub-
scribed to the foregoing instrument and each acknowledged to me that
he had executed the same for the purposes and considerations therein
expressed and in the capacity therein stated as the act and deed of
the City of Planc, Texas.

EXECUTED under my hand and seal of office this the Tth day of
May, 1954,

THE STATE oF TEXAS}

A. R. ScHELL 13
Notary Public, Collin
(SEAL} County, Texas
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the City by the Distriet 2t the T-int of Nelivery.

[e2Y

The quantities anc rotes zet ~.f Lix Jection 1 and Secblon
hereof shall be reviewes at the cnd of the first full calendar
vear after the first uelivapvy of water and the vete shall Le
redetermined by the bLrara of DRirectorg of the Dstrict in tha
same menney as 15 ig determined Cor cerber eities.

7. STHCLAL QONRITIONS. {(«) Distriet and 0ibtvy eca2ch s-rees to
nrocead prounily with bhe constructipn of the “acild
to the performanes of 1ts ouliceiiconsg aereuudsr.
rosition te ~uavantee the date on whinh 1%t will be sble to =whe the
Pirgt celivery of water o Citw . b District Zg malipn~ dilirent

effort Lo have “te 73cilities complebzad Lo Foint of Delivery oo s



to furnish water to the Citv by June 1, 1960 Marrict =nzall moc
be liable to the Citv Tor any danaper occasioned bv delay in the
commpencenant of suceh servizce ta Citv,  After wator 1o first tenders:

for delivary Lo City at Polnt of “wllverr, Dishrict sh=il

to olther teprns and conditions of this Contr:

itzmelfl ready, willing and eble o curnly gater to Cily te the o

of the mnxinum armount hersin oontricied Lo b furnishied Yo Cliv Tin

bilitv of the District under tpils covenant - 11 be sutlecht Lo thae
Section & of thls contract.

(p) Mitle to sll wveter supplisd hereunder shall reasin in toe

District Lo Foint of Nelivery, and uroa passinge throu~hDistrict’s meter

installed av Point of Delivery title to the water snsll pacss to ity
Fach auch party hereto shall arree to save ane hold tho other »oviv
harmless Crom all c¢laineg, demands, ond causes of sctien which ray bde
asserted by snyone on secount o the trraspevtativn, delivers and
disposal of said water while Li5le reralins in such vrartv., Thisg coven
g not made for the henefit of any third parts,

(c) Citv renvesents snd covenants thoco a1l paveents to be made
hereunder by 1t shall constitute "COperatine Lipenses” of ite waner-
works aystem as authorized in Chapter 342 and ss aeflned in Artlcle
1113 of the Fevised Civil Statutes of Texns as anended, end tnet
such pavyments will conztitute orerating exrenses as to anv und 21}
revenue bvonds of the City which sre guncarted in whole or in nart by
a pledee of the revenues of the Ci1tyis wateruyorks swsgten, r»ith the
effect that the City's coblisalion e make pavments from 1ty water
revenues under this Contrzcl has priority over its obliratien Lo mab
payments of the principal of and interest or any cuvh bonds unich op
or will be supported in uhele or n rart Ly & pledee of the coeyts
waterworks svysten revenues.

{d) City agreex to Tix and crlliegr such potes and chaveos: for
seter and services Lo be sunplied Loy ifn cisterincks cvusleso oen o wild
make possible the rromnt wavrent of all cxrenses of operabtins cnu
maintaining ios waterworhs sveter inclwdine all ravoents coenberactad
hereunder, and the nromnt onyeent ol the rrincinal o sad dnlevest

o 3ts otlirstions navyable “rom Lhe revznees ©f dig waterwores <vste

vt
[38eV)

i,
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8. PNTOR MAJRURE,  Tn case of reaxor of "Fores Taieure? eithar
partv hereto shall Pe readevred unad’a thelly o In nart Lo carry oug
its cbhbli-ations under this avraerent, ctner than the ohliratlon of

ity to roke the pavrents reaquired under the terms herce

“r

such narty shall rive notlice and rull warticulwry of <ueh "Torep

ajeure”™ in riting Yo the other

s rescenable Line o%ler
gecurrence of tne event or cruse yelled mn, the obliratinn ol the

party sivins sush notice, so far aa it 1& =2{ffected by such "Fores

cndeavor to remove or overesye sueh inabllity <ith 21l reasnnable

dispateh, ™heo tarn "Foree ¥sfeure” ss errloved nercin
acts of God, strikes, lockoufs, or other inruabrial disturbances,

act

(.‘.
<
Y
he}
~
T
red
[N
I$
3
3
¢
-3
<
-

nrders of anv kind of the “overnment of
the United States or tne State of Texss or anv aivil or rilitary

authority, insurrections, riots, eridesics, lands

-

ides, liechtrine,

earthcua«e, fires, hurricrnes, storms, {loods, washouts, J=curins,

arrests, restraint of rovernment and peonle, cilvil disturbsnces,

expolosions, breakaze or accldents ta -apchinery, nine linzs o~

8

canzls, partisl cr entire Tallure of water supnlv, andl inadilitv on

o)

nart of Tistrict

<t

o deliver water hereunder, nr af its {5 receive
_water hereunder, on account of any obther -auser ant reagzonnble with-

in the control of the varty clairi=age sueh inabilitr, Tt 13 undere

stoed and crreed Lhst the settlerent of atrikes and lInckouis shell

be entirelv within the digcretion of the varts bavine the difficulty,
snd that the shceve peruirement trat anv Porge Maleure ahall be reomadied
with 511 reasonable dispsteh shall not resuirs the settiement »7 strikes
and Jocxouts by accedlng to the demands of the omozing rarty or narties
wnen such settlerant ir uafavorsble te it in the juderent »7 ghe rarty
havine difficulty Force Majeure shall not relieve iy a7 16s aolt-
mation Lo make oayments wo Distrlcel as revuired under Caction O,

9. TEDPY CF OCONTPACT, This Coatract snulld cooftinue In force 2ne

e?fect te the vear 2000 4.D. with the ~ifht to citeasion for asa lons
as the LDigtrict has a ceontract with tne Unitend Statog Toverrnent to

gecure water fror the Lzven Larm and fogerrylr Praject @6 772 109 one-

structed or mev nereafter be rodiiied.
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10, MODIWICATION, "hic Contract way L2 chanred or rmodilied only
with the consent of the ~overning bodles o beth Distrlcesand Cite,

Such meodification mav pe —oauested by ellber narev, in snich event

a2 Jeint meeting of suceh eoverning bodies shall be held not less than
ninety days after the givins of such yotice, at vwhich joint meetline
the renuested chanres or wodi®ications shall Le conzidered and
discussed, vo such ghange or nodificstlion mev be nade which will

affect adverselv the nronot pevyment shen due of 2ll moneys required

be raid by City under the fterrs of this Contract.

This Contrsct =shsll be subjiect tn 51l
valid rules, reszulatlions and laws apnlicable hereto passed or reoaui-
mated by the United Stctes of fmerlics, the Jtate of Texan or any
rovernmental bodr or aresncy havinge lavful jurisdiction or anv author-
ized represenlative or upency of an <f then,

12, NOTICRES. A1l netices or corrunicatinas srevided for herein

shall be in writinr and suall oe ejther deliverod to City or District,

o

r I mailed, shall bhe sent by rericsteored , poctare prepalid, ad-

dresced te City of Richnamison, Nichzrdson, Texes, o7 until otherwise

speeified by the Tistriet i writing, to District abt ¥Wvlie, Texas,
IN UTTHESS WiHEREOT, e parties hkereto cebins under authorit

of their regsective cuvernine bodles nnve ciused this fontract to he

duly executed ir seversl counterparts, esch of which 8hall conavitute

an oririnal, all a3 of the day snd venr Cirst written ahove.
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ATTACHMENT B

North Texas Municipal Water District
Regional Water Supply Facilities
Amendatory Contract
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NORTH TEXAS MUNICIPAL WATER DISTRIQT

REGIONAL, WA sSUPp ACIILITIES ENDATO CONTRACT
THE STATE OF TEXAS
NORTH TEXAS MUNICIPAL WATER DISTRICT :

THIS AMENDATORY CONTRACT (the "Contract") made and entered
into as of the 1st day of AUGUST, 1988 (the "Contract Date"),
by antd between NORTH TEXAS MUNICIPAL WATER DISTRICT {the
“District®), a conservation and reclamation district and
political subdivision of the State of Texas, created and
functioning undey Article 16, Segtion 59, of the Texas Consti-
tution, pursuant to Chapter 62, Acts of the 52nd Legislature,
Regular Session, 1951, as amended (the "District Act"), and the
following:

CITY OF FARMERSVILLE, IN COLLIN COUNTY, TEXAS,
CITY OF FORNEY, IN KAUFMAN COUNTY, TEXAS,
CITY OF GARLAND, IN DALLAS COUNTY, TEXAS
CITY OF McKINNEY, IN COLLIN COUNTY, TEXAS,
CITY OF MESQUITE, IN DALLAS COUNTY, TEXAS,
CITY ©OF PLANO, IN COLLIN AND DENTON COUNTIES, TEXAS,
CITY OF PRINCETON, IN COLLIN COUNTY, TEXAS,
CITY OF RICHARDSON, IN DALLAS AND COLLIN COUNTIES, TEXAS,
CITY OF ROCKWALL, IN ROCKWALL COUNTY, TEXAS,
CITY OF ROYSE CITY, IN ROCKWALL AND COLLIN COUNTIES, TEXAS, and
CITY OF WYLIE, IN COLLIN COUNTY, TEXAS
{(collectively the “Initial Contracting Parties®),
W N S S E H

WHEREAS, each of the Initial Contracting Parties is a duly
incorporated city and political subdivision of the State of
Texas operating under the Constitution and laws of the State of

Texas; and
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WHEREAS, the District and the Initial Contracting Parties
are authorized to enter into this Contract pursuant to the
District Act, Vernon’s Ann. Tex. Civ. 8t. Article 4413(32¢)
{the "Interlocal Cooperation Act"™), and other applicable laws;
and

WHEREAS, the District presently owns water rights in Lavon
Reservoir on the East Fork of the Trinity River in ¢ollin
County, Texas, and owns and operates other water supply and
treatment Ffacilities which serve the Initial Contracting
Parties (the "Existing System"); and

WHEREAS, the District has duly issued and delivered the
following described bonds (the "Outstanding Bonds®) which were
issued to acguire and construct, and to refund bonds lssued to
acquire and construct, the Existing System:

North Texas Municipal Water District water System Revenue

Bonds, Series 1985, dated August 1, 1%8%, now outstanding

in the aggregate principal amount of $78,967,321.45; and

North Texas Municipal Water District Water System Revenue

Bonds, Series 1987, dated March 1, 1987, now outstanding

in the aggregate principal amount of $24,565,000; and

WHEREAS, the District presently supplies and sells treated
water from the Existing System to the Initial Contracting
Parties under eleven separate treated water supply contracts,
including various amendments thereto, now in effect; and it is
acknowledged and agreed that the Existing Systenm is inadedquate
to provide known future treated water requirements of the

Initial Contracting Parties, thus making this Contract
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necessary to enable the District to acquire and construct
additional treated water supply and treatment facilities and
make it possible for the District to supply such requirements:
and

WHEREAS, the existing treated water supply contracits
recognize that the District has assumed the responsibility for
supplying all treated water needs of theylnitial Contracting
Parties; and

WHEREAS, eagh of said existing treated water supply
contracts originally was dated as of December 12, 1953, except
for the City of Richardson contract originally dated as of
April 7, 1965, and each is similar in form and substance, and
such contracts, including all amendments thereto, collectively
presently provide the principal source and security for the
payment of the District’s Outstanding Bonds; and

WHEREAS the District proposes to acquire, construct, and
complete additional surface water supply and treatment facili-
ties from the following additional sources: Lake Texoma on the
Red River, Cooper Dam and Reservoir in Hopkins and Delta
Counties, Texas, a proposed new Bonham Dam and Reservoir in
Fannin County, Texas, and other facilitiss wherever located to
enable the bistrict to supply treated water as needed to
Contracting Parties and others (the "Projects"):; and

WHEREAS, it is deemed necessary and advisable by the

parties hereto that each of the eleven separate existing
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treated water supply contracts, and amendments thereto, betwaeg
the District and each Initial Contracting Party be amended and
completely replaced with this single Contract so that the
entire relationship between the District and all of the
Initial Contracting Parties with respect to the System and the
Bonds (as such terms are hereinafter defined) will be set forth
in this Contract; and

WHEREAS, it is specifically represented, certified, and
covenanted by the District that none of the amendments or
nodifications to the aforesalid existing treated water supply
contracts with the Initial Contracting Parties which will occur
as a result of entering intc this Contract will in any way have
an adverse affect on the operation of the System or the rights
of the owners of any Bonds; and that this Contract will provide
security for the owners of all Bonds and obligate the Initial
Contracting Parties to make and assume unceonditional specific
payments with respect to the System and the Bonds; and

WHEREAS, the provisions of this Contract are similar in
concept, essence, and intent to the provisions of the aferesaid
existing treated water supply contracts and basically restate,
reorganize, and expand sanme, including certain clarifications
and updating, and establishing certain billing procedures and
adjustments between the parties with respect to the use of, and
payments with respect to, treated water from the System, which

pilling procedures and adjustments are solely between the
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Initial Ceontracting Parties and do not affect the unconditional
obligations of such parties with respect to the System and
Bonds; and »

WHEREAS, it is expected by the parties hereto that after
the execution of this Contract, Bonds for parts of the Projects
will be issued as socon as deemed advisable and necessary by the
District.

NOW, THEREFORE, in consideration of the mutual covenants
and agreements hersein contained, the District agrees to use its
best efforts to acguire, construct, and complete the Projects
and other System facilities, when and as the District deems it
advisable, and to supply treated water to Contracting Parties
and others from the System, upon and subject to the terms and
conditions hereinafter set forth, and, subject to the provi-
siong of Section 13(b} and {¢) hereof, the District and the
Initial Contracting Parties agree that each of the eleven
presently existing treated water supply contracts described
above between the District and the Initial Contracting Parties
are hereby amended, modified, combined, and consolidated so as
henceforth te be in their entirety and for all purposes as
follows, to-wit:

Section 1. DEFINITION OF TERMS. The following terms and
expressions as used in this Contract, unless the context

clearly shows otherwise, shall have the following meanings:
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{a) "Additional Contracting Party” means any party nhot
defined as one of the Initial Contracting Parties with which
the District makes a contract similar to this Contract for
supplying treated water from the System, provided that after
execution of any such contract such party shall become one of
the Contracting Parties for all purposes of this Contract.

(b} "annual Payment" means the amount of money to be paid
to the District by each of the Contracting Parties during each
Annual Payment Perlod as its proportionate share of the Annual
Requirement.

(c) “Annual Payment Period" means the District’s fiscal
year, which currently begins on October 1 of each calendar year
and ends on September 30 of the next folldawing calendar year,
but which may be any twelve consecutive month period fixed by
the District; and the first Annual Payment Period under this
Contract shall be the pericd of October 1, 1988, through
September 30, 1989.

(d) "Annual Requirement® means the total amount of money
required for District to pay all Operation and Maintenance
Expenses of the System, and to pay the Bond Service Component
of the Annual Requirement as described in Section 9(a) hereof,
including debt service on ite Bonds, and any sums required to
pay or restore any amounts required to be deposited in any
special or reserve funds reguired to be established and/or

maintained by the provisions of the Bond Resolutions.
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(e} YBond Resoclution' means any resoclution of the Dis~
trict which authorizes any Bonds.

(£} ‘“Bonds" means the Outstanding Bonds listed in the
preamble to this Contract, and all bonds hereafter issued by
the District, whether in one or more series or issues, and the
interest thereon, to acquire, construct, complete, improve,
and/or extend the System or any System facilities, including
the Proijects, and/or otherwise to improve or extend the Systen,
and any bonds issued to refund any Bonds or to refund any such
refunding bonds.

{(g) "Contracting Parties" means the "Initial Contracting
parties”, as defined in the first paragraph of this Contract,
together with any other party or parties which hereafter
becomes one of the Contracting Parties by becoming an Additicon-
al Contracting Party.

{h) ‘MContracting Party¥ means any one of the Contracting
Parties.

(i) "District" means the "District” as defined in the
preamble to this Contract.

(3) "Existing Systen” means the "Existing System" as
defined in the preamble to this Contract.

{k}) "MGD" is an abbreviation for "millien gallons of
water per day" and means a guantity of water during a period of
time expressed for convenience in terms of an average annual

daily guantity during an Annual Paywent Period. The value of 2
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MGD, for example, is calculated as follows: two wmillion
gallions multiplied by the number of days in an Annual Payment
Period.

(1) “operation and Maintenance Expenses® means all
reasonable costs and expenses of operation and maintenance of
the System, including (for greater certainty but without limit-~
ing the generality of the foregoing) repairs and replacements,
operating personnel, the cost of utilities, the amounts
required to pay the U.S. Army Corps of Engineers or any other
federal, state, or local agency for water storage rights or
other interests in water in any reservoir, or for the purchase
of water, or for the use or operation of any property or
facilities, the costs of supervision, engineering, accounting,
auditing, legal services, insurance premiums, supplies,
services, administration of the System, and equipment necessary
for proper operation and maintenance of the System, and
payments made by District in satisfaction of judgments
resulting from claims not covered by Digtrict’s insurance
arising in connection with the acguisition, construction,
operation, and maintenance of the System. The term also in-
cludes the charges of the bank or banks acting as paying agents
and/or registrars for any Bonds., The term does not include
depreciation.

{(m)} "Outstanding Bonds" means the Outstanding Bonds, as

defined in the preamble to this Contract.
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(n) "Projects" means the “Projects" as defined in the
preamble to this Contract.

(o) "sSystem" means collectively the Existing System and
the Proiects, and all of the District’s existing water rights,
and water.storage, treatment, transportation, distribution, and
supply faciliities, including all dams, reservolrs, and other
propexrties or interests therein wherever located, which hereto-
fore have been acquired or constructed with the proceeds from
the sale of the Outstanding Bonds, or the bonds refunded by
same, or with any other bonds or other obligations of the
District payable from and secured by a lien on and pledge of
any part of the revenues of the System, or with revenues from
said System, together with all future improvementsz, enlarge-
ments, extensions, and additions to any of the foregoing, and
all future new facilitlies and/or water rights, which are
acquired or constructed with the proceeds from the sale of any
Bonds or revenues from the System, and any water supply or
treatment facilities which ars deliberately and specifically,
at the option of the District, made a part cof the System by
resolution of the Board of Directors of the DBistrict, and all
repairs to or replacements of the System. Sald terms do not
include any Distriet facilities which provide wastewater
treatment or disposal services, or solid waste disposal servic-
es, of any kind. Said terms do not include any facilities

acguired or constructed by the District with the proceeds from
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the issuance of "Special Facilities Bonds*®, which are hereby
defined as being revenue obligations of the District which are
not issued as Bonds (as hereinbefore defined), and which are
payable from any source, contract, or revenues whatsoever other
than revenues from the System,

{p) ‘Ptreated water" means potable water treated to the
standards of quality specified in Section 5 of this Contract.
Such term does not include non-potable water such as wastewater
or other non-potable water derived, treated, or produced from
any source by any Contracting Party.

{g) "Water Year®” means the period of August 1 of each
calendar year through July 31 of the next following calendar
year.

Section 2. CONSTRUCTION OF PROJECTS. The District agrees
to use its bhest efforts to issue its Bonds, payable from Arnual
Payments under this Contract, to acquire and construct the
Projects and other System facilities when and as needed, as
determined by the District, te supply treated water to all
Contracting Parties. It is anticipated that such acguisition
and construction will be in phases and that each phase will be
financed by the District through the issuance of one or more
series or issues of its Bonds; and the District agrees to use
its best efforts to issue its Bonds for such purpose. Bonds
also may, at the discretion of the District, be issued to

refund any Bonds, and be issued to improve and/or extend

io
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any System facilities. The proceeds from the sale and delivery
of the Bonds may be used to fund debt service reserve funds or
contingency funds and interest during construction to the
extent deemed gdvisable by the District, and for the payment of
all of the District’s expenses and costs in connection with any
Projects or other System facilities and the Bonds, including,
without limitation, all financing, legal, printing, and other
expenses and costs related to the Bonds and the Projects and
other Systenm facilities.

Section 3, QUANTITY. (a) The District agrees to sell
and to deliver treated water under this Contract to each
Initial Contracting Party, respectively, at its Point or Points
of Delivery as described in Section 6 hereof, and each Initial
Contracting Party agrees to take at its Point or Points of
Delivery all treated water regquired for use by such Initial
Contracting Party during the term of this Contract, including
all treated water for such Initial Contracting Party’s own use
and for distribution to all customers served by such Initial
Contracting Party’s treated water distribution system, whether
inside or outside its boundaries. It is specifically provided,
however, that after the Contract Date, no Contracting Party
shall enter into, renew, or amend with regard to volume of
water to be supplied, any agreement to supply any such treated
water for use outside its boundaries or the area of its statu-

tory extraterritorial jurisdiction unless each such agreement

11
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is approved by the Board of Directors of the District (which
approval shall not be unreasonably withheld) and made subiject
and subordinate in all respecis to the water requirements of
all of the Contracting Parties collectively. No Contracting
Party shall become a party to any contract for the sale of
treated water which would violate or be inconsistent with the
provisions of this Contract, and all such contracts shall
recognize the priority of treated water use as provided in this
Contract. It is the intention of the parties hereto that the
System shall be the sole and exclusive source of all treated
water supply for each of the Contracting Parties. However,
notwithstanding the foregoing provisions of this subsection
{a), if, after the Contract Date, any Contracting Party should
legally and finally annex or consolidate with any territory
which has a source of treated water supply other than from such
Contracting Party, then the District and such Contracting Party
are authorized to, and may, negotiate and enter into agreements
which would allow the continued use of such other source within
such annexed territory upon such terms and conditions as are
mutually agreeable to the District and such Contracting Party,
and as an exception to the foregoing reguirements with respect
to exclusivity. The District will use its best efforts to
furnish and remain in position to furnish treated water suffi-
cient for all reasonable treated water requirements of each

Contracting Party, but its obligation shall be limited to the

12
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amount of treated yater available to it from the System; and
provided that the maximum rate of delivery shall be consistent
with the capacities and abilities of System facilities, and
shall not exceed the amounts fixed on an equitable and uniform
basis by the Board of Directors of the District. The District
agrees to use its best efforts to issue its Bonds in amounts
necessary to acquire, construct, maintain, improve, and extend
the entire System, including the Projects and other System
facilities, s0 as to enable the District to furnish such
treated water. As between the Contracting Parties, if treated
water from the System must be rationed such rationing shall,
within the limits permitted by law, be done by the District on
the basis of the relative actual total amount of all treated
water from the entire System taken by each such Contracting
Party, respectively, during the last preceding annual Payment
Period in which rationing among said parties was not necessary.
(b} If the District is at any time during the term of
this Contract unable to supply all the treated water require-~
ments of the Contracting Parties for any reason, or if it
should become apparent that the District will become unable to
supply the Contracting Parties with their water reguirements,
and any Contracting Party determines that it is necessaxy to
procure treated water from sources other than the District,
then such Contracting Party shall give written notice to the

District of its intention and desire to procure treated water

13
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from sources other than the bDistrict, and its reasons therefor.
Unless, within sixty (60) days from the receipt by the District
of such written notice, the District shall object to such
procurement (such objection to be evidenced by a resoluticn
adopted by a vote of a majority of all members of the Dis-
trict’s Board of Directors), then such Contracting Party may
proceed to procure such treated water from other sources at its
sole cost, and without any liability for damages accruing in
favor of or against the District by reason therecf. However,
such Contracting Party shall nevertheless continue to be
obligated to take from the District and pay for all treated
water at any time available to such Contracting Party from the
District’s System up to the full treated water requirements of
such Contracting Party. In no event shall the taking of
treated wateyr from a source other than the District relieve any
Contracting Party from making all payments due the District
under this Contract. Further, all Contracting Parties shall at
all times have the right to secure treated water from any
possible source (i) in any emergency when the District is
unable to deliver treated water from the System because of any
"Force Majeure" as defined in this Contract, or (ii) in any
other emergency situation, as determined by a Contracting Party
for a periocd not to exceed thirty days, or for any longer
period approved in writing by the District. Notwithstanding

the foregeoing provisions of this Contract, any Contracting

i4
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Party also may purchase treated water from a source other than
the System, if the District determines that such purchase is in
the best interests of the District and the Contracting Parties
and gives written approval to such purchase: and in such case,
for the purposes of this Contract, the District shall be deemed
to be the constructive purchaser of such water and such water
shall be deemed to be System water, and the District shall ‘
either pay for said water on behalf of such Contracting Party
or reimburse such Contracting Party for the cost of such water,
and such Contracting Party shall pay the District for such
water the same as if it were feqular System water.

Section 4. OTHER CONTRACTS. (a) The District reserves
the right to supply treated water from the System to Additional
Contracting Parties under contracts similar to this Contract,
subject to the requirements concerning "minimums® as provided
in Section 9{¢) hereof. ZEach contract with any Additional Con-
tracting Party shall comply with the requirements of this
Contract, shall substantially restate the essential provisions
of this Contract, and shall be structured to be similar hereto
to the fullest extent applicable and practicable, with such
additions or changes as are necessary to meet the actual
circumstances, with the effect that each additional Contracting
Party will in effect adopt the provisions of this Contract, as

supplemented and necessarily changed by its contract.
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{b} It is recognized and agreed that the District now has
nany System water supply contracts with entities other than the
Initial Contracting Parties, which contracts will remain in
full force and effect, in accordance with their terms and
provisions, after the Contract Date. The District shall
enforce the aforesaid existing water supply contracts during
the entire terms thereof, unless any such contract is replaced
by a contract with an Additional Contracting Party hereunder.
Upon the expiration of each such contract with any party the
District thereafier may sell water to such party only on the
basis that it is a new customer with respect to System water.

(¢} It is further recognized and agreed that in the
future the District may sell any water from the Systen to
parties which are not Additional Contracting Parties, provided
that all such future sales of water from the System to parties
which are not Additional Contracting Parties shall, within the
limits permitted by law, in all respects be subordinate to the
prior rights of the Contracting Parties to water from the
System, and all such sales and contracts relating thereto shall
recognize, and be made subordinate to, such prior rights.

{d) It is recognized and agreed that concurrently with
the execution of this Contract the District and the City of
Garland will execute a separate agreement with respect to raw
industrial water to be taken directly by Garland from Lavon

Reservoir for use as cooling water for its steam electric
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generating plant. Such agreement will substantially restate
and completely replace the rights and obligations of the
parties with respect to raw industrial water from Lavon Reser-
voir under the presently existing additions and modifications
dated November 6, 1964, and August 7, 1973, respectively, to
the original treated water contract dated December 12, 1953,
between the District and Garland. After the execution of said
separate agreement, it will constitute the sole agreement
between said parties with respect to raw industrial water in
Lavon Reservoir, and this Contract will constitute the sole
agreement between said parties with respect to treated water
from the System,

Section 5. QUALITY. The water to be delivered by the
District and received by each Contracting Party shall be
treated water from the System. Each Initial Contracting Party
has satisfied itself that such water will be suitable for its
needs, but the District is obligated to treat such water so as
to meet the standards of all State and Federal agencies havin§
jJurisdiction over water guality. The District and the Con-
tracting Parties shall cooperate, each within its legal powers,
in preventing, to the extent practicable, the pollution and
contamination of the reserveirs and watersheds from which
System water is obtained.

Section 6. POINTS OF DELIVERY. The Point or Points of

belivery for each Initial Contracting Party shall be the Point
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or Points of Delivery applicable to it under its present
treated water supply contract with the District, or at any
other Point or Points of Delivery mutually agreed upon between
the District and such Initial Contracting Party. Each Con-
tracting Party shall construct, maintain, and operate, at its
own cost and expense, all facilities and equipment necessary to
receive and take all treated water delivered to it under this
Contract.

Section 7. MEASURING EQUIPMENT.

{(a) District shall furnish, install, operate, and main-
tain at its own expense at each Point of Delivery of each
Contracting Party the necessary equipment and devices of
standard type for measuring properly the gquantity of treated
water delivered under this agreement, Such meter or meters and
other equipment so installed shall remain the property of
District. Each Contracting Party shall have access to such
metering equipment at all reasonable times, but the reading,
calibration, and adjustment thereof shall be done only by the
employees or agents of the District. For the purpose of this
agreament the original record or reading of the meter or meters
shall be the journal or other record book of District in its
office in which the records of the employees or agents of
District who take the reading are or may be transcribed. Upon
written request of any Contracting Party, District will send it

a copy of such journal or record book, or permit it to have

i8

85



accegs to the same in the office of District during reasonable
business hours,

Not more than once in each calendar month, on a date as
near the end of such calendar month as practical, District
shall calibrate its meters if requested in writing by a Con-
tracting Party to do so, in the presence of a representative of
the Contracting Party, and the parties shall jointly observe
any adiustments which are made to the meters in case any
adjustments ghall be necessary, and if the check meters herein-
after provided for have been installed, the same shall also be
calibrated by Contracting Party in the presence of a represen-
tative of District and the parties shall jointly observe any
adjustment in case any adjustment is necessary. If any Con-
tracting Party shall in writing regquest District to calibrate
its meters and District shall give the Contracting Party notice
of the time when any such calibration is to be made and a
representative of the Contracting Party is not present at the
time set, District may proceed with calibration and adjustment
in the absence of any representative of the Contracting Party.

If a Contracting Party or the District at any time ob-
serves a variation betwegen the delivery meter or meters and the
check meter or meters at that Contracting Party’s Point or
Pointz of Delivery, if any such check meter or meters shall be
installed, such party will promptly notify the other party, and

the District and such Contracting Party shall then cooperate to
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procure an immediate calibration test and -joint observation of
any adjustment and the same meter or meters shall then be
adjusted to accuracy. The party performing the test shall give
the other party forty-eight (48) hours’ notice of the time of
all tests of meters so that the other party may conveniently
have a representative present.

If upon any test, the percentage of inaccuracy of any
metering equipment is found to be in excess of two per cent
(2%), registration thereof shall be corrected for a period
extending back to the time when such lnaccuracy began, if such
time is ascertainable, and if such time is not ascertainable,
then for a period extending back one-half (%) of the time
elapsed since the last date of calibration, but in no event
further back than a period of six (6) months, If for any
reason any meters are out of repair so that the amount of water
delivered to a Contracting Party cannot be aszcertained or
computed from the reading thereof, the water delivered through
the period such meters are out of service or out of repair
shall be estimated and agreed upon by the District and such
contracting Party upon the basis of the besgt data available.
For such purpose, the best data available ghall be deemed to bz
the registration of any check meter or meters if the same have
been installed and are accurately registering. Otherwise, the
amount of water delivered during such period may be estimated

(i) by correcting the error if the percentage of the error is
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ascertainable by calibratlion tests or mathematical calculation,
or (ii) estimating the quantity of delivery by deliveries
during the preceding periods under similar conditions when the
neter or meters were registering accurately.

Any Contracting Party may, at its option and its own
expense, install and operate a check meter to check each meter
installed by District, but the measurement of water for the
purpose of this agreement shall be solely by District’s meters,
except in the cases hereinabove specifically provided to the
contrary. All such check meters shall be of standard make and
shall be subject at all reasonable times to inspection and
examination by any employee or agent of District, but the
reading, calibration and adjustment thereof shall be made only
by the Contracting Party, except during any period when a check
meter may be used under the provisions hereof for measuring the
amount of water delivered, in which case the reading, calibra-
tion, and adjustment thersof shall be made by District with
like effect as if such check meter or meters had been furnished
or installed by District.

Section 8. UNIT OF MEASUREMENT. The unit of measurement
for treated water delivered under this Contract shall be 1,000
gallons of water, U.S8. Standard Liguid Measure.

Section 9. PRICES AND TERMS; PAYMENTS BY CONTRACTING

PARTIES. (a) Annual Reguirement and Proportionate Payment.
21
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It is acknowledged and agreed that payments to be made under
this Contract and any similar contracts with Additional Con-
tracting Parties will be the primary source available to the
District to provide the Anmual Reguirement, and that, in
compliance with the District’s duty to £ix and from time to
time revise the rates of compensation or charges for water sold
and services rendered and made available by the District, the
Annual Requirement will change from time to time, and that each
such Annual Requirement shall be allocated among the Contract-
ing Parties as hereinafter provided, and that the Annual
Requirement for each Annual Payment Period shall at all times
be not less than an amount sufficient to pay or provide for the
payment of:
{3) An "Operation and Maintenance Component" egual
to the amount paid or payable for all Operation
and Maintenance Expenses of the System; and
{B) A "Bond Service Component" egual to:
{1} the principal of, redemption premium, if
any, and interest on, its Bonds, as such
principal, redemption premium, if any,
and interest become due, less interest to
be paid out of Bond proceeds or from other
sources if permitted by any Bond Resolution,
and all amounts required to redeem any Bonds

prior to maturity when and as provided in
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any Bond Resolution; and
{2} the proportionate amount of any special,

reserve, or contingency funds required to be

accumulated and maintained by the provisions of

any Bond Resolution; and

{3) any amount in addition thereto sufficiant

to restore any deficiency in any of such

funds required to be accumulated and

maintained hy the provisions of any Bond Reso-

lution.
It is agreed that for the treated water supply to be provided
to Contracting Parties under this Centract and similar con-
tracts, each of the Contracting Parties shall pay, at the time
and in the manner hereinafter provided, its proportionate share
of the Annual Requirement, which shall be determined as hereaf-
ter described and shall constitute a Contracting Party’s Annual
Payment. Each of the Contracting Parties shall pay its propor~
tionate share of the Annual Requirement for each Annual
Payment Period directly to the District, in approximately equal
monthly installments, or before the 10th day of each month.

(b} <Calculation of Proportionate Pavments; Rates. For
aach Annual Payment Period each Contracting Party’s proportion-
ate share of the Annual Requirement shall be a percentage
obtained by dividing the minimum amount specified and calculat-

ed for it for such period, in accordance with sub-section (c}
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of this Section 9, by the aggregate minimum amounts specified
and calculated for aIIAContracting Parties for such period in
accordance with said sub-section (¢). Thus the base Yrate" per
1,000 gallons of treated water which each Contracting Party
must pay for treated water during any Annual Payment Period may
be calculated and expressed by dividing the dollar amount of
such Contracting Party’s proportionate share of the Annual
Requirement by the number of 1,000 gallons contained within its
specified minimum amount for such Annual Payment Periocd. All
such payments for each Annual Payment Period shall be made in
accordance with a schedule of paymenis for the appropriate
Annual Payment Period which will be supplied to each of the
Contracting Parties by the District.

{¢) Minimums. For the purpose of calculating the minimunm
amount of each Annual Requirement for which each Initial
Contracting Party is unconditionally liable, without offset or
deduction (also see Section 10(g)), each Initial Contracting
Party, during each Annual Payment Period, shall be deemed to

have taken and used the minimum annual average daily amount of
System treated water (regardless of whether or not such amount
is or was actually taken or used) specified for such Initial
Contracting Party as follows:
for each of the Initial Contracting Parties, respectively,
a minimun amount, expressed in MGD, during each Annual

Payment Perlod, egual to the greatexr of:
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(1)

{2}

.898 MGD for the City of Farmersville
1.159 MGD for the City of Forney
32.476 MGD for the City of Garland
4.433 MGD for the City of McKinney
15.806 MGD for the City of Mesquite
23,688 MGD for the City of Plano

.634 MGD for the City of Princeton
19.760 MGD for the City of Richardson
2.633 MGD for the City of Rockwall

.523 MGD for the City of Royse City

1.186 MGD for the City of Wylie, or

the maximum numbexr of MGD actually taken from
the System by such Initial Contracting Party
during any previous Wateyr Year (as hereinbefore
defined) during the term of this Contract; it
being agreed and understocd that any use of
System water in any Water Year by any Initial
Contracting Party in excess of (i) the nininum
amount specified for it in clause (1), above, or
(ii) as determined in accordance with this
clause (2), will establish a new nminimum amount
to be effective for the next following Annual
Payment Period and thereafter until any pre-~

viously increased minimum amount is further
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exceeded in any subsequent Water Year, with each
such increase in minimums to be effective for
the next following Annual Payment Period and
thereafter until further increased in accordance
with this clause (2) .

Notwithstanding the foregoing provisions of this sub-
section {c), if any portion of an Initial Contracting Party’s
minimum amount is attributable to treated water sold or deliv-
ered to an entity outside of its boundaries, pursuant to a
treated water supply contract, and (i} if such entity should
become an Additional Contracting Party and such treated water
suppiy contract be terminated, or (ii) if such treated water
supply contract with such Initial Contracting Party otherwise
should be terminated and in lieu thereof such entity should
enter into a treated water supply contract with the pistrict as
permitted in Section 4 hereof, then such Initial Contracting
Party’s minimum amount for the next Annual Payment Period and
thereafter shall be reduced by the maximum MGD previocusly taken
by said entity from such Initial Contracting Party during any
previous Water Year pursuant to such terminated treated water
supply contract with such Initial Contracting Party.

All contracts with Additional Contracting Parties shall
provide for equitable minimums similar to those provided for
above. Such minimums shall be fixed in amounts at least

sufficient, as determined by the District, to assure an initial
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Annual Payment by each Additional Contracting Party for not
less than the amount of its estimated use of treated water
during the first year of service under such contract.

(d) Excess Water Charges. It is further agresed that, in
addition to the amounts required to be paid by Contracting
Parties pursuant to sub~sections (a}, (b}, (¢}, and (e) of this
Section 9, if any Contracting Party during any Water Year uses
Systen treated water in excess of the minimum amount applicable
to it for the Annual Payment Period which commenced during such
Water Year, then such Contracting Party shall pay an "Excess
Water Charge" egual to that part of the Operation and Mainte-
nance Expenses (electric power, chemicals, and other similar
costs) directly attributable to supplying such excess treated
water to such Contracting Party, all as determined by the
District. Such Excess Watex Charge shall be billed by the
District to such Contracting Party as soon as practicable after
the end of such Water Year and shall be paid to the District as
soon as practicable thereafter, and in all events prior to the
beginning of the next Annual Payment Period. Such Excess Water
Charges shall be credited to and be used for paying part of the
Operation and Maintenance Expenses for the then current Annual
Payment Period and reduce to the extent of such credits the
amounts which otherwise would be payable by the Contracting

Parties during such then current Annual Payment Period.
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{e} Redetermination of Annual Reguirement. Each Con-
tracting Party’s share of the Annual Requirement shall be
redetermined, after consultation with each of the Contracting
Parties, at any time during any Annual Payment Period, to the
extent deemed necessary or advisable by the District, if:

(i) The District commences supplying System treated

water to an Additional Centracting Party or Parties:

(ii) Unusual, extraordinary, or unexpected expendi-
tures for Operation and Maintenance Expenses are
required which are not provided for in the Dis-
trict’s Annual Budget for the System or in any
Bond Resolution:

(iii} Operation and Maintaenance Expenses are substan-
tially less than estimated;

(iv) The District issues Bonds which require an in-
crease in the Bond Service Component of the
Annual Payment; ox

{V} The District receives either significantly nore

or significantly less revemues or other amounts
than those anticipated.

(£} Other Revenues. During each Annual Payment Period
the revenues derived from sales of System water, other than
sales of treated water to Contracting Parties, shall be credit-
ed to and be used for paying part of the Annual Recquirement in

the manner determined by the District, with the result that
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such credits shall reduce, to the extent of such credits, the
amounts which otherwise would be payable by the Contracting
Parties pursuant to the methods prescribed in sub-sections (a)
by, (¢}, and (e), above. The District shall estimate all such
credits which it expects to make during each Annual Payment
Period in calculating each Annual Payment,

{(g) Annual Budget. On or before the first day of the
fourth calendar month prior to the beginning of each annual
Payment Period hereafter the District shall furnish each
Contracting Party with a tentative or preliminary estimated
schedule of the monthly payments to be made by such party to

the District for the ensuing Annual Payment Period. On or
before the first day of the second calendar month prior to the
beginning of each Annual Payment Period hereafter the District
shall furnish each Contracting Party with an updated estimated
schedule of the wmonthly payments to be made by such Party to
the District for the next ensuing Annual Pavument Period. Prior
to the first day of each Annual Payment Period hereafter the
District shall furnish each Contracting Party with a final
estimated schedule of the monthly payments to be made by such
Party to the District for the next ensuing Annual Payment
Period, together with the supporting budgetary data showing the
basis for arriving at such schedule. Any surplus budgeted
funds remaining on hand at the end of any Annual Payment Period

shall be used during the following Annual Payment Period and

29
96



reduce in the manner determined by the District, to the extent
of any such surplus funds, the amounts which otherwise would be
payable by the Contracting Parties under sub-sections (a), (b),
{c), and (e), above. Each Contracting Party hereby agrees that
it will make such payments to the District on or before the
10th day of each month of such Annual Payment Period. If any
Contracting Party at any time disputes the amount to be paid by
it to the District, such complaining party shall nevertheless
promptly make such payment or payments, but if it is subse-
guently determined by agreement or court decision that such
disputed payments made by such complaining party should have
been less, or more, the District shall promptly revise and
reallocate the charges among all Contracting Parties in such
manner that such complaining party will recover its overpayment
or the District will recover the amount due it.

(h) Del encies. All amounts due and owing to the
District by each Contracting Party or due and owing to any
Contracting Party by the District shall, if not paid when due,
bear interest at the rate of ten (10) percent per annum from
the date when due until paid. The District shall, to the
extent permitted by law, suspend delivery of water from the
System to any Contracting Party which remains delinguent in any
payments due hereunder for a period of sixty days, and shall
not resume delivery of water while such Contracting Party is so

delinquent. It is further provided and agreed that if any
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Contracting Party should remain delinguent in any payments due
hereunder for a period of one hundred twenty days, and if such
delingquency continues during any period thereafter, such
Contracting Party’s minimum amount of MGD as described in
sub-~section (¢}, above, shall be deemed to have been zerc MGD
during all periods of such delinquency, for the purpose of
calculating and redetermining the percentage of each Amnual
Payment to be paid by the non-delinguent Contracting Parties.
However, the District shall promptly pursue all legal remedies
against any such delinguent Contracting Party to enforce and
protect the rights of the District, the other Contracting
Parties, and the owners of the Bonds, and such delinguent
Contracting Party shall not be relieved of the liability to the
District for the payment of all amounts which would have been
due hersunder, in the absence of the next preceding sentence.
It is undexrstood that the foregoing provisions are for the
benefit of the owners of the Bonds so as to insure that all of
each Annual Requirement will be paid by the non-delinguent
Contracting Parties during each Annual Payment Period regard-
less of the delingquency of a Contracting Party. If any amount
due and owing by any Contracting Party to the District is
placed with an attorney for collection, such Contracting Party
shall pay to the District all attorneys fees, in addition to

all other payments provided for herein, including interest.



(i) Updated Schedules of Payment. If, during any Annual

Payment Period, any Contracting Party’s Annual Payment is
redetermined as provided in this Section, the District will
promptly furnish such Contracting Party with an updated sched~
ule of monthly payments reflecting such redetermination.

Section 10. SPECIAL CONDITIONS AND PROVISIONS. (a}
Operation and Maintenance of System. The District will contin-
uously operate and maintain the System in an efficient manner
and in accordance with good business and engineering practices,
and at reasonable cost and expense. By executing this Contract
the Initial Contracting Parties waive any and all claims, as
against each other, to any preferential right or entitlement to
the capacity or use of gpecific water sources of the District.
~The District recognizes its right and duty to operate the
various facilities of the System in the most prudent and
economical manner for the benefit of all the Contracting
Parties. The District shall exercise loyalty, good faith, and
fair dealing relating te all System activities undertaken by
the District as between the District and the Contracting
Parties.

(b} Permits  Financing, and AgplicaglehLawé. It is
understood that any obligations on the part of the District to
acguire, construct, and complete the Projects and other Systen
facilities and to provide treated water from the Projects and
other System facilities to the Contracting Parties shall be (i)

conditioned upon the District’s ability to obtain all necessary
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