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OFFICE OF PUBLIC UTILITY COUNSEL’S ,
_ OBJECTIONS TO SUBURBAN UTILITY COMPANY, INC.’$
L FIRST DISCOVERY REQUESTS

The Office of Publi¢ Utility Counsel (OPUC) files these Objections to Suburban Utility
Company, Inc.’s (Suburban) First Discovery Request. OPUC received Suburban’s First Set of
Discovery Requests on February 17, 2017. Suburban agreed to extend the time for OPUC to file

its objections to these requests, and therefore, OPUC’s objections are due on March 9,2017. .

¥

I. -~ STATEMENT REGARDING NEGOTIATIONS

Counsel for OPUC and Suburban negotiated these objections in good faith, but have not

been'able to reach an agreément. Therefore, OPUC is filing these Objections. "

IL. OBJECTIONS TO INSTRUCTIONS

- . “
’ 1.4

OPUC generally objects to the "Definitions" and "Instructions" preceding the Suburban’s
RFIs to the extent that they seek to expand OPUC’s obligations under the relevant procedural

rules Specrﬁcally, OPUC objects to Suburban’ s Instructlon Nos. 1 and 4 as overbroad.

1. With respect to each request, in addition to supplying the information
requested, you are to identify all documnients that support, refer to or evidence
the subject matter of each request and your answer thereto. !

E)

To “1dent1fy all documents that support, refer to or ev1dence the sub]ect matter of each

.l

request,” would requlre OPUC to do research on’ behalf of the Apphcant and is overbroad,
vague, and burdensome. Even a narrower reading, that would require OPUC only to “identify all-
documents-that support, refer to or evidence the subject matter of .*. . your answer thereto,” also
does not 1dent1fy with reasonable particularity the information sought and as-such is vague,

overbroad and unduly burdensome 16 TAC §§ 22.142(a)(1)(D) & 22. 144(b)(1). To the extent

~
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the}t such an overbroad and vague itistruction encompasses privileged matters (Tex. R. Civ: Evid.
SOi) or matters not within the scope of discovery (Tex. R. Civ. P. 192.3), such as docurhents
subject to the attomey-elient‘(Tex. R. Civ. Evid. 503) or attorney tvork product (Tex. R. Civ. P.
_1192-.5) privileges or the identity, mental impressions, or opinions of consulting experts whose
mental impfessions or opinions have not been‘reviewed by a testifyiné expert (Tex. R. Civ. P.
192.3(e)), OPUC objects to the instructions and asks the honorable Administrative La® Judge to

limit the scope of the instruction. .

4. Any answer stating the requested document or information will be '
provided only in prefiled testimony is insufficient and violates the discovery
rules covering these proceedings. SUBURBAN is.interested in learning what
documents or information underlies.and supports the opinions and facts the
Opposing Party will be presenting at trial in its prefiled testimony. This
information must be presented before prefiled testimony and supplemented-
up to theé trial

*This instruction claims that “statiné the requested document or information will be
provided only 1n pre-filed tes‘umony is, insufficient and violates the dlscovery rules covermg
these proceedmgs and that the documents or 1nformat10n underlying and supportmg the
opinions and facts that OPUC will be presenting, must be presented before pre-filed testlmony
and supplemented up to the trial.” The breadth and scope of this instruction is unique and highly
unusual, particularly‘given the timing of the request: before a procedural schedule has been set,
_ before Suburbétn has itself filed any pre-filed testimony, and before OPUC has filed testimony.. .
Suburban cites no authority for fiemanciing inchoate drafts; legal theories, and positions in a rate
cas€ before a party has filed its pre-filed testimony, nor for its assertion that failing to do so
violates disclo\{ery rul’egs. The Instruction demands" OPUC to provide a response before it has had
the opportunity to fully review the applicant’s application, discovery responses, and testimony.
_Further, the instruction is overbroad, vague, and does not seek to limit privileged information or
.information not otherwise within the scope of discovery. '

Furthermore, the Public Utility. Commission of Texas has prevtously discussed the' scope
of discovery in Commission hearings, prior ’to* the filing of pre-filed testimony. In Docket No.
19265, the Corrimiss,i‘on‘ stated that “in Commission hearings parties generally file testimony and

»

. Application of Central and South West Corporation and American Electric Power Company, Inc.
. Regarding Proposed Business Combination, Docket No. 19265, Order on Appea!l of Order No. 42 (Mar 11, 1999).
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are then subject to dlscovery." Insucha proeéeding, there is no need for designation of witnesses
prior to the filing of testimony to allow.the parties to conduct discovery.”> The Commission
announced a “straight-forwatd rule” regarding whether) an expert is a testifying expert or a
consulting expert in the time‘period prior to filing written testirnon};: ...upon filing testimoiiy or
by xdes_ighnation hy the party, an expert shall be a testifying expert subject to discovery. Neit_her
contract pro:/ision providing that an expert will testify nor the preparation of draft testimony is
sufficient to cause classification as a testify expert.”® The Commission concluded that requiring
the discovery of information protected by the consulting expert privilege would “severely
restrict a party s counsel from investigating or developmg legal strategles in concert with its
consultmg experts -While a party may intend for an expert to be a witness at one point in time,
after further investigations or due'to other developments a party’s intentions may change. The
Commission concludes that the testlfymg characteristic 1rrevocably attaches after the filing of
testimony or - after designation as such but not before.”* N

Additionally, to the extent that such an overbroad and vague instruction encompasses
privileged matters (Tex. R. Civ. Evid. 501) or matters not within the scope of discovery (Tex. R.
Civ. P. 192.3), such as documents subject to the attorney-client. (Tex. R. Civ. Evid. 503) or
attorney -work product (Tex. R. Civ. P. 192.5) privileges or the identity, mental impressions, or
opinions of consulting experts whose‘mental impre“ssioris or opinions have not been reviewed by
a testifying expert (Tex R. Civ. P’ 192 3(e)) OPUC objécts to the instructions and asks the
honorable Administrative Law Judge to limit the scope of the instruction. .

OPUC will provide responses consistent with the Commission's rules, the Tex;ls Rules of
Civil Procedure, the Administrative Procedure Act, and the Protective Order, as applicable. The
Commission's Procedural Rules permit discovery of information that is “not privileged “or
exempted under the Texas Rules of Ci¥i Evidence, the Texas Rules of Civil Procedure, or other

law or. rule that is relevant to the subject matter in the proceedmg 5 16 TAC § 22.141.

% +

M

2 Docket No. 19265, Order on Appeal of Order No. 42 at 3.
3 I d P
* Id. at3-4.




III. SPECIFIC OBJECTIONS

4

OPUC objects to the following discovery requests:
REQUEST NO. 13:

Prov1de the’ sources of funding that the OPUC and its Staff claim are available to
SUBURBAN in order for the company to pay for the water system improvements,
upgrades and repairs as set forth in its water system improvement plans, if the OPUC and
its Staff claim this instant rate change application should not be granted to'SUBURBff\N.

r

Objection; \

1

" OPUC ’objects to this request as vague, burdensome, calls for OPUC to speculate as to -
what sources may be avallable to Suburban attempts to improperly shift the burden of proof
from the Applicant to an Intervenor (TWC §°13.184(c); 16 TAC § 24. 12) and to the extent it
seeks OPUC to conduct surveys or otherwise engage in activities to ascertain an answer. It is the
Applicant’s burden-to prove that its rates are just and reason‘abley,g inciuding the identification of:
any%soufées of funding; if necessary. Additionally, Suburban, not OPUC, is singularly ‘suited to-
determine what sources of funding may be available tb' it in its commercial endeavor. Suburban,
not OPUC, has ‘the custody .and control ‘of the requisite financial, technical, or ‘other information
need,ebl to undertake a review of particular sources of funding,-and therefo‘rie,lis “obtainable from
some other source that is:more convenient, less burdensome, or less expensive” than from
O{PUC.* (See Tex. R. Civ. P. 192.4(a)). Further, the terms “the’ sources of"fundin_g” and
“available” ai‘q vaguie and broad terms. See In re Nat'l Lloyds Ins. Co., 449 S.W.3d 486, 488
(Tex. 2014); In re Allstate Cnty. Mut. Ins. Co., 227 S.W.3d 667, 669-70 (Tex. 2007) (per
curiam); 16 TAC'§ 22.141(a).

- Subject to the above Ob]CCthl’l OPUC resetves the right to identify alternativé sources of

‘4

“ fundmg in its pre-filed testimony, or at the approprlate tlme when discovered in this proceedmg

+
<

REQUEST NO. 14:

4
K

Please 1dent1fy any and all persons and experts that the OPUC has conferred with and/or .
used to review SUBURBAN's rate change application and to assist- the OPUC is [sic]
- formulating discovery sent to SUBURBAN by the OPUC.



Objections:

B

OPUC objects to this request to the extent it impermissibly seeks privileged att(;rney'-
.client communications, attorney work product, and attorney core work product, or information
regarding the mental i 1mpressmns or opinions of consulting experts Tex. R, Evid. 503; Tex. R.
~ Civ. P. 192.5 and 192.3(3). The work product privilege gextends to “any ‘material prepared or
mental impressions developed” or “communications made” “in antlclpatlon of litigation or for
trial by a party or a party’s representatives,” including attorneys, consultants, employees or
agents. Tex. R. Civ. P. 192.5(a)(2). Requesting the identity of persons or experts who are not
t;:stifyfng and whose work product has not been reviewed by a tesfifying expert with whom
OPUC has conferred in reviewing the application and developing discovery request§ falls
squarely within these privileges. Similatly, conversations by and between OPUC attorneys and
its client to facilitate the rendition of profe‘ssione;l legal services is clearly protected under Tex.
R. Civ. Bvid. 503. ' -

The Public Utility Commission of Texas has previously discussed the scope of discovery
in Commission hearings pri(;r to the filing-of pre-ﬁle:d testimony. In Docket No. 19265,° the .
Cd}m‘nission stated that “in. Commission hearings parties generally file testimony and are then
) squect to discovery."In ;such a-proceeding, there is no need for designation of ‘witnesses prior to
the filing of testimony to allow the parties to conduct discovery.”® The Commission announced
a “straight-forward rule” regarding whether an expert is a testifying expert ora consulting expért
in the time period prior to filing written testimony: ...upon filing testimony or by designation by
the party, an exge}'t shall be a testifying expert subject to ‘discovery. }\Ieither contract provision
providing that an éxpért will testify nor the preparation of draft testimony is sufficient to cause
classification as a testify ei(pert:-”7 The Commission ¢oncluded that requiring the discovery on
information protected by the consulting expert privilege, would “severély restrict a ‘party’s -
counsel from investigating or developing legal strategies in concert with its consultiflg experts.
While a party may intend for an expert to be a witness at one point in time, after further l

invéstigations or due to other developments a party’s intentions may change. The Commission

E

Application of Central and South West‘Co;poration and American Electric Power Company, Inc.
Regarding Proposed Business' Combination, Docket No. 19265, Order on Appeal of Order No. 42 (Mar 11; 1999).

S Docket N6. 19265, Order on Appeal of Order No. 42 at 3. . -
7
Id.
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concludes that tl‘}e testifying characteristic irrevocably attaches after the filing Z)f testimony or

v after designation as such, but not before.”® i
To the extent that the request for information encompasses privileged matters (Tex.. R.

Civ. Evid..501). or matters not within the'scopé of discovery (Tex. R. Civ. P. 192.3), such as
documents s;ubj ect to the attorney-client (Tex. R. Civ. Evid. 503) or attorney work product (Tex.
.R. Civ. P."192.5) privileges or the identity, mental impressions, or opinions of consulting experts
whose mental impressions or opinions have not been reviewed by a testifying expert (Tex R.
C1v P. 192.3(e)), OPUC objects to the RFI.

Furthermore, to the extent this request asks OPUC to identify “any and all”’ persons and
experts with wi;omdt has conferred to “review” the application and/or to assist in “formulating”
discovery, OPUC objectsl that this request is- overiy broad, vague, and on the basis of relevance.
See Inj-re Nat'l Lloyds Ins. Co., 449 S.W.3d 486, 488 (Tex. 2014); In re Allstate Cnty. Mut. Ins.:
Co., 227 S.W. 3d 667, 669-70 (Tex. 20’07) (per curiém)' 16 TAC § 22.141(a). The terms “any
and all’is not limited in any manner and is so. expanswe it could include'a variety of people,

'such as administrative ass1stants Flirthermore ° ‘reviewing” the application and “formulating”
discovery is vague and 1t is uné¢lear how these acts would likely yield relevant 1nformat10n under
Tex. R. C1v Evid. 403 when not tied to any issue in the case. Simply because OPUC may have
conferred with an.individual, do€s not necessarily mean that the conversation is likely to lead to
admissible evidence and could include mundane irrelevant office ratters. For example, the
discovery request is broad enough to encompass communications Oi’UC attorneys could have

with administrative staff to copy testimony or help format discovery responses:

REQUEST NO. 15. .

Please identify any and all commumca‘uons that the OPUC and its Staff; including its
attorneys, have had with any persons, any water and sewer utilities and districts of any
kind and nature and their representatives, with any ‘attorneys either individually or who
represent persons or entities or agencies, with any state and local agencies, with any state
or local elected officials, and with any other entities and persons that in any way mention,
reference, relate to and pertain to this rate change application by SUBURBAN and any
issues involved in this proceeding, and that in any way relate, refer and pertain to
SUBURBAN and its affiliates during thé past two (2) years.

Ad ES >

* Id, at 3-4,



Objection: * )

-

This i{equest seeks identification of “any and all communications™ between OP[%C and
“any persons” relating “to SUBURBAN and its afﬁliates” for the past two years. The Discovery
requests defines “communication” to include “any oral or written utterance.” OPUC objects to
this_ request on the basis that it is overly broad and unduly burdensome. See In re Nat'l Lloyds
Ins. Co., 449 S.W.3d 486, 488 (Tex. 2014); In re Allstate City. Mut. Ins. Co., 227 S.W.3d 667,-
669-70 (Tex. 2007) (per curiam); -16 TAC § 22.141(a). Requesting “any and all”
" communications [oral or written] with" “any persoh” “of any kind and nature” that “in any way
mention, reference, relate to this rate chang;,e application’h’ “during the p;a'sjt two (2) years,” is 'so
broad as to_capture -any type of communication from or to OPUC from or to any entity
whatsoever, including any filings with Central Records, privileged attorney-client
~comm1‘1niéa§ion, work product, and attorney core work product. | The request :Nould require
OPUC to track down every r'es'ponsive communication du;ing the la;t‘ two years, witheut regard
" to whether that communication relates to the instant case; and log it, 1nclud1ng, under the duty to
supplement to log any “such commumca’uons as this case proceeds.

Additionally, OPUC objects to this request on grounds that the information sought is
neither relevant to the matters. at issue in this rate proceeding nor are the requests reasonabiy
calculated ‘to lead to the discovery of admlss1ble evidence. K-Mart Corp. v. Sanderson, 937
S.W.2d 429, 431-32 (Tex.1996); Tex. R. Civ. P. 192. 3(a) 16 TAC §-22.141(a). OPUC further
objects to the relevance of this request insofar as it requests communications during the past two _

" years, when this case was filed on December 29, 2016 “The request is not specific or reasonably :
tailored to include only matters relevant to the case and, as such, OPUC Ob_]eC'ES that this request
constitutes r:othing' more l‘than‘ an .impermiissible “fishing expedition.”" See - Texaco, Inc. v. .
Sanderson, 898 S.W.2d 813, 814-815 (Tex. 1995).

. Moreover, OPUC objects to this request to the extent it impermigsibly’ seeks potential-
privileged attorney-client and allied litigant comn}"imications, attorney work product, attorney
core work product, or information regarding the mental impressions or opinions of consulting

- experts: Tex. R. ‘Evid. 503(b)(1)(A) & (C); Tex. R. Civ. P. 192.5, and 192.3(3). The request asks

for any communication that “OPUC, its Staff, including its attorneys, have had with any pefsons '

[and] . . . with any attorneys . . . that in any way mention, reference, relate to and pertain to-this

£
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i rate’ change apphcatlon . . . .7 The breadth of such language includes attorney-client
commumcatlons and attorney-attorney communications relatzng to this application.

Work product }ncludes any “any material prepared or mental impressions developed” or
“communications macie” “in anticipation of litigation or for trial by a party or a party’s
representatives,” including attorneys, consultants, employees or af,;ents. Tex. R. C1v P.

192.5(a)(?). Such communications are privileged. Tex. R. Civ. P. 192.5(b).

REQUEST FOR PRODUCTIONNO.1 % : !

Provide copies of all documents, tangible items and other demonstrative evidence to be -
used by the OPUC at the final hearing in this case; [sic] trial.

Objection:

OPUC objects to this request because it asks for production of attorney coré work product
and other work product which is not discoverable. In re Bexar Cty. Criminal-Dist. Attorney's

Office, 224 S.W.3d 182, 187 (Tex. 2007); Tex. R. Civ. P. 195.5(b)(1). OPUC further objects that

the request is overly broad and unduly burdensome.

REQUEST FOR PRODUCTION NO. 23

' Please provide any-and all documents that relate to the OPUC's and its Staff's responses
to the following numbered SUBURBAN Request for Information hsted above; these
documents to include, but not be limited to, any document report, memoranda, email -

. messages and any other written-or electronic materials that the OPUC and its Staff

I reviewed, used and/or know or presume that relate and/or were used to. support or were
reviewed in the process of the OPUC Staff attorney's testimony and/or stated positions as
well as the OPUC's and its Staff's responses to the Request for Information listed above.

O‘bje;ctions: '
To the extent this Requésts seeks the production of documents that are subject to pending
objections‘i namely, Objections to Requests Nos. 13, 14, and 15 above, OPUC objects to this

request for the reasons stated within those objections.

-

REQUEST FOR PRODUCTION NO. 25 :

Please prov1de copies of any and all correspondence, memoranda, letters, emails,
documents, notes, messages, and any other materials received by and sent by the OPUC
and any of its ,Staff including its attorneys, from, with and to any other persons, any
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water and sewer utilities and districts of any kind and nature, attorneys either individually

or who represent persons or, entities or agencies, any stat€ and local agencies and

. departments, including, but not limited to, the Public Utility Commission of Texas and its

, staff, including attorneys, the Texas Commission on Environmental Quality and its staff,
including. attorneys, and any other state and local agencies and departments, any state or

local elected officials, and any other entities and persons that in any way mention,
reference, relate to and pertain to this rate change application by SUBURBAN and any
issues involved in this proceeding, and that in any way relate, refer and pertdin to

- SUBURBAN and its affiliates during the past three (3) years.

Obj ections:

This réquest'seeks production of documents relating to communications between OPUC
and -other individuals relating “to SUBURBAN and its afﬁliates”i for the past three years.
Requesting “any and alf” correspondence, etc., with and to “any other ﬁersox}s” “of any kind and
nature” that “in any way mention; reference, relate to and pertain to this rate change application”
‘iauring the past three (3) years,” is.so broad as to captﬁre any type of correspondence from or to’
OPUC from or to any entity whatsoever, incluc_ling any filings with Central Records, privileged
attorneytclient éofnmunication, work product, aﬁd attc;mey core work product. OPUC objects to
the relevance of this request insofar as it requests communications during the past three years,

*when this case was filed on December 29: 2016. OPUC also objects to this request on the basis
that it is overly broad and ‘Llriduly burdensome. See In re Nat'l Lloyds Ins. Co., 449 S.W.3d 4§6,
488 (Tex. 2014); In re Allstate Cnty. Mut. Ins. Co., 227 8.W.3d 667, 669-70 (Tex. 2007) (per
curiain); 16 TAC § 22.141(a). Additionally, OPUC objects to -this request on grounds that the
informatioﬁ soughtJis neither relevant to the matters at issue in this rafe proceeding nor “are ‘the
requests reasonably calculated to lead to the discove}y of admissible evidence. K-Mart Corp. .v.
Sanderson, 937 S.W.2d 429, 431-32 (Tex.1996); Tex. R. Civ. P. 192.3(a);.16 TAC § 22.141(a).
The request is not spéciﬁc or reasonably tailored to include only matters relevant to the case, and
as such Oi{UC objects that this request constitutes nothing more than an impermissible “fishing
expedition.” See Texaco, Inc. v. Sanderson, 898 S.W.2d 813, 814-815 (Tex. 1995).

Moreover, OPUC objects to this request to the extent it impermissibly seeks privileged
attorney-client and allied litigant communications, attorney work product, and attorney core
work product, or information regarding the mental impressions or opinions of consulting experts.

"Tex. R. Evid. 503(b)(1)(A) & (C); Tex. R. Civ. P. 192.3(e) and Kl 92.5. The request asks for any

communication that “OPUC, any of its 'S:taff, including its attorneys, . . . with and to any persons -
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[and] . . . with any attorneys . . . that in any way mention, reference,#relaie to and pertain to this
rate change application . . . > The breadth of such 1angﬁage includes attorney-client
communications and attorney-‘attomey communication$ relating to this application. Work
product includes “a cgmmuniéa;ion made in anticipation of litigation or for trial between a party
and the party's representatives or among a party's representatives, including the parjcy's attorneys,
consultants, sureties, indemnitois, insuters, employees, or agents.” Tex. R. Civ. P 192.5(a)(2).

Such communications are privileged. Tex. R. Civ. P. 192.5(b).
IV. PRAYER -

- WHEREFORE, OPUC prays that these ObJectlons be sustained and that OPUC be
relieved of responding to the Discovery Requests 1dent1ﬁed herein, and grant such other relief to

which they may be entitled.

Dated: March 9, 2017 -

(1

Respectfully submitted,

Tonya Baer
Public Counsel
. State BagNo. 24026771

< CHfristiaan Siano
Assistant Public Counsel-
State Bar No. 24051335

OFFICE OF PUBLIC UTILITY COUNSEL
1701-N. Congress Avenue, Suite 9-180
P.O.'Box 12397

Austin, Texas 78711-2397

512/936-7500 (Telephone)

512/936-7525 (Facsimile)
christiaan.siano@opuc.texas.gov
opuc_eservice@opuc.texas.gov (Service)
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CERTIFICATE OF SERVICE
. SOAH DOCKET NO. 473-17-2457.WS
. PUC DOCKET NO. 46674 . |

I certify that today, March 9, 2017, a true copy of the Office of Public Utility Counsel's
Objections to Suburban Utiﬁty Company, Inc.’s First Discovery Responses was served on all

parties of record via United States First-Class Mail, hand-delivery or facsimile.

/ e

- CHfistidan:Sidn
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