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APPLICATION OF SUBURBAN STATE OFFICE OF
UTILITY COMPANY, INC. FOR

'AUTHORITY TO CHANGE RATES

3

COMMISSION STAFF’S OBJECTIONS TO SUBURBAN 'S FIRST SET OF
: DISCOVERY REQUESTS

-

COMES NOW the Staff (“Staff”) of the Pubhc Ut111ty Comm1ssmn of Texas
(“Commlsswn ), representlng the' pubhc interest, and files thesé ObJectlons to Suburban Ut111ty

Company, Inc.’s (j‘Suburban”) First Set of D1scovery Requ_ests. ' "

I. INTRODUCTION

P
1

On February 17,2017, Suburban filed its first dlscovery requests to- Staff and served them
on Staff.! Suburban has agreed by e-mail to extend the time for Staff to file its objectlons to these

requests to March 2, 2017. These objections are timely filed.

N II. OBJECTIONS

© Staff objects to several of Suburban’s dlscovery requests on the grounds that they are vague
overly broad, and unduly burdensome In addition, several of Suburban ] dlscovery requests are
not reasonably calculated to discover material regarding matters that are relevant to this

*

proceeding.

As a general principle, the Conimission’s rules and the Texas Rules of Civil Procedure
(“TRCP”) both recognize ijebtions on the grounds of overbreadth and* burdensomeness.
Specifically, the Commission’s rules permft the presiding officer to IImit discovery requests to

protect a party from an undue burden.? Similarly, the TRCP states that “discovery should be

7

1 Suburban First Discovery Requests to Staff (Feb. 17, 2017) (“Suburban First Requests™).
216 Tex. Admin. Code § 22.142(a)( 1}D) (“TAC”).
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limited” if it is determined that “the burden orvexpense of the-proposed discovery outweighs its
likely benefit.”? - ) T '

-

The Commission’s rules also recognize that discgvery rnay only be obtained regarding

matters that are relevant to the subject mattér of the proceeding.# Several of Suburban s requests

are designed to discover materials that are not related to this proceedlng, as dlscussed below. As a-

result, these requests are not reasonably calculated to dlscoyer material that will be relevant or

admissible at the hearing in this matter.5

* Bl
{

1. RequeSts for all documente or communications referring to Suburban from the past
_ two or three years are vague, overly. broad, unduly burdensome, and are not

reasonably calculated to discover material regarding matters that are relevant to this -
proceeding. Similarly, requests directly generally to “the PUC and its Staff” are

T

vague, overly broad, and unduly burdensome. .

A. Identification of 6bjecﬁonable‘requests

Suburban’s request for information (“RFI”) 1-15 and request for production (“RFP”) 1-25
amount to fishing expedition; to obtain documents relating to matters that are not thé subject of
this proceeding.® Requests for all documents or communications referring to Suburban from rhe
past two or three years are Negue, overly broad, unduly burdensome, and are not reasonably

calculated to discover material regarding matters that are relevant to this proceeding.

Further, several of Suburban’s other discovery requests are worded vaguely such that they
could be interpreted in a burdensome manner. Several requests are directed to “the PUC and its

Staff.”” In addition, some are directed only to “the PUC.”8 Further, some of Suburban’s requests

3

-

3 Tex. R. Civ. Proc. 192.4(b). The Commission’s rules state that “[p]arties may obtain discovery regarding
any matter, not privileged or exempted under". . . the Texas Rules of Civil Procedure . ... 16 TAC § 22.141(a).

416 TAC § 22.141(a)..
'S See Tex. R. Civ. Proc. 192.4(b).

-

6 The text of alllobjectionable requests is provided in the appendix to these objections.
3

7 Specifically, Staff objects to 'this language in Suburban’s RFIs 1-3, 1-4, 1-5, 1-6, 1-7, 1-8,and 1-13 and in
SuburbansRFPsl6 17 1-8,.1-10,1-11, 1-12, 1-14, 1-15, 1-16, 1-17, 1-18, 1-19, 1-20, and 1-23.

. 8 Specifically, Staff objects to this language in Suburban’s RFIs 1-2, 1-9, 1-10, 1-11, and 1-14 and in RFPs
511131-419and1-21 E

e
-
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are directed to “the PUC Staff and its attorneys™ or to “the PUC and any of its Staff, including its
attorneys.”10 OthersT are dirégted merely to “you.”!! These varying constructions have resulted in
vaigueness and ambiguity regarding” the personnel targetéd by Suburban’s réquésts. Staff has

conferred with Suburban regarding this matter, but Suburban has refused to identify with

specificity which pefrsonnel or divisions within the Commission from which Suburban intends to

*

requests productidn of documents.

. Finally, to thie extent Suburban RFP 1-23 requests the samé material as any of Suburban’s
other discovery reqﬁests, and Staff would raise the same obj'ec'tions to Suburban RFP 1-23 as it

raises regarding each of Suburban’s otlier discovery requests.

B. Objections

Requests for all dchmenté that refer in anyway to Suburban are overly broad, unduly
burdensome, and are not vrea'éionably calculated to lead to the discovery of relevant material. This
fishing expedition rinay be interpreted to ;equesi.any.dQCUment anywhere in the Commission’s
offices that, for example, simply lists Suburban amc;ng tf_le investor-owned utilities regulated by
the Commission, indicates whether Suburban has filed '!i.ts annual report, or is included in the
archive of utilities’ previous ftariffs. The :Commission performs several ministerial or
administrative functions ‘ that have no b“earing on ’the ratemaking proceeding before the
,Commissi‘on in this matter.'Requiring StafP’s counsel to review and produce every individual item
that mentions Subur!ban—even if Suburban is only mentioned in passing—creates undue burden

_and expense. As discussed below, Staff understands that the breadth in scope of thesé requests is

motivated by Suburban’s concerns in enforcement matters other than this ratemaking pro'ceédihg.

In addition, 1Staff has engaged in confidential settlement discussions with an affiliate of

Suburban in Docket No. 43076.12 To the extent that Staff possesses any materials or

. communications that mention Suburban and that were created for settlement purposes in Docket .
i - )
1 ' v

9 Specifically, gtaff c;bjectsbto this language in Suburban’s RFP 1-2,

10 Speciﬁéally, Staff objgcts to this language in Suburban’s RFP 1-25.

11 Specifically, Staff objects to this language in Suburban’s RFI 1-1, J
12 Application of Consumets Water, Inc. for a Rate/Tariff Change, Docket No. 43076.

3,

+
0000000003



. "No. 43076, Staff objects fhat such materials are irrelevant to this proceeding and are confidéntial

materials that are not subJeet to dlscovery in this proceedtng.

Similarly, other; language in Suburban s discovery requests tend -toward vagueness and
overbreadth Suburban’s deﬁmtlons state that “you” and “PUC,” as used in Suburban’s requests

refers to “the Pubhc Ut111ty Comm1ss1on of Texas, its officers, directors, managers, employees, its

attorneys and legal staff and 'its Légal Staff as well as 1ts agents and those worklng in association.

with and/or who dre affiliated with the OPUC [szc], as well as 1ts,asso’c1ated, affiliates, employees,

agents, representatives and each'perSon acting or purporting to act on behalf of the OPUC [sic].”!3

If this definition is applied to each of Suburban’s discovery requests, then its request is overly

\

broad and would be unduly burdensome for Staff to eofnply with.

Several sections " of the agency—including the Commissioners and their briefing

attorneys— are .wailled‘ off from Staff due to the Conamission’s prohibition on ex parte

cornmunications.14 Suburban’s retluests indicate that Suburﬁan appreciates the distinction between '

the Comm1ss1oners and the Comm1ss1on s Staff 15 Several other sectlons of the agency perform

roles that are obv1ous1y unrelated to the Commission’s ratemaklng functlons——mcludmg the -

information technology personnel, the Consumer Protection Division, and the Oversight &
Enforcement Division. Requiring Staff’s counsel to confer regarding this matter amongst every

|

employee of the Commission cannot be intended only for the purpose of discovering material

relevant to this proceeding. ‘

When Staff raised its concerns with Suburban, counsel for Suburban responded by
describing Suburban’s concerns regarding the Commission’s Oversight & Enforcement Division

and a utility district,| which Suburban’s counsel believes have engaged in actions that are hostile

to Suburban. Staff believes that the breadth in scope of Suburban’s discovery requests is the result

of Suburban’s concerns regarding these other enforcement matters.

u .
'1 *

13 Suburban’s Flrst Requests at 3. Suburban later confirmed that it did not intend to request that Staff obtain
material from the Office of Public Utility Counsel (“OPUC”), as discussed in Section IV below.

14 See 16 TAC § 22.3(b)(2):

15 For exampléi Suburban RFI 1-8 acknowledges that the “PUC” may adopt the recommendation’ of “the
PUC and its Staff.”

-
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Suburban’ha's also indicated that it intends to discover whether these enforcement matters -

will 1nﬂuence Staft’ ls position in this proceeding. Without waiving any objections, for the purposes
of respondlng to Suburban s. dlscovery requests, Staff intends to respond as though the questions
were mtended to obtaln materlal received by or in the possessmn of the personnel assigned to work
on this matter in the Commission’s Legal and Water Utilities divisions that discuss rnatters in this
proceedlng Asa result Suburban’s concerns that do relate to the conduct of this proceedlng will
be addressed by StafPs responses

#

2. ‘Requests for all commumcatlons, mcludmg a record of all telephone calls, conducted
by Staff are[ overbroad and unduly burdensome .

Suburban RFI1- 15 requests 1dent1ﬁcat10n‘ of communications that Staff has conducted with

‘ any persons regardlng Suburban during the past two years.!6 Suburban deﬁnes ‘communication”

as. “any oral of wntten utterance notatlon or statement of any nature whatsoever, by and to

whomsoever made’ 1nclud1ng, but not limited to, correspondence conversations,’ dralogues
discussions, 1nterv1ews consultatlons agreements and Other understandlngs between or among
two or more persons ” and further defines “identify,” which respect to non-written communication
as meaning “to 1dent1fy the persons participating in the communication and to state the date,
manner, place and substance of the communication.”!” Suburban RFP 1-25 requests

“correspondence” and not “communications,” but may be intended by Suburban to-request the

same material. ; 3

As Staff understands these requests, an}‘/, communication referring to Suburban even in
passiné must be logged, with details identifying persons, the date, manner, place, and substance of
the communication. 3If Staff’s céunsel and counsel for OPUC discus a draft procedural schedule or
if a ratepayers asks lStaft’s legal assistants for help filing a pleading, Staff would be required to

provide a log of such communications. s

- , I

Without wa1v1ng any obJectlons Staff 1ntends to respond to Suburban’s request for non-

wntten commumcatlons to the extent any such communications are relied on'by Staff’s witnesses

L)

16 The text of SSuburban RFI 1-15 is provided above. Supra n. 6.

{
17 Suburban’s Discovery Requests at 3—4.

R
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for their position in!this proceedlng by listing, the persons involved and the approximate date’of

such non—wntten COl’l’lIIlU.IllC&thl’lS

-

iIII. STATEMENT REGARDING NEGOTIATIONS

- . . )
As réquired by 16 TAC § 22.144(d), Staff has negotiated diligéntly and in good faith with

* Suburban to resolve'the above objections.

IV. AGREED LIMITATIONS ON SUBURBAN’S DISCOVERY REQUESTS

In addition to the above obj ections, Staff and Suburban have agreed to the below limitations

on Suburban’s discovery requests.

1. Although several of Suburban’s requests mentlon OPUC Suburban is not
requestmg that Staff get documents from OPUC, unless Staff has received
documents from the OPUC and they relate to Suburban. -

2. Staff and Suburban have agreed that Suburban s discovery requests do not apply to

docuhlents ot communication strictly possessed by attorneys (and their support *

personnel, such as assistants and paralegals). Such materials do not need to be listed
in a privilege log. Suburban may request production of materials reeeivedr from
partie!s outside of the Commission or from personnel who are not attorneys (and are
not attorneys’ support personnel), to the extent those materials are relévant to
Docket No. 46674 and 1are not cdvdre”d by some other form of privilege or objection.
‘Wlthout waiving any other objections, Staff agreesto respond fully regarding such
materlals to the extent required by law.

3. Staff Lnd Suburban have agteed to limitations of Suburban’s RFIs 1-9 and 1-10 so
that étaff will not be required to provide exiensive listing of relevant legal
prececllents. . Staff will provide similar responses to those provided by Staff in
Docket No.-43076 in response to Consumefs Wéter, Inc.’s RFIs 1-10 and 1-12.18

4. Staff has not*designated which personnel, if any, will provide testimony in' this

' matter. While Staff personnel continue to evaluate the application, it is not known

e

| . ) .
18 Docket No. 43076, Commission Staff’s Response to Consumers Water, Inc.’s RFIs 1-10 and 1-12 (Oct. 4,
2016).

e d
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who )ilill be offered as an expert i"nAthis matter. As a result, Staff will be unable at

this time to respond to Suburban RFP 1-3,'1-4, arid:1-22 or Suburban’s requests for

dlsclosure In addition, Staff will be unable at this time to indicate WhICh witnesses
will sponsor spec1ﬁc documents as requested by Suburban RFPs 1 -4, 1:6, 1-7, 1-
8, 19 1-10,1-11, 1-12, 1-14, 1-15, 1-16; 1-17, 1-18, 1:19, 1-20, or 1-21. Staff and
Suburban have agreed that that Staff will noﬁ be required tokrespond to this

component of the réquests identified above until Staff files its direct téstimony:

1

Date: March 2, 2017

™ "Respectfully Submitted,
- v
PUBLIC UTILITY COMMISSION OF TEXAS
LEGAL DIVISION
- Margaret Uhlig Pemberton ~ +

Division Director

Al

S&tephen Mack
Managing Attorney

A.0<Smullen
State Bar No. 24083881
- (512) 936-7289
r 1701 N. Congress Avenue
P.O.Box 13326 =«
-Austin, Texas 78711-3326 |
(512) 936-7268 (facsimile)
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CERTIFICATE OE SERVICE

I certify that a copy of this document will be served on all parties of record on March 2,
2017 in accordance with 16 TAC § 22.74.

A. I//anullen
]
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