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ADMINISTRATIVE HEARINGS 

COMMISSION STAFF'S OBjECTIONS TO SUBURBAN'S FIRST SET OF 
DISCOVERY REQUESTS 

COMES NOW the Staff ("Staff') of the public Utility Commission of 'Texas 

("Cornmission"), representing the'public interest, and files thee 'Objections to Suburban Utility 

Company, Inc."a ("Suburban') First Set of Discovery' Requests. 

I. INTRODUCTION 

On February 17, 2017, Suburban filed its first discovery requests to Staff and servedthem 

on Staff.1  Suburban has agreed by e-mail to extend the time for Staff to file its objections to these 

requests to March 2, 2617. Thes'e objections are timely filed. 

II. OBJECTIONS 

StLT objects to several of Saburban's discovery requests on the grounds that they are vague 

overly broad, and unduly burdensome. In addition, several Of Suburban's discovery requests are 

not reasonably calculated to discover material regarding matters that are relevant to this 

proceeding. 

AS a general principle, the Conimission's rules and the Texas Rules of Civil Prbcedure 

(`-`TRCP") both recognize objections on the grounds of overbreadth and burdensomeness. 

Specifically, the Commission's rules permit the presiding officer to limit discovery requests to 

protect a party from an undue burden.2' Similarly, the TRCP states that "discovery should be 

1  Suburban First Discovery Requests to Staff (Feb. 17, 2017) ('Suburban First Requests"). 

2  16 Tex. Admin. Code § 22.142(a)(1)(D) ("TAC"). 
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limited" if it is determined that "the burden or expense of the-proposed discovery outweighs its*  

-likely benefit."3  

The Commission's rules also recognize that discovery may only be obtained regarding 

matters that are relevant to the subject matter of the proceeding.4  Several of Suburban's requests 

are designed to discover materials that are not related to this proceeding, as discUssed below. As a 

result, these requests are hot reasonably calculated to discover material that will be relevant or 

admissible at the hearing in this matter.5  

- 1. Requests for all documents or communications referring to Suburban from the past 
two or three years are vague, overly, broad, unduly burdensome,. and are not 
reasonably calculated to discover material regarding matters that are relevant to this 
proceeding. Similarly, requests directly generally to•  "the PUC*  and its Stafr are 
vague, overly broad, and unduly burdensome. 

A. Identification of objectionable requests 

Suburban's request for information ("RFI") 1-15 and request for production (RFP") 1-25 

amount to fishing expeditions to obtain documents relating to matters that are not the subject of 

this proceeding.6  Requests for all documents or communications referring to Suburban from the 

past two or three years are :vague, overly broad, unduly burdensome, and are not reasonably 

calculated to discover material regarding matters that are relevant to this proceeding. 

Further, several of Suburban's other discovery requests ,are worded vaguely such that they 

coUld be interpreted in a burdensome manner. Several requests are directed to "the PUC and its 

Staff."7  In addition, some are directed only to "the PUC."8  Further, Some of Suburban's requests 

3  Tex. R. Civ. Proc. 192.4(b). The Commission's rules state that "[p]arties may obtain discowry regarding 
any matter, not privileged or exempted under': .. the Texas Rules of Civil Procedure ...." 16 TAC § 22.141(a): 

4  16 TAC § 22.141(a). 

'5  See Tex. R. Civ. Proc. 192.4(b). 

6  The text of all objectionable requests is provided iii the appendix to these objections'. 

7  Specifically, Staff objects to'this language in Suburban's RFIs 1-3, 1-4, 1-5, 1-6, 1-7, 1-8, 'and 1-13 and in 
Suburban's RFPs 1-6, 1-7, 1-8, 1-10, 1-11, 1-12, 1-14, 1-15, 1-16, 1-17, 1-18, 1-19, 1-20, and 1-23.. 

8  Specifically, Staff objects to this languge in Suburba'n'š RFIs 1-2, 1-9, 1-10, 1-11, and 1-14 and in RFPs 
1-1, 1-3, 1-4, 1-9, and 1-21. 
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are directed to "the PUC Staff and it$ attomeys"9  or to "the PUC and any of its Staff, including its 

attorneys."10  Others are directed Merely to "you."11  These varying constructions have resulted in 

vagueness and ambiguity regarding the personnel targeted by Suburban's requests. Staff has 

conferred with Suburban regarding this rnatter, but Suburban has refused to identify with 

specificity which personnel or divisions within the Commission from which Suburban intends to 

requests production of documents. 

Finally, to the extent Suburban RFP 1-23 requests the sam'e material as any of Suburban's 
1- 

other disco' very requests, and Staff would raise the same objections to Suburban RFP 1-23 as it 

raises regarding each of Suburban's other discovefy requests. 	 • 

B. Objections 

Requests for all documents that,refer in any way to Suburban are-overly broad, unduly 

burdensome, and are not reaonably calculated to lead to the discovery of relevant material. This 

fishing expedition may be interpreted to request any clocument anywhere in the Commission's 

offices that, for example, simply lists Suburban among the investor-owned utilities regulated by 

the Commission, indicates whether Suburban has 'filed its annual report, or is included in the 

archive of utilities previous tariffs. The Commission performs several ministerial or 

administrative functions that have no bearing on the ratemaking proceeding before jhe 

Commission in this matter:Requiring Staff s counsel to review and produce every individual item 

that mentions Suburban—even if Suburban is only mentioned in passing—creates undue burden 

and expense. As discussed below, Staff understands that the breaCIth in scope of these requests is 

motivated by Suburban's concei-ns in enforcement matters other than this ratemaking proceeding. 

In addition, Staff has engaged in confidential settlement discussions with an affiliate of 

Suburban in Docket No. 43076.12  To the extent that Staff possesse§ any materials or 

communications that mention Suhurban and that were created for settlement purposes in Docket 

9  Specifically, Staff Objects to this language in Suburban's RFP 1-2. 

10 SpecifiCally, Staff objects to this language in Suburban's RFP 1-25. 

11  Specifically, Staff objects to this language in Suburban's RFI 1-1. 

12 Application of Consumeks Water, Inc. for a Rate/Tariff Change, Docket No. 43076. 
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No. 43076, Staff objects that such materials are irrelevant to this proceeding and are confidential 

materials thai are not subject to discovery in this proceeding. , 

Similarly, other, language in Suburban's discovery requests tend toward vagueness and 

overbreadth. 'Suburban's definitions state that "Y"ou'' and "PUC," as used in Suburi;an's requests, 

refers to "the Public Utility Commission of Texas, its officers, directorS; managers, employees, its 

attorneys and legal' staff, and its L6ga1 Staff as well as its agents and those working in association. 

with and/or who ai-e affiliated with the OPUC [siej; as well as its associated, affiliates, employees, 
, 

agents, representatives and each peršon acting or purporting to act on behalf of the OPUC [sic].713  

If this definition is applied to each of Suburban's discovery requests, then its request is overly 

Several sections of the agency—including the Commissioners and their briefing 

attorneys— are walled off from Staff due tO the Commission's prnhibition on ex parte 
' 	_ 	I 

communications.14  Suburban's requests indicate that Suburl;an appreciates the distinction between 

the Commissionêts-and the Commission's Staff.15  Several other sections of the agency perform 

roles that are obviously unrelated to the Commission's ratemaking functions—idcluding the 

information technology perscinnel, the Consumer Protection DivisiOn, and the 'Oversight & 

Enforcement Division. Requiring Staff s counsel to confer regarding this matter amongst every 

employee of the Commission cannot be intended only for the purpose of discovering material 

relevant to this proceeding. 

When Staff raised its concerns with Suburban, counsel for Suburban responded by 

describing Suburban's concerns regarding the Commission's Oversight & Enforcement Division 

and a utility district, which Suburban's counsel believes have engaged in actions that are hostile 

  

to Suburban. Staff believes that,the breadth in scope of Suburban's discovery requests is the result 

of Suburban's concerns regarding these other enforcement matters. 

13  Suburban's First Requests at 3. Suburban later confmned that it did not intend to request that Staff obtain 
material from the Office of Public Utility Counsel ("OPUC"), as discussed in Section IV below. 

14  See 16 TAC ' 22.3(b)(2).- 

15  For example Suburban RFI 1-8 acknowledgeš that the "PUC" may adopt the recommendation of "the 
PUC and its Staff" 
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Suburban has also indicated that it intends to discover whether these enforcement matters 

will influence Staff s position in this proceeding. Without waiving any objections, for the purposes 

of responding to Suburban's discovery requests, Staff intends to respond as though the questions 

were intended to obtain material received by or in the poSsession of the personnel assigned to work 

on this matter in the Commission's Legal and Water Utilities divisions that discuss matters in this 

proceeding. As a result, Suburban's concerns that do relate to the conduct of this proceeding will 

be addressed by Staff' s responses., 

2. .Requests for all communications, including.a record of all telephone calls, conducted 
by Staff are overbroad and unduly burdensome. 

Suburban RFI 1-15 requests identification of communications that Staff has conducted with 

any persons regarding Suburban during the past two years.16  Suburban defines "communication" 

as, "any oral ot written utterance, notation or statement of 'any nature whatsoever, by and to-

wh6msoevet made, including, liut not limited to, correspondence, conversatiOns, dia1oves, 

discussions, interviews, consultations, agreements and 6ther understanding§ between or among 

two or more persons" and further defirieS' "identify," which respect to non-written commnnication 

as meaning "to identify the pers6ns participating in the communication and to state the date, 

mannef, place and substance of the communication."17  Suburban RFP 1-25 requests 

"correspbndence and not "communications," but may be intended by Suburban to- request the 

same material. 

As Staff understands these requests, any, communication referring to Suburban even in 
, 

passing must be logged, with details identifying persons, the date, manner, place, and substance of 

the comminication. If Staff s cOunsel and counsel
:
for OITC discus a draft procedural schedule or 

if a ratepayers asks Staff s legal assištants for help filing a pleading, Staff would be required to 

provide a log of such communications. 

Without waiying any'objections, Staff intends to respond to Suburban's request for non- 
I 

written communications to the extent any such communications are relied on'by Staff s witnesses 

16  The text of Suburban RFI 1-15 is provided above. Supra n:  6. 

17  SUburban's Discovery Requests at3-4. 
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for their position in this proceeding by listing,the persons involved and the approximate dateof 

such non-written communications. , 

111. STATEMENT REGARDING NEGOTIATIONS 

As required by 16 TAC § 22.144(d); Staff has nego'tiated diligently and in good faitii with 

Suburban to resolve the above objections. 

IV. AGREED LIMITATIONS ON SUBURBAN'S DISCOVERY REQUESTS 

In addition tO the above objectiohS, Staff and Subyrban have agreed to the below limitations , 

on Suburban's discovery requests. 

1. Although Sev'eral of Suburban'š requests mention OPUC, Suburban is not 

requesting that Staff get docurnents from OPIJC, unless Staff has received 

documentšfrom the OPUC -dnd they relate to Suburban. 

2. Staff and Suburban have agreed that Suburban's discovery requests do not apply to 

documents or communication strictly po'Ssessed by attorneys (and their support 

personnel, suah as assistants and paralegals). Such materials do not need te be listed 

in a privilege log. Suburban may request production of materials" received from 

parties outside of the Commission or from personnel who are not attorneys (and are 

not attorneys support personnel), tO the extent tho'se materials are relevant to 

Docket No. 46674 and are not covered by some other form of privilege or objection. 

WithOut waiving any other objections, Staff agrees to respond fully regarding such 

materials to the extent required by laW. 

3. Staff and Suburban have affreed to limitations of Suburban's RFIs 1-9 and 1-10 so 

that Staff win not be required to provide extensive listing of relevant legal 

precedents. Staff will provide similar responses to those provided by Staff in 

Docket No. 43076 in response to Consumers Water, Inc.'s RFIs 1-10 and 1-12.18  

4. ,Staff has not`designated whiah personnel, if any, will provide testimony in' this 

matter. While Staff personnel continue to evaluate the application, it is not known 

2016): 
18  Docket No. 43076, Commission Staff s Response to Consumers Water, Inc.'s'RFIs 1-10 and 1-12 (Oct. 4, 
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who will be offered as an expert in this rnatter. As a result, Staff will be unable at 

this time to respond to Suburban RFP 1-3;1-4, and,1-22 or Suburban's requests foif 

disclosure. In addition, Staff will be unabfe at this time to indicate which witnesses 

will sponsor specific documents, as requested by Suburban RFPs 1-4, 1-6, 1-7, 1:-

8, 1-9, 1-10, 1-11, 1-12, 1-14, 1-15, 1-16; 147, 1-18, 1=19, 1-20, or 1-21. Staff and 

Suburban have agreed that that Staff will riot b-e required to ,respond to this 

component of the requests identified above until Staff files its direct testimony. 

Qate: March 2, 2017 

Respectfully Submitted, 

PUBLIC UTILITY COMMISSION OF TEXAS 
LEGAL DIVISION 

Margaret Uhlig Pemberton 
Division Director 

Sliephen Mack 
Managing ttorney 

A. 	mullen 
State Bar No. 24083881 
(512) 936-728-9 
1701 N. Congress Avenue 
P.O. Box 13326 
~Austin, Texas 78711-3326 
(512) 936-7268 (facsimile) 
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SOAH DOCKET NO. 473-17-2457.WS 
PUC DOCKET NO. 46674 

CERTIFICATE OF SERVICE 

I certify that a copy of this document will be served on all parties of record on Maich 2, 

2017 in accordance With F16 TAC § 22.74. 
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