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COMMISSION S AFF'S RESPONSE TO NORTH TEXAS MUNICIPAL WATER 
DIST ICT'S OBJECTION TO AND MOTION TO STRIKE 

DIRECT TESTIMONY OF HEIDI GRAHAM 

COMES NO the Staff of the Public Utility Commission of Texas (Staff), representing 

the public interest, an timely files this response to the Objection to and Motion to Strike the 

Direst Testimony of 1-1 idi Graham by the North Texas Municipal Water District (District): 

On June 8, 2018, the District filed objections to the pre-filed direct testimony of Staff 

witness Heidi Graham. The District's objections include positions contrary to the Preliminary 

Order,2  mischaracteriz tions of Ms. Graham's testimony, and misrepresentations of Texas case 

law. Therefore, the Di rict's motion should be denied. 

1. 	The Direct Tes imony of Heidi Graham is relevant to the proceeding. 

The District's a ument that Ms. Graham's testimony should be stricken because it is "cost-

of-service” evidence, a d therefore irrelevant to the proceeding,3  mischaracterizes the nature of 

her testimony. For the •urposes of this case, cost of service means: 

A calculation o the revenue requirement to which a seller is entitled to cover all 
cash needs, in luding debt obligations as they come due. Basic revenue 
requirement co ponents considered under the cash basis generally include 
operation and 	aintenance expense. debt service requirements, and capital 
expenditures w ch are not debt financed. Other cash revenue requirements should 

1  The District file 
day. Pursuant to 16 Tex. A 
2018. Therefore. Staffs res 

its Motion to Strike on June 8, 2018, and Staff received the District's motion that same 
min Code (TAC) § 22.77(b). the response deadline is five working days from June 8, 
nse is due June 15, 2018. 

2  Preliminary Ord r at 27 (Jun. 29, 2017) (PO). 

3  North Texas Mu icipal Water District's Objection to and Motion to Strike the Direct Testimony of Heidi 
Graham at 3-7 (Jun. 8. 2018 (District's Motion to Strike). 





be considered w ere applicable. Basic revenue requirement components under the 
cash basis do no include depreciation.4  

Ms. Graham di not provide any testimony concerning the District's cost of service (also 

called the revenue requi ement). She did not calculate the district's revenue requirement, nor did 

she critique the Distric s calculation of its cost of service. Ms. Graham's testimony addresses 

whether the District's r tes are adverse to the public interest5  and explains how the District's rate-

setting methodology iesults in rates that are unreasonably preferential, prejudicial and 

discriminatory.6  She specifically takes issue with how the District allocates its revenue 

requirement among the i ember cities.7  This is not the same as calculating the amount to which 

the District is entitled t cover all of its cash needs. A closer look at Texas Water Commission v. 

City of Fort Worth,8  m es this distinction more clear. 

In that case, the City of Arlington (Arlington) appealed the City of Fort Worth's (Fort 

Worth) wholesale wast water rate increase.9  The rates were set pursuant to a formula based on 

Fort Worth's cost of s rvice.10  The formula was contained in a contract between the cities.11  

Arlington contended t at Fort Worth had improperly included expenses related to a water 

treatment plant in its co of service, which resulted in an improper rate increase.12  In other words, 

the dispute was over w ther or not a certain expense should be included in cost of service. The 

Texas Water Commissi n agreed with Arlington and "found that Fort Worth could not include 

such a component in its ost of service." 13  Fort Worth appealed, and the decision was overturned 

4  16 TAC § 24.129 

5  Direct Testimony 

6  Id. at 10-11. 

7  Id. at 6, 8-11. 

8  Texas Water Com 

9  Id at 333. 

10  Id. at 333-34. 

I I Id 

12  Id. at 334. 

13  Id 

3) (setting forth the definition of "Cash Basis method of calculating of cost of service"). 

f Heidi Graham at 5-6 (May 18, 2018) (Graham Direct). 

n v. City of Fort Worth, 875 S.W.2d 332 (Tex. App.---Austin 1994, writ denied). 
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because the Texas Wa er Commission did not "first make a finding that the rates . . . adversely 

affect the public intere t by being unreasonably preferential, prejudicial, or discriminatory."14  

After City of Iort Worth, the Texas Water Commission amended its rules to ensure 

compliance with this d cision.15  The resulting rule requires a public interest hearing and prohibits 

the Commission from aking a public interest determination solely on an analysis of the seller's 

cost of service.16  The ommission has made clear that the rule does not mean that cost of service 

issues cannot be consi red.17  It only prohibits -analysis of the cost of service for the purpose of 

setting rates.-18  which is exactly what occurred in City of Fort Worth.19  Ms. Graham has not 

proposed the setting of ny rates. 

The issues rais d by Ms. Graham are completely dissimilar from those in City of Fort 

Worth. She has not tes ified that the District improperly included expenses in its cost of service. 

She has taken no issue ith the cost of service (its Annual Requirement) alleged by the District. 

She has never performe a cost of service study in her capacity as a testifying witness, and the area 

is largely outside of her expertise. Had Staff wished to offer testimony on cost of service, it would 

have selected a membe of the Commission's Water Utility Regulation Division that specializes 

in that area. Ms. Graha "s expertise lies in rate design.2° 

The District has misapplied the term cost of service to what is clearly a rate design issue. 

However, Ms. Graham testimony should stand even if it does constitute cost of service evidence 

because the issues ideniified in the Commission's Preliminary Order has made it clear that cost of 

service is not irrelevant o the proceeding.21  Furthermore, Ms. Graham testified about the arbitrary 

and unreasonably prej dicial way in which the District allocated its cost of service.22  This 

14  Id. at 336. 

15  See District's M tion to Strike at 3 (discussing the history of 16 TAC § 24.133(b)). 

16  16 TAC § 24.13 (b); see also PO at 27. 

17  PO at 27 ("[T]he public interest determination cannot depend solely on whether the challenged rates match 
the cost of service. This rul does not preclude the admission of evidence on and consideration of the various costs 
of the district. including its ond servicing costs, and its various sources of revenues."). 

18  Id. 

19  City of Fort Wo th, 875 S.W.2d at 333-34. 

20  Graham Direct 4 

21  PO at T7. 

22  Graham Direct a 6-10, Attachment HG-3. 
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should be deni  

vant to Issue 4b: "Are the rates unreasonably preferential, prejudicial, or 

equently, the District's objections and motion to strike, which are based 

f the nature of Ms. Graham's testimony and its relevance to the issues set 

rder, should be denied. 

rguments regarding unreliability are confusing and inaccurate and 

d. 

The District be 

Supreme Court in Merre 

brings to court little mo 

would support a judgme 

Supreme Court did incl 

rulings on the same topi 

as to the Fifth Circuit's 

case law is inaccurate.28  

The District fu 

'demands from the Me 

usage and $0.41/1,000 

description of the Distri 

District demands $2.53/ 

of whether or not it is us  

ins its argument with a misstatement of Texas case law. The Texas 

l Dow Pharmaceuticals, Inc. v. Hanver, did not hold that when an "expert 

e than his credential and a subjective opinion, this is not evidence that 

t. 24  This is actually a quote from a federal opinion.25  While the Texas 

de the quotation in the opinion, it did so as part of a larger summary of 

by other jurisdictions.26  It neither commented favorably or unfavorably 

olding.27  Consequently, treating the Viterbo v. Dow Chem. Co. as Texas 

her confuses the issue by stating, "In this case, the rate the District 

ber Cities is $2.53/1,000 gallons for usage up to the city's highest annual 

allons for usage above the annual maximum."29  This is an erroneous 

t's rates. The District's contract is in fact a take-or-pay contract. The 

,000 gallons for every gallon of each City's annual minimum regardless 

d. 

23  PO at 22. 

24  Merrell Dow Phi maceuticals, Inc. v. Hanver, 953 S.W.2d 706, 712 (Tex. 1997). 

25  Viterbo v. Dow C em. Co., 826 F.2d 420, 421 (5th Cir. 1987). 

26  Hanver, 953 S.W 2d at 712. 

27  Id 

28  District's Motion to Strike at 8. 

29  Id. at 9 (emphasi added). 
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ission described the issues in this phase as "protested rates" in the 

us, this case is not about a single rate as the District contends but about 

d by the District. Consequently, Ms. Graham's definition of protested rate 

g her testimony, but rather makes it consistent with the Preliminary Order. 

ham's testimony is not the appropriate procedural mechanism to address 

t raises in its motion. The discovery period has not closed, and the District 

ts for information (RFI) to elicit the information it seeks.35  Additionally, 

to depose Ms. Graham at which time it will have the opportunity to explore 

raham's testimony in depth.36  To the extent the District wishes to attempt 

m's methods, they are free to do so through cross-examination at the 

The District's objection under Texas Rule of Evidence 702 should be 

t offered any explanation as to why striking the testimony in its entirety 

ocedural options. 

3°  Id. ("ln this case the rate the District 'demands from the Member Cities is $2.53/1,000 gallons for usage 
up to the city's highest annu 1 usage and $0.41/1,000 gallons for usage above the annual maximum.) 

31  Id. 

32  PO at 21-27. 

33  See Commissio Staffs List of issues (Apr. 28, 2017); Petitioner's List of Issues (Apr. 28, 2017). 

34  PO at 21, Issue os. 4-5. 

35  See e.g., North xas Municipal Water District's Second Request for Information to Commission Staff at 
7 (May 25, 2018) (NTMW RF1 2-13. Refer to Page 6, lines 12-17 of Ms. Graham's Direct Testimony. Define and 
explain the term "projected r te year costs.") 

36  Notice of Intent] n to Take the Oral Deposition of Heidi Graham (May 29. 2018). 

37  Gamma! v. Jac Williams Chevrolet, Inc., 972 S.W.2d 713, 728 (Tex. 1998) (citing Daubert v. Merrell 
Dow Pharm., Inc., 509 U.S. 79, 596 (1993)) (The trial courfs gatekeeping function under Rule 702 does not supplant 
cross-examination as 'the tra itional and appropriate means of attacking [allegedly] shaky but admissible evidence.') 
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For the foregoi g reasons, Staff respectfully requests the entry of an Order denying the 

District's objections to nd motion to strike the Direct Testimony of Heidi Graham. 

Dated: June 15, 2018 

PUBLIC UTILITY COMMISSION 
LEGAL DIVISION 

Respectfully Submitted, 

Margaret Uhlig Pemberton 
Division Director 

Karen S. Hubbard 
Managing Attomey 

Landon J. Lill 
State Bar No. 24092700 
Eleanor D' Ambrosio 
State Bar No. 24097559 
1701 N. Congress Avenue 
P.O. Box 13326 
Austin, Texas 78711-3326 
(512) 936-7228 
(512) 936-7268 (facsimile) 
Landon.lill@puc.texas.gov  
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Landon J. Lill 
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