13
¥
| ‘
T
v

S| [T —
| Control Number: 46587 |
(TR |
tem Number: 3
| ’ Addendum StartPage: 0




.

' PUBLIC UT{LITY@@M%%I@N 3:58

DOCKET NO. 46587 RECEIVED

APPLICATION NEUTRAL TANDEM-  §
TEXAS, LLC AND ONVOY, LLCFOR  § PUSLIC 00t cosypssioy
AN AMENDMENT TO A SERVICE § OF TEXAS FiLii6 CLiny
PROVIDER CERTIFICATE OF ~  §
OPERATING AUTHORITY § . .

ORDER NO. 1

SETTING PROCEDURAL SCHEDULE, ESTABLISHING PROCEDURES,
AND ENTERIN G PROTECTIVE ORDER

On November 17, 2016, Neutral Tandem-Texas, LLC and Onvoy, LLC filed a joint
application to amend service provider certificate of operating authority (SPCOA) No. 60707;! to

reflect a change in ownership/control. - -

14

L Procedural Schedule 4
The Commission must grant or deny a certificate within 60 days after the filing of the
' application, except that the Commission may extend the 60-day period for good cause.>

Accordingly, the f‘o'llowing procedural schedule shall apply in this docket:

| Filing date ’ 11-17-16
Commission Staff’s recommendation on deficiencies/completeness | 12-02-16+
Commission order on deficiencies/completeness 112-07-16
Texas Register publication . : 12-09-16
Intervention and comment deadline . 12-16-16
Commission Staff’s final recommendation | 12-30-16
Deadline to request a hearing , i 12-30-16
Order approving or denying application 01-13-173
Day 60 * 01-16-17 -

.  Application of Neutral Tandem- Texas LLC for a Service Provider Certificate of Opel ating Authority,
Docket No. 30182, Notice of Approval (Oct. 8, 2004).

2 Public Utility Regulatory Act, Tex. Util. Code Ann. § 54.155(a) (West 2016).

3 In accordance with 16 Tex. Admin. Code § 26.111(d)(5) (TAC), the Commission shall issue an order
approving or denying the application within 60 days of the filing of the application. The 60" day is Monday, January
16, 2017, a national holiday; the last day the Commission is open for business before the deadline is January 13,2017.
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. IL. Procedures
The Commission’s procedural rules apply in this docket, unless otherwise specified. The

Commission’s rules are available at: www.puc.texas.gov

.- . A Filing

All pleadings must sfate the docket number assigned to this proceeding.* Parties shall file
seven (7) copies of all pleadings.’ All documents must be filed by 3:00 p.m. on the date due unless
otherwise ordered.® Responses to any motion or othér pleading shall be filed .within three (3)
{vyvorking days after the filing of the motion or other pleading.

B. Service )

A copy of documents filed with the Cpmmjssion must be served on all parties.” The
Commission will send documents t6 a party b3‘1 first class mail unless the party requests express
delivery and provides an express delivery account number. Parties should contact Gloriana Ojeda
at (5 12) 936-7209 to arrange exbrg:ss delivery. The Commission will only send documents to one
address per party. Any corrections to the Commission’s service list should be directed to Gloriana
Ojeda. The following presumlptions reading the time of receipt shall apply unless the presiding

officer is notified of the actual time of receipt:

Service Methdd ; Presumed Time of Receipt -
In person or by agent , v t ‘Date of filing
Courier receipted deliv-ery . ’ No later than the day after filing
Fax by 3:00 pm.ona workingrday | , Same day ‘
Fax on a non-working day or after 3:00 p.m. on a working | Next working day
day o :
Rég,;ular mail, certified mail, or registéred ‘ﬁlail ' Within three days after filing

C.  Extensions of Time for Filing

.

In addition to complying with 16 TAC § 22.74 motions for extension of time to file a

document shall propose a new date or dates and ‘'shall state whether the parties agree to the new

416 TAC §22.71(b).
516 TAC § 22.71(c).
516 TAC § 22.71(3).
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date or dates. If the reqqegsted extension requires an extension of the 60-day period in this docket,

‘the motion shall indicate this and state good cause for extending the 60-day period.

4

D. Discovery
Parties may obtain formal discovery only througf; oral depositions. The parties may
" informally request information, but the Cbmmis;ion will not resolve .any disputes regarding
informal discovery. ,
t
E. Ex Parte Communications

Ex parte communications with the administrative law judge are prohibited.? Parties should -

communicate with the administrative law judge only through written documents filed with the

Commission’s Filing Clerk and served on all parties.

III.  Protective Order

The standard profective oider attached to this Order shall govern the use of confidential

materials iri this docket. ) N

SIGNED AT AUSTIN, TEXAS the_ 2  day of November 2016.

PUBLIC UTILITY COMMISSION OF TEXAS

SUSXN E. GOODSON
ADMINISTRATIVE LAW JUDGE

g:\cadmidocket managementitelephone\coaspcoa\d6xxx\46587-tamend.doex

1

8 16 TAC § 22.3(b).
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This Protective Ordér shall govern the use of all information deemed confidential
(Pr'otectéd Materials) -or highly confidential (Highly Sensitive Protected Materials), including
information whose confideritiality is curreritly under dispute, by a party providing information to

« the Public Utility Commission of Texas (Connmi‘ésion) or to any other party to this proceeding.

It is QﬁDER_ED that:

I Designation of Protected Materials. *Upon producing or filing a document, includiﬁg, :
but not limited to, records on a computer disk or other similar electronic storage medium
' in thlS proceeding, the producing party may designate that document, or any portion of it,
as conﬁdentxal pursuant to this Protective -Order by typing or stampmg on its face
; “PROTEQTED PURSUANT TO PROTECTIVE ORDER ISSUED IN DOCKET ”
- NO. 46587” (or words to this efféct) and consecutively Bates Stam}f;ing each page.
Protected Materials and Highly Sensitive Protected Materials include the documents so
designated, as well as the substance of the information contained in the documénts and any
*  description, ré}gort, ‘summary, or statement about’the’ substance- of the information’

contained in the documents:

2. Materials Excluded from Protected Materials Designation. Protected Materials shall
not mclude any information or document contamed in the public ﬁles of the Commission
or any other federal or state agency, court, or local govemmental authouty subject to the
Public ' Information Ac’c..l Protected Materials also shall not include documents or
information whiéﬁ at t‘he time of, or pri’(!)r‘to disclosure in, a"proceeding 1s or Was public

r
£ 4

+« 'Tex. Gov’t Code Ann. § 552.001-353 (West 2012 & Supp: 2015).
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3.

4.

5.

6.

X

4

' of this Protective Order.

]

knowledge, or which becomes public knowledge other than through disclosure in violation

i 1

Reviewing Party. For the purposes of this Protective Order, a “Reviewing Party” is any

pafty to this docket.

¥
M

Procedures for Designation of Protected Materials. On or before the date the Protected

- Materials or Highly. Sensitive Protected Materials are provided to the Commission, the

ploducmg party shall file with the Commlssmn and deliver to each party to the proceeding

_ a written statement, which may be in the form of an ObJeCtIOIl mdlcatlng (a) any

exemptions to the Public Information Act clainied to apply to the alleged Protected
Materials; (b) the reasons supporting the pfoducing party’s claim that the responsive

information is’exempt from public disclosure under the Public Information Act and subject

to treatment as protected materials; and (c) that counsel for the producing party has’

reviewed the information sufficiently to staté in good: faith that the information is exemi)t

“from public disclosure under the Public Information Act and merits the Protected Materials

designation. N

*

Persons Permitted Access to Protected Materials. Except as otherwise provided in this

Protecti\‘/q Order, a Reviewing Party may access Protected Materials only through its
“Reviewing Representatives” who have signed the Protective Order Certification Form

(see Attachment A). Reviewing Representatives of a Reviewing Party include its counsel

of record in this proceeding and associated attorneys, paralegals, economists, statisticians,

accountants, consultants, or other persons employed or retained by thé Reviewing Party

and directly engaged in this proceeding. At the request of the PUC Commissioners, copies
of Protected Materials may be produced by Coﬁimissioh]Staff. The Commissioners and

their staff shall be informed of the existence and coverage of this Protective Order and shall

observe the restrictions of the Protective Order.

Highly Sensitive Protected Material Described. The term “Highly Sensitive Protected

" Materials” is a subset of Protected Materials and refers to documents or information that a

producing party claims is of such a highly sensitive nature that making copies of such
documents or information or providing access to-such documents to employees of the

Reviewing Party (except as specified herein) would expose .a producing party to

000005
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unreasonable risk of harm. Highly Sensitive Protected Materials include but are not limited

* to: (a) contractual information plertaining to eonti‘;lcts that specify that their terms are-
confidential or that are confidential pursuant to an order entered in‘l,iligaiion to which the
producing party is a party; (b) wholesale trahsactions infofmation and/or market-sensitive
marketing plans; and (c) business operations or ﬁnané‘i'al information that is commercially
sensitive. Documents or information.so classified by ajpr(oducing party shall bear the
designation’. “I:IIGHLY SENSITIVE PROTECTED MATERIALS * PROVIDED
PURSUANT TO PROTECTIVE ORDER ISSUED IN DOCKET NO. 46587 (or words‘
to this effect) and shall be consecutively Bates Stamped. The provisions of this Protec‘uve
Order pertaining to Protécted Materials also apply to Hi ghly Sensitive Protected Materlals,
except where this Protective Order provides for additional protections for-Highly Sensitive

" Protected Materials. In particular, the. pfocedures herein for challenging tbe producing -

party’s designation of information as Protected Materials also apply to information that a

ﬁroducing party designates as Highly Sensitive Protected Materials. .

4

7. Restrictions on Copying and Inspection of Highly Sensitive Protected Material.

k)

E;(cept as expressly provided herein; only one copy may be made of any Highly Sensitive
Protected Materials except that additional copies may. be made to have sufficient copies for
introduction of the material mto the evidentiary record if the matenal is to be offered for
admission into the record. The Reviewing Party shall maintain a record of all copies made
of Highly Sensitive Protectéq Material and si;all send a duplicate of the record to the
‘producing party when tﬂhe copy or copies are made. The record shall specify the location
and the person possessing the copy. Highly Sensitive Protected Material shall be made
available for inspection only at the locatioh or locations provide'd'by the producing party,
except as specified by Paragraph 9. Limited notes may be made of nghly Sensitive
Protected Materials, and such notes shall ‘themselves be treated’ as nghly Sensitive
Protected Materials unless such notes,are llmlted to a description of the document and a
general characterlzatlon ofits subject matter in a manner that does not state any substantive

~
4

mformatlon contamed in the document. -

8. Restrlctmg Persons Who May Have Access to Highly Sensmve Protected Material.
With the exceptlon of Commission Staff, the Office of the Attorney General (OAG), and

the Office of Public Utility Counsel (OPC), and except as provided herem,vthe Reviewing

»
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10.

Representatives for the purpose of access to Highly Sensitive Protected Materials may be
persons who are (a) outside counsel for the Reviewing Party, (b) outside consultants for

the Reviewing Party working. under the direction of Reviewing Party’s counsel, or (c)

employees of the Reviewing Party working with and under the direction of Reviewing_
" 3

Pérty’s counsel who have been authorized by the presiding officer to review Highly
Sensitive Protected ﬂdaterials. The Reviewing Party shall limit the number of Reviewing
Representatives that review Highly Sensitive Protected Materials to the minimﬁm number
of persons necessary. EThe Reviewing Party is under a good faith obligation to limit access

to each portion of any Highly Sensitive Protected Materiais to two Reviewing

Representatives whenever possible. Reviewing Represéntatives for Commission Staff, )

OAG, and OPC, for the purpose of access to Highly Sensitive Protected Materlals shall
consist of thelr respective counsel of record in this proceeding and assocmted attorneys,
paralegals, economists, statisticians, accountants, consultants, or other persons employed

or retained by them and directly engagediin these proceedings.

Copies Provided of Highly Sensitive Protected Material. A producing party shall
provide one copy of Highlyﬁ Sensitive Protected Materials specifically requested by the

Reviewing Party to the person designated by the Reviewing Party who must be'a person -

authorized to review Highly Sensitive Protected Material under- Paragraph 8.
Representatives of the Reviewing Party who are authorized to view Highly Sensitive

Protected Material may review the copy of Highly Sensitive Protected Materials at the

office of the Reviewing Party’s representative designated to receivé the information. Any

Highly Sensitive Protected Materials provided to a Reviewing Party may not be copied
except*as provided in Paragraph 7. The restrictions contained herein do not apply to
Commission Staff, OPC, and the OAG when the OAG is a representing a party to the

proceeding.

<

Procedures in Paragraphs 10-14 Apply to Commission Staff, OPC, and the OAG and

Control in the Event of Conflict. The procedures in Parag}aphks 10 through 14 apply to

responses to requests for documents or information that the producing party designates as
, :

Highly Sensitive Protected Materials and provides to Commission Staff, OPC; and the

OAG in recognition of their purely public functions. To the extent the requirements of.

r
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11.

12.

13. .

|

Paragraphs 10 through 14 conflict with any réquirements contained in other paragraphs of

this Protective Order, the requirements of these Paragraphs shall control.

Copy_of Highly Sensitive Protected Material to be Provided to Commission Staff,

OPC and the OAG. When, in response to a request for information by a Reviewing Party, -

- the producing party makes available for review documents or information claimed to be

Highly Sensitive Protected Materials, the producing party shall also deliver one copy of
the Highly Sensitive Protected Materials to the Commission Staff, OPC (if OPC is a party),
and the OAG (if the OAG.is representing a party) in Austin, Texas. "Provided however,
that in the event such Highly Sensitive Protected Matefials are volﬁminous,jhe materials
will be made available for review by Commission Staff, OPC (if OPC is a party), and the
OAG (if the OAG is representing a party) at the designated office in Austin, Texas. The

Commission Staff, OPC (if OPC is a party) and the OAG (if the OAG iS representing a

party) may request such copies as are necessary of such voluminous material under the

copying procedures specified herein.

Delivery of the Copy of Highly Sensitive Protected Material to Commission Staff and

Outside Consultants. The Commission Staff, OPC (if OPC is a party), and the OAG (if
the OAG is representing a party) may deliver the copy of Hiéilly Sensitive Protected
Materials received by thém to the appropriate members of-their staff for review, provided
such staff members first sign the deitiﬁcation specified by Paragraph 15. After obtaining
the agreement of the producing party, Commission Staff, OPC (if OPC is a party), and the
OAG (if the OAG is representing a party) nﬁay deliver the copy of Highly Sensitive
Protected Materials received by it to the agreed, appropriate-members of their outside
consultants for review, provided such outside consultants first sign the certification in

Attachment A. .

Restriction on Copying by Comrission Staff, OPC and the OAG. ,Except as allowed

by Paragraph 7, Commission Staff, OPC and the OAG may not make additional copies of
' the Highly Sensitive Protected Materials furnished to them unless the producing party .

agrees in writing otherwise, or, upon a showing of good cause, the presiding officer directs

otherwise. Commission Staff, OPC, and the OAG may make limited notes of Highly

Sensitive Protected Materials furnished to them, and all such handwritten notes will be
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Docket No. 46587 Protective Order Page 6 of 15

14.

15.

«
i

treated as Highly Sensitive Protected Materials as are the materials from which the notes

are taken.

Public Information Requests. In the event of a request for any of the Highly Sensitive

Protected Materials under the Public Information Act, an authorized representative of the
Commission, OPC, or the'OAG may furnish a copy of the requested Highly Sensitive
Protected Materials to the Open Records Division at tlgé OAG together with a copy of this
Protective Order after notifying the producing party that-such documents are ‘ being
furnished to the OAG. Such hctiﬂcation may be provided simulianéously with the delivery
of the Highly Sensitive Protected Materials to the OAG.

-

Required Cértiﬁcatiog_. Each person who inspects the Protected Materials shall, before

such inspection, agree in writing to the following certification found in Attachment A to

this Protective Order:

I certify my understanding that the Protected Materials are provided to me
pursuant to the terms'and restrictions of the Protective Order in this docket,
and that I have been givén a copy of it and have read the Protectlve Order
and agree to be bound by it. I understand that the contents of the Protected
Materials, any notes, memoranda, or any other form of information-
regarding or derived from the Protected Matetials shall not be disclosed to
anyone other than in accordance with the Protective Order and unless I am
an employee of the Commission or OPC shall be used only for the purpose
of the proceeding in Docket No. 46587. 1 acknowledge that the obligations
imposed by this :certification are pursuant to such Protective Order. |
Provided, however, if the information contained in the Protected Materials
is obtained from independent pubhc sources; the understanding stated
herein shall not apply. . .

In addition, Reviewing Representatives who are permitted accaejss‘ to Highly Sensitive
Protected Material under the terms ‘of this Protective Order shall, before inspection of such
material, agree in writing "to the following certification fotnd in Aftachment A to this

Protective Order:

I certify that I am eligible to have access to Highly.ﬂ Sensitive Protected
Material under the terms of the Protective Order in this docket.

The Reviewing Party shall provide a copy of each signed certification to Counsel for the

producing party and serve a copy upon all parties of record.

000009
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16. Dlsclosurcs between Rewewmg Representatlves and Continuation of Dlsclosure

'

Restnctlons after a Person is no Longer Engaged in the Proceedmg Any Reviewing

Representative may disclose Protected Materials, other than Highly Sensitive Protected
Materials, to any Sther person who is a Revxewmg Representative provided that, if the
person {o'whom disclosure is to be niade has not executed and ptovided for delivery of a
- signed certification to the party asserting confidentiality, that certification shall be executed
prior to any disclosure. A Reviewing Representativé may disclose Highly: Sensitive
Protected Material to other Reviewing Representatives who are pennittéd‘access to such
material and have executed the additional certification required for persdns who receive

. access to Highly Sensitive Protectéd Material. In the event that any Reviewing |
Representative' to whom Protected Matef’ials are disclosed ceases to be engaged in these
proceedings, access to Protected Materials by that persc_n shall be terminated and all notes,
memoranda, or other “information derived from the protected material shall either be
. destroyed or given to another Reviewing Repi‘ésefltatiire of that party who is authotized
pursuant to this Protective Order to receive the protected materials. Any person who has
agreed to the foregoingceﬁiﬁcation shall continue to be bound by the provisions of this

- P}otective Order so long as it is in effect, even if no lohger engaged in these proceedings.

*17. roducmg Parg to Provnde One Cogy of Certam Protected Material and Procedures
for Makmg Addltlonal Copies of Such Matenals Except for H1ghly Sensitive Protected

. Materials, WhICh shall be provided to the Reviewing Partiés pursuant to Paragraphs 9, and

. voluminous Protected Materials, the producing party shall provide a Reviewing Party one
copy of .the Protected’ Materlals upon receipt of the 51gned certification described in
Paxaglaph 15. Except f01 Highly Sensmve Protected Materials, a Reviewing Party may
make “further coples of Protected Materlals for -use in this proceeding pursuant.to this |
Protective Order, but a record shall be mamtamed as to the documents reproduced and the
number of copies made, and upon request the Rev1ew1ng Party shall prov1de the party

essertmg confidentiality with a copy of that record.

18.  Procedures Regarding Voluminous Protected Materials. 16 Tex. Admin. Code §-.

22.144(h) (TAC) will govern production of voluminous Protected Materials. Voluminous
Protected Materials will be made available in the producing party’s voluminqns room, in

Austin, Texas, or at 2 mutually agreed-upon location, Monday through Friday, 9:00 a.m. to )

. 4
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19.

20.

21

2.

i
5:00 p.m. (except on state or Federal holidays), and at other mutual}y convenient times

upon reasonable request. :

Reviewing Period Defined. The Protected Materials may be reviewed only during the

Reviewing Period, which shall commence upon entry of this Protective Order and continue
until the expiration of the Comx‘nissio‘n’syplenary jurisdiction. The Reviéwing Period shall
reopen if the Commission regains jurisdiction due to a remand as provided by law.
Protected materials that are admitted into the ev{dentiary.record or accompanying the
evidentiary record as offers of proof may be reviewed throughout the pendency of this

proceeding and any appeals.

-

Procédures for Making Copies of Voluminous Protected Materials. Other than Highly

Sensitive Protected Materials, Reviewing Parties may take notes regarding the iﬁformation

_contained in voluminous Protected Materials made available for inspection or they may

make photographic, mechanical or electronic copies of the Protected ‘Mélterials subject to

the conditions in this Protectlve Order; provided, however, that before photographlc

-mechanical or electronic 1 coples may be made, the Rev1ew1ng Party seekmg photographic,

mechanical or electfonic copies must provide written confirmation of the receipt of copies’
. ¢

listed on Attachment B of this Protective Order identifying each piece of Protected

Materials or portions thereof the Reviewing Party will need.

3

K

Protected Materials to be Used Solely for the Purposes of These Proceedings. All

Protected Materials shall be made available to the Reviewing Parties and their Reviewing

Representatives solely for the purposes of these proceedings. Access to the Protected

Materials may not be used in the furtherancé of any other purpose, including, without

* limitation: (a) any other pending or potential proceeding involving any claim, complaint,

or othex grievance of whatever nature, except appellate review ploceedmgs that may arise
from or be subject to these proceedmgs or. (b) any business or competmve endeavor of
whatever nature. Because of their statutory regulatory obligations, these restrictions do not

apply to Comimission Staff or OPC.

-

.Procedures for Confidential Treatment . of Protected Materials and Information

Derived from Those Miterials. Protected Materials, as well as a Reviewing Party’s

notes, memoranda, or other information regarding or derived from the Protected Materials

(e
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237

24.

are.to be {reated confidentially by the Reviewing Party and shall not be disclosed or used

by the Revi'ewing Party except as .permitted and provic[ed in this Protective Order. .

Information derived from or describing the Protected Materials shall be maintained in a
secure place and shall not be ple;ced in the public or general files of the Reviewing Party
except in accordance with the provisions of this Protective Order. A Reviewing Party must
take all reasor;able precautions to insure that the Protected Materials inch’idiri:g notes and
analyses made from Protected Ma\ttj,rials that disclose Protected Materials are not viewed

t

or taken by any person other than a }ieviewing Representative of a Reviewing Party.

Procedures for Submlssmn of Protected Materials. If a Reviewing Party tenders for

filing any Protected Materials, including Highly Sensitive’ Protected Materials, _or ‘any
written testimony, exhibit, brief, motion or other type of pleading or other submission at
the Commission or before any other judicial body that qliqtes from Protected Materials or
discloses the content of Protected Materials, the confidential portion of such submission
shall be filed and served ih sealed énvelopes or other appropriate containers endorsed to
the effect that they contain Protected Material or Highly Sensitive Protected Material and
are sealed pursuant to this Protective Oider. If filed at‘the Commission, suclr documents
shall be~marked “PROTECTED MATERIAL” and.shall be filed under. seal with the
presiding officér and served under seal to the counsel of record for the Re\;iewing‘Parties.
The presiding officer may subsequently, on his’her own motion or on motion-of a party,
issue a ruling resbecting whether or not the inclusion, incorporation or reference to
Protected Materials is such that such subm1351on should remam under seal. If filing before
a judicial body, the filing party: (a) shall notify the party Wthh p10v1ded the information

within sufficient time so that the producing party may seek a temporary sealing order: and

(b) shall otherwise follow the brocedﬁres in Rule 76a, Texas Rules of Civil Procedure.

Maintenance of Protected Status of Materials durmg Pendency of Appeal‘of Order

Holding Materials are not Protected Materials. In the event that the presiding.officer

at any nme in the course of this proceeding finds that all or part of the Protected Materials

are not confidential- or propne’tary, by finding, for example, that such materials have

- entered the public domain or materials claimed to be Highly Sensitive Protected Materials

are only Protected‘Materlals, those matenals shall nevertheless be subject to the protection

afforded by this Protective Order for three (3) full working days, unless othefwise ordered,

v

b
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25.

26.

i

¥
&

from the date the party asserting confidentiality receives$ notice of the presiding officer’s

Jorder. Such notification will be by written communication: This provision establishes.a

deadline for appeal of a presiding officer’s order to the Commission. Inthe event an appeal
to the Commissioners is filed within those three (3) working days from notice; the Protected
Materials shall be afforded the confidential treatment and status provided in this Protective
Oldel during the pendency of such appeal. Nelthel the party asserting confidentiality nor
any Reviewing Party waives its right to seek addltlonal admmlstratlve or judicial remedies

after the Commission’s denial of any app_eal.

Notice of Intent to Use Protected Materials or Cliange Materials Designation. Parties -

intending to use Protected Materials shall notify the other parties prior to offering them
into evidence or otherwise disclosing such information into the record oti the proceeding.
During the pendency of Docket No. 46587 at the Commissiofi, in the event that a
Reviewing Party wishes to disclose Protected Materials to any p%fson to whom disclosure
is not authorized by this Protective Order, or wishes to'have changed the designation of
certain information or material as Protected Materials by alleging, for example, that such
information or fnaterial has entered the public domain{, such Reviewing Pz;u"ty shall first file
and serve on all paii'ties written notice of such proposed disclosure or reques€ for change in
designation, identifying with pamcularlty each of such Protected Materlals A-Reviewing

Party shall at any time be able to file a written motion to challenge the designation of

b

_ information as Protected Materials.

Proéedures to Contest Disclosure or Change in Designation. In the event that the party
asserting confidentiality wishes to contest a proposed disclosure or request for change in
designation, the party asserting confidentiality shall ﬁle‘with the appropriate presiding
officer its objection toa proposal, with supporting afﬁdavits, if any, within five (5) working
days after recei!ving such notice of proposed disclosure or change in designation. Failure
of the party asserting confidentiality to file such an objection within this period shall be
deemed a waiver of objection to the proposed dlsclosure or request for change in
designation. Within five (5) working days after the party asserting conﬁdentlahty files its
objecuon and supporting: materlals,kthe ‘party challenging confidentiality may respond.
Any such response shall include a statement by counsel for the party challenging such

confidentiality that he or she has reviewed all portions of the materials*in dispute and,
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without disclosing the Protectied Materials; a statement as to why the Protected Materials
should not be held to be confidential under current legal standards, or that the party
asserting confidentiality for some reason- did not allow such counsel to review such
materials. If either party wishes to submit the material in question for in camera inspection,
it shall do so no later than five (5) Worki;1g days after the party challenging confidentiality

2

has made its written filing.

27.  Procedures for Presiding Officer Determination Regarding Proposed Disclosure or

Change in Designation. If the party asserting confidentiality files an objection, the

appropriate p}esiding officer will determine whether the proposed disclosure or change in
designation is appropriate. Upon the requést of either the producing or Reviewing Party
or upon the presiding officer’s own initiative, the presiding officer may conduct a
prehearing conference. The burden is on the party asserting confidentiality to show that
such proposed disclosure or change in designation should not be made. If the presiding
officer determiﬁes that such proposed disclosure or change in designation should be made,
disf:losure shall not take place earlier than three (3) full working days after such
determination un!ess otherwise ordered. No party waives any right to seek additional

¢ E = .
administrative or judicial remedies concerning such presiding officer’s ruling.

28. Maintenance of :-Protected Status during,Periods Specified for Challenging Various

Orders. Any party electing to challenge, in the courts of this state, a Commission or
presiding officer determination allowing disclosure or a change in designation shall have a
period of ten (10) days from: (a) the date of an unfavorable Commission order; or (b) if the
Commission does not rule on an appeal of an interim order, the date an appeal of an interim
order to the Commission is overruled by operation of law, to obtain a favorable ruling in »
state district court. Any party challenging a state district court determination allowing
disclosure or a change in designation shall have an additional period of ten (10) days from
the date of the order to obtain a favorable ruling from a state appeals court. Finally, any
party challenging a determination of a state appeals ‘court allowing disclosure or a change
in designation shall };ave an additional period of ten (10) days from the date of the order to
obtain a favorable ruling from the state supreme court, or. other apf)ellate court. All
Protected Materials shall be affordéd the confidential treatment and status provided for in

this Protective Order during the periods for challenging the various orders referenced in

0000014

e



Docket No. 46587 Protective Order . Page 12 of 15

29.

30.

31.

.

this paragraph. For purposes of this paragiaph, a favorable ruling of 4 state district court,
state appeals court, Supreme Court or other appellate court includes any order extending

the deadlines in this paragraph.

Other_Grounds for Objection to Use of Protected Materials Remain Applicable.

Nothing in this Protective Order shall bé construed as précluding any party from objecting
to the use of Protected Materials on grounds other than confidentiality, including the lack
of required relevance. Nothing in this Protective Order constitutes a waiver of the right to
argue for more disclosure, provided, however, that unless the Cominission ora court orders
such additional disclosure, .all parties will abide by the restrictions imposed by the

Prot_ective Order.

o

Protection of Materials from Unauthorized Disclosure. All notices, applications,

responses or other correspondence shall be made in a manner which protects Protected

Materials from unauthorized disclosure.

Return of Copies of Protected Materials and Destruction of Information Derived

from Protectéd Materials. Following the conclusion of these proceedings, each

Reviewing Party must, no -later than thiﬁy (30) days folldWidg receipt of the notice
described below, return to the party asserting cbnﬁdentiality all copies of the Protected
Materials provideq by that party pursuant to this Protective Order and all copies reproducéd
by a Reviewing Party,-and counsel for each Reviewing Party must provide to the party
asserting confidentiality a letter by counsel that, to the best of his or her knowledge,
information, and behef all copies of notes, memoranda, and other documents regardmg or
derived from the Protected Materials (including copies of Protected Materials) that have
not been so returned, if arly, have been destroyed, other than potes, memoranda, or other
documents which contain information in a forr;l which, if nféde public, would not cause
disclosure of the substance of Protected-Materials. As used in this Protective Order,
“conclusion of these proceedings” referg to the exhaustion of available appeals, or the
running of the time for the making of such appeals, as provided by applicable law. If,

following any appeal, the Commission conducts a remand proceeding, then the “conclusion

of these proceedings” is extended by the remand to the exhaustion of available appeals of -

the remand, or the running of the time for making such appeals of the remand, as provided

*
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32.

33.
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by apphcable law. Promptly following lhe concluslon of these proceedings, counsel for

the party asserting conﬁdentlallty will send a wutten notlce to all other parties, reminding *

them of their obligations under this Paragraph. ,Nothmg, in-this Paragraph shall prohibit -

counsel for each Reviewing Party from retaining two (2) copies of any filed testimony,

_ brief, application for rehearing, hearing exhibit or other pleading which refers to Protected

Materials provided*that any such'Protected Materials -retained by counsel shall remain

subject to the provisions of this Protective Order.

,-.

Appllcabllltv of Other Law This Protective Order is subject to the requirements of the

Public Informatlon Act, the Open Meetings Act,” the Texas Securities Act® and any other E

applicable law, provided that parties subject to those.acts will notify the party assertmg
confidentiality, if possible under those acts, prior to disclosure p“ufsuant to those acts. Such
notice shall not be required where the Protected Materials are' sought by governmental-

officials authorized to conduct a criminal or civil investigation.that relates to or involves

*

*

the Protected Materials, and those governmental officials aver i’ writing that such notice .

could compromise the investigation and that -the goVernmental entity involved will

maintain the confidentiality of the Protected Materials:

Procedures for Release of informaiioﬁ under Order. If 'requi'red’by_g‘;deriof a

governmental or judicial body,” the Reviewing Party may release to such body ‘the
cqnﬁdential information required by such order; provided, howevef, that: (a) the

Reviewing Party.shall notify the producing party of the order requiring the release of such

information within five (5) calendar days of the date the Reviewing Party has notice of the

orderg; (b) the Reviewing Party shall notify the producing party at least five (5) calendar:
days in advance of the release of the information to allov;l the prodticing party to contest
any release of the confidential information; and (c) the ?Reviewing Party shall use its best
efforts to prevent such materials froin being d?sclose“d to the publicl. The terms of this
Protective Order do'not preclude the Reviewing Party from éo‘r‘nplying wit'h any valid and

enforceable ordet of a state or federal court with competent jurisdiction specifically

requiring disclosure of Protected Materials earlier than contemplated herein. The notice -

I3
- ¢

4

"2 Tex. Gov’t Code Ann. § 551 001-.144 (West 2012 & Supp. 2015).

3 TEX. REV. CIV. STAT. ANN. arts. 581-1 to 581-43 (West 2010 & Supp. 2014).

H
-
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“specified in this section shall not be required where the Protected Materials are souéht by
governmental officials authorized to éondgct a criminal or civil investigation that relates
to or involves the Protected Materials, and those governmental officials aver in writing that
such notice could compromise the investigation and that the governmental entity involved

will maintain the conﬁdéntiality‘ of the Protected Materials.

34. _Best Efforts Defined. The term “best efforts” as used in the preceding paragraph requires
‘that the Reviewing Party attempt to ensure that disclosure is not made unless such
disclosure is pursuant ;o a final order of a Texas governmental or Texas judicial body, the
written opinion of the Texas-Attorney General sought in compliance with the Public
Information Act, or the request of governmental officials authorized to conduct a criminal
or civil investigation that relates to or involves the Protected Materials. The Réviewing
Party is not required to delay compliance with a lawful order to disclose such information

" but is simply required to timely notify the party-asserting confidentiality, or its counsel,
that it has received a challenge to ‘the confidentiality of the information and that the
Reviewing Party will either proceed under the -provisioné of §552.301 of the Public
Information” Actg or intends to comiply, with the final governmental or court. order.
Provided, however, that no notice is required where the Protected Materials are sought by
governmental officials authorized to conduct a criminal or civil investigation that relates
to or involves the Protected Materials, and those governmental officials aver in writing that
such notice could compromise the irivestigation and that t.hMe governmental entity involved

will maintain the confidentiality of the Protected Materials.

- 1

35.  Notify Defined. “Notify” for purposes of Paragraphs 32, 33 anci 34 means written notice

) to the party asserting confidentiality at least five (5) ‘calendar déys prior to release;
including when a Reviewing Party reéeives a request under the Eulﬁlic Information Acf. -
However, the Commission, OAG, or OPC may provide a copy of Protected Materials to

the Open Records Division of the OAG as provided herein.

. 36.  Requests for- Non-Disclosure. If the producing party asserts that the requested

information should not be disclosed at-all,; or should not be disclosed to certain parties
under the protection afforded by this Protective Order, the producing party shall tender the ~ -

information for in caméra review to the presiding officer within ten (10) calendar daysof . ,

0000017
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*

the request. At the same time, the*producing party shall file and serve on all parties its
argument, including any supporting affidavits, in support of its position of non-disclosure.
The burden is on the producing party to establish that the material should not be disclosed.
The producing party shall serve a copy of the information under the cla”ssiﬁcatiohwpf Highly
Sensitive Protected Material tG all parties requesting the information that the producing .

party has not alleged should be prohibited from reviewing the information.

-

Parties wishing to respoﬁd to the prdducing party’s argument for non-disclosure shall do
so within five wdrking days. Responding parties should explain wh}; .the information
should be disclosed to them, including why disclosure is necessary for a fairédjudication
of the case if the material is determined to constitute a trade secret. If the presiding oﬁicer
finds that the information should be dlsclosed as Protected Material under the terms of thls
Protective Ordel the presrdmg officer shall stay the order of disclosure for such period of
time as the presrdmg officer deems necessary to allow the producing party 1o appeal the |

IS

ruling to the Commission.

+ 3

37.  Sanctions Available fr)r Abuse of Designation. If the presiding officer finds that 'a

producing party unreasonably desrgnated material -as Protected Material or-as " Highly
~Sensitive Protected Material, or uureasonably attempted to prevent drsclosure pursuant to
Paragraph 36, the presiding ofﬁcer may sa.nctron the producrng party pur suant to 16 TAC
§22.161. '

38.  Modification of Protective Order. Each party shall have the right to seek changes in this

. *
Protective Order as appropriate from the presiding officer. -

39.  Breach of Protective Order. In the event of a breach of the provisions of this Protective

Order, the producing party, if it sustains its burder of proof required to establish the right

to injunctive relief, shall be entitled to an injunction against such breach without any
N ) <

requirements to post bond as a condition of such relief. The producing party shall not be
relieved of proof of any element required to establish the nght to mjunctlve relief. In

addition to 1njunct1ve relief, the producmg party shall be entltled to pursue any other form’

»

of relief to which it is entitled. , . ‘ g .

[

=

» '
S

QA\CADM\Docket 'Managemcnt\TeIephone\COA§PCOA\46xxx\4658 7protectivéorder.dobx

0000018°
] Sy -



ATTACHMENT A
Protective Order Certification

« I certify my understanding that the Protected Materials are provided to me pursuant to the
tefms and restrictions of the Protective Order in this docket 4nd that I have received a copy of it
and have read the Protective Order and agree to be bound by it. I understand that the contents of

the Protected Materials, any notes, memoranda, or any other form of ihformation,regarding_or

derived from the Protected Materials shall not be disclosed to anyone other than in accordance’

with the Protective Ordér and 'unless I\am an employee of the Commission or OPC shall be used
only for the purpose of the proceeding in Docket No. 46587. I acknowledge that the obligations
imposed by this certification are puisuant to su;h Protective Order. Provided, however, if the
information contained in the Protected Materials is obtained from independent public sources, the

understanding stated here shall not apply.

-

-

1 ,x
|

Signature - Party Represented

* £y

Printed Name ’ . Date o

[

! 4

-1
~ . Icertify that I am eligible to have access to Highly Sensitive Protected Material urider the

terms of the Protective Order in this docket.

Signature 4 - Party Represented *

H

- Printed Name ' . Date

0000019



ATTACHMENT B

I'request to‘view/copy the following documents:

Document Requested

1 # of Copies

Non-Confidential

Protected Materials
and/or Highly
Sensitive Protected
Materials

Signature

Printed Name

Party Represented

-

Date

0000020
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