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DOCKET NO. 46439 RECEIVED

COMPLAINT OF WES ANDERSON, §  PUBLIC UTILITY CQ)MPMSS?OE” 313
ET. AL. AGAINST QUADVEST L.P.,- §. i} PUSLIC UTILITY COMMISSION
QUADVEST, INC., RANCH UTILITIES § OF TEXAS FILING CLERK
CORP., AND RANCH UTILTIES,LP  § ‘ ‘

ORDERNO. 2
' GRANTING REQUEST AND ADOPTING PROTECI‘IVE ORDER

This Order addresses respondents’ request for adoption of a protective order for use in this
proceeding. Respondents included a proposed protective order so that customer-specific usage

and other confidential information may be protected.

i

Rpépondents’ request for adoption of a protective order is granted. However, the
administrative law judge instead adopts the Commission’s standard protective order inclided with
this Order as Attachment 1 for use in this proceeding which will remain in effect unless ordered

otherwise.

SIGNED AT AUSTIN, TEXAS the E])‘h' day of November 2016.

PUBLIC UTILITY COMMISSION OF TEXAS

JEFFREY 4. %/ M//

ADMINISTRATIVE LAW JUDGE

q:\cadm\docket managementiwa’ter\complaints\46xxx\46§439-2.docx



 _ ATTACHMENT 1

DOCKET NO. 46439

N

COMPLAINT OF WES ANDERSON, §

ET. AL. AGAINST QUADVEST L.P., § : -
QUADVEST, INC., RANCH UTILITIES §. - . OF TEXAS:
CORP., AND RANCH UTILTIES,L.P - § ° : ,

PUBLIC UTILITY COMMISSION

PROTECTIVE ORDER:

This Protective Order shall govern the use of all information deemed-confidential
(Protected -‘Matetials) or. highly confidential (Highly. Sensitive Protected Materials),-including
information whose confidentiality is currently under dispute, by a party providing \i‘nformation‘.to
the Public Utility Comnijssioh of Texas (Commission) or to anly othier party to this proceeding.

It is ORDERED that:

1. -* "Designation of Protected Materials. Upon producirig or filing a document, including, but

" not limited to, records on a c;)mput"er‘ disk or other sirnilar electronic stéragé medium in
this ‘procéedling,‘, the prqducmg party may designate that document, or any pc};‘tiéh of it, as .
confidential pursuant. to this;‘Proiectiye Orciérqbys typing ‘ot stampingbnjts face
o "PROTECTED PURSUANT TO PROTEC”I:IVE ORDER ISSUED IN'DOCKET, NO. -
46439" (or wbrds‘to this 'effect), and’oonsecuﬁvelyBates Stamping each p:age. Protected
Materials and Highly Sensitivg Protected Materials include the do‘éumeﬁts’ so designated,

as well as the substance ‘of the informatién contained in the documents and any
description, report, summary, or statement about the \substance of the  information

contained in the documents.

2. . “Materials Excluded from Protected Materials Designatioh: Protected Materjals shall

not include any information or document contained in the public ﬁlés of the Coﬁxmission L
or any other federal or state agency, court,v or local go.\}errimental authorit}; subjéct to the
Public Information Act.! Protected Materials also shall not include documents or

. information which at the time of, or prior to disclosure in, a proceeding is or was public

! Tex. Gov’t Code Ann. § 552.001-.353 (West 2012 & Supp. 2015).
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knowledge, or which becomes public knowledge other than through disclosure in violation

of this Protective Order.

F]

. 3. Reviewing Party. For the purposes of this Protective Order, a “Reviewing \Party”nis any
party to this docket. ‘ ' ‘

* &

4. Procedures for Designation of Protected Materlals On or before the date the Protected

‘Matenals or'Highly Sensitive Protected Materials ‘are provided to the Commrsswn the
producing party shall file with the’ Commission and deliver to each party to the proceeding
a written statement, vyhich'- rn_ay be -in ,the form .of an- objection, indicating: (a) any

‘exemptions ‘to the“Public"‘ Information+ Act ‘claimed to apply to’ithe’ “alleged Protected
Matenals (b) the reasons supporting-the producing: party s claim that ‘the responsive
1nformatlon is exempt from public disclosure under the Public Informatlon Act and subJ ect
to treatment as protected materials; and (c) that counsel for the producmg party has
rev1ewed the information sufficiently to state’in good falth that the mformatlon is exempt
from public dlsclosure under the Pubhc Informatlon Act and ments the Protected Matenals

des1gnat10n S o

1.‘ . . .. !

5. Persons Permltted Access to Protected Materlals Except as otherw1se prov1ded in this-

Protectlve Order,: ‘a Reviewing Party may access’ Protected Matenals only through its-
“Reviewing_ Representatives” who have 51gned the Protectlve Order Certification Form.
i (see Attachment A). Rev1ewmg Representatives ofa Rev1ew1ng Party mclude its counsel
of record in thls proceedlng and associated attomeys paralegals economlsts stat1st101ans :
accountants consultants, or.other persons employed or retalned by the Revrewrng Party
and dlrectly engaged in this proceedmg At the request of the PUC Commlssmners , copies
of Protected Matenals may "be produceéd by Commission Staff. The Comrmssmners and’
the1r staﬁ' shall be mformed of the ex1stence and coverage of this, Protectlve Order and shall

- observe the restnctlons of the Protective Order. -

L,

6. Highly Sensrtlve Protected Material Described. The term “Highly Sensitive Protected

Materials” is a subset of Protected Materials and refers to documents or information that a
producing party claims is of such a highly sensitive nature that making copies of such
documents or information or providing access to such documents to employees of the

Reviewing Party (except as specified herein) would expose a producing party. to

1 H
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unreasonable risk of harm. Highly SensitivefProtectéd Materials include but are not linlited
to: (a) customer—spe01ﬁc 1nformat10n protected by Texas Utilities Code § 182 052; (b)
contractual information pertarmng to contracts that specify that their terms are conﬁdentlall
or that are conﬁdentlal pursuant to an order entered in litigation to which the produclng
party is a party and '(c)'business operations' or financial information that is commercially ‘
" sensitive:. Documents or iiformation S0’ class1ﬁed by a producing party shall bear the
des1gnat10n “HIGHLY".’ SENSITIVE PROTECTED MATERIALS PROVIDED |
.. PURSUANT-TO PROTECTIVE ORDER ISSUED IN DOCKET NO. 46439” (or words*
- to this effect) and shall beconsecutlvely Bates Stamped. . The provisions of this Protective
Order'pertaining to Protected Materials also apply to Highly Sensitive Protected Materials
except where this Protective Order prov1des for add1t10na1 protectlons for Hrghly Sensitive
Protected Materials. "In partlcular the procedures hérein for challenglng the producing
-pa_rty?s designation of mformatlon as Protected'Matenals also apply to information that a

producing party desi gnates as Highly\Sensitive“ ProtectedMaterials

7. . Restrictions on- Copymg and Inspectlon of Highly Sens1t1ve Protected Materlal

Except as expressly provided herein, only one copy may be made of ; any nghly Sensitive

. - Protected Materials except that additional copies may be made to have sufﬁcrent cop1es for i
,‘.lntroductlon of the material into the ev1dent1ary record if the materlal is to be offered for
-admission into the record The Rev1ewmg Party shall mamtam a record of all coples made.
of nghly Sensitive Protected Material and shall send a duplicate- of the record'to the
producrng party when ‘the copy or copies are made.’ The record shall specify the location
and 'the person possessing the copy. ‘Highly Sensitive Protected Material :shall‘ be made

- available for inspection only at the location or locations provided by the producing party,
except as specified by’ Paragraph 9. - Limited notes may be made of Highly Sensitive
Protected Materials, ~and such notes *shally‘ themselves ‘be treated as Highly Sensitive
Protected Materials unless such notes are Jli::rnithed to a description of the document and a
general characteri‘"zation ofits subject matter 1na manner that does not state any substantive

information contained in the document.

8. Restricting Persons Who May Have Access to Highly Sensitive Protected Material.
With the exception of Commission Staff, the Office of the Attorney General (OAG), and
the Office of Public Utility Counsel (OPC),"and except as provided herein, the Reviewing
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10.

Representatives for.the purpose of access to Highly Sensitive Protected Materials may be
persons who are (a) outside counsel for the ReviewingPar:ty,‘ (b) outside consultants. for
the Reviewing Party working under the direction of Reviewing Party’s counsel, or (c)
employee's of.the Reviewing”Party WOrkfng with and under the direction of Reviewing
Party s counsel - who have been authorized: by the pres1dmg officer to review nghly
Sens1t1ve Protected Matenals The Rev1ew1ng Party shall limit the number of Reviewing

Representatives that review Hrghly Sensitive Protected Materials to'the minimum number

- of persons necessary. The Rev1ew1ng Party is undér a good faith obllgatxon to hmlt adcess

to each portion .of any,Highly Sensmve Protected Materials ‘to twor :Reviewing
Representatlves whenever poss1b1e Rev1ew1ng Representatlves for Commission Staff,
OAG:;:and. OPC, for‘ the purpose of access to,nghly Sensitive Protected Materials, shall
consist of their respective' counsel of record in this proceeding and associated ‘attomeys L
paralegals econormists, statlstlclans accountants consultants, or other persons employed

or retamed by them and dlrectly engaged in these proceedmgs

A.Coples Provrded of nghly Sensntlve Protected Material. A producmg party shall
e prov1de one copy of. nghly Sensitive Protected, Materlals specifically requested by the

Rev1ew1ng Party to the person des1gnated by the Reviewing Party who ‘must be a person.
authonzed to rev1ew Highly Sens1t1ve Protected: ‘Material . under Paragraph 8

_ Representatrves of the~ Rev1ew1ng Party who are ‘authorized to v1ew Highly Sens1t1ve‘

: .Protected ,Material may review the copy of Highly: Sens1t1ve Protected Matenals at the

ofﬁce of the Revrewmg Party s representatlve designated to receive the mformatlon .Any
nghly Sensmve Protected Materials prov1ded to a Rev1ew1ng Party may not be copied
except as provrded in Paragraph 7.- The restnctlons contained- here1n do not apply to

Commission Staff OPC, and the OAG when the OAG is- representlng a party to they

proceedmg

r

Procedures in Paragraphs 10- 14 Am to Comm1ss10n Staff, OPC and the OAG and
Control in the Event of Confli¢t: The procedures in Paragraphs 10 through 14 apply to

responses to requests for documents or information that the producmg party designates as
nghly Sensitive Protected Materlals and provides to Comm1ss1on Staff, OPC, and the
OAG in recogmtlon of their purely pubhc functions. To the extent the requlrements of
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11,

12. .

13.

. .
I3

Paragraphs 10 through 14 conflict with any requirements contained in other paragraphs of.

this Protective Order, the requirements of these.Paragraphs shall control.

. Co py of Highlv Sensitive Protected Material to be Proyided‘ to Comrnlssion Staff,

orC and the OAG. When, in response toa request for information bya Rev1ew1ng Party,

the producmg party makes ava11able for review documents or information claimed to be

Highly Sensitive Protected Materials, the producing party shall also deliver one copy of

‘the Highly Sensitive Protected Materials to the Commission Staff, OPC (GfOPCisa party),

and-the OAG (if the OAG is representing a party) in Austin, Texas.. Provided however,
that in the event such Highly Sensitive Protected Materials are voluminous, the materials

will be made ava11ab1e for rev1ew by Comrmss1on Staff, OPC (1f OPCisa party) and the

- OAG (if the OAG i is representmg a party) at the des1gnated ofﬁce in Aust1n Texas The
. Comm1s51on Staff, OPC (1f OPC is a party) and the OAG (if the OAG i is representing a

party) may request such cop1es as are necessary of such volurmnous matenal under the

copymg procedures spec1ﬁed herem

Dehverv of the Copv of nghlv Sensmve Protected Materlal to Commlssmn Staff and ] ’j
‘Outs1de Consultants The Commlss1on Staff OPC (if OPC isa party) and the OAG (1f

‘ the’ OAG 1s representmg a party) may dellver the. copy of H1ghly Sens1t1ve Protected

Materials rece1ved by them to the appropnate members of their staff for review, prov1ded
such staff members first sign the certlﬁcatlon spec1ﬁed by Paragraph 15 After obtalmng
the agreement of the producmg party, Commission Staﬁ' OPC (1f OPC is a party), and the
OAG (1f ‘the OAG is representmg a party) may deliver the copy of Highly Sensitive
Protected Matenals recelved by it to the agreed appropriate members- of their outside
consultants for rev1ew prov1ded such outs1de consultants first sign the certification in |

Attachment A

Restrlctlon on Copvmg by Commlssmn Staff OPC and the OAG Except as allowed

by Paragraph 7, Commission Staff, OPC and the OAG may not make additional coples of
the Highly Sensitive Protected Materials furnished.to them unless the producing party
agrees in writing otherwise, or, upon a showing of good cause, the presiding officer directs
otherwise. Commission' Staff, OPC, and the OAG may make limited notes of Highly

Sensitive Protected Materials furnished to them, and all such handwritten notes will be

¥
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treated as Highly Sensitive Protected Materials as are the materials from which the notes

are taken.

Public Information Requests. In the-event of a request for any of the Highly Sensitive

Protected Materials tnder the Public Information Act, an authorized representatrve of the -

- Commrssmn OPC, or the OAG may furnish a.copy of the requestéd Highly Sensitive :

"Protected Materials to the Open Records Division at the OAG together witha copy of this
‘Protective Order. aﬂer notifying . the producmg party that such documents are being
furnished to the OAG Such notlﬁcatlon may be prov1ded s1mu1taneously with the: dehvery‘
of the Highly Sensitive Protected- Materrals to the OAG. -

. Required Certiﬂcation.ﬂ.»Each person who inspects the Protected Materials sha!l, before

" such inspéctioh .agree inmwriting to the folloWing ce_rtiﬁcation found in Attachment A to

this Protectlve Order: - - \

I certrfy my understandmg that the Protected Materrals are prov1ded to me .
pursuant to the terms and restrictions of the Protective Order in thls docket
and that I have been given a copy of it and have read the Protectlve Order:
and agree to be bound by it T understand ‘that the contents of the Protected‘

- Materials,- any notes, . memoranda;- 0T any’ “other form of - mforrnatlon\‘
regarding or derrved from the Protected Materials shall not be disclosed to -
anyone other than iii accordance ‘with the Protective Ordér and unless I am
an employee of the Commission or OPC shall be used only. for the purpose:

- of the proccedlng in Docket No. 46439 1 acknowledge that the obligations

' imposed by this: certification dre: pursuant to- such -Protective Order. .
Provided, however, if the information contained in the Protected Materials .
is obtained from independent: pubhc sources the understanding stated
herein shall not apply

In addltlon Rev1ew1ng Representatlves who are perrmtted access to nghly Sensitive
Protected Materral under the terms of thrs Protective Order shall, before mspectron ‘of such
materral agree in wrrtmg to the followrng certlﬁcatlon ‘found in Attachment A to this

r

‘Protectlve Order .' , Lo - S

I certlfy that I am ellgrble to have access to nghly Sensmve Protected
Material under. the terms of the Protective Order in this docket "

The Rev1ew1ng Party shall prov1de a copy of each’ signed certlﬁcatlon to Counsel for the
producing party and serve a copy upon all partres of record.
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16.

17.

18.

\

. Disclosures between Reviewing Regresentatlves and Contmuatlon of Dlsclosure

Restrlctlons after a Person is no Longer Engaged in the Proceedmg Any Rev1ew1ng
Representatlve may dlSClOSC Protected Matenals other than Highly Sensitive Protected

Materlals _to any other person who is a Rev1ew1ng Representatrve provided that,. if the
person to whom dlsclosure is to be made has not executed and prov1ded for delivery of a
s1gned certlﬁcatlon to the party asserting conﬁdentlahty, that certlﬁcatlon shall be executed
prior to. any dlsclosure A Reviewing Representatlve may disclose- Hrghly Sens1t1ve'

Protected Material to other Reviewing Representatrves who are perrnltted access to such

‘'material and have executed the additional certification required for persons who receive

access to nghly Sens1t1ve Protected Materlal In the event that any Rev1ew1ng

ARepresentatlve to whom Protected Materials are disclosed ceases to. be engaged in these

proceedings, access to Protected Materials by that person shall be terminated and all notes,

‘memoranda, or other information denved from the protected materlal shall e1ther be
‘ destroyed or given to. another Rev1ewmg Representatrve of that party Who is authonzed
: pursuant to this Protectlve Order to receive the protected materlals Any person who has
'agreed to the foregomg cert1ﬁcat1on shall contrnue to'be bound by the prowsrons of this

o Protectlve Order so long as 1t is-in effect even 1f no longer engaged 1n these proceedmgs ‘

-l'

Producmg Partv to Provrde One Copv of Certain Protected Material and Procedures

for Makmg Addltlonal C_ples of Such Materlals Except for nghly Sensmve Protected

‘Materlals which shall be prov1ded to the Rev1ewmg Partles pursuant to Paragraphs 9, and

voluminous Protected Matenals the producmg party shall prov1de a Rev1ew1ng Party one
copy of the Protected Matenals upon recelpt of the srgned certlﬁcatron descrrbed in
Paragraph 15 Except for nghly Sens1t1ve Protected Materials, a Rev1ew1ng Party may
make further coples ‘of Protected Materlals for use in this’ proceedlng pursuant to thlS_

Protective Order, but a record shall be mamtamed as to the documents reproduced and the

number of copies made and’ upon request the Rev1ew1ng Party shall prov1de the party

asserting conﬁdentlahty W1th a copy.of that record.
»

Procedures Regarding Voluminous Protected Materials. 16 Tex. Admin. Code

§ 22.144(h) (TAC) will govern production of voluminous Protected Materials.
Voluminous Protected Materials will be made available in the "producing party’s

voluminous room, in Austin, Texas, or at a mutually agreed upon location, Monday through
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19.

20.

22.

_ Friday, 9:00 a.m. to 5:00 p.m. (except on state or. Federal holidays), and at other mutually

convenient times upon reasonable request. -

Reviewing Period Defined. The Protected Materials may be reviewed only during the

Reviewing Period, which shall commence  upon entry of this Protective Order and continue
until the explratlon of the’ Comrmss1on s plenary jurisdiction. - The Rev1ewmg Period shall
reopen if’ the Comrmssron regalns Junsdrctlon due to-a remand as provrded by law.

Protected materials that are admitted into ‘the ev1dent1ary record or accompanymg the

evidentiary record as offers of proof may be rev1ewed throughout the pendency of this .

proceedlng and any appeals

Procedures for Makmg Comes of Volummous Protected Materlals Other than nghly
' Sensmve Protected Matenals Revrewmg Partles may take notes regardmg the 1nformatlon

. contamed in volummous Protected Materrals made ava11able for inspection or. they may

the conditions’ in tlns Protectlve Order;. prov1ded however that before photographic,

) mechamcal or electromc copres may ‘be made ‘the Rev1ew1ng Party seekmg photographlc
. mechamcal or electromc cop1es must prov1de wrltten conﬁrmatron of the recelpt of copies-
‘ l1sted .on 'Attachment B of this | Protectlve Order 1dent1fy1ng each p1ece of Protected‘

. Materials or port1ons thereof the Rev1ew1ng Party w1ll need. .

t PRI . R iy . ""‘.;

Protected Materlals to be Used Solelv for the Purposes of These Proceedmg_ All.

Protected Materrals shall be made avarlable to. the Rev1ewmg Partles and the1r Rev1ew1ng.

lnmtat1on (a) any other pendmg or potentlal proceedmg mvolvmg any clalm complamt

" or other gnevance of whatever nature, except appellate rev1ew proceedmgs that ‘may arise

from or be subJect to these proceedmgs or (b) any bus1ness or competitive endeavor of

whatever nature. Because of their statutory regulatory obhgat1ons these restnct1ons do not

apply to Comnussron Staff or. OPC '

-

Procedures for Confidentlal Treatment of Protected Materlals and Information

Der1ved from Those Materials. Protected Materials, as, well as a Rev1ew1ng Party ]

notes, memoranda, or other information regardmg or derived from the Protected Materials

*

. make photographrc mechamcal or electromc copies of the Protected Materials, subject to -

| Representatrves solely for the purposes of these proceedrngs - Access to the Protected: ‘

Matenals may not be used in the. furtherance of any other purpose, 1nc1ud1ng, without .

»
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23.

24.-

are to be treated conﬁdennally by the Reviewing Party and shall not be disclosed or used .
by the Rev1ew1ng Party except as perrmtted and prov1ded in this Protective Order.-

. Information derived from or-describing the Protected Mat_erlals shall be maintained in'a

secure‘plarce and shall not be placed in the puhlic or general files of the Reviewing Party

except in accordance with the pr‘ovisio‘ns of this Protective Order. A Reviewing Party must

_take all reasonable precautions to insure that the Protected Materials including notes and .

- . analyses made from Protected Materials that disclose Protected Materials are not viewed

or taken by any person other than a Reviewing Representative of avReviewing Party.

\ Procedures for Subm1ss1on of Protected Materlals Ifa Rev1ew1ng Party tenders for -

-'ﬁlmg any Protected Materlals including. H1ghly Sens1t1ve Protected Matenals or any

written testimony, exhibit, bnef motion or: other type of pleadmg or other submlss1on at

the Commission or before any other Jud1c1a1,body that quotes from Protected Materials or

discloses the content of Protected Materlals the confidential portion of such subrmssmn

. shall be filed and served in sealed envelopes or other appropnate containers endorsed to
.the ‘effect that they contain Protected Material or Highly Sensitive Protected Material and
-are'sealed pursuant to this Protective Order.. If filed at the Commission, such documents

shall: >he marked"“PROTECTED MATERIAL” and shall be filed under.seal with the

presiding officer and served under seal to the counsel of record for the Reviewing Parties.

. The pres1d1ng officer miay subsequently, onhis/her own motion or on motion of a party,

issue a rulmg respectmg whether or not the inclusion, incorporation ‘or reference to-
Protected Materials is such that such submission should remain under seal. If filing before

a judicial body, the ﬁlmg party (a) shall notify the party which provided the information

* within sufficient t1me so that the producing party may seek a temporary sealing order; and

(b) 'shalljotherwise follow the procedures in_ Rule 76a, Texas Rulés of Civil Procedure. -

Maintenance of Protected Status of MaterialidurirLg-Pendencv ‘of Appeal of Order

Holding Materials are not Protected Materials. In the event that the presiding officer

at any time in the course of this proceeding finds that all or part of the Protected Materials
are not confidential or proprietary, by l'lnding, for example, that such materials have
entered the public domain or materials claimed to be Highly Sensitive Protected Materials
are only Protected Materials, those materials shall nevertheless be subject to the protection

afforded by this Protective Order for three (3) full working days, unless otherwise ordered,
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25.

26.

from the date the partywassertilng confidentiality receives notice of the presiding officer’s
order. Such notiﬁcation will be by written communication: This provision establishes a .
deadline for appeal of a presiding ofﬁcer s order to the Commission. In the event an appeal

to the Commlsswners is filed within those three (3) working days from notlce the Protected

Materials shall be afforded the _conﬁdentlal treatment and status provided in this Protective
~ Order during the pendency of such appeal. Neither the party asserting confidentiality nor

any Reviewing Party waives its right to‘see_k’additional administrative or judlcial remedies

after the Commission’s denial of any appeal. -

‘Notice of Intent to Use Protected Materials or Change Materials Designation.* Parties

intending to use Protected Materials shall notify the other parties prior to offering them

‘into evidence or otherwise d1sclos1ng such information into the record of the proceedmg

.During_ the pendency of Docket™ No: 46439 at: the Comm1sswn in the event that a

Reviewing Party wishes to disclose Protected Matenals to any person to whom dlsclosure

is not"authorized by tlns Protectlve Order, or wrshes to have changed the des1gnat10n of.

-, certain_ information or materral as. Protected Materrals by allegmg, for example -that such .
. .information or. matenal has entered the public domain, such Rev1ew1ng Party shall first file _

: and serve on all partres wntten notice of such proposed dlsclosure or request for change in

desrgnatlon 1dent1fy1ng with partlculanty each of such Protected Matenals A-Reviewing

i Party shall at any. time be able to ﬁle a wntten rnotron to challenge the designation.of .

1nformat10n as Protected Matenals

Procedures to Contest Dlsclosure or Change it Designation. n the event that the party '

 asserting co"nﬁdentiality Wishes’to‘contest ‘a'proposed disclosure or request for change in

des1gnat10n ‘the party assertlng conﬁdentlallty shall file w1th the’ appropnate presrdlng ,
officer its objéction to a proposal, with supportlng affidavits, if any,-within five (5) working

. days after recervmg such notice of proposed dlsclosure or change in desrgnatron Failure

-of the party asserting conﬁdent1al1ty to. ﬁle such an obJectron w1thm thls period shall be

deemed a- waiver of Ob_]eCtIOIl to the proposed dlsclosure or- request for change’ in
designation. Within five 5 workmg days after the party asserting confidentiality files its
ob]ectron and supportmg matenals the party challengmg conﬁdentrahty may respond.
Any such response shall 1nc1ude a statement by counsel for the party challenging such

conﬁdentlahty that he or she has reviewed all port1ons of the materials in d1spute and,

L)
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27.

28,

without disclosing the Protected Materials, a statement as to why the Protected Materials
should not be held to be conﬁdential’ under current legal standards, or that the party ‘
asserting conﬁdentlallty for some reason d1d not allow such counsel to review suchf
matenals If e1ther party w1shes to submit the material in. questlon for in camera inspection,

it shall do SO no later than five (5) workmg days . after the party challengmg conﬁdent1a11ty

has made 1ts wr1tten filing.

Procedures for Presiding Officer Determination Regarding Proposed Disclosure or

Change in Designation. . If the party asserting conﬁdentiality files an objection, the .

appropriate presiding ofﬁcer will determine whether the proposed disclosure or change in

des1gnat1on is appropriate. -Upon the request of either the producmg or Reviewing Party

. or upon the pres1d1ng ofﬁcer s own 1mt1at1ve the pres1dmg ofﬁcer may conduct a

prehearmg conference The burden is on the party assertmg conﬁdentlahty to show that
such proposed drsclosure or change in desrgnatlon should not be made If the presiding-
officer determines that such proposed d1sclosure or change in designation should be made ‘

d1sclosure shall’ not take place carlier than three (3) full working days aﬁer such

‘ determlnanon unless’ otherw1se ordered No party walves ‘any nght to seek addltlonal

E admlmstranve or Jud101al remed1es concermng such pre51d1ng ofﬁcer s ruhng

PN

Mamtenance of Protected Status durmg Perlods Specrﬁed for ChaHLg_g Various
Orders Any party electmg to challenge in the courts of this state a Commission or
presiding officer detenmnatlon allowing dlsclosure ora change in de31gnat1on shall have a
period of ten (10) days from: (@ the date of an unfavorable (fommission order; or (b) if the
Comm1ss1on does not rule onan appeal of an interim order, the date an appeal of an interim
order to the Comm1ss1on is overruled by operat10n of law, o obtdin a favorable ruling in
state d1stnct court Any party challenglng a state d1str1ct court determination allowmg

dlsclosure or a change n des1gnatlon shall have an add1t10nal period of ten (10) days from

" the date of the order to obtam a favorable ruhng from a state appeals court. Finally, any

party challenging a determmat1on of a state appeals court allowing disclosure or a change
in designation shall have'an additional perlod of ten (10) days from the date of the order to
obtain a favorable ruling from the state supreme cotirt, or other appellate court. All
Protected Materials shall be afforded the confidential treatment and status provided for in

this Protective Order during the periods for challenging the various orders referenced in
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29.

30.

31.

“this paragraph For purposes of this paragraph, a favorable ruling of a state district court,
state appeals court, Supreme Court or other appellate court includes any order extending

the deadlines in tlus paragraph

Other Grounds for Obiection to Use of .Protect'ed Materials Remain_Applicable.
'Nothing in ‘this Protectlve Order shall be construed as precludmg any party from obj ecting

to the use of Protected Materials on grounds other than conﬁdentlahty, 1nclud1ng the lack
_ of required relevance:. Nothing in this Protective Otder constitutes a waiver of the rrght' to

argue for more disclosure, provided, however, that unléss the Ct)mmission or a court orders

such addltlonal drsclosure all partles -will abide by the restrlctrons 1mposed by the

Protective’ Order o O . ' =

' Protectlon of Materlals froin Unauthorlzed stclosure All notices, apphcatlons

'responses or other correspondence shall be made i 1n a manner. wh10h protects Protected

Materlals ﬁom unauthorized d1sclosure

Return of Cople of Protected Materlals and Destructlon of Informatlon Derived - .

from Protected Materlals Followmg the conclusmn of these proceedmgs each

”Rev1ewmg Party must no later than thlrty (30) days followmg recelpt of the notice*
descrlbed below return to the party assertmg conﬁdentlahty all copies of the Protected
Matenals provrded by that party pursuant to th1s Protectlve Order and all ¢ copres reproduced‘ ‘
: by a Rev1ew1ng Party, d counsel for each Rev1ew1ng Party must prov1de to the party,,

1nformatron and behef all coples of notes memoranda, and other documents regardmg or

a denved ‘from- the Protected Matenals (mcludmg copres of Protected Matenals) that have

not been so returned if any, have been destroyed other than notes memoranda, ot other

documents wh1ch contam 1nfonnatlon m a. fonn which, if made pubhc would not cause’

~disclosure of ‘the substance of Protected Materials. As,used in this Protective’ Order,

conclus1on of these proceedings™ ‘refers to the exhaustion of available app'e‘als" or the

) running ‘of the time for the making of such appeals, s prov1ded by apphcable law. ' If,

" following any appeal the Commission ¢onducts a remand proceedmg, then the “conclusion

of these proceedmgs is extended by the remand to the e)ghaustlon of available appeals of -

-+ the remand, or the running of the time for makmg such appeals of the remand, as provided
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32.

| 3.

by applicahle law.. Promptly following the conclusion of these proceedings, counsel for

- the party asserting confidentiality will send a written notice to all other parties, reminding
- them of their obligations under this Paragraph. Nothing in this Paragraph shall prohibit
‘counsél for each Reviewing Party from-retaining two (2) copies of any filed testimony,

brief, apphcatlon for reheanng, hearing exhibit or other pleadmg which refers to Protected-

- Materials prov1ded that any such Protected Materlals retamed by counsel shall remain

subject to the provisions ‘'of this Protective Order.

_-Agplicabilitv of Other Law. This Protective Order is subject to the reouirements of the

Public Information Act, the Open Meetings Act.? the Texas Securities Act’ and any other

- applicable law,'-provided th'at‘partie‘s subject ‘tol_th_ose'acts will notify the party asserting
. confidentiality, if possible under. those’acts, prior to disclosure pursuant to those acts. Such
. notice' shall ‘ot be required where ‘the Protected Materials are sought by'”gove'rnrr.iental
. ofﬁc1als ‘authorized to conduct a criminal or c1v1l 1nvest1gat10n that relates to or involves

. the Protected Matérials, and those governmental ofﬁcrals aver in writing that such notice

could . compromise -the 1nvest1gat10n and that- the govemmental ‘entity mvolved w1ll

maintain the conﬁdent1a11ty of the Protected Matenals T - S

T‘Procedures for_Release of Informatlon under Order If requ1red by order of a

.Igovernmental or Jud1c1a1 body, the Rev1ewmg Party may release to such body. the

confidential information requlred by such - order; prov1ded however that: (a) the
Rev1ew1ng Party shall not1fy the producmg party of the order requmng the release of such
1nformat1on within five (5) calendar days of the date the Rev1ew1ng Party has notice of the’
order, (b)-the Reviewing Party shall notify the producing party at least five (5) calendar

days in-advance of the release of the information to allow the producing party to contest

' any release of the confidential information; and (c) the Rev1ew1ng Party shall use its best

~efforts to prevent such materials from being disclosed to: the public. The terms of this

Protective Order do not preclude the Rev1ew1ng Party from complying w1th any valid and
enforceable order of:a state or federal court with competent jurisdiction specifically

requiring disclosure of Protected Materials earlier than contemplated herein. The notice

2 Tex. Gov’t Code Ann. § 551.001-.144 (West 2012 & Supp- 2015).
3 TEX. REV. CIV. STAT. ANN. arts. 581-1 to 581-43 (West 2010 & Supp. 2014).
¥

l\



Docket No. 46439 _ Protective Order ' Page 140f15 °

A

34

35..

36,

bt vy

specified in this section shall not be required where the Protected Materials are sought by

- governmental officials authorized to conduct a criminal or civil investigation that relates

to or involves the Protected Materials, and those‘ goveinmental officials aver in writing that
such notice could compromise the investigation and that the governmental entity involved

will mamtarn the confidentiality of the Protected Materrals

Best Efforts Def'med The term “best eﬂ'orts” as used in the precedmg paragraph requires

that theRevrewmg Party attempt to ensure that dlsclosure is not made unless such

disclosure is 'pursuant to a final order ofa Texas governmental or Texasjudicial‘body, thé :

wntten opinion of the Texas Attorney General sought.in compliance with the Pubhc

' Informatlon Act, or the request of governmental officials authorized to conduct a criminal
-or civil, mvestlgatron that relates to or 1nvolves the Protected Materials.: The Revrewmg
. Party is not required to delay compl1ance w1th a lawful order to disclose such mformatlon

' ‘but is srmply requrred to_timely notrfy the -party asserting. confidentiality, or its' counsel '

that it has received a challenge to: the conﬁdentlahty”of the information”and that the

‘ .Revrewmg Party will either proceed under ‘the prov131ons ‘of §552 301. of ‘the Public
. Informatlon Act or 1ntends toy comply w1th the- ﬁnal .governmental: oF; court order.
" Prov1ded however that no notlce 1s requrred where the Protected Materrals are sought by
‘governmental ofﬁmals authonzed to conduct a cr1m1na1 or ClVll 1nvest1gatlon that relates

. toor mvolves the Protected Materrals and those govemmental ofﬁmals aver 1n writing that;

s such not1ce could comprormse the 1nvest1gat10n and that the governmental entity involved

w1ll mamtam the conﬁdentlalrty of the Protected Matenals

Notlfv Deﬁned “Notlfy’ for purposes of Paragraphs 32 33 and 34 means wrrtten notice -

:to the party assertrng confidentiality.;at least: ﬁve (5) calendar days prior:to :release;
‘ -1nc1ud1ng when a Reviewing Party receives a request under the Public Informatlon Act.:

- However; the Commission; OAG, or OPC may provide a copy of Protected, Matérials to- :

the'Open Records’ D1v1s10n of the OAG as prov1ded herein. . e T

_R_‘quests' for: Non-Dlsclosure If the producmg party asserts that the’ requested

‘ 1nformat10n should not bé disclosed at all, or should not be dlsclosed to certain partles

under the protectlon afforded by this Protective Order, the producing party shall tender the

information for in camera review to the presiding officer within ten (10) calendar days of
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the request. At the same time, the producing party shall file and serve on all parties its
argument 1nclud1ng any supportmg aﬂidav1ts in support of its position of non-disclosure. .
The burden is on the  producing party to establish that the material should not be disclosed.:
The producmg party shall serve a copy of the 1nformat10n under the clas51ﬁcat10n of Highly

. Sensitive Protected Matenal to all partles requestmg the mformatlon that the producmg

party has not alleged should be prohlblted from rev1ew1ng the mformatlon

. ‘Partles wishing to respond to the producmg party ] argument for non-drsclosure shall do

S0 w1thm five workmg days. Respondmg parties should _explain why the mformatlon

should be d1sclosed to them mcludlng why d1sclosure is necessary for a fair adJudlcatlon

' of the case if the matenal is determmed to constltutc a trade secret. If the presiding officer

‘ 4. ﬁnds that the 1nformat10n should be dlsclosed as Protected Matenal under the terms of this

37.

38.

39.

Protectlve ‘Order, the presiding ofﬁcer shall stay the order of d1sclosure for such period of

time as the pre51d1ng officer deems necessary to allow the producmg party to appeal the

‘ruling to the Commission.

Sanctions Available for Abuse of Desngnatlon If the pre51d1ng officer finds that a

producmg party unreasonably des1gnated materlal as Protected ‘Material or as Highly

‘Sensmve Protected Materlal or unreasonably attempted to prevent d1sclosure pursuant to

Paragraph 36 the pre81d1ng officer may sanctlon the producmg party pursuant to 16 TAC

§22.161. : S o

Modification of Protective Order. Each party shall have the nght to seek changes in this

Protective Order as approprlate from the pres1d1ng ofﬁcer

Breach of Protectlve Order In the event of a breach of the provisions of this Protective

Order, the producmg party if it sustains its burden of proof requlred to establish the right

" to 1njunct1ve relief, shall be, e_nt1t1ed to an injunction against such breach without any '

‘requirements to post bond as a condition of such relief. The,producing party shall not be

relieved of proof of any element required to establish thé right to injunctive relief. In
addition to injunctive relief, the producing party shall be entitled to pursue any other form

of relief to which it is entitled.

q:\cadm\docket management\water\complaints\46xxx\46439protectiveorder.docx



ATTACHMENT A
Protective Order Cettificatio‘n

I“certkify rny understanding that the Protected Materials are provided to me pursuant to the
terms and restnctlons of the Protectlve Order i 1n this docket and that I have recerved a copy of it
.and have read the Protectlve Order and agree to be bound byit. I understand that the contents of
the Protected Matenals any notes memoranda, or’any other form of information regardmg or
‘derived from the Protected Materials shall not be dlsclosed to anyone other than in accordance K
with the Protectlve Ordet and unless I am an employee of the Commission or OPC shall be used:
only for the purpose of the proceedlng in Docket No. 46439 I acknowledge that the obhgatlons )
unposed by this certlﬁcatlon are pursuant to.such Protectlve Order Prov1ded however if the
_ information contamed in ‘the Protected Materrals is obtamed from mdependent pubhc sources, the

A

understandlng stated here shall not apply

Signature L T ~ " Party Represented

| Printed Name: S . Date

) By
- . i !
' ¥,

‘ 1 certlfy that I am eligible to have access to nghly Sens1t1ve Protected Material under the terms
of the Protective Order in thls docket T : h

Signature - - e PartyRepresented '

Printed Name SR Date



ATTACHMENT B

I request to view/éopy thre’followilllg documents:

o Protected Materials
Document Requested # of Copies | Non-Confidential and/or Highly
o . ‘ Sensitive Protected
' ' ' Materials
/ v
¥ -
Signature  Party Represented
Printed Name Date
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