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SOAH DOCKET NO. 473-17-2285.WS 
PUC DOCKET NO. 46333 

APPLICATION OF PK-RE 
DEVELOPMENT COMPANY, INC. 
DB/A GREENSHORES UTILITY 
SERVICES AND D/B/A OAK SHORES 
WATER SYSTEM FOR AUTHORITY 
TO CHANGE RATES AND TARIFFS 
IN TRAVIS COUNTY 

BEFORE THE STATE OFFI 

(-) 
r- 

OF 
C-) 
	

C.A.) 
C-) 

2) 

ADMINISTRATIVE HEARINGS 
‘.(z. 

MOTION FOR ISSUANCE OF PROTECTIVE ORDER 

Undine Development LLC ("Undine) hereby files this motion,  for issuance of a 

pro'tective order. 

I. 	PROPOSED PROTECTIVE ORDER 

Pursuant to 16 Tex. Admin. Code §, 22.142(c),-Undine requests the issuance of a;  

protective order to govern the use of confidential information provided during the course of this 

doCket. Discovery propounded in this proceedihg will likely result in production of cOnfidential 

documents. Therefore, in order to protect the confidentiality Of these document-s', Undine has 

attdched a proposed protective order as Attachment 1 to this motion. Undine's proposed 

protective order conforms to the version of the standard protective order issued in Public Utility 

Commission (Cornmission") proceedings.1  Counsel for Undine 'proNsed this standard 

protective order to the other parties in this proceeding and received no objectiohs.2  

I 	See, e.g., Application of PK-RE Development CoMpany, Inc. dba Oak Shores Water System , and 
Undine Development, LLC for Sale Transfer or Merger of Facilities and Certificate Rights in Travis County, Docket 
No. 46150, Order No. 1 (Oct. 26,2016). 

2  Counsel for Undine did not receive a response from counsel for Woods of Greenshores Property 
Owners Association or Alexander "Barry" Williams. 
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11. 	REQUEST FOR RELIEF 

Undine requests that the Commission issue a protective order in the form of the proposed 

protective order attached to this motion as Attachment 1. Undine also requests any and all other 

relief to which it is entitled. , 
Respectfully submitted, 

Luna; GOSSELINK ROCHELLE 
& TOWNSEND, P.C. 

816 Congress Avenue, Suite 1900 
Austin, Texas 78701 
(512) 322-5800 
(512) 472-0532 (Fax) 
gcrump@lglawfirm.com   
jmauldin@lglawfirm.cöm  

GEORGIA N. CRUMP 
- State Bar No. 05185500 

Sta 
ULDIN 

g No. 24065694 
M  

ATTORNEYS FOR UND1NE DEVELOPMENT LLC 

CERTIFICATE OF SERVICE 

I hereby certify that on June 13, 2017, true and correct copy of the foregoing doCument 

has been served on all parties of reCord in acco 	'th 16 Tex. Admin. Code § 22.74. 
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Attachment 1 

SOAH DOCKET NO. 473-17-2285.WS 
PUC DOCKET NO. 46333 

APPLICATION OF Pk-RE 
DEVELOPMENT COMPANY, INC. 
D/B/A GREENSHORES UTILITY 
SERVICES AND D/B/A OAK SHORES 
WATER SYSTEM FOR AUTHORITY . 
TO.  CHANGE RATES AND TARIFFS 
IN TRAVIS COUNTY 

BEFÓRE THE STATE OFFICE 

OF 

ADMINISTkATIVE HEARINGS 

PR6TECTIVE ORDER 

This Protective Order shall govern the use of all information deemed confidential 

("Protected Materials") . or highly confidential ("Highly Sensitive Protected Materials"), 

including information whose, confidentiality is currently under dispute, •  by a party providing 

information to the Public Utility Commission of Texas ("Comrnissión") or to any other paity to 

this proceeding. 

It is ORDERED that: 

1. Designation of Protected Materials.  Upon producing or filing a docuMent, incfuding, 

but not limited to, records on a computer disk or other similar electronic storage medium.  

in'this proceeding, the producing party may designate that a document, or any portion of 

it, as confidential pursuant to this Protective Order by typing or stamping on its face 

"PROTECTED PURSUANT TO PROTECTIVE ORDER ISSUED IN DOCKET NO. 

46333" (or words to this effect) and consecutively Bates Stamping each page. Protected 

Materials and Highly Sensitive Protected Materials include the documents so designated, 

as well as the substance of the information contained in the documents and any 

descriptión, report, summary,. or statement about the substance of the information 

contained in the documents. 

2. Materials Excluded from Protected Materials Designation.  Protected Materials shall 

not include any information or document contained in the public files of the Commission 

or any other federal or state agency, court, or local governmental authority subject to the 

Public Information Act.1 -Protected Materials also shall not include doCuments or 

information ,which at the time of, or prior to disclosure' in, a proceeding is or was public 

Tex. Gov't Code Ann. §§ 552.001-552.353 (West 2012 & Supp. 2014). 
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knowledge, or which becomes public knowledge other than throtigh disclosure in 

violation of this Protective Order'. 

3. Reviewing Party.  For the purposes of this Protective Order, a "Reviewing.Party",is any 

party to this docket. 

4. Procedures for Designation of Protected Materials.  On or before the date the Protected 

Materials or Highly Sensitive Protected Materials are provided to -the Commission, the 

producing party shall file with the Commission and deliver to each party to the proceeding 

a written statement, which may be in the form of an objection, indicating: (a) any 

exemptions to the Public Information Act claiined to apply to, the alleged ProteCted 

Materials; (b) the reasons suppOrting the producing party's claim that the responsive 

information is exempt from public disclosure under the Pu'hlic Information Act and subject 

tb treatment as protected materials; and (c) that counsel for the producing party has 

reviewed 'the information sufficiently to state in good faith that the informatiOn is exempt 

from public disclosure under the Public Information Act and merits the Protected Materials 

designation: 
„ 

5. Persons Permitted Access to Protected Materials.  Except as otherwise provided in this 

Protective Order, a 'Reviewing Party may access__ Protected Materials only through its 

"ReV'iewing Representatives" who have signed the Protective Order Certification Form (see 

Attachment A). Reviewing Representatives of a Reviewing Party include its' cOunsel of 

record in this proceeding and associated attorneys, paralegals, economists, statisticians; 

accountants, consultants, or other persons employed or retained by the Reviewing Party and ' 

directly engaged in this proceeding. At the request,of the PUC Commissioners, coPies of 

Protected Materials may be produced -by Commission Staff. The.aimmissioners and their 

staff shall be informed of the existence and coverage of this Protective Order and shall 

observe the restrictions of the Protective Order. 

Highly Sensitive Protected Material Described.  The term "Highly Sensitive Protected 
. 	- 

Materials" is a subset of Protected Materials and refers tc; documents or information that a 

producing party claims is of such a highly sensitive nature that making copies of sucli 

documents or inforination or providing access to such documents to employees of the 

Reviewing Party (except as specified herein) would expose a producing party to 

Unreasonable risk of hann.'Highly Sensitive Protected Materials include but are not limited 
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to: (a) customer-specific information protected by Texas Utilities gode § 182.052; (b).  

contractual information Pertaining to contracts that specify that their terms are confidential or 

that are'confidential pursuant to an order entered in litigation to which the producing party is 

a paity; and (c) büsinesš operations or fmancial information that is commercially sensitive. 

Documents or information so classified by a producing party shall bear the designation 
4 

"HIGHLY SENSITIVE PROTECTED "MATERIALS PROVIDED PURSUANT TO 

PROTECTIVE ORDER ISSUÉD IN.DOCKET NO. 46333" (or words to this effect) and 

shall be consecutively Bates Stamped. The provisions-of this Protective Order pertaining to ' 

Protected Materials also apply to Highly Sensitive Protected Materials, except where this 

Protective Order provides for additional pr'otections for Highly Sensitive Protected Materials:  

In particular,*  the proceddres herein for challenging the producing party's designation of 

information as Protected Materials also apply to information that a producing party 

designates as Highly Sensitive Protected Materials. 

7. 	Restrictions oh Copying and Inspection- of Highly Sensitive Protected Material.  

acept as expressly provided herein, bnly one copy may be made of any Highly Sensitive 

Protebted Materials except that additional copies may be made to, have sufficient copies for 

introductimF ofthe material into the evidentiary record if the material is to be offered for 

adthission into the record. The Reviewing Party shall maintain a record of all copies made 

of Highly Sensitive Protected Material and shall send a duplicate of the record to the" 

producing party when the copy or copies are made. The record 'shall specify the location 

and the person POssessing the copy. Highly Sensitive Protected Material shall be made 

available for inspection only at the location or locations provided by the producing party, 

, except as specified by Paragraph' 9. Limited notes may le made of Highly Sensitive 

Protected Materials; and such notes shall themselve's -.be :treated as, Highly Sensitive 

Protected Materials unless such notes are limited to a description of the document and a 

general characterization of its subject matter in a manner that does not state any substantive 

information contained in the document. 

,8. 	Restricting Persons Who May Have Access to Highly Sensitive Protected Material. 

With the exception of Commission Staff and —the Office of the Attorney General 

,(0AG"), and ,the Office of Public Utility Counsel C`OPC"), and except, as provided ,  

herein, the Reviewing Representatives for-  the purpose of access to Highly Sensitive 
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Protected Materials may be persons who are (a) outside counsel for the-Reviewing Party,- (b) 

outside consuliants for the ,Reviewing Party working under the direction of Reviewing 

Party's 'counsel, or (c) einployees fif the Reviewing Party *working with and under' the 

direction of Reviewing Party's Counsel who have been authorized by the presiding officer to 

review Highly Sensitive Protected Materials. The 'Reviewing Party shall limit the number of 

Reviewing'Representatives that review Highly Sensitive Protected Materials to the minimum 

number of persons necessary. The Reviewing Party is under a good faith obligation to limit 

access to each portion of- any Highly Sensitive Protected Materials to two Reviewing • 

Representatives whenever possible. Reviewing Representatives for Commission Staff, OAG, 

and OPC, for the purpOse of access to Highly Sensitive Protected Materials, shall consist of 

their respective counsel of record in this proceeding and associated attorneys, paralegals, 

economists, statisticians, accountanis, consultants, or other persons employed or retained by 

	

them and directly engaged in these proceedings. 	- 

9. Copies Provided of Highlý Sensitive Protected Material.  A producing party shall 

provide one copy ok Highly Sensitive Protected Materials specifically requested by the 

Reviewing Party to the person designated bY the Reviewing Party who must be a person 

authorized tO review Highly Sensitive Protected Material under Paragraph . 8. 

Representatives of the Reviewing PartY who are authorized .to view Highly Sensitive 

Protected Material may review the copy of Highly Sensitive Proteded Materia'ls at the 

office of the Reviewing Party's representative aesignated to receive the information. Any 

Highly Sensitive Protected Materials provided to a RevieWing.  Party may not be copied 

eXcept -as provided in Paragraph 7. The restrictions contained herein do not apply to 

Commi§'sion Staff, OPC, and • the bAG when the OAG is representing a party to the 

proceeding. 

10. Procedurei in Par'agraphs 10-14 Apply to Cornmission Staff, OPC, and the OAG and  

Control in the Event of Conflict.  The procedures in Paragraphs 10 thrOugh 14 apply to 

responses to requests for docuthents or information that the producing party designates as 

Highly Sensitive Protected Materials and provides toCommission Staff, OPC, and the OAG 

in recognition of their purely public functions. To the extent the requireinents of Paragraphs 

10. through 14 conflict with any requirements contained in other paragraphs of this 

Protective Order, the requirements-of 'these Paragraphs shall control. 

4 
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11. Copy of Highly Sensitive Protected Material to be Provided to Commission Staff, OPC  

and the OAG.  When, in response to a request for information by a Reviewing Party, the 

producing party makes available for review doOurnents or information claimed to be Highly 

Sensitive Protected Materials, the producing party shall also deliver one copy of the Highly 

Sensitive Protected Materials to the Commission Staff, OPC (if OPC is a party), and the 

OAG (if the OAG is representing a party) in Austin, Texas. Provided however, that in the 

event such Highly Sensitive Protected Materials are voluminous, the materials will be made 

aVailable for
,  review by Commission Staff, OPC (if OPC is -a Party), and the OAG (if the 

OAG is 
.
representing a party) at the designated office in Austin, Texas. The Commission 

Staff, OPC (if OPC is a party) and the OAG (if the OAG is representing a party) may 

request,  such copies as are necessary of .such voluminous material under the copying 

procedures specified herein. 

12. Delivery of the Copy of Highly Sensitive Protected Material to Commission Staff and  

Outside Consultants.  The Cominission Staff, OPC (if OPC is a party), and the OAG (if 

the OAG is representing a party) may deliver the copy of Highly Sensitive PrOtected 

Materials received by them to the appropriate members of their' itaff for review, provided 

such staff members first sign the certification sp-ecified by Paragraph 15. After obtaining 

the agreement of the producing party, Commission Staff, OPC (if OPC is a party), and the 

OAG (if the bAG is representing a part)) may, deliver the copy of Highly SensitiVe 

Protected Materials received by it to the agreed, appropriate members of their outside' 

consultants for review, provided such outside consulfants first sign the certification in 

Attachment A. 

13. Reštriction on COpying by'Cömmission Staff, OPC and the OAG.  Except as allowed by 

Paragraph :7, Commission Staff, OPC and the OAG may not make additional co
t
ipes of the 

Highly Sensitive Protected Materials fumišlied to them unless the producing party agl-ees in 

writing otherwise, or, upon a showing of good cause, the presiding officer directs otherwise. 

Commission 'Staff, OPC, and the OAG may make limited notes of Highly Sensitive 

Protected Materials furnished to them, and all such handwritten notes will be treated as 

Highly Senitive,Protected Materials as are the materials from which the notes are taken. 

14. Public Information 'Requests.  In the event of a request for -any of the Highly Sensitive 

Protected Materials under the Public Information Act, an authorized representative of the 

5 
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Commission, OPC, or the OAG may furnish a copy of the requested Highly Sensitive 

PrOtected Materials to the Open Records Division at the OAG together with a copy of 

this Protective Ofder after notifying the producing party that such documents are being 

furnished to the:OAG. Such witification may be provided simultaneously with the 

delivery of the Highly Sensitive Protected Materials to the OAG. 

15: 

	

	Required Certification.  Each person who inspects the Protected Materials shall, before 

such inspection, agree in writing to the following certification found in Attachment A to 

this Protective Orden' 

I certify my understanding that the Protected Materials are.  
provided to me pursuant to the tenns and restrictions of the 
Protective Order in this dOcket, and that I have been given a copy 
of it and have read the Protective Order and agree to be bound by 
it. I understand th'at the contents of the Protected Materials, any 
notes,. memoranda, or any other fcirm of information reiarding or 
derived from the Protected Materials shall not be disclosed to 
anyone other tharr in accordance with the Protective Order. and 
unless I am aiì ernployee of the Commission or OPC shall be ušed 
only for the purpose of the proceeding in Docket No. 46150. I 
acknowledge that the obligations imposed by this certification are 
pursuant to such Protective Order: Provided, however, if the 
information contained in the Protected Materials is obtained from 
independent public sources, the understanding stated herein shall 
not apply. 

In addition, 'Reviewing 'Representatives who are permitted access to Highly Sensitive 

Protected Material under the terms of this Protective Order shall, before inspection óf 

such material, agree in writing to the, folloWing ceitification found in Attachment A to 

this Protective Order: 

I certify that I am eligible to have access to Highly Sensitive 
Protected Material under the terms of the Protective Order in this 
docket. 

The Reviewing Party shall provide a copy of each signed certification to Coilnsel for the 

producing party and serve a copy upon all parties of record. 

16. 	Disclosures between Reviewing Representatives and Continuation of Disclosure 

Resirictions after a Person Is no Unger Engaged in the Proceeding.  Any Reviewing 

RepresentatiVe may disclose Protected Materials, other than Highly Sensitive Protected 

6 	
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Materials, to any other person who is a RevieWing Representative provided that, if the 

person to whom disclosure is to be made has not executed and provided for delivery of a 

signed certification tò the party asserting confidentiality, that ceriification shall be executed 

prior to any disclosure. A Reviewing Representative may disclose Highly Sensitive 

Protected Material to other Reviewing Representatives who are permitted access to such 

material and have executed the additional certification required for persons who receive 

access to Highly Sensitive Protected Material. In the event that any Reviewing 

Representative to. whom Protected Materials are disclosed ceases to be engaged ,inf tliese 

probeedings, access to Protected Materials by that person shall be terminated and all notes, 

memorianda, or other information derived from the piotected material shall either be 

destroyed or given to another Reviewing Representative of that party who is authorized 

pursuant to this Protective Order to receive the protected materials. Any person who lias 

agreecl to the foregoing certification shall continue to be bound by the provisions- of this 

Protective Order so long as it is in effect, even if no longer engaged in these proceedings. 

17. Producing Party to Provide One Copy of Certain Protected Material and  

Procedures for Making Additional Cobies of Such Materials.  Except for Highly 

Sensitiie ProtectecL Materials, which shall be provided to the Reviewing Parties pursuant 

to Paragraphs 9, and voluminous Protected Materials, the producing party shall provide a 

Reviewing Party one copy of the Protected Materials upon receipt of the signed 

certifibation described in Paragraph 15. Except for Highly Sensitive Protected Materials, 

a Reviewing Party may make further copies of Protected Materials for use in this 

proceeding pursuant to this Protective Order, but a record shall be maintained as tò the 

documents reproduced and the number of copies made, and upon request the Reviewing 

Party shall provide the party asserting confidentiality with a copy of that rebOrd. 

18. Procedures Regarding Voluminous Protected Materials.  16 Tex. Admin. Code 

§ 22.144(h) ("TAC") will govern production of voluminous Protected Materials. 

Voluminous Protected Materials will be made available in the producing party's 

voluminous room, in Austin, Tdxas, or at a mutually agreed upon location, Monday 

through Friday, 9:00 a.m. to 5:00 p.m: (except on state or Federal holidays); and at other 

mutually. convenient times upon reasonable request. 

7 	 9 
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19. Reviewing Period Defined.  The Protected Materials may be reviewed only during the 

Reviewing Period, 'which shall commence upon entry of this Protective Order and 

continue until the expiration of the Commission's plenary jurisdiction: The Reviewing 

Period shall reopen it the Commission regains jurisdiction due to a remand as provided 

by law. Protected materials that are admitted into the evidentiary record or accompanying 

the evidentiary record as offers of proof may be reviewed throughout the iiendency of this 

proceeding and any appeals. 

20. Procedures for Making Copies of Voluminous Protected Materials.  Other than Highly 

Sensitive Protected Materials, Reviewing Parties may take noths yegarding the information 

contained in voluminous Protected Materials made available for inspection or they may 

make phOtographic, mec'hanical or electronic copies of the Protected Materials, subjea to 

the conditions in this.  Protective Order; provided, however, that before photographic, 

mechanical or electronic Copies may be made, the Reviewing Party seeking photographic, 

mechanical or electroniê copies must provide written confirmalion of the receipt of copies 

listed on Attachment B of' this Protective Order identifying each Piece of Protected: 

Materials or portions thereof the Reviewing Party Will need. 

21. ProteCted Materials to.be'Used Solely for the Purposes of These PrOceedings.  All 

Protected Materials shall be made available to the Reviewing Parties and their Reviewing 

Representatives solely for the purposes of these proceedings. Access to the Protecthd 

Materials may not be used in the furtherance of any other purpose, including, without 

limitation: (a) any other pending or potential proceeding involving any claim, complaint, 

or other grievance of whatever nature, except appellatereview proceedings that may arise 

from or be subjeet to these 'proceedings; or (b) any business or competitive endeavor of 

whatever nature. Because of their statutory 'regulatory obligations, these restrictions dO 

not apply to Coinmission Staff or OPC. 

22. Procedures for Confidential Treatment of Protected Materials and Information  

Derived from Those Materials.  Protected Materials, as well as a Reviewing Pariy's notes, 

memoranda, or other information regarding or derived from the Protected Materials are to 
, 

be treated confidentially, by the Reviewing Paity and shall not be disclosed or used by the 

Reviewing Party 'except as permitted and provided in this Protective ,Order. Information 

derived from or describing the Protected Materials shall be maintained in a secure Place and 

8 	 10 
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shall not be placed in the public or general files of the Reviewing Party except in accordance 

with the provisions of this 'Protective Order. A keviewing Party must take all reasonable 

precautions to insure that the Protected,Materials induding notes and analyses made from 

Protected Materials that disclose Protected Materials are not viewed or taken by any person 

other than a Reviewing Representative of a ReN;iewing Party. 

23. Procedures for Submission of Protected- M'aterials.  If a Reviewing Party tenders for , 

filing any Protected Materials, ineldding Highly Sensitive Protected Materials, or, any 

written testimony, exhibit, brief, motion or,other type of pleading or other submission at the 

Commission or before any other judicial body that quotes from Protected Mateiials or 

discloses the content of Protected Materials, the confidential portion of such submission 

shall be filed and served in sealed envelopes or other appropriate containers endorsed to the 

effect that they contain Protected Material or Highly Sensitive Protected Material and are 

sealed pursuant to this Protective Order: If filed at the Commission, šuch documents shall 

be marked "PROTECTED MATERCAU and shall be filed under seal with the presiding 

officer and served under seal to the counsel of recOrd for the Reviewing Parties. The 
- 

presiding officer may subsequently, on his/her own motion or on motion of a party, issue a. 

ruling, respecting whether or not the inclusion, ihcorporation or reference to Protected - 

Materials is such that such submission should remain-under seal. If filing before a juaicial 

body, the filing party: (a) shall notify the party which provided the information within 

sufficient time so that the producing paity may seek a temporary sealing order; and (b) 

shall otherwise follow the procedures in" Rule 76a, Texas Rules of Civil Procedure. 

24. Maintenance of Protected Status of Materials during Pendency of Appeal of Order 

Holding Materials are not Protected Materials.  In the event' that theptesiding officer 

at any time in the course of this proceeding finds that all or part of the PrOtected Materials are 

not confidential or proprietary, by finding, for example, that such'materials have entered the 

public domain or materials claimed to be Highly Sensitive Protected Materials are only 

Protected Materials, those materials shall nevertheless be subject to the protectioh afforded ' 

, by this Protective Order for three (3) full working days, unless otherwise ordered, from the 

date the party asserting confidentiality receives notice of the presiding officer's order. Such 

notification will be by written communication. This provision 'establishes a deadline for 

appeal of a presiding officer's drder to the Commission. In the event an appeal to the 

9 	
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i'Commissioners is filed within those three (3) working days from notice, the Protected 

Materials šhall be affOrded the confidential ,treatment and status provided in this Protective 

Oider during the pendency 'of such 'appeal. Neither the imrty asserting Confidentiality nor any 

Reviewing Party waives its right to seek additional administrative of judicial remedies after 

the Commissioil7s denial-of any appeal. 

25. Notice of Intent toTse Protected Materials or Change Materials Designation.  Parties 

intending to use Prótected Materials shall notify the other parties prior to offering them 

into evidence or otherwise disclosing such information into the record of the proceeding. 

During the pendency of Dócket No. 46150 at the-  Commission, in the event that a 

Reviewing Party wishes to disclose Protected Materials to any person to whom disclosure 

is not authoi4zed by this Protective Order, or wishes to have changed the designation of 

certain inforinatiori or material as Protected Materials by alleging, for example, that such 

information or material has entered the public domain; such Reviewing-Party shall first 

file and serve on all parties written notice of such, proposed disclosure or request for 

change in designation, identifying with particularity each of such Protected Materials: A 
- 

Reviewing ,Party shall at any time be able to file a written motion to challenge the 

designation of informatiOn as Protected Materials: 

26. Procedures to Contest Disclosure or Change in Designation.  In the event' that the party 

asserting confidentiality wishes to contest a proposed disclosure or request for change in 

designation, the party:asserting confidentiality' shall file with the appropriate presiding 

officer its objectiN to a proposal, with supporting affidavits', if any, within five (5) 

working days after receiving such notice of proposed disclosure or change in designation. 

Failure Cf the party asserting confidentiality to file such an objection within this period 

shall.be-deemed a waiver of objection to the proposed disclosure or request for change in 

designation. Within five, (5) wofking days after the party asserting confidentiality files its 

objection and supporting materials, the party challenging confidentiality may respond. 

4Any such responše shall include a. štatement by counsel for the party challenging such 

confidentiality that he or she 'has reviewed all portions of the materials in dispute and, 

without disclosing the Protected Materials, a statement as to why'the Protected Materials 

should not be held to be confidential under current legal 'standards, or that the party 

asserting confidentiality for some reason did not allow such counsel tô review such 

10 	
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materials. If either party wishes to submit the material in question for in camera 

inspection, it shall do so no ldter than five (5) working days after the party challenging 

confidentiality has inadeits written filing. 

27. 

	

	Procedures for Presiding Officer Determination Regarding Proposed Disclosure or  

Change in Designation.  If the party asserting confidentiality files an objection, -the 

appropriate presiding officer will determine whether•the proposed disclosure or change in 

designation is appropriate. Upon the request of either the producing or Reviewing Parti 

or upon the presiding officer's own initiative, the presiding officer niay conduct a 

prehearing conference. The burden is on the party asserting confidentiality to show that 

such Proposed disclosure or change in designation shOuld not be made. If the presiding 

officer determines that such proposed disclosure or change in designation should be 

made, disclosure shall not take place earlier than three (3) Tull working days after such 

determination unless otherwise ordered. No party waives anr.right to seek additional 

administrative or judicial remedies concerning such presiding officer's ruling. 

2Š. 

	

	Maintenance of Protected-Status during Periods Specified for Challenging Various 

Orders. Any party electing to challenge, in the courts of this state, a Commission or 

presiding offiCer determination allowing disclósure or a change in designation sha have a 

period-of ten (10) days from: (a) the date of an unfavorable Commission order; or (1)5 
• 
if the 

Commission does not rule on an appeal of an interim order, the date an appeal of an interim 

order to the *Commission is overruled by operation of law, to obtain a favorable mling in 

state district court. Any party challenging a state district court determination allowing 

disclosure or a change in designation shall have an additional period of ten (10) days from 

the date of the order to obtain a favorable ruling from a state apPeals court.. Finally, any 

party challenging a determination of a state appeals court allowing disdlosure of a change in• 

designation shall have an additional period of ten (10) days from the date of the order to 

'obtain a favorable ruling from the state supreme court, or other appellate court: All Protected 

Materials shall be afforded the confidential treatment and status provided for in this 

Protective Order during the periods for challenging the various orders referenced in this. 

paragriPh. For purposes of this paragraph, a favorable ruling of a state district court, state 

appeals cotirt, Supreme Court or other appellate court includes any order extending the 

deadlines in this paragraph. 

1 1 	 13 
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29. Other Gioun& for Objection to Use of Protected Materials Remain Applicable.  

Nothing in this Protective Order shall be construed as precluding any party from objecting 

to the use of Protected Materials on grounds other than confidentiality,including the lack 

of required relevance. Nothing in this Protective- Order constitutes a waiver of the right to 

argue for more-  disclosure, provided, hdwever, that unless the Commission Or a court 

Orderš such additional disclosure, all partieš will abide by the restrictions imposed by the 

Protective Order. 

30. Prote`ction of Materials from Unauthorized, Disclosure.  All notices, applications, 

responses or other correspondence shall be made in a manner which protects Protected 

Materials from unauthorized disclosure. 

31: 

	

	Return of Copies of Protected Materials and Destruction'of Information Derived from  

-Protected Materials.  Following the conclusion of these proceedings, each Reviewing Party 

must, no later than thirty (30) days following receipt of the notice described below, return to 

the party asserting confidentiality all copies of the Protected Materials provided by that party 

pursuant to this Protective Order and all copies reproduced by a Reviewing Party, and 

counsel for each keviewing Party must provide io 'the party asserting confidentiality a letter 

by counsel that, to the best of his or her knowledge, information, and belief all copies of 

notes, memordnda, and other documents regarding or derived from the Protected Mdterials 

(including copies of 13rotected Materials) that have not been so*returned, if any, have been 

destroyed, other than notes, memoranda, or other aocuments which contain information in a 

form which, if made public, would not cause disclosure of the substande of Protected 

Materials. As Used in this Protective Order, "conclusion of these proceedings" refers to the 

exhaustion of available appeals, or the running of the time for the making of such appeals, as 

provided by applicable law. If, follOwing any appeal, the Commission conducts a remand 

protdeding, then the "conclusion of thege proceedings" is extended by the remand to the 

exhaustion of available appeals of the' remand, or the running of the time for making'sucli 

appeals of the remand, as provided by applicable law. Promptly following-the conclusion 

of these proceedings, counsel for the party asserting confidentiality will send a written 

notice to all other parties, reminding diem of their obligations under this Paragraph. 

Nothing in this'Paragrapli shall prohibit counsel for.each RevieWing Party from retaining 

two (25 copies of any filed testimony; brief, application for rehearing, hearing 'exhibit or 
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other pleading which refers to Protected Materials provided that any such Piotected 

Materials retained by counsel shall remain subject to thb provisions of this Protective. 

Order. 

32. Applicability of Other Law.  This Protective Order is subject to the requirements of the 

Public Information Act, the Open Meetings Act,2  the :Texas Securities Act3  and any other 

applicable law, provided that parties subject to thoše acts will notify the party asserting 

confidentiality, if possible under those acts, prior to disclosure pursuant to those acts. 

Such notice shall not be required where the Protected Materials are sought _ by 

governmental officials authorized to conduct a criminal or civil investigation that relates 

to or involves the Protected Materials, and those governmental officials aver in writing 

that such notice could cOrnpromise the investigation and that the goV_ernmental entity 

involved will maintain the confidentiality of the Protected Materials. 

33. Procedures for Release of Information under Order.  If required by order of a 

governmental or judicial body, the Reviewing Party may release to such body the 

confidential information required by such order; provided; however, that: (a) the 

Reviewing Party shall notify the producing party of the order requiring the release of such 

information within five (5) calendar days of the date the Reviewing Party has notice of the 

order; (b) the Reviewing Party shall notify the producing party at least five (5) calendar 

days in advance of the release of the information to-allow the producing pattyto contest 

any release of the confidential information; and (c) the Reviewing Party shall use its best 

efforts to prevent such materials froM being disclosed to the public. The terms of this 

Protective Order do not preclude the Reviewirig Party from complying with any valid ahd 

enforceable order of a+ state or federal court with competent jurisdiction specifically 

requiring disclosure of Protected Materials earlier than contemplated herein. The notice 

specified in this section shall not be required where the Protected-Materials are sought by 

governmental officials authorized to conduct a criminal or civil investigation that relates 

-to or involves the Protected Materials, and those governmental officials aver in writing 

that such notice could compromise the investigation and that the governmental entity 

involved will maintain the confidentiality of the Protected Materials. 

34. Best Efforts Defined.  The term "best efforts" as' used in the preceding paragraph requires 

that the Reviewing Party attempt to ensure that disclosure is not made unless such disclosure 

13 	
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is pursuant to a final order of a Texas governmental or Texas judicial body, the written 

opinion of the Texas Attorney General sought in compliance with the Public Information 

- Act, or the request of governmental officials authorized to conduct a criminal or civil 

investigation that relates to or involves the Protected. Materials. The Reviewing Party is hdt 

required to delay compliance with a lawful oraer to disclose such information but is simply 

requited to timely notify the party asserting confidentiality, or its counšel, that it has 

received a challenge to the confidentialitylif the inform'ation and that the keviewing Party 

Will either proceed under the provisions-of §552.361 of the Public Information Act, or 

intends to comply with the final governmental or court order. Provided, however, that no 

notiee is required where the Protected Materials are sought by governmental officials 

authoriZed to 'conduct a criminal or ciVil investigation that relates to or involves the 

Protected Materials, and.those governmental officials aver in writing that such notice could 

compromise the investigation and that the goVernmentar entity involved will maintain the 

confidentiality of the Protected Materials. 

35. Notify Defined: "Notify for purposes of Paragraphs 32, 33,  and 34 means written notice 

to the party asserting confidentiality at least five (5) calendar days prior to release; 

t 

	

	including when a Reviewing Party receives .a request under the Public Information Act. 

Hdwever, the Commission, OAG, or OPC may provide a copy of Protected Materials to 

the Open Records Division of the OAG as provided herein. 

36. Requests for Non-Disclosure.  If the producing party asserts that the requested 

information should not be disclosed at all, or should noi be discldsed to certain'parties 

.under the protection affdrded by this Protective Order, the producing party shall tender 

the information for in camera review to the presiding officer within ten (10) calendar 

days' of the request. At the same time, the producing party shall fileand serve on all parties 

its .argument, including any supporting affidavits, in support of its position of non-

disclosure. Theburden is on the producing party td establish that the material should not be 

disclosed. The producing pa' re),  shall serve a copy of the information under the classification 

of Highly Sensitive Protected Material, to all parties requesting the infdrmation that the 

producing party has not alleged šhould be prohibited from reviewing the information. 

Parties wishing to respond to 'the producing party's argument for non-disclosure shall do 

so within five working days. Responding parties should explain why the information 
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should be dgalosed to them, incinding why disclOsure is`necessary for a fair adjudication 

of the case if the material is determined to constitute a trade secret. If the presiding' 

officer finds that the information should be disclosed as Protected Material under the 

terms of this Protective Order, the presiding officer shall stay the order of disclosure-for 

such period of time as the presiding officer deems necessaiy to allow the producing party 

to appeal the ruling to the Cominission. 

.37. 

	

	SanctiOns Available for Abuse of besignation.  If the presiding officer findš that a 

producing partS,  unreasonably designated material hs Protected Material or as Highly 

Sensitive Protected Material, or unreasonably attempted to prevent disclosure pursuant to 

Paragraph 36, the presiding officer may sanction the producing party pursuant to 16 TAC 

§ 22.161. 

38 

	

	Modification of Protective Order.  Each party shall have the right to seek changes in 

this Protective Order as appropriate from the presiding officer. 

39. 	Breach of Protective Order.  In the event of a breach of the provisions of this Protective 

Order, the producing party, if it sustains its burden "of proof required to establish the right 

,to injunctive relief, shall be entitled to an injunction against such breach Without any 

requirements to post bond as a condition of such • relief The producing party shall not be 

relieved of proof of any element required to establish the right to injunctive relief. In 

addition to injunctive relief, the producing party shall be entitled to pursue any other form 

of relief to which it is entitled. 
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ATTACHMENT A 

PROTECTIVE ORDER CERTIFICATION 

I certify Iny understanding that the Piotected Materials are provided to me pursuant to the 

terms and restrictions of the Protectiveprder in this docket and that I have received a copy of it 

and have read the Protective Order and agree to be,bound by it. I understand that the contents of 

the Protected Materials, any notes, rnemoranda, or any other forin of inforniation regarding or 

derived from the Protected Materials shall not be disclosed to anyone other than in accordance 

with the Protective Order and unless I am an emploSTee of the COMmission or OPC shall be used 

only'for the purpose of the proceeding in Docket No. 46333. I acknowledge that the obligations 
, 
imposed by this certification are pursuant to such Protective Order. Provided, however, if the 

information contained in the Protected Materiag is obtained from independent public sources, 

the understanding stated here shall not apply. 

Signature 	• Party Represented 

Printed Name 	 Date 

I certify that I am eligible tò have access to Highly Sensidve Protected Material under the terms 

of the Protective Order in this docket. 

Signature 	 Party Represented 

Printed Name 	 Date 

; 
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ATTACHMENT B 

I request to view/copy the following documents: 

Document Requested # of Copies Non-Confidential - 

Protected Materials 
and/or Highly 

Sensitive Protected 
Materials 

.. 

 

Signature Party Represented 

  

      

• Printed Name 

 

Date 
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