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combination transaction (merger), to revise and apply Duke Energy Carolinas, LLC's (DEC) Regulatory Conditions and Code 

of Conduct to Progress and Progress Energy Carolinas, Inc. (PEC), and to nullify PECs Regulatory Conditions and Code of 

Conduct. 

The application inchided the following exhibits: Exhibit I - a copy of the Agreement and Plan of Merger between Duke Energy 
Corporation and Progress Energy, inc., dated January 8, 2011 (Merger Agreement): Exhibit 2 invement analyses of the 

proposed transaction by Oppenheimer, Baird, and Bank of America/Merrill Lynch; Exhibit 3 - a proposed Joint Dispatch 

Agreement between Duke Energy Carolinas, LLC and Progress Energy Carolinas, inc.: Exhibit 4 - an Analysis of Economic 

Efficiencies under Joint Dispatch Prepared for Duke Energy Carolinas and Progress Energy Carolinas by Compass Lexecon 

(Compass Lcxecon Study); Exhibit 5 - Fuel Synergies Review prepared by Booz & Company (Fuel Synergies Review, which 

was filed under seal); Exhibit 6 - Regulatory Conditions approved by the Commission in its Onler Approving Merger Subject 
to Regulatory Conditions and Code of Conduct, issued March 24, 2006, in Docket No. E-7, Sub 795 (Sub 795 Order). revised 

to reflect the affiliation of Progress and PEC with Duke; and Exhibit 7 - a Market Power Study consisting of Exhibits 1-3 

through 1-11 to the testimony of William 1-1. Hieronymus filed with the Federal Energy Regulatory Commission (FERC) by 

the Applicants in support of their merger approval application (Market Power Study). 

The Commission's Order Requiring Filing of Analyses, issued November 2, 2000, in Docket No M-100, Sub 129 (Sub 129 

Order), requires that merger applications be accompanied by a market power analysis and a cost-benefit analysis. The Applicants 

asserted that the Market Power Study, the derivation of joint dispatch fuel savings in the Compass Lexecon Study and the 
additional fuel savings set forth in the Fuel Synergies Review complied with this requirement. 

The Applicants noted that the issuance of common stock by Duke to acquire the outstanding stock of Progress is governed 

by Regulatory Condition Nos. 41 and 54 approved by the Commission in the Sub 795 Order. Regulatory Condition No. 41(d) 

provides that 'All securities issuances or financings that are associated with a merger, acquisition, or other business combination 

shall be filed in conjunction with the information requirements and deadlines stated in Regulatory Condition No. 54. Subsection 

(a) of Regulatory Condition No. 54 provides that 'For any proposed merger, acquisition, or other business combination by or 

affecting [DEC], (DEC] shall file an application for approval pursuant to 	2-11 Ira) at least IRO days before the proposed 

closing date for merger, acquisition, or busins combination.' As DEC will issue no securities in connection with the merger, 

Duke and DEC requested acknowledgement by the Commission that Regulatory Condition No 54 had been satisfied by the 

filing of the application. 

*2 The application was preceded by advance notices filed on Febniary 4, 2011, by DEC and PEC in Docket Nos. C-7, Sub 980, 

and E-2, Sub 995, respectively. In Docket No. E-7, Sub 980. DEC provided advance notice pursuant to Regulatory Condition 

Nos. 3, 9, 10, and 59(b), as approved in the Sub 795 Order, of its intent to transfer independent operational control of its 

generntion facilities to combined operational control pursuant to a proposed Joint Dispatch Agreement (JDA) with PEC and to 

request that the FERC approve a Joint Open Access Transmission Tariff (Joint OATT) covering the balancing authority areas 

(BAA) of both DEC and PEC. DEC noted in its advance notice that the Commission may extend the advance notice period 

pursuant to Regulatory Condition No. 59(b) and may review and consider the proposed JDA as part uf the merger proceeding. 

In Docket No. E-2, Sub 995, PEC provided advance notice pursuant to Regulatory Condition Nos. 33, 38, arid 45, as approved 
in the Commission's Order Adopting Revised Regulatory Conditions and Code of Conduct, issued October 27, 2004, in Docket 

No. E-2, Sub 844 (Sub 844 Order), of i ts intention to transfer operational control of its generation assets to DEC. By Order issued 

April 4, 201 I. the Commission gave Duke and Progress approval to file with the FERC the proposed JDA and the conformed 

Merger Agreement premised upon the JDA. 

On Aprii 4, 2011. in Docket No. EC1 I -60-000, Duke and Progress, together with their public utility suhsidiaries DEC and PEC, 

submitted to the FERC their application for approval of the merger under Sections 203(1)(1) and 203(a)(2) of the Federal Power 

Act (FPA). Concurrently with this cpplication, Duke on its own behalf anci on behalf of DEC, and Progress on its own behalf 

and on behalf of PEC, filed with the FERC a pro forma JDA in Docket No. ER11-3306-000 and a pro forma Joint OATT in 

Docket No ER I 1-3307-000. 
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On April 27, 2011, the Commission issued an Order scheduling the merger application for hearing. establishing deadlines for 

petitions to intervene and the filing of testimony, establishing discovery guidelines, requiring public notice, and incorporating 

by reference into the merger dockets the record in the advance no(ice dockets, which the Commission then closed by separate 

Order. In addition. the Commission found and concluded that the application satisfied thc requirements of the Sub 129 Order, 

Regulatory Condition No. 33 of the Sub 844 Order, and Regulatory Condition No. 54 of the Sub 795 Order. 

On May 20, 2011. the Applicants prefiled the direct testimony uf the following witnesses: James E. Rogers and William 

Johnson; Lynn J. Good; Alexander (Sasha) J. Weintraub; and Joseph P. Katt. 

On June 22, 2011. DEC and PEC filed a revised projaosed JDA, containing minor revisions, and advance notice of their intent 

to make these revisions and file the proposed revised JDA with the FERC. By Order issued July 11, 2011, the Commission 

gave DEC and PEC approval to proceed with filing the revised IDA with the FERC 

' *3 Petitions to intervene in this proceeding were filed by Environmental Defense Fund (EDF), the Sierra Club, the South 

Carolina Coastal Conservation League, and Southem Alliance for Clean Energy (collectively, EDF, el al.); International 

Brotherhood of Electrical Workers (I BEW); North Carol ina Sustainable Energy Association (NCSEA ); the City of Orangeburg, 

South Carolina; the Conunercial Group; Blue Ridge Paper Products, inc., d/b/a Evergreen Packaging (Blue Ridge); North 

Carolina Waste Awareness and Reduction Network (NC WARN); Carolina industrial Group for Fair Utility Rates 11 and 

Carolina lndustnal Group for Fair Utility Rates 111; Carolina Utility Customers Association, Inc.; the South Carolina Office 

of Regulatory Staff; North Carolina Farm Bureau Federation; Duke Wholesale Customer Group; EnergyUnited Electric 

Membership Corporation; Electricities of North Carolina. Inc. (Electricities), North Carolina Municipal Power Agency 1.  

(NCMPA I ), and North Carolina Eastern Municipal Power Agency (NCEM PA ); Blue Ridge Electric Membership Corporation, 

Harvood Electric Membership Corporation, Piedmont Electric Membership Corporition, and Rutherford Electric Membership 

Corporation; North Carolina Electric Membership Corporation (NCEMC); the Public Works Commission of the City of 

Fayetteville, North Carolina (Fayetteville); the Greenwood Commissioners of the Public Works of the City of Greenwood, 

South Carolina; the City of Concord, North Carolina; the City of Kings Mountain, North Carolina; the Town of Due West, 

South Carolina; the Town of Prosperity, North Carolina; thc Town of Forest City, North Carolina; the Town of Highlands. 

North Carolina; the Town of Dallas, North Carolina; Lockhart Power Company; and Western Carolina University. 13y various 

orders, the Commission granted the petitions to intervene. The intervention of the Public Staff is recognized pursuant to u 

62-15(d) and Commission Rule R I -19(e). 

Petitions to intervene out of time were tiled by the North Carolina Justice Center. the North Carolina Housing Coalition, Public 

Citizen, Greenpeace USA, the Nuclear Information and Resource Centcr, the Florida Consumer Action Network, Plains and 

Eastern Clean Line, LLC, and the City Of New Bem, North Carolina. All of these petiticins were denied. 

Limited admissions to practice before the Commission were granted to a number of out-of-state attorneys. 

On August 25, 2011, the Public Staff filed a motion for an extension of time to file testimony and a revision to the procedural 

schedule. On August 26, 2011, thc Commission issued an Order granting the motion and extending the time for the Public Staff, 

DEC. and PEC to file their settlement agreement until September 1, 2011; extending the time for intervenors to file testimony 

until September 7, 2011. extending the time for the Applicants to file rebuttal testimony until September 14. 2011; and providing 

for the filing of a response by the Public Staff to die testimony of other intervenors by September 14, 2011. 

*4 On August 26, 2011, NCEMC filed a letter stating that it no longer'opposed the approvals sought by the Applicants. 

On September 2, 2011, having been granted an oral one-day extension of time, the Public Staff filed an Agreement and 

Stipulation of Settlement between the Applicants. DEC, PEC, and the Public Staff (Stipulation) Attached to the Stipulation 
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were proposed Regulatory Conditions and a Code of Conduct. Also on September 2. 2011, the Public Staff tiled the testimony 

of Mathew J. Morey and James G. Hoard. 

On September 6, 2011, EDF. et  al., filed a motion to extend the time for filing intervenor testimony and statentents of poshion 

until September 8, 2011, and to extend the time for filing the Applicants rebuttal testimony and the Public Staffs responsive 

tiling until September 15, 2011. By Order issued September 7, 2011, the Commission granted this motion. 

On September 8, 20II, EDF, et al., filed the testimony of Richard S. Hahn; Blue Ridge tiled the testimony of Michael Ferguson; 

the City of Orangeburg filed a statement of position and the testimony of John Bagwell; the Commercial Group filed the 

testtmony of Steve W. Chriss; NCSEA tiled the testimony of Ivan Urlaub; and NC WARN filed a statement of position and 

the testimony of Roger D. Colton. Also on September 8. 2011. the South Carolina Office of Regulatory Staff filed a notice 

of settlement agreement. 

On September 9, 2011, IBEW filed a statement of position, dated September 7, 2011, and a motion for leave to file out of time. 

By Order issued September 9, 2011, the Commission granted IBEW's motion. 

On September 12, 2011, the Applicants filed motions to strike all or ponions of the testimony of Blue Ridge and NCSEA. On 

September 13, 2011, and September 14, 2011, NCSEA and Blue Ridge. respectively, tiled responses to the motions to strike. 

On September 14, 2011, the Applicants tiled a motion to strike portions o f the testimony of EDF, et al. On September 16, 2011, 

EDF, et al., filed their response to the motion. 

On September 14. 2011, the Applicants filed 3 motion to strike the tcstimony of the City of Orangeburg. On September 16, 

20 l 1, the City of Oranneburg filed its response to the motion. 

On September 15, 2011, the Public Stall* filed as response to the statements of position and prefiled testimony of the other 

intervenors. Included in the filing were clean corrected and redlined versions of the proposed Regulatory Conditions arid Code of 

Conduct filed on September 2, 2011. Two substantive changes were included in the corrected version. a revision to the definition 

of fully distributed cost and the addition of the Town of Winterville to the list of hiaorically served wholesale customers in 

Regulatory Condition No. 3.7(bi. Also included in this filing were a redlined version of the Regulatory Conditions and Code of 

Conduct approved by the Commission in the Sub 795 Order showing the changes made by the proposed Regulatory Conditions 

and Code of Conduct and a redlined version of the Regulatory Conditions and Code of Conduct attached as Exhibit 6 to the 

merger application. 

*5 Also on September 15. 2011, the Applicants filed the rebuttal testimony of Paula J. Sims, B. Mitchell Williams, Craig 

DeBrew, Alexander J Weintraub, Lynn J. Good, Joi.eph P. Katt, and John L. Harris. 

On September 19, 2011, the Commission issued an 0;der denying the Applicant& motions to strike the testimony of thc City 

of Orangeburg, NCSEA, Blue Ridge, and EDF, et al., except for a limited portion of the testimony of EDF. et  al. 

By Order issued September 19, 2011, the Commission admitted into evIdence the application and Exhibits I, 2. 4. 5 (under 

seal), and 7 filed on Ap:il 4. 2011; the revised JDA filed on June 22, 201 I , and the concoct! Regulatory Conditions and Code 

of Conduct tiled on September 2. 2011. 

Also on Sep:emher 1`), 2011, the Public Staff filed a proposed revision to Regulatoiy Condition No. 4.4 pursuant to a request 

by Fayetteville and requested that the Regulatory Conditions that were to be admitted into evidence be revised accordingly. 

This revision i vas allowed by Chairman Finley in open hearing on September 20, 201 i 
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Numerous statements of position from members of the public were received by the Commission and the Public Staff and were 

filed in these dockets. 

fhe matter came on for hearing as scheduled. beginning on September 20, 2011 The following persons testified as public 

witnesses: Dr Freda Porter, Myron Williams, Robert Eidus, Jon Hudson, Dan Conrad. I {any Phillips, Rebekah O'Connell, 

Albert Ripley. Olga Grlic, Beth Henry, Dr. Thomas Henkel, leny Markatos, Chris Estes, Miriam Thompson, Deborah 

Amesen, Robert Rodriquez, Alice I.oyd, Rev. Melvin Whitley, DeWayne Barton, Bobi Gallagher. Joan Novak, Sherri Zann 

Rosenthal, Ryan Thomson, Wells Eddleman, Susannah Tuttle, Jim Senter, Rev. Lynice Williams, Elizabeth Hutchby, anti 

Audrey Schwankl. 

The Applicants presented the testimony of William D. Johnson, Chairman, President, and Chief Executive Officefof Progress; 

James E. Rogcrs, Chairman, President_ and Chief Executive Officer of Duke; Lynn J. Goad, Chief Financial Officer of Duke and 

the proposed Chief Financial Officer of the combined companies upon closing; Alexander (Sasha) J. Weintraub, Vice President 

- Fuels and Power Optimization for PEC; and Joseph P. Kai t, Ford Foundation Professor of International Political Economy at 

the John F. Kennedy School of Government, Harvard University, and a senior economist at Compass .Lexecon. 

The Public Staffpresented the testimony of_lanies G. Hoard, Assistant Director. Public Staff Accounting Division; and Matthew 

J. Morey, Senior Consultant with Christensen Associates Energy Consulting, LLC. 

EDF, el al., presented the testimony of Richard S. Kuhn, a Principal Consultant with La Capra Associates, inc. 

Thc City of Orangeburg prisented the testimony ofJohn Bagwell, Director of the Electric Division of thc Department of Public 

Utilities. 

The Commercial Group presented the testimony of Steve W. Chriss, Senior Manager, Energy Regulatory Analy-sis, for Wal-

Mart Stores, inc. 

*6 NCSEA presented the testimony of Ivan Urlaub, Executive Director. 

NC WARN presented the testimony of Roger D. Colton, a principal in the firm of Fisher, Sheehan and Colton. Public Finance 

and General Economics. 

The Applicants presented the rebuttal testimOny of Sasha Weintraub, Lynn J. Good; Joseph P. Kalt; Paula J. Sims, Chief 

Integration Officer for the Merger and Senior Vice President of Corporate Development and Improvement for Progress; B. 

Mitchell Williams, Manager. Regulatory Affairs, for PEC; and John L. Harris, Principal Financial Specialist in the Treasury 

and Enterprise Risk tvtanagement Oepartrnent of Progress Energy Service Company, LLC (PESC), 

On September 22, 20 l I, Blue Ridge filed a Settlement Agreement entered into by Duke, Progress. DEC, PEC, and Blue Ridge 

resolving the issues among them in these dockets. The testimony of Michael Ferguson on behalf of Blue Ridge and the rebuttal 
testimony of Craig DeBrew on behalf of PEC were withdrawn pursuant to this stipulated agreement. 

On September 30. 2011, the FERC issued its Order on Disposition of Jurisdictional Facilities and Merger in Docket No. 

EC I 1-60-000 (FERC Merger Order). In this order, the FERC conditionally approved the proposed merger subject to approval 

of market power mitigation measures to be proposed by the Applicants in a compliance filing to be made within 60 days 

of the issuance of the FERC Merger Order to remedy the market power analysis screen failures identified by the FERC. 

The FERC stated that such measures could include. but need not be limited to. joining or forming a regional transmission 

organization (RT0). implernentation of an independent coordinator of transmission (ICT) arrangement, generation divestiture, 

virtual divestiture of generatton. and/or proposals to build new transmission to provide greater access to Ihird-party suppliers. 

The purpose of these measures would be to mitigate the wholesale market power effects that the FERC concluded the merger 
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would have on horizontal competition in the DEC BAA and the PEC East BAA. The FERC stated that regardless of what 

mitigation measure or rneasures were proposed, the mitigation efforts would have to be sufficient to reduce the Herfindahl-
Hirschman Index t HH1) changes resulting frorn the merger to no more than u 50 point increase for highly concentrated markets 

and no more than a 100 point increase tor moderately concentrated markets. 

On October 7, 2011, DEC tiled with the Comrnission a motion and advance notice in Docket No E-7, Sub 995, requesting a 

waiver of the 30-day advance notice required prior to a filing with the FERC by Regulatory Condition No, 10 approved in the 
Sub 795 Order. In the alternative, DEC requested that the Commission shorten the advance notice period to seven days. DEC 
asserted that a waiver or shortening of the advance notice period would enable the Applicants to proceed to file the proposed 

market power mitigation plan in response to the EERC Merger Order. 

On October 17, 2011, the Commission issued an Order granting the motion for waiver and requiring Duke to file a copy of the 
FERC mitigation plan in these dockest contemporaneously with the tiling of the plan with the FERC. The Order stated that it 
did not constitute a decision by the Commission as to the merits of the proposed mitigation plan and was without prejudice to 
the right of any party to these dockets to contest relevant issues due to the filing of the mitigation plan with the FERC. The 
Order further stated that the Commission and the parties would have the opportunity to review the proposed mitigation plan 
prior to the issuance of an order by the Coinmission on the Applicants merger application, 

*7 On October 17, 2011, Duke and Progress filed their proposed mitigation plan with the FERC in Docket No. EC 11-60-000. 
Contemporaneously therewith, Duke on its own behalf and on behalf of DEC, and Progress on its own behalf and on behalf of 
PEC, filed the same documents with the Commission in the present dockets. 

On October 19, 2011, Duke filed on behalf of itself and DEC, with the FERC in Docket No. ER12-115-000, an executed, 
eTariff-compliant ,IDA to become effective upon consummation of the merger. On the same date, Progress filed on its own 
behalf and on hehal f of PEC, in Docket No. ERI2-118-000, its concurrence to thc executed JDA, On October 20, 2011, Duke 
on behalf of itself and DEC, and Progress on behalf of itself and KC, filed a motion requesting the FERC to consolidate the 
joint dispatch dockets and give expedited consideration to their request for approval. 

Also on Oc:nber 19, 2011, Duke on behalf of itself and DEC, and Progress on behalf of itself and PEC, filed an eTari ff-compli ant 
Joint OATT with the FERC in Docket Nos. ERI2-116-000. ERI 2-1 l9-000 and ER 11-3307-000. On October 20, 2011, Duke 
on behalf of itself and DEC, and Progress on behalf of itself and PEC, filed a motiun requesting the FERC to consolidate the 
Joint OATT dockets and give expedited consideration to their request for approval. 

Pursuant to the Notice of Mailing of Transcript issued by the Commission on October 12. 2011, briefs and proposed orders 
were due to be filed by November 14. 2011. 

On November 2, 2011, the Commission issued uš Post-Hearing Order Requiring Verified Information (Post-Hearing Order) 

requiring the Applicants NI answer jointly a list of 25 questions and to subrnit their answers under oath in the form of a verified 
affidavit or affidavits on or before November 17, 2011. 

On November 7, 2011. EDF, et al.. filed a motion requesting the Commission to (a) suspend the eroceedings in this ;:ase until 
the FERC merger proceedinst is resolved and the intervenors and the Commission have the opportunity to evaluate and comment 
on the Applicants' responses (o the Post-hearing Order, or lb) hold the proceediags open to allow the paties to file coinments 

on the FERC's final orders in the merger and related dockets, and extend the deadline for tiling briefs and proposed orders to 

December I, 2011 . 

On November 8, 2011, the Commission issued an Order extending the deadline for filing briefs and proposed nrders until 

November 23. 2011 
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On November 17, 2011, the Applicants filed their verified responses to the questions propounded by the Commission in its 

November 2, 2011 Post-Hearing Order. 

On December 14. 2011, the FERC issued an Order Rejecting Compliance Filing in which it found the Applicants proposed 

market power mitigation plan was inadequate to address the wholesale market power concerns raised in the FERC Merger 

Order. On that sarne date, the FERC also issued ordcrs dismissing the Applicants' applications for approval of the JDA and 

Joint OATT. However, all three FERC orders were without prejudice to the Applicants' right to file revised proposals. 

*8 On February 22, 2012, tri Docket No. E-7, Sub 995. the Applicants filed an Advance Notice of their intent to file a revised 

market power mitigation plan with the FERC. On March 8. 2012, the Public Staff filed its Response to the Applicants' Advance 

Notice. The Public Staff stated that it had no objection to the Applicants filing the revised mitigation plan with the FERC 

because that filing would not affect the Commission's jurisdiction to decide the merits of the proposed merger or the parties' 

opportunity to he heard on the effects of the plan. No other party filed a response to the Applicants' Advance Notice. 

On March 26, 2012, the Applicants filed with the FERC a revised mitigation plan in Docket No. EC 11-60-004. On the same 

date, the Applicants filed with the FERC the Joint Dispatch Agreement in Docket Nos. ERI2-1338-000, ERI2-1347-000, and 

ER 11-3306-000. and Joint Open Access Transmission Tariff (Joint OATT), in Docket Nos. ERI2-1343-000, ER12-1345-000, 

ERII-1346-000 and Oki 1-3307-000:  

On May. 8, 2012, the Public Staff and the Applicants filed a Supplemental Agreement and Stipulation of Settlement 

(Supplemental Stipulation) that made several changes to the original Stipulation On the same date, the Public Staff filed a 

Motion for Establishment of Procedural Schedule proposing that the Public Staff and the Applicants file testimony on or about 

May 15, 2012, supporting and explaining the Supplemental Stipulation, and that the Commission establish dates for intervenors 

to file comments or testiinony on the Supplemental Stipulation and the Public Staff and the Applicants to tile reply comments 

or rebuttal testimony. 

On May 15, 2012, the Commission issued an Order allowing the Public Staff and the Applicants to file testimony supporting 

and explaining the Supplemental Stipulation filed on May 8, 2012. Although the Commission concluded there was not good 

cause at that time to establish due dates for intervenors to file comments or testimony and for the Public Staff asid the Applicants 

to file reply comments or rebuttal testimony, the Order encouraged the intevenors to Oonduct relevant and appropriate discovery 

on the Supplemental Stipulation and supporting testimony filed by the Public Staff and the Applicants to prepare as much as 

reasonably possible to be in position to file comments or testimony regarding the Supplemental Stipulation. The Order furthcr 

stated that in the event the FERC issued a decision on or about June 8, 2012, that did not make a material change to the terms 

of the Stipulation or Supplemental Stipulation, the Commission intended to issue a procedural order that would expedite the 

filing of comments and reply comments on the Supplemental Stipulation. 

On May 15, 2012, the Applicants filed the supplemental testimony of Alexander J. Weintraub explaining the Applicants' 

revised market power mitigation plan and Supplemental Stipulation. On the same date, the Public Staff filed the supplemental 

testimony ofJames O. lloard discussing the impact of the Applicants' revised market power mitigation plan on the Stipulation 

and explaining the Supplemental Stipulation. 

*9 On June 8, 2012. the FERC issued an Order Accepting Revised Compliance Filing,'As Modified, And Power Sales 

Agreements (FERC Market Power Order), in Docket Nos. EC I 1-60-004, F.R12-1339-000. ERI2-1340-000. ER12-1341-000 

and ERI2-1342-000. In summary, the FERC Market Power Order accepted the Applicants' revised mitigation plan, subject 

to several conditions. In addition, the FERC issued an Order on Joint Dispatch Agreement and Joint Open Access 

Transmission Tariff (FERC JDA Order) in Docket Nos. ER12-1338-000. CR12-1343000. ER12-1345-000, ER 12-1346-000 

and ERI23347-000. In summary. the FERC JDA Order approved the JDA, subject to certain modifications. 

I 
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On June 11, 2012, the Commission issued an Order Establishing Procedural Schedule direeting that the Applicants and Public 

Staff file comments or testimony regarding the impact of the FERC Market Power and .10A Orders on this proceeding and the 

Supplemental Stipulation by June 13, 2012, that intervenors file comments or testimony regarding the FERC Market Power 

and JDA Orders and the comments or testimony tiled by the Applicants and the Public Staff by June 18, 2012, and that the 

Applicants and Public Staff file reply comments or rebuttal testimony by June 19, 2012. 

On June 12, 2012, DEC and PEC filed a Motion to Waive the Advance Notice Period Pursuant to Regulatory Condition Nos 9 

and 10, along with a revised version uf the JDA, requesting that the Commission waive the 30-day adynnee notice requirement 

applicable to the filing of the revised JDA with the FERC. 

On June 13, 2012, the Applicants filed the further supplemental testimony of Alexander J. Weintraub addressing the impact of 

the FERC Market Power and JDA Orders on thts proceeding and the Supplemental Stipulation On the sante date, the Public 

Statf filed comments regarding the same subjects. 

On June 15, 2012, the Commission issued an Order Regarding Advance Notice granting the request of DEC and PEC for a 

waiver of the 30-day advance notice requirement applicable to the filing of the revised JDA with the FERC 

On June 18, 2012. comments were filed by the NCSEA, City of Orangeburg, and EDF, er aI. 

In additton. on June 18, 2012, NC WARN filed an unverified document entitled Position of NC WARN (Position Stateniente 

in its Posttion Statement, NC WARN identified a number of alleged new issues in addition to those issues identified in the 

Commission's June 11, 2012 Order. NC WARN stated that it was unable to waive cross-examination of Dukes witnesses and, 

therefore, it requested a hearing to conduct such cross-examination. Further, NC WARN requested that the Commission allow 

it to present testimony and evidence, and that the Commission receive additional testimony from public witnesses. Finally. NC 

WARN stated that it intended to make a motion to request that the Commission order public disclosure of certain information 

previously filed with the Commission as proprietary and confidential. 

On June 19, 2012. the Applicants and the Public Staff filed reply comments. With regard to NC WAR N's Position Statement, 

the Applicants stated, among other things, that the alleged additional issues identified by NC WARN were speculative and were 

not issues appropriate or necessary to address in the merger proceeding. Fuither, the Applicants asserted that to the extent these 

issues materialize in the future they will be addressed by the Commission in other dockets. The Applicants stated therefore, 

these alleged new issues do not require a further hearing by the Commissicn in its consioeration of their merger application 

*10 Also on June 19, 2012, tlit Public Staff filed comments stating. among other things, that NC WARN's contentions were 

not ielevant to the issues presented ill this proceeding or had already been addressed in prior hearings and, theretbre, dui not 

require a further hearing by the Commission. 

On June 19, 2012. the Commission issued an Order Scheduling Hearing. The Order scheduled a hearing on Monday. June 

25, 2011 at 2:00 p.m.. to allow an opportunity for the introduction of the supplemental testimuny of the Applicants and the 

Public Staffs witnesses and to allow NC WARN to cross-examine the Applicants' and the Public Staffs witnesses regarding 

their supplemental testimony. Further. the Order rejected NC WARN's request to present testimony anti to allow additional 

public witnesses to testify. In addition, the Order stated that to the extent that NC WARN desired to make motions for further 

actions by the Commission. as alluded to in its Position Statement. NC WARN should do so in writtng in compliance with 

the Commission's rules. 

On June 21, 2012, NC WARN filed a Motion for Reconsieeration pursuant to 0 S. 62-80 requesting that the Commission 

modify its Order Scheduling Hearing to allow NC WARN to more broadly cross-examine the Applicants' and the Public Staffs 

witnesses. 
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AIso on June 21, 2012, NC WARN filed a Motion to Make Settlement Docurnents Public. 

Ofilune 22,2012, the Applicants filed a Response and Motion to Deny NC WARN% Motion for Reconsideration and a Response 

and Motion to Deny NC WA R N's Motion to Make Settlement Documents Public. 

On June 22, 2012, the Commission issued an Order denying NC WARN's Motion for Reconsideration 

On June 25, 2012. the CommissiOn held the hearing as scheduled in its June 19. 2012 Order Scheduling Hearing. The 

Applicants introduced the supplemental testimony and tbrther supplemental testimony of Alexander J. Weintraub. The 

Public Staff introduced the supplemental testirnony and exhibits of James G. Hoard and the Supplemental Stipulation, as 

amended. In addition, NC WARN cross-examined Applicants witness Weintraub and Public Staff witness Hoard regarding 

their supplemental testimony. At the conclusion of the hearing, NC WARN and the Applicants made oral arguments. The 

Commission informed the parties that they could file post-hearing briefs and/or proposed orders, but that such filings would 

not be considered by the Commission unless received prior to the issuance of the Commission's decision. Finally. NC WARN 

was granted leave to file an offer of proof. 

On June 25, 2012, the Applicants provided a notice of acceptance letter to the FERC, including copies o f the binding construction 

agreements with American Electric Power and Dominion Virginia Power that the FERC's Market Power Order required the 

Applicants to file within 15 clays (FERC Acceptance Letter), in which they accepted the FERCs revisions to their market power 

mitigation proposal, is required by the FERCs Market Power.  Order. 

*I l On June 26, 2012. the Commission issued an Order Allowing Responses to Public Records Request, allowing panies to 

the settlement agreements filed under seal to responitto NC WARN's request that those agreements be made public. 

On June 27, 2012, NC WARN filed an Offer of Proof. 

On June 28, 2012, the Applicants filed a Motion to Reject NC WARN's Offer of Proof. 

On June 28, 2012. responses to NC WARN's Motion to Make Settlement Documents Public were filed by NCEMC, NCMPA I , 

NCEMPA, Blue Ridge Electric Membership Corporation. I laywood Electric Membership Corporation, Piedmont Electric 

Membership Corporation, Rutherford Electric Menibership Corporation. and jointlY by the Applicants, Carolina Industrial 

Group for Fair Utility Rates II and III and Carolina Utility Customers Association, Inc. 

To the extent allowed by ¿.i S 	the Commission takes judicial notice of the records in the above FERC dockets, the 

FERC Acceptance Letter, as well as FERC Docket Nos. EC II-60-000 (merger application). ERI2-118-000 (eTariff-compliant 

JDA), ER11-3307-000 (pro forma Joint OATT), and ER 11-3307-000, ERI2-116-000 and ER12-119-900 (eTariff compliant 

Joint OATf). 

Based on the foregoing, the evidence presented at the hearings, and the entire record in this matter, the Commission makin 

the following 

FINDINGS OF FACT 

l. Duke is a corporation duly organized and existing under the laws of Delaware and headquartered in Charlotte, 

North Carolina. DEC, a wholly-owned subsidiary of Duke, Is a limited liability company organized, existing, and 

operating under the laws of North Carolina. 

2. DEC is engaged in the business of generating, transmitting. distributing, and selling electrkity to approximately 2.4 

million retail customers in a service area that covers rnore than 24,000 siplarc miles in portions of central and western 
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North Carolina and western South Carolina. DEC also sells ekctricity at wholesale to municipal, cooperative, and 

investor-owned electric utilities. 

3. DEC also is a public utility subject to the jurisdiction of this Commisaion and the jurisdiction of the Public Sers ice 

Commission of South Carolina and a public utility under the FPA and is subject 10 the jurisdiction of the 1,  ERC. 

4. Duke Energy Indiana. Inc. iDuke Indiana), Duke Energy Kentucky, Inc. (Duke Kentucky), and Duke Energy Ohio, 

Inc. (Duke Ohio; collectively, the former Cinergy utilities), are wholly owned subsidiaries of Duke that provide retail 

electric service in other states. 

5. Progress is a corporation duly organized and existing under the laws of North Carolina and headquartered in 

Raleigh, North Carolina. PEC, a wholly-owned subsidiary of Progress, is a corporation organized, existing. and 

operating under the laws of North Carolina. 

6. PEC is engaged in the business of generating. transmitting, distributing, and selling electricity to approximately 

1.5 million retail customers in a service area that covers more than 34.000 square miles in portions of eastern. 

central, and western North Carolina and eastern South Carolina. PEC also sells electricity at wholesale to municipal, 

cooperative, and investor-owned electriv utilities. 

7. PEC also is a public utility subject to the jurisdiction of this Commission and the jurisdiction of the Public Service 

Commission of South Carolina and a public utility under the FPA and is subject to the jurisdiction of the EERC. 

8. Florida Progress Corporation, d/b/a Progress Energy Florida (PEE), a wholly-owned subsidiary or Progress, 

provides retail electric service in Florida. 

9. The Applicants are lawfully before the Commission pursuant to C.S. 62,111(a) with respect to the relief sought in 

the application and are in compliance with the filing requirements established in the Sub 129 Order with respect to 

the market power and cost-benefit analyses submitted with the application. 

10. The Merger Agreement provides that Progress shareholders Will receive 2.6125 shares of Duke common stock 

for each share of Progress common stock they own upon the closing of the transaction. This exchange ratio will be 

adjusted to 0.87083 shares of Duke common stock for each Progress share to account for a one-for-three reverse stuck 

split to be effected by Duke in connection with the transaction. 

11. After the close of the merger. Duke shareholders will own approximately 63 percent, and former Progress 

shareholders will own approximately 37 percent, of the post-merger Duke holding compans stock. rhe Board of 

Directors will consist of 18 directors, 11 designated by Duke and seven designated by Progress. 

12. The merger will occur at the holding company level, with Progress becoming a subsidiary of Duke and DEC, PEC, 

PEF, and the former Cinergy utilities each remaining a separate legal entity. The combined company will retain the 

name Duke Energy and will he headquartered in Charlotte: Progress and PEC will maintain a significant corporate 

and utility presence in Raleigh. M some point in the future, DEC and PEC intend to seek Commission approval to 

merge. 

13. DEC's and PEes respective retail rates and service will reinain subject to the same degree of regulatory oversight 

and control by the Commission as under the pre-merger holding company structures. Further. any subsequent 

merger of DEC and PEC will be subject to the full authority of the Commission. 

14. Known and potential benefits of the merger to North Carolina retail ratepayers, as well as to investors, include a 

favorable risk profile, greater diversification, and strong investment grade credit ratings for DEC and PEC that will 

lead to continued financial strength and reliable access to capital markets and an enhanced ability to construct and 

operate utility assets on reasonable financing terms. 
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15. The primary quantifiable benefits of the merger to North (arolina retail ratepayers consist of an estimated 5364.2 
million in total system fuel and fuel-related cost savings over the five-year period 2012 through 2016 through joint 

dispatch of DEC's and PECs generation assets and an additional estimated $330.7 million in total system fuel and 

fuel-related system cost savings through sharing and implementing best practices for fuel procurement and use over 
the same five-year period. 

16. The Stipulation guarantees that North Carolina retail ratepayers will receive their allocable share of 5650 million 

of these cost savings, as well as a small amount of non-fuel operations and maintenance (O&M) cost savings, over: five 

years through DEC's and PEC's annual fuel clause proceedings. Within 30 days after the merger closes, DEC and 

PEC will apply for approval of fuel rate decrements to begin flowing to ratepayers a pro rata portion of the projected 

Year 1 savings set forth in merger application Exhibits 4 and 5. These decrements will remain in effect until fuel rates 

are adjusted in DEC's and PECs first fuel clause proceedings following the close of the merger. Further, if the fuel 

and fuel-related savings achieved by DEC and PEC exceed the guaranteed 5650 million during the first five years 

after the merger, then North Carolina ratepayers will receive'their allocable share of the additional savings. 

17. The Stipulation further provides that DEC and PEC will file monthly reports of tracked fuel savings with their 

monthly fuel reports under Commissidn Rule R8-52. The Supplemental Stipulation provides that if North Carolina 

retail ratepayers have not received their allocable share of the $650 million of guaranteed savings at the end of the 
five-year period and the decline'in the price of natural gas has resulted in the delivery of less coal to certain DEC 

coal-fired plants, then the live-year period will be extended by 18 months and the remaining savings amounts will be 

reflected as an adjustment in DECs and PECs respective fuel charge proceedings or as a separate decrement in fuel 
rates as realized throughout the 18-montli period. 

18. In addition to the immediately quantifiable benefits of the merger to North Carolina retail ratepayers, snbstantial 

non-fuel O&M cost savings arc expected to result from the integration of Duke arid Progress over the long term. 

Additional known and potential benefits include economies of scale and scope and the leveraging of best practices,' 

both of which are expected to result in operating efficiencies and improvements over time. These savings. which are 

less certain than savings associated with joint dispatch and other fuel and fuel-related cost savings, will be reflected 

in test period costs in future general rale cases and will help to mitigate the rate impact of cost increases such asthose 
associated with plant additions and compliance with environmental regulations. 

19. The integration process will involve workforCe reductions as functions are consolidated and duplicate positions 

are eliminated. These workforce reductions are estimated to include the elimination of approximately 1,860 positions 

across the combined company, mostly in the Carolinis. The elimination of these,positions is expected to account for a 
substantial portion of the non-fuel O&M cOst savings resulting from the merger and will not compromise DECs and 

PEC's service reliability, safety and dependability. 

20. The Regulatory Conditions and Code of Conduct attached to the Stipulation are another benefit of the merger 
to North Carolina retail customers in that they update, consolidate, clarify, strengthen, and expand the existing 

Regulatory Conditions that were approved by the Commission for Duke and Progress in the Sub 795 and Sub 844 
Orders, respectively. 

21. In addition to the direct benefits to North Carolina retail ratepayers. the Stipulation includes commitments by 

DEC and PEC to provide annual community support and charitable contributions in their North Carolina service 

areas over four years in amounts no less than 59.2 million and 57.28 million, respectively, based on the average of each 

company's annual contributions over the 2006 through 2010 period. DEC and PEC have also committed to contribute 

a total of 515 million during the first year after the merger for purposes such as workforce development and low 

income energy assistance in their service territories, to be allocated in proportion to the number of North Carolina 
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retail customers served by DEC and PEC. In addition to the S13 million contribution, DEC and PEC shall contribute 

52 million to NC GreenPower during the first year after the integer. 

22. Known and potential costs and risks or the merger to North Carolina retail ratepayers include direct merger costs 

and other merger-related cost increases that could impact North Carolina retail rates; the potential for preemption 

of the Commission's regulatory authority under the TPA, particularly as it relates to the JDA and the Joint OATT, 

and under the Public Utility Holding Company Act of 2005 (PUIICA 2005); potential adverse effects on DEC and 

P EC of transactions within the holding company family and the resulting need for increased regulatory oversight 

of such transactions, including the treatment of joint dispatch costs and savings; the potential for DEC and PEC to 

unreasonably favor their unregulated affiliates over nonaffiliated suppliers of goods and services; potential adverse 

impacts on DECs and PECs cost of capital; the exposure of DEC, PEC, and their respective retail ratepayers to costs 

and risks associated with Duke, Progress, and their subsidiaries; and the potential for DEC's and PECs quality of 

service to deteriorate because of increased tnanagement focus on cost savings and earnings growth. 

23. The Commission-approved Stipulation, Regulatory Conditions and Supplemental Stipulation protect DECs 

and PECs retail ratepayers from payment of merger-related costs by (a) requiring that direct expenses associated 

with crists to achieve the merger be excitwled from DEC's and PEC's cost otservice for retail ratemaking purposes; 

(b) allowing DEC and PTC to seek recovery in future rate case proceedings of capital costs associated with system 

integration projects and with the adoption of hest practices, including information technology, provided that such 

costs are incurred no later than three years from the close of the merger, only the net depreciated costs of such system 

integration projects at the time the request is made may be included and no request for deferrals of these costs may be 

made; however, the Hine limitation does not apply to DEC's capital costs associated with post-nierger coal blending; 

(c) disallowing recovery of any merger-related employee severance costs in cost of service for retail ratemaking 

purposes; (d) requiring the exclusion of any acquisition adjustment that results from the merger; and (e) prohibiting 

the allocation of any costs associated with a failed merger. 

24. The Commission-approved Regulatory Conditions effectively protect as touch as reasonably possible the 

Commission's jurisdiction as a result of the merger, including risks related to agreements and transactions between 

and among DEC, PEC, and their affiliates, including the IDA; financing transactions involving Duke, DEC. or PEC, 

and any other affiliate; the ownership, use, and disposition of assets by DEC or PEC; participation in the wholesale 

market by DEC or PEC; and filings with federal regulatory agencies. In addition, they insulate DECs and PECs 

retail ratepayers as much as reasonably possible from any adverse consequences potentially resulting from the 

merger. 

25. The Commission-approved Regulatory Conditions, Stipulation, and Supplemental Stipulation ensure that DECs 

and PEC's retail ratepayers receive adequate benefits from the JDA and that joint dispatch costs and the sharing of 

cost savings can be appropriately audited. 

26. The Commission-approved Stipulation, Regulatory Conditions and Code of Conduet effectively address as much 

as reasonably possible potential risks and concerns related to cost allocation and ratemaking arising from the merger, 

including ensuring that the costs incurred by DEC and PEC are properly incurred, accounted for, and directly 

charged, directly assigned, or allocated to their respective North Carolina retail operations. 

r. The Commission-approvcd Stipulation and Regulatory Conditions provide appropriate and effective auditing mid 

reporting requirements with respect to affiliate transactions and cost or service for retail ratemaking purposes. 

28. The Commission-approved Stipulation, Regulatory Conditions and Code of Conduct effectively protect as much 

as reasonably possible DEC's and PECs North Carolina retail ratepayers from the potential impacts of the inerger 

relating to risks of transactions with and commitments of DEC. PEC am' Duke to svholesale customers und other 

parties. 
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29. The Commission-approved Cade of Conduct will effectively govern the relationships, activities, and transactions 

among DEC, PEC and their affiliates following the close of the merger. 

30. The Commission-approved Regulatory Conditions effectively address as much as reasonably possible potential 

risks and concerns related to financing issues arising from the merger by ensuring that (a) neither DEC's nor PECs 

capital structures and cost of capital are adversely affected because of their affiliation with Duke, each other, and 

other affiliates, and (b) both DEC and PEC have sufficient access to equity and debt capital at reasonable costs to 

adequately fund and maintain their current and future capital needs and otherwise meet their service obligations to 

their retail customers. 

31. The Commission-approved Regulatory Conditions effectively address as much as reasonably possible potential 

risks and concerns related to corporate governance and ring-fencing issues arising froin the merger by ensuring 

the continued viability of DEC and PEC and insuladng and protecting DEC, PEC, and their retail ratepayers from 

the business and financial risks of Duke and the affiliates within the Duke holding company system, including the 

protection of utility assets from the liabilities or affiliates. 

32. The Commission-approved Regulatory Conditions effectively ensble the Commission to exercise its jurisdiction 

over business combinations involving Duke or other members of the Duke holding company family following the 

- merger by ensuring that the Commission receives sufficient notice and opportunity to exercise its lawful authority. 

33. The Commission-approved Regulatory Conditions effectively address lits much as reasonably possilde pOtential 

risks and concerns related to structure and organization arising from the inerger by ensuring that the Commission 

will receive adequate notice of, and opportunity to review and take such lawful action as is necessary and appropriate 

with respect to changes to the structure and organization of Duke, DEC, PEC, and other affiliates, and nonpublic 

utility operations as they may affect North Carolina retail ratepayers. 

34. The Commission-approved Regulatory Conditions provide appropriate and effective procedures for the 

implementation of conditions requiring advance notices and other filings arising from the merger. 

35. The Comrnission-appiroved Regulatory Conditions effectively ensure monitoring of and compliance with their 

provisions, including the Code of Conduct, by requiring Duke, DEC, PEC, and all other affiliates to establish 

and maintain the structures and processes necessary to fulfill the commitments expressed in all of the Regulatory 

	

Conditions and the Code of Conduct in a timely, consistent, and effective manner. 	, 

36. The Commission-approved Regulatory Conditions effectively ensure that both DEC and PEC maintain a strong 

comniitment to customer service following the merger. 

37. The Commission-approved Regulatory Conditions effectively ensure that DECs and PECs North Carolina retail 

ratepayers are protected as much as reasonably possible from any adverse effects of any tax sharing agreement anti 

receive an appropriate portion of any income tax benefits associated with services taken by DEC and PEC from an 

affiliated service company. 

38. The Commission-approved Regulatory Conditions effectively ensure that after the merger the Commission and 

the Public Staff will continue to have access to the books and records of DEC, PEC, and other members of the Duke 

holding company system in accordance with North Carnlina law. 

39. The Commission-approved Regulatory Conditions and the provisions of the Stipulation proteCt DECs and PECs 

North Carolina retail ratepayers as much as reasonably possible from known and potential costs and risks of the 

merger and providesufficient benefits to offset known and potential costs and risks. 
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40. The regulatory oversight and controls in plaice at the retail level are sufficient tn protect retail ratepayers as much 
as reasonably possible from any potential retail market power effects of the merger. 

41. The issue of wholesale inarket power was addressed by the Applicants revised market poiver mitigation plan, 
and approved with changes and conditions by the FERC in it; June 8, 2012 Nlarket Power Order. 1 he Stipulation, 

Regulatory Conditions, and Supplemental SI ipulation protect retail customers from most. but not all, costs associated 
with the Applicants revised wholesale market power mitigation plan. Therefore, in order to fully protect retail 
customers, the Commission will require two additional protections. First, the Commission will regoire DEC and PEC 
to demonstrate how provision I.A.(5) of the Supplemental Stipulation will be implemented. Second. the Commission 
will not allow PEC to charge retail customers any costs associated with the Greenville-Kinston Dupont 230-kV line 

until the later ofJune 1, 2017, or the actual in-service date of the facility. 

*12 EVIDENCE AND CONCLUSIONS FOR FINDINGS OF F.4CT NOS. 1-9 

The evidence supporting these findings of fact is contained in the application and in the testimony of Applicants witnesses 
Rogers and Johnson. These findings arc essentially informational. procedural, and jurisdictional irs nature and for the most part 

are not in dispute. 

Pursuant to the Sub 129 Order, applicants for merger approval pursuant to OA ua-ill are required, among other things. to 
file a market power analysis employing the Herfindahl-Ifirschman Index MHO or other accepted measurement and sensitivity 
analyses on the impact of significant factors un markets. Applicants are also required to file a 'comprehensive list of all material 

areas of expected benefit. dettiment. cost, and savings over a specified period (e.g., three to five years) following consummation 
of the merger.' The purpose of such analyses is to assist the Commission in determining whether or not a merger meets the 
statutory standard for approval. The Commission stated in its Order dated April 27,2011, that the application satisfied the filing 

requirements of the Sub 129 Order. 

The Applicants stated in the application that the actual integration of Duke and Progress and their service companies is expected 
to produce cost savings in addition to those identified in the Compass Lexecon Study and the Fuel Synergies Review and that 
there will be upfront costs associated with achieving these savings The fact that the application did not include a quantification 

of the costs and benefits associated with these non-fuel savings, along with the exhibits quantifying dircct and immediate fuel 
savings. does not constitute a filing deficiency insofar as the Sub 129 Order is concerned. Moreuver. as discussed below, the 
record contains ample evidence regarding the Applicants' estimates of both fuel and non-fuel savings to support a decision as 

to whether the merger meets the statutory standard for approval 

The Commission, dierefore, finds and concludes that Duke and Progress are lawfully before the Commission with respect to 
the relief sought in the application and that the merger filing requirements established in Docket No. M-100. Sub 129. with 
respect to the market power and cost.benefit analyses submitted with the application have been met. 

EVIDENCE .4ND CONCLUSIONS FUR FINDINGS OF FACT NOS. 10-13 

The evidence supporting these findings of fact is contained in the application, the Merger Agreement and the testimony of 
Apphcants witnesses Rogers. Johnson, and Good. These findings are essentially uncontroverted. 

Through the application and supporting testimony, the Applicants described the process for accomplishing the merger and the 
holding company structure that wilt exist upon closing The Applicants have indicated that the merger of DEC and PEC will 
not occur until a number of aspects of thc utilities' operations are addressed. These include the determination of hest business 

practices. operating procedures, equipment specifications, uniform rate schedules, service regulatiors, and computer system. 

It is expected that the joint dispatch of generating assets and the coordination of activities related to fuel procurement and use, 

coinhincd with general rate increases for DF.C, will narrow the rate oap between DEC and PEC. Nevertheless. nothing in the 
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record in this proceeding suggests that a merger between DEC and PEC is imminent. When such a business combination is 
proposed, it will bc subject to Commission approval under G.S. 62-111(a). 

*13 The Commission. therefore, finds and concludes that the rates and service Of DEC and PEC will remain subject to the 
same degree of regulatory ovcrsieht and control by the Commission under the proposed holding company structure as they 
were before the close of the merger. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1.1 

The evidence supporting this finding of fact is contained in the application and the testirnony of Applicants witnesses Rogers, 
Johnson, and Good, and NCSEA witness Urlaub. 

The Appl icants state in the appl ication that at the close of the merger the combined company will be the largest regulated electric 
utility in the United States: It will have the largest capitalization, the largest generating capacity, the largest nuclear generating 
capacity, and the largesenumber of customers of any group of affiliated regulated utilities in the Nation Witnesses Rogers and 
Johnson testified that a larger and more diverse company with a strong balance sheet will have greater access to capital on 
favorable terms. Thus. the merger will enhance the Applicants ability to construct and operate reliably the facilities needed to 
serve customers. The witnesses further testified that the greater silt, scale and diversiliption of the combined company will 
translate into conttnued financial strength, significant operating cash flows, and strong investment grade ratings, all of which 
create an attractive investment opportunity for the debt and equity investors that are needed to finance utility operations. 

Witnesses Rogers and Johnson testified that the utility industry faces an extended period of extremely large investments in 
infrastructure replacement. modernization and expansion. In order to meet thc future demand for electricity, both companies will 
have to invest in new generation that will be more costly than the companies' current average embedded costs. PEC and DEC 
are well into this intense capital investment program. PEC is investing nearly $2 billion in new natural gas fueled generation. 
DEC is investing over S3 billion in new clean coal generation and natural gas fueled generation. Much of this generation is 
simply replacing aging plants that are no longer cust effective to operate. The companies also face significant cost increases 
in order to comply with new proposed Environmental Protection Agency regulations and Nuclear Regulatory Commissiun 
regulations. The resulting large infrastnicture investment creates two challenges: (I) raising the capital necessary to finance 
the plant additions on reasonable terms; and (2) minimizing the costs to customers of building and operating these new plants. 
According to witnesses Rogers and Johnson, the merger of Progress and Duke will allow them to address both of these challenges 
and mitigate potential impacts. 

Witnesses Rogers and fotinson explained that the combined company will not only have increased financial strength, a favorable 
risk profile. greater diversification, and strong investment grade credit ratings, it will also create operating efficiencies for PEC 
and DEC which will partially mitigate operating cost increases for both utilities. lri addition, cost reductions will flow from the 
synergies produced by merging the service companies of the two Applicants, which will further help mitigate operating and 
maintenance cost increases. Thus, the merger will materially enhance PEC's and DEC's ability to construct the facilities their 
customers need today and in the future and to operate them in a reliable and cost effective manner. 

*14 Finally, witnesses Rogers and Johnson emphasized that an important operational benefit of the merger will be centralized 
management of the two companies' nuclear fleets. Duke operates seven nuclear units, and Progress operates five. Eleven of 
these 12 nuclear units are in the Carolinas - a geographic proximity that further strengthens the benefits of operating as one 
large nuclear fleet and particularly supports the combination of these two companies. Additionally, the depth and breadth of the 
combined nuclear management team and workforce will also enhance the combined company's ability to operate these plants 
safely, reliably and cost effectively. 

Witness Good described the financial strength. credit quality, and liquidity of Duke and Progress as stand-alone, unaffiliated 
entities and discussed the positive effect of the inerger on thc financial aspects of the combined company. She stated that as 
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of September 19, 201 l , both companies had solid investment grade credit ratings, were in strong financial condition, and were 

expected to be able to meet their debt obligations on time and in full. Witness Good noted that both Duke and Progress operate 

in regulatory jurisdictions that support credit quality, and both have low business risk profiles characterized by predominantly 

rate-regulated utility businesses. She further stated that being the largest regulated utility in the country would translate into 

continued financial strength and flexibility for dealing wnh circumstances such as changing regulatory requirements. volatihty 

in capital markets, economic downturns. and other external influences 

W itness Good testified that during challenging or volatile market conditions, debt investors tend to favor larger entities that are 

active in the capital markets, have mote liquidity and carry strong investment grade credit ratings. The combined company will 

possess all of these. The combined company will also have more geographic and regulatory diversity and a larger portion of 

the business associated with regulated operations, which will translate into more stable cash flows and liquidity. This diversity 

and greater proportion of regulator) operations will allow the company greater operational flexibility and the ability to deal with 

unforeseen circumstances. 

Witness Good noted that the ntajor risk factors that are faced by regulated utilities such as PEC and DEC sue regulatory 

risk, economic risk and risk resulting from increased environmental or nuclear regulations. Additionally, there are significant 

financial risks associated with having to make large capital investments to fund infrastrueture projects. She stated that the 

credit rating agencies believe DEC and PEC operate in generally supportive regulatory eiwironments that will support long-

term credit quality with timely and sufficient recovery for prudently incurred costs and expenaes. However, she also noted that 

the credit rating agencies have clearly recognized the unique challenges of inanaging higher than normal capital expenditure 

programs and the prospect of more stringent environmental mandates among the issues that could affect the credit quality of 

regulated utilities. Witness Good observed that the increased size, diversity and financial strength of the combined company 

will significantly help mitigate these risks. 

*15 In addition, witness Good stated that the merger is expected to be accretive tu earnings in year one, positioning the 

combined ciimpany in the 4% to 6% earnings growth range. The current Duke dividend policy will be maintained. These factota 

will equate to an attractive total shareholder return that will attract equity investors, thereby preserving reliable access to equity 

capital. Witness Good explained that, overall, the news of the merger has been well received by the equity analysts. 

According to witness Good, both Moody's and Standard & Pones (S&P) reviewed the proposed transaction and affirmed the 

credit ratings of the combined company and its subsidiaries as of the date of the merger announcement. She stated that size, 

scale, and financial strength are important to investors and should support the company's ability to aetract capital on favorable 

terms. Good further stated that investors will benefit from more stable retums resulting from the fact that approximately 88 

peicent of Dukes business after the merger will be regulated, as opposed to 79 percent before. With respect to Progress, PEC, 

and Progress Etiergy Florida (PEF1, Good testified that upon tAuse of the merger s&P's CreditWatch with positwe implications 

was expected to resul: in an upgrade to the companies A-corporate credit rating, which will result in greater access to debt 

financing and a lower cost of debt than would otherwise be possible. 

On cross-examination, witness Good stated that the rate of return or risk profile of die combined company should be less than 

the risk profile for the stand-atone companies because of the financial strength she described. However, she could not opine as 

to the quantification that would represent in a general rate proceeding 

NCSEA witness Urlaub testified that the inerger is not motivated by potential fuel savings or any operational efficiency, eiting 

the investment analyst repons attached to the application as Exhibit 2. He noted that the witnesses for thc Applicants stressed 

stronger balance sheets, positive credit ratings imd the enhanced ability to obtain capitai at lower rates as central beneftis from 

the merger. From this, witness Urlaub concluded titat a primary motive for the merger is improving the financial standing of 

the combined companies te allow them to pursue a strategic plan involving investments in large, capita) intensive generation, 

including new nuclear gent ration NCSEA opposes this strategy. Urlaub further asserted that the primary benefit of the merger 

is financial and that the benefits, stieh as _IDA savings and lower costs of capital arc by-products of the main objective, rather 
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than intended consequences. Nevertheless, although NCSEA opposes the nierger, witness Urlaub acknowledged that the merger 

should produce real financial benefits and that such benefits should result in retail rates lower than those which would otherwise 

exist. 

The Commission, therefore, finds and concludes that the merger will produce known and potential financial benefits for PEC and 

DEC in the form of continued financial strength, loWcr financing costs, and flexibility for dealing with changing circumstances. 

Such benefits should ultimately accrue to the benefit of PECs and DECs North Carolina retail ratepayers, as well as to the 

shareholders of the combined company Although not quantifiabk, these benefits are important to North Carolina ratepayers. 

*16 EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 15-.17 

The evidence supporting these findings of fact is contained in the application. Exhibits 4 and 5 to the application, the Stipulation, 

the Supplemental Stipulation, the testimony of Applicants witnesses Weintraub. Kalt, and Williams, the testimony of EDF, et 

aL, witness Hahn and the testimony of Public Staff witnesses Morey and Hoard. 

The Applicants stated in the application that the primary and most immediate quantifiable benefit of the merger will result 

from combined dispatch of DECs and PEC's generation assets through the JDA. which is expected to reduce DECs and PECs 

fuel costs by approximately $364 million over the five-year period 2012 through 2016. These savings are the result of using 

the lower cost resources of each company to displace the higher cost resources of the other depending on thc marginal cost of 

production of each utility's available resources in a given hour. In addition to the !bet savings expected to result from the joint 

dispatch of DECs and PECs generation resources, fuel synergy savings totaling $330.7 million are expected to be realized over 

five years, consisting of the following: $115 million through sharing and implementation of best practices for fuel procurement 

and use; $183 9 million through the application of coal blending practices to DEC's coal use.. and a total of $31.8 million through 

coordinating use of DEC's and PECs natural gas pipeline capacity, efficiencies in reagent procurement, and elimination of the 

need for DEC to establish a natural gas trading desk. The quantification of these savings is supported by Exhibit 4, the Compass 

Lexecon Study, and Exhibit 5, the Fuel Synergies Review. 

The Stipulation provides that North Carolina retail_ratepayers will receive their allocable share of $650 million of these fuel 

and fuel-related cost savings in varying amounts each year of the five-year period through DECs and PECs annual fuel clause 

mechanisms, beginning with immediate decrements to fuel rates to be filed by DEC and PEC within 30 days afler the close of 

the merger. According to the Stipulation, these initial reductions will be based ort the projected fuel and fuel-related cost savings 

set forth in Exhibits 4 and 5. These initial reductions will he based on a pro rata amount of Year 1 savings during the period 

between the close of the merger and the effective date of the rate changes in DEC's and PECs next fuel clause proceedings. 

A new decrement will be determined at the time of each respective fuel clause proceeding during the five-year period. The 

Supplemental Stipulation proVides that if North Carolina retail ratepayers have not received their allocable share of the $650 

million at the end of the five-year period and the decline in the price of natural gas has resulted in the' del way of less coal to 

certain DF.0 coal-fired plants, then the five-year pertod will be extended by 18 months and the remaining savings amounts will 

be reflected as an adjustment
.
in  DEC's and PEC's respective fuel charge proceedings or us a seParate decrement in fuel rates 

as realized throughout the l 8-month period. 

*17 The Stipulation states that the guaranteed savtngs are anticipated to be achieved in six categories - coal blending, coal 

commodity savings, reagents, transportation, gas capacity, and the gas trading desk - but may include other merger-related 

savings related to joint dispatch and fuel procurement. The Stipulation also specifies the manner in which the various categories 

of savings will be determined, subject to ongoing review, refinement, and revision based on experience as savings arc realized 

Finally. the Stipulation provides that, in their monthly reports under Commission Rule R8-52, DEC and PEC will file Monthly 

reports of tracked fuel savings on the following bases: total system. DEC, DEC North Carolina retail, PEC, and PEC North 

Carolina retail. 
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Applicants witness Weintraub testified that apon the closing of the tnerger PEC and DEC will begin significam coordination 

of their operations. These coordinated operations will produce significant operational efficiencies that will directly benefit 

customers. The primary, and most inunediate, such benefit will result trom transitioning individual dispatch of PECs and DECs 

generating assets to combined dispatch via a joint dispatch agreement 

Witness Weintraub testified that PEC and DEC have entered in to a Joint Dispatch Agreement (JDA) that was filed as Exhibit 

No. 3 to the Application. Consistent with the companies reliabtlity and contractual obligations as well as applicable laws and 

regulations, the JDA will allow DECs and PECs generation resources to be dispatched as a single system to meet thc two 

utilities' retail and firm wholesale customers' requirements at the lowest reasonable cost. Under the JDA, DEC will act as the 

joint dispatcher for DEC's and PEC's power supply resources. The joint dispatch process will allow PEC and DEC to serve their 

retail and wholesale native load customers more efficiently and economically than they can on a stand-alone basis. Witness 

Weintraub explained that the JDA also provides a methodology for calculating the savings generated by the joint dispatch 

process and for equitably allocating the savings between DEC and PEC. 

AccordMg to witness Weintraub, thc IDA expressly provides that it is not intended to act as a system integration agreement 

and that DEC and PEC will retain their obligations to serve their own native load customers, to fulfill their oWn contractual 

obligations, and tO operate their own tranamission systems and balancing authority areas. DEC's and PECs contractual 

obligations will not be changed by the JDA. This includes their contractual obligations under existing wholesale power contracts 

and their obligations under the Virginia-Carolinas (VACAR) reserve sharing arrangement. Thus. DEC and PEC will each retain 

the obligation to serve their own native load customers, fulfill contractual obligations, operate their own transmission systems, 

and retain their BAAs. 

Witness Weintraub explained that the joint dispatcher will direct the dispatch of both DECs and PECs power supply resources, 

which include the parties' generation as well as their wholesale power purchases. In addition, the joint dispatcher will be 

responsible for making short-term (less than one year) wholesale power purchases and sales on behalf of DEC and PEC. DEC 

and PEC will retain individual responsibility for entering into wholesale power transactions of a year or longer. In carrying 

out its responstbilities under the JDA, the joint dispatcher is charged with achieving the most economic dispatch plan to serve 

DEC's and PECs native load custoiners, Consistent with the provision of reliable service, industry standards. and applicable 

laws and regulations. In etTect, the joint dispatcher has the sante goals as the individual utilities had prior to the irnplementation 

of the JDA. The Miele= is that the joint dispatcher will consider the loads and resources of both utilities, which wtll achieve 

a more economic result than the utiliftes could achieve on a stand-alone basis. The joint dispatch function will employ thc same 

methodologies as the security-constrained economic dispatch function each ccmpany performs pre-merger. The post-merger 

process will simply integrate both companies' generation resources into the dispatch process. 

18 Accoiding to witness Weintraub, in general, the joint dispatcher will not disttnguish between the utilities' resources in 

delennining how best to serve the combined loads of DEC and PEC The joint dispatcher will have to consider various factors 

that might constrain the selection of power supply resources, such as contractual 'must-run' obligations for certain resources. 

Within such parameters, however, the joint dispatcher will treat the resources of both utilities as available to serve the load of 

both DEC and PFC. To the extent that this results in one utility over-generating (t.e.. producing more energy than its load) and 

the other utility under-g.enerating, the imbalance will be handled through a dynamic schedule between the parties' balancing 

authority areas. 

Witness Weintraub testified that each utility will bear the costs associated with its own power supply resources, as detined 

andel the JDA. For example. DEC and PEC will incur the fuel and O&M costs assoc;ated with their own generating facilities 

Similarly, each utility will he responsible for the costs it incurs under its own power purchase contracts. Alter the fact, it will 

be determined which utility (over-aenerating utility) provided energy to the other, how rnuch it supplied to the ather utility 

(under-gcnerating utility) in a given hour, and the amount of the savings. The under-generating utility will uompensate the over-

generating utility at cost for all its expenses for providing the energy. In order to prevent one utility from unfairly shifting costs 
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to the other and to ensure a reasonable sharing of the savings generated by the joint dispatch, ait after-the-fact process will be 

used to allocate costs and bene(its between the utilities. 

Under the atier-the-fact allocation process for each hour. the joint dispatcher allocates energy to three types of transactions that 

occurred during the hour: l ) New Non-Native Load Sales: 2) Existing Non-Native Load Sales; and 3) Native Load Sales. The 

energy allocation process is done in descending order of energy cost (other than energy from 'must-run units) and•  identifies 

which power supply resources will be deemed to have served each class of transaction. Once the energy allocation process is 

complete. the joint dispatcher applies cost allocation provisions contained in the JDA to achieve a reasonable allocation of the 

costs and benefits of the joint dispatch.. 

The after-the-fact allocation process determines for each hour the costs each company would have incurred if its resources had 

been dispatched on a stand-alone basis, without regard to any Non-Native Load sales opportunities. The difference between 

the joint dispatch costs and the stand-alone costs represents the cost savings achieved by joint dispatch. These savings then are 

allocated between PEC and DEC based on each company's share of energy generated in each hour. 

Witness Weintraub stated that the joint dispatch savings will automatically flow throuah to the utilities' retail customers through 

their respective fuel clause proceedings. Hc also explained that, upon the closing of the rnerger, both PEC and DEC will file 

rate decrements to pass through the forecasted fuel savings for 2012. 

*19 Under the joint dispatch process, the energy cost attributable to each utility's native load will be the costs actually incurred 

by thc utility for energy allocated to native load serVice, adjusted by the cost allocation payments calculated by the joint 

dispatcher, which will be treated as payments for energy transfers between the utilities. Thus, the energy cost ultimately incurred 

by each utility to serve its native load will be equal to the stand-alone costs it would have incurred but for the joint dispatch 

arrangement, less the utility's share of the joint dispatch savings. That will be the amount that each utility passes through its 

retail fuel clause and native load wholesale contracts. This process will result in an annual flow through of the joint dispatch 

savings for both retail and wholesale customers. 

On cross-examination by the Commission, witness Weintraub testified that if the fuel and fuel-related savings achieved by DEC 

and PEC exceed the guaranteed 5650 million during the first five years after the merger, then North Carolina ratepayers will 

receive their allocable share of the additional savings. 

Regarding the estimated savings resulting from the joint dispatch arrangement. Applicants witness Katt testified Mat the 

Compass Lexecon Study relied on a commonly used security-constrained dispatch production cost model to run optimized 

least cost production for DEC's and PEC's individual 13AAs on a stand-alone basis and then ran the same model assuming joint 

dispatch across BAAs. holding constant assumptions about such things as load. fuel prices, and existing contracts. Witness Kalt 

explained that a net reduction in the total production costs required to serve both DEC's and PEC's loads represents estimated 

savings attributable to joint dispatch. driven largely by optimizing dispatch so as to minimize fuel costs. He further explained 

that lower fuel costs result because joint dispatch creates a larger, more flexible pool of operating assets from which to draw 

when making dispatch decisions for both utilities. and it enhances the shaky to commit and substitute available capacity at 

a less costly unit in one f3AA for a more costly unit that would otherwise be required to serve load itt the other BAA absent ' 

joint dispatch. 

According to the Compass Lexecon Study, total systent savings over five years attributable to joint dispatch, using base case 

assumptions, are expected to be as follows: 2012 - 538 million; 2013 - 549 million; 2014 - 564 million; 2015 - 597 million; and 

2016 - $116 million. Witness Kelt testified that to understand the sensitivity of results to input sumptions, Compass Lexecon 

examined the effect of changing fuel prices and load growth. which are the primary drivers of future variable generation costs. 

He stated that results of this analysis showed estimates of five-year joint dispatch savings ranging from $249 million with low 

load growth to $629 million with high fuel prices. He further staled that he considered the estimated savings of 5364 million to 

be conservative for several reasons. One. multiple sensitivity analyses show that changes in underlying input savings generally 
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result In higher estimated benefits. Two, the dispatch model does not capture additional sources of benefits associated with joint 

dif;patch as well as ancillary benefits to society in general through enhanced economic activity. 

*20 EDF, et al., wimess Hahn testified that the benefits of the JDA are more uncertain than portrayed by the Applicants and 

could he achieved absent a merger of the holding companies. Therefore, he recommended that the JDA benefits not be accepted 

as justification for the merger. He also recommended that the JDA be revised to base the joint dispatch on a single 13AA or, if 

the Commission does not believe a single BAA is desirable, that the Applicants be required to conduct modeling that accurately 

simulates the proposed JDA, as the merger would have adverse effects on the environment 

Witness Kalt asserted, both in direct testimony and in rebuttal to witness Hahn, that the use of joint dispatch as contemplated 

by the JDA is a benefit not realistically available absent the merger. He stated that the joint unit commiunent and dispatch 

process represents a set of complex, interacting, day-to-day, real-time, moment-to-moment decisions that cannot be made 

wIthout bringing decisions under common control through a merger. He explained that joint dispatch requires the sharing 

of competitively sensitive generation operating. costs and a level of cooperation not practical between unaffiliated utilities. 

According to witness Katt. the information needed to achieve the results of the JDA without merging is not publicly available. 

Most of the data are reported atter the fact, with some available only on an annual basis, in cuntrast to the JDA, which requires 

DEC and PEC to use detailed real-time and projected load, resource, and operation date in the unit commitment and dispntch 

process. He stated that the utilities can operate and dispatch units in a way that is not possible absent a merger. Regarding witness 

Hahn's suggestion that DEC and PEC might implement a JDA-type arrangement by transferring functional and operational 

control of their generation assets to a third parry (as in forming an ISO or RTO), witness Kalt stated that this would require 

separate and specific Commission and other regulatory approvals and could involve additional expenses that would offset joint 

dispatch savings. He also refuted wimess Hahn's elaim that the Compass Lexecon Study modeled one BAA. He stated that this 

was not accurate, clarifying that this type of modeling is not based on any assumptions about BAAs other than to the extent 

that generation assets are associated with BAA boundaries. Rather, according to witness Katt, Compass Lexecon's modeling 

mapped transmission and generation of the DEC and PEC systems without regard to legal or physical boundaries. inputs were 

based on physical transmission facilities, transfer capabilities, and constraints that occur in a security-censtrained economic 

dispatch. Witness Kalt also did not agree with witness Hahn's assertion that having one BAA would produce even greater 

cost savings, calling this assertion speculation and the analysis and figures inconsistent with the JDA as proposed. Applicams 

witness Weintraub also refuted witness Hahn's claim that the retention of three BAAs prohibits DEC and PEC from conducting 

joint dispatch as modeled by Compass Lexecon. Witness Weintraub described this contention as 'simply wrong, and stated 

that DEC and PEC will conduct one unit commitment plan and a single security-constrained economic dispatch to serve the 

combined loads of both DEC and PEC regardless of whether there are three BAAs or cne BAA. 

`21 Finaltv, Appficants witnesses Kalt and Williams disagreed with witness llahtss contention that the JDA would itave 

adverse effects on the environment. Witness Kalt stated that the modeling results do contain a projection nf increased coal use 

- 93 million MWh out of 893 million MWh of total generation over five years - whicn lie described as a de manna amount. 

However. he explained that the composition and nature of joint dispatch savings depend on a multitude of factors, including 

actual composition and characteristics of supply resources. relative fuel prices, and emission control regimes. He further stated 

that DEC and PEC will continue to comply with all applicable state and federal emission control regulations and that having a 

broader base and variety of generation assets available under the JDA will enhance their ability to serve loads in an economical 

and efficient manner while complying with emissions requirements Similarly, witness Williams testified that both DEC aml 

PEC currently plan and operate their systems in a manner designed to meet the electricity needs of their eustomen in aleast cost 

manner while complying with all environmental laws. He stated that the JDA simply provides additional tools end flexibility 

to achieve this objective more efficiently and that emissions restrictions on plants will not change as a result of the merger. The 

plants will still be subject to the Clean Smokestacks Act. other North Carolina air restrictions. regulations ot' the Department 

of Environment and Natural Resources, the federal Clean Air Act, and Environmental Protection Agency regulations. 

Public Staff witness Morey testified that the use of security-constrained economic dispatch for both DECs and PECs generation 

fleets can be expected to benefit customers by systematically increasing the use of lower-cost, more efficient generating units, 
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and demand-side resources where available, relative to higher-cost, less efficient units. He statcd that this can lead to lower 

fuel costs, lower O&M costs, and reduced emissions than would result from the commitment and dispatch of DEC's and PEC's 

generating units separately. He further stated that additional savings may also be realized to the extent joint dispatch enahles 

DEC and PEC to lower their respective operating reserves. 

Witness Morcy also testified that, technically speaking. production costs savings through joint dispatch could be achioed 

absent the merger, but some uf the terms would likely he different. He stated that the principal barriers to achieving joint 

dispatch benefits absent a merger are transaction costs and operational separation. Moreover, according to witness Morey, a 

joint dispatch agreement absent a merger could be construed as creating a two-utility power pool in which all transactions are 

made at whol8ale, which would put the terms and conditions of joint dispatch and the pricing of that generation under the 

FERCs jurisdiction. The proposed1DA, however. contains specific language requiring each utility to continue to serve its own 

native load customers with the lowest cost resources available within its own generation fleet, and only the provision of energy 

between DEC and PEC afler the lowest cost energy ftom each utility's resources has been dedicated to serve its native load is to 

be considered a wholesale transaction between them. He further stated that the proposed JDA affords the principal advantage 

over pre-merger transactions of permitting the dispatch of DEC's and PECs generation fleets in real time, on an hour-to-hour 

basis, which will enable DEC and PEC to capture savings that could not be realized if they were engaging each other in bilateral 

wholesale market transactions that are not so readily adjusted to real-time circumstances. 

*22 Witness Morey presented the results of his review of the Compass Lexecon Study and testified that he reviewed it to 

detemtine the accuracy of die estimated savings and the sensitivity of the estimate to key assumptions made by Compass 

Lexecon. Witness Morey stated that he began his analysis by replicating the results of the study using the security-constrained 

least-cost dispatch program used by Compass Lexecon, which is the Day-Ahead Locatimal Market Clearing Prices Analyzer 

(DAYZER), and the input data used by Compass Lexecon to conduct the study. He further testified that the results from his 

analysis matched the five-year savings estimated by Compass Lexecon for the Pre-Merger Case and the Joint-Dispatch Case 

Witness Morey also ran the DAyZER model using the input files provided by Compass Lexecon for the seniitivity cases and 

obtained results identical to those shown in the Compass Lexecon Study. 

Witness Morey stated that he then reviewed the reasonableness and the accuracy of the assumptions regarding operating 

characteristics. fuel prices, load forecasts, and transmission line transfer capability and constraints used by Compass Lexecon 

for the Pre-Merger Case and the Joint-Dispatch Case. With the exception of transmission constraint assumptions, he checked 

the values used by Cornpassl.execon for each category of variables against the values for the same variables that were provided 

to the Public Staff through discovery in connection with DECs and PEC's 2010 Integrated Resource Plans in Docket No. E-100, 

Sub 128, and information provided by DEC and PEC to the Public Staff in connection with their 2010 filings in the avoided 

cost proceeding in Docket No. E-100, Sub 127. According to witness Morey, these comparisons revealed differences in the 

following generator unit characteristics: heat rates, expected outage rates, forced outage rates. and variable emission rates. He-

also found significant forecast diffeiences with respect to 2013 and 2014 delivered coal prices. However, he stated that, when 

he reran the DA YZER program with changes to the input files, he found that the resulting savings were nearly identical to those 

obtained by Compass Lexccon. inally, with respect to firm transmission assumptions. Morey concluded that thc differences 

between firm reservations assumed in the model and exisung firm reservations did not appear to be significant enough to cause 

a material difference in the estimated production cost savings in the Joint Dispatch Case. 

Witness Morey testified that he did not necessarily agree with Compass Lexecon's assertion that the projected joint dispatch 

savings are conservative, since a base case should represent a middle ground - a kind of '50/50 forecast between optimistic 

and pessimistic scenarios • based on the most likely set of circumstances for all key factors that influence the cost of joint 

dispatch Morey stated that he identified several assumptions that may not have been consistent with this principle. as well as 

other anomalies and 'quirks' associated with Compass Lexecon's analysis. Further, he noted two shortcomings or limitations 

to the Study. First, the DA YZER model does not respect firm transmission rights that may limit the actual ability of DEC and 

PEC to jointly dispatch their generation fleets to serve both of their loads at least cost. Thus, according to witness Morey, the 

analysis may overstate the production cost savings, depending on the extent 40 which DEC and PEC are able to take advantage 
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of non-firm transmission available on a short-term basis over the next five years. Second, the analysis did not model off-system 

sales and purchases in either the Pre-Merger Cam or the Joint Dispatch Case, though it was not clear to Morey what the impact 

of such modeling would have been. 

*23 As a result of his review and assessment of the Compass Lexecon Study, witness Morey concluded that Compass Lexecon's 

analysis of production cost savings benefits that can be derived from joint dispatch of DECs and PECs combined generation 

fleets was conducted appropriately and that its estimate of the production cost savings arising from joint dispatch is a reasonably 

accurate representation of the potential savings that can he achieved over the period 2012 through 2016. I le further concluded 

that improving or correcting the data and assumptions about which he had concerns would have little impact on the estimated 

savings. 

With regard to monitoring the implementation of the JDA. witness Morey recommended that DEC and PEC provide the Public 

Staff with detailed information concerning the model that will be used to simulate the production costs of DEC and PEC 

on a stand-alone basis, verify the accuracy of the model by benchmarking it against a recent historical period of stand-alone 

generation dispatch, notify the Public Staff at least quarterly when significant changes have been made to the model, and provide 

die Public Staff with all information necessary to audit the model at least monthly until the utilities have gained experience with 

the model and then at least quarterly thereafter. This recommendation is included as a provision of the Stipulatian. 

Public Staff witness Hoard testified that the total amount of joint dispatch savings projected in the Compass Lexecon Study is 

$364 2 million aver five yews. He stated that he had estimated the savings for North Carolina retail ratepayers over this period 

to be a total of $247.6 million, $147.2 million for DEC and $100.4 million for PEC. Witness Huard presented two examples 

to illustrate the proposed accounting fur trunsactions under the JDA for fuel clause purposes, explaining that the seller will 

treat the transactions as intersystem sales and the buyer will treat them as an economic power purchase with only fuel and fuel-

related costs being reflected in a fuel clause proceeding. As shown in these examples, both the seller and the buyer are made 

whole with respect to costs incurred and both receive an appropriate sham of the savings. 

With respect to fuel synergies. Applicants witness Weintraub testified that the estimated additional $330 7 million savings in 

combined fuel costs will be achieved through transporting. procuring, managing, and blending fuels and procuring reagents in 

conjunction with increased and broader purchasing ability. He stated that these fuel procurement savings could not be achieved 

absent the merger. which allows for greater purchasing capacity than either utility has standing alone, as well as the sharing 

of proprietary information not shared by non-atliliates for competitive reasons. Weintraub explained that both DEC and PEC 

have transportation contracts with common carriers and that by aligning the lowest rates across common contracts and carriers 

and taking advantage of opportunities to maximize economies of scale for the transportation of DEC's and PEC's combined 

coal requirements, die utilities can reduce their coal transportation costs. Similarly, by optimizing a combined fuel sourcing 

plan with greater scope across common coal suppliers. DEC and PEC together can reduce coat procurement costs. Witness 

Weintraub further stated that both DEC and PEC utilize common suppliers and tranaportation providers for limestone, and that 

hy leveraging increased limestone volumes, the utilities expect to lower its delivered cost by reducing both commodity and 

transportation costs In addition, DEC and PEC intend to increase its purchasing power by eonsolidating ammonia volumes 

to achieve more competitive commodity and transportation pricing. Regarding natural gas transportation costs, he stated that 

DEC and PEC will utilize common natural gas transportation paths and complementary logistics for each of their natural gas 

generation tlects. and by maximizing the use of the combined ponfolio of natural gas transportation aareements, will achieve 

cost savings through the short-term and potential long-term capacity releases into the market. He further stated that utilizing 

non-fum interstate pipeline capacity will also enable DEC and PEC to avoid additional fixed pipeline costs. 

*24 With regard to coal blending. witness Weintraub explained that PEC has invested over $60 inillion in scrubbed coat 

units over the past five years to improve fuel flexibility, thus expanding the types of coal that can be riliably burned and 

creating competition among coal basins. lte stated that this has resulted in lower fuel procurement costs and Increased Mending 

capabilities to achioe optimal quality Wends and procurement economics, and that the integration of these best practices wall 

reflux fuel costs for the combined companies 
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On cross-examination, witness Weintraub explained that the effect of PECs ability to bum a wider range of coal types on 

the amount of coal burned would depend on the characteristics of the coal burned. He agreed, however, that different coal 

characteristics affect the price aerial and could affect the emissions produced by the coal. He further agreed that nu analysis 

of NO. SO,,, or S02 was performed as part of the joint dispatch analysis and stated that no anhlysis had yet been conducted 

of post-merger emissions as a result of the proposed fuel synergies. 

EDF, et al , witness I lain contended that PEC and DEC could achieve the fuel blending savings without merging. "this assertion 

was rebutted by witness Weintraub. He explained that there are two primary reasons all of these savings opportunities, including 

fuel blending savings, could not be achieved absent the merger. First, the merger of Duke and Progress will allow for much 

greater purchasing efriciencies than either company possesses standing alone. Second. as with the JDA, the merger allows the 

sharing of proprietary information that unaffiliated companies do not willingly share due to competitive concerns. For esilniple, 

after several years of blending coal for iLS plants. PEC has developed certain coal blending skills and practices that can be 

adopted by DEC and that will facilitate and hasten th'e application of coal blending practices to DE.Cs coal use. PK has spent 

considerable time and money investing in the people and equiprnent to develop these coal blending abilities that are allowing it 

to lower its coal costs substantially. These proprietary skills and practices give PEC a competitiVe advantage and are valuable 

assets, which PEC would normally not share with unaffiliated entities. 

Specifically with regard to fuel blending savings, witness Weintraub stated that while it is possible that DEC may have at some 

point in the future implemented fuel blending absent the merger. the merger ensures that DEC will do so much more quickly 

and efficiently than would otherwise have been the case. PEC has been blending fuel since 2006. As a result, DEC will benefit 

from PECs experience, mistakes and successes. This will allow DEC to immediately adopt best practices as well as select the 

best technologies and equipment. With this knowledge of lessons learned and hest practices. DEC will be able to Start the fuel 

blending process in a much shorter time frame than would otherwise be possible. Moreover, the combined companies will be 

able to achieve greater economies of scale and 'scope in their fuel blending operations To achieve these efficiencies and savings. 

the companies would need to share cOnfidential commercial information that would not be possible without a merger. 

*25 Witness Weintraub explained that in 2012 the North Carolina retail pro rata share of the $650 million in guaranteed 

savings will be provided to PEC's and DEC's retail customers through a decrement rate nder filed following the closing of the 

merger. The rider will be designed to provide their retail customers the forecasted savings to be realized froM the joint dispatch 

of their systems as well as other fuel costs savings during calendar year 2012. In each of DECs and PEC's 2012-2016 fuel cost 

proceedings, they will incorporate the forecasted savings from the joint dispatch of their.  systems as well as other fuel costs 

savings for each of those years into the calculation of their respective fuel factors. They will also factor into the calculation 

of their respective annual Experience Modification Factors a true-up of the forecasted amounts for the previous year to the 

actually experienced savings. The actually achieved savings will be determined in the manner described in the Stipulation. At 

the close of 2016, if actually achieved savings do not total North Carolinas pro rata share of the $650 million in guaranteed 

savings, witness Weintraub testified that PEC and DEC will flow through their respective fuel ridets their allocated share of 

the remaining obligation in their 2017 fuel cases. However, the Supplemental Stipulation provides that if North Carolina retail 

ratepayers have not received their allocable share of the $650. million in guaranteed savings at the end of the five-year period 

and the decline in the price of natural gas has resulted in the delivery of less coal to certain DEC coal-fired plants, then the five-

year period will be extended by 18 montlii and the remaining savings amounts will be reflected as an adjustment in DECs and 

PECs respective fuel charge proceedings or as a separate decrement in fuel rates as realized throughout the 18-month period. - 

This final true-up payment will ensure that North Carolina retail customers receive their guaranteed share of the savings. It is 

important to note that, in the event the actual savings exceed the guarantee, those additional savings will also be flowed through 

to DECs and PECs customers. 

COmmercial Group witness Chriss recommended that the Commission alter the Stipulation and require PEC and DEC to 

guarantee annual fuel and fuel-related savings amounts. Applicants witness Weintraub rebutted this proposal. Weintraub 

testified that savings should be retlected in rates as they occur. They should not be provided either in advance or in arrears. 
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Otherwise, because the annual forecasted savings will never exactly match actual annual savings. if annual guaramees are made, 
it will be necessary to use deferred accounting to track the difference between forecasted and achieved savings Such deferred 
accounting introduces an additional level of accounting complexity in general and creates financial reporting issues if a rate 
case is pending. Witness Weintraub further explained that both witness Katt and Public Staff witness Morey confirmed the 
veracity of the forecasted JDA savings and fuel procurement. transportation and fuel blending savings. 

*26 Public StatT witness Hoard testified that the projected 5330.7 million in tive-year fuel synergy savings consists nf the 

following: transportation - $40.6 million; coal blending - $183.9 million; 2  Coal price cunimodity savings S74.4 million; 

natural gas pipeline capacity savings - Sl7.0 million; reagents - $12.8 million; and avoided cost of a DEC natural gas trading 
desk - $2.0 million. Witness Hnard staled that, except for a small amount of savings due to the elimination of the need for a 
separate DEC trading desk. DEC and PEC will reflect the actual amount of the additional fuel and fuel-related cost savings in 
their respective fuel clause proceedings. He also stated that the only new or special accounting entries that nught be recorJed 
by the utilities will result from capacity release credits received from the sharing of gas pipeline capacity. 

In supplemental testimony, Public Staff witness Hoard, as well as Applicants witness Weintraub, each explained how certain 
provisions of the Supplemental Stipulation clarify and amend the Stipulation with respect to the fuel and fuel-related cost 
savings. First, Public Staff witness Hoard testified that economy purchases were not included in the Compass Lexecon Study 
that formed the basis of the fuel savings guarantee and such purchases were not addressed in the Stipulation. Based on the 
clarification related to economy purchases contained in the Supplemental Stipulation, witness Hoard testified that PEC and 
DEC can make economy purchases that benefit ratepayers and receive credit for purposes of tAculating the $650 million fuel 
savings guarantee. Witness Weintraub also testifted that the actual savings resulting from such purchases will flow through 
DEC's and PECs annual fuel charge adjustment proceedings in the same manner that such lower costs/savings have been treated 
prior to the merger. The second clarification of the Supplemental Stipulation concerns the increased consumption of reagents 
hy l)F.0 resulting from the greater use of coal blending. Witness Hoard stated that the Fuel Synergies Study included as Exhibit 
5. which was part of the basis of the $650 million fuel savings guarantee, did not include the additional reagent costs that would 
be incurred as a result of coal blending. Witness }Ward and witness Weintraub each testified that the Supplemental Stipulation 
clarifies that Mese increased reagent costs would not be netted against the fuel savings guarantee and that DEC and PEC would 
be allowed to recover their reasonable and prudently incurred reagent costs in their respective annual fuel charge adjustment 
proceedings. Witness Weintraub also noted that Appendix B of the Supplemental Stipulation clarifies how savings realized by 
DEC from greater use of coal blending are to be calculated for the purpose of the $650 million system fuel savings guarantee. 
Finally, witness I ioard and witness Weintraub each noted that the current price of natural gas is low and if such prices continue, 
it is likely that DEC and PEC will use less coal than was assumed at the time of the Stipulation. Thus, DEC and PEC will 
have less pntential to realize fuel savings from coal commodity purchases, coal trar.sportation, and coal blending. As a result, 
the Supplemental Stipulation amends the last sentence in Paragraph 2(a) of the Stipulation such that if, at the end of the five-
year period, DEC and PEC have not achieved all of the $650 million in guaranteed savings and the price of natural gas has 
resulted in less coal betng delivered to certain DEC coal-fired plants, thcn the five-year period will be extended by 18 months 
and the remaining savings will be reflected in DEC's and PECs respective fuel charge proceedings or as a separate decrement in 
fuel rates as realized throughout the 18-month period. In summary, Public Staff witness Hoard testified that the Supplemental 
Stipulation effectively preserves the benefits of the Stipulation. 

*27 Finally, in further supplemental testimony, Applicants witness Weintraub testified that none of the modifications tenured 
by FERC alter the abiliry of the Applicants to achieve dve fuel savings described in previous testimony or otherwise impair any 
of the benefits of the JDA to North Carolina customers. 

The Commission is of the opinion that the results of the Compass Lexecon Study, whi:h was subjected to rigorous analysis hy 
Public Staff witness Morey, are a reasonable estimate of the production cost savings that can be achieved by DEC and PEC 
under die proposed JDA and that such savings cannot reel istically bc achieved without the merger. Further, the Commission is 
of the opinion that under the temis of the Stipulation and the Supplemental Stipulation the actual savings resulting from jeant 
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dispatch of DECs and PEC's generation assets can be accurately identified and tracked by the utilities and monitored by the 

Commission and the Public Staff. 

The Commission concludes that the forecasted filet procurement, fuel transportation and fuel blending savings are real and 

substantial. These savings, combined with the JDA savings, total nearly $700 million over the five-year period 2012-2016. 

The only issue raised by the intervenors regarding these fuel procurement, transportation and blending savings was witness 

Hahres assertion that the coal blending savings could potentially be achieved in the .absence of the merger. The Applicants 

persua.sively rebutted witness Hahn's suggestion. In addition, through the Stipulation the Applicants have guaranteed 'their 

Carolinas customers $650 million of these savings. 

On cross-examination witness Chriss agreed that in addition to the $650 million in guaranteed savings. the Stipulation contains 

numerous benefits for North Carolina customers, including comprehensive Regulatory Conditiorts, a commitment that Progrcss 

and Duke will continue current levels of conimunity support for four years, and make a $15 million contribution to community 

colleges and low income energy a.ssistance Further, the Commission concludes that the Stipulation and Supplemental 

Stipulation entered into by the Applicants and the Public Staff, PEC and DEC, guaranteeing to provide North Carolina and 

South Carolina customers $650 million of the forecasted $695 million in savings over the five-year period 2012-2016 greatly 

mitigates any concerns regarding the accuracy of the JDA and other savings forecasts. In addition, it provides a substantial 

benefit to PECs and DEC's North Carolina customers that is not available to any other Duke or Progress customers. 

'The Commission, therefore, finds and concludes that the merger will produce direct and immediate benefits to North Carolina 

retail rateciayers in the form of a substantial reduction in fuel and fuel-related costs that will be passed on through fuel clause 

proceedings. 

In their post-hcaring Brief, EDF, et al., proposed additional conditions for approval of the merger, including requiring Applicants 

to revise the language of the JDA to base the joint dispatch on a single BAA; and if necessary, require the Applicants to provide 

an updated economic analysis of the revised JDA; or if the Commission does not believe a single BAA is desirable, require the 

Applicants to conduct modeling that accurately simulates the proposed IDA The Commission is not persuaded that the JDA 

needs to be based on a single BAA for DEC and PEC. Further, the Commission is of the opinion that the Cornpass Lexecon 

Study provides a reasonably accurate estimate of the production cost savings that can be achieved by DEC and PEC under the 

proposed JDA. Therefore, the Commission is not persuaded that the proposed additional conditions recommended by EDF, et 

al., arc reasonable or appropriate. 

*28 In their post-hearing Brief, EDF, et al., proposed additional conditions, designated as Proposed Conditions 2.a.-c., for 

approval of the merger. These proposed conditions would require Applicants to mitigate the alleged increased emissions from 

coal-firecl generation under the merger and JDA by requiring Applicants to conduct an analysis of the increased coal plant 

emissions from expansion of coal blending practices and increased dispatch of coal-fired generation that will result from the 

menter and JDA, requiring Applicants to study the potential for accelerated coal retirements based on coordinated resource 

planning, reserve sharing agreements, and lower operating reserves under the JDA; and directing DF.0 and PEC to retire all coal 

units that are identified for retirement in each utility's 2011 IRP on a schedule to be determined by the Commission. HOwever, 

on June 18, 2012. EDF, et al., filed comments in which they slated that since the filing of their post-hearing Brief, EDF, et al., 

entered into a settlement agreement with the Applicants that resolved die issues between them in the South Carolina proceeding. 

As a result of this settlement agreement, EDF, et al., stated that they desired to withdraw Proposed Conditions 2.a.-c. 

In its post-hearing Brief, the Commercial Group asserted that the Applicants should guarantee the annual amount of fuel savings 

they project, particularly as the witnesses for the Applicants have testified that they have a high degree of confidence that they 

will achieve these savings. The Commercial Group cites witness Kalt's estimate that joint dispatch savings (base case) will be 

$38 million in 2012, $49 million in 2013, $64 million in 2014, $97 million in 2015 and S116 million in 2016. However, the 

Commission is not persuaded that projections should be used to determine die amount of savings flowed back to ratepayers 

each year. Rather, savings should be reflected in rates as they occur. They should nnt be provided either in advance or in arrears. 

is t: 
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Otherwise, because the annual forecasted savings will never exactly match actual annual savings, if annual guarantees are made, 

it will be necessary to use deferred accounting to track the difference between forecasted and achieved savinas. Such deferred 
accounting introduces an additional level of accounting complexity in general and creates financial reporting issues if a rate 

case is pending. 

In their comments filed on June 18. 2012. EDF. et  al., expressed concern that the Supplemental Stipulation extends the time 

period for customers to receive the $650 million of guaranteed savings from five years to possibly six and one half years, if at 

the end of the five-year period DEC and PEC have not achieved all of the $650 million in guaranteed savings and the price of 

natural gas has resulted in less coal being delivered to certain DEC coal-fired plants. EDF. et  al., noted that this change means 

that ratepayers might have to wait longer than originally provided under the Stipulation to receive the henefits of the merger, 

*29 In the Applicants reply comments filed on June 19, 2012. the Applicants noted this concern of EDF, a al., and also noted 

that EDF. et  al.. did not mention that in consideration of the extension of the guaranteed savings period the Applicants agreed, 

amongother things, to forego the opportunity to seek recovery of merger related severance costs that will total over $226 million. 

The Commission isnot persuaded that the possible extension of the time for customers to receive the $650 million of auaranteed 

savings from five years to possibly six and one half years materially decreases the benefit of the guaranteed 5650 million in 
savings. The Commission finds and concludes that this provision of the Supplemental Stipulation is reasonable in light of the 

reduced cost of natural gas. Considered as a whole, the provisions of the Stipulation and the Supplemental Stipulation effectively 
preserve the benefits of the 5650 million in savings. Therefore, the Commission is not persuaded that the additional conditions 

recommended by EDF, et al.. in their post-hearing Brief are reasonable or appropriate. 

The Commission, therefore, finds and concludes that the estimated $364.2 million savings in total system fuel and fuel-related 

costs during the first five years of operation of the JDA due to the joint dispatch of DECs and PECs generation assets 

and the additional estimated S330.7 million of system fuel and fuel-related synergy savings are reasonable estimates of the 

primary quantifiable benefit of the merger. Any issues regarding the accuracy of these estimates, whether such savings could he 

achieved absent the merger, and concerns over increased emissions were persuasively rebutted as described above. Further, the 
Commission concludes that any concerns with respect to the accuracy or reasonableness of these cost savings and benefits are 

greatly mitigated by the Stipulation and Supplemental Stipulation that guarantee North Carolina retail ratepayers will receive 

their allocable share of $650 million of the cost savings through DECs and PECs fuel charge adjustment proceedings. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 18-19 

The evidence supporting these findings of fact is contained in the application, the testimony of Applicants witnesses Rogers, 

Johnson, and Sims. the testimony of Public Staff witness Hoard, the testimony of EDF. et  al., witness Hahn and items 1-16, 

1-19, and 1-20 of the Applicants' responses to the Commission's Post-Hearing Order. 

The Applleants state in the application that cost savings in addition to the $694 million in joint dispatch and fuel synergy savings 

will be created upon the actual integration of Duke and Progress and their service companies. These savings will occur over 

time as a result of the combination and assimilation of information technology systems. supply chain functions. corporate and 

administrative programs, and inventories. Tht application further states that future savings in these areas are expected to be 

significant and will benefit retail ratepayers in future rale proceedings by helping to offset rate increases associated with fleet 

modernization programs and compliance with new regulatory requirements. 

*30 On November 17. 2011, in response to the Commission's November 2, 2011 Post-1 tearing Order, the Applicants filed 
an updated intermit study of merger integration savings The study was entitled Preliminary Cost Savings Opportunity. It was 

included as Attachment 1-16 to the Applicants' November 17. 2011 response. This study showed risk adjusted O&M savings 

and O&M costs to achieve (CTA) for Years 1 through 3 broken down by risk of achievement or anticipated realized. The total 

potential savings and Cr A shown for each year are as follows: Year one - 5186 million in savings and $273 million in CTA. 
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Year two - $289 million in savings and S229 million in CTA; and Year three - $355 million in savings and $185 milhon in 

CTA. The resulting net amounts shown in the updated internal study are as follows: Year one - 587 million in net costs; Year 

two - $60 ntill ion in net savings; and Year three - $170 million in net savings. Summing the net amounts over the three years 

in question reveals net savines of $143 million. 

Public Staff witness lloard presented several tables containing estimates provided by the Applicants of corporate-wide savings 

and CTA in three areas; JDA savings, fuel synergy savings. and non-fuel O&M savings. Savings and costs shown on these 

tables were summarized by account type: Capital Costs, Cost Pools, and O&M. Hoard explained that capital cost savings 

reflect costs that are assumed to be avoided due to lower construction overhead charges and lower material and contractor costs 

expected from leveraging greater purchasing power. He stated that North Carolina retail ratepayers will receive DEC's and 

PEC's shares of the benefits from these savings because their rate base investments will be lower than they would be absent the 

merger. According to Hoard. catiital account CTA reflect investments in information technology and other resources that are 
necessary to achieve savings. He noted that a utility typically recovers capital costs over a period of years through depreciation 

and amOrnzation charges to income and indicated that DEC and PEC would likely propose to roll the undcpreciated amount 

of these costs into rates when they tile rate cases. 

Public Staff witness Hoard explained that O&M account type costs consist of expenses charged to income during the current 

period. He stated that a major source of O&M savings is lower payroll costs resulting from the elimination of duplicate positions, 

and that a major CTA is severance payments. He further stated that severance payments are treated for financial reporting 

purposes as periodic expenses, but for ratemaking purposes are ofien'excluded from cost of service due to the fact that they 

are of a non-recurring nature. 

Regarding ratepayer benefits related to non-fuel O&M savings resulting frorn the merger. Public Staff witness Hoard stated 

that it is likely that both DK and PEC will file rate cases over the next several years. due in large part to extensive plant . 

construction. According to Hoard, the present savings should help to reduce the amounts of the increases in those cases. • 

*31 Accordnig to the application, Duke and Progress will manage workforce reductions resulting from the merger through 

normal retirements, employee attrition, voluntary retirement programs, and similar programs to the maximum extent possible. 

Applicants witnesses Rogers and Johnson testified that while there inevitably will he workforce reductions, the merger will 

benefit the majority of employees of both companies in the long term and the short term because it will create a financially 

stronger company that is better able to manage the transformation occurring in the industry and better able to provide corripetitive 

employee compensation and benefits. They reiterated that to mitigate the impacCof the workforce rauctions the Applicants 

were fully committed to taking advantage of natural attrition and retirernent, pledging to manage the integration process in a 

thoughtful, rational way that treats all employees fairly. 

Applicants witnesses Rogers and Johnson explained that Progress and Duke are both known as good places to work and to 

enjoy a long and fulfilling career. Over the last hundred years, both organizations have developed a positive culture of high 

employee engagement with very strong emphasis on safety. integrity and service. They testified that as a combined company 

the Applicants will be able to build on this positive tradition and be even better-positioned to attract and retain the talent needed 

for this new era of tremendous change and challenge in the industry. Rogers and Johnson stilted that a significant benefit 

of the merger for employees will be a larger, more diverse company that will create greater opportunities for career growth, 

development and advancement. 

With respect to the types of positions and functions that will be affected. Applicants witnesses Rogers and Johnson stated that 

most of the reductiuns would be in corporate staff functions, rather than operational functions, that is, down where the work 

is done in terms of the generating plant and distribution operations. They further stated that they were not going to reduce 

workforce or investment in any way that would undermine safety and service reliability and that the mission given to the 
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integration teams was to keep in mind the need to continue to operate the way they have histortcally, in as reliable and safe 

a manner as possible. 

Applicants witness Sims testified that once the Merger Agreement was signed, the Applicants created merger integration teams 

consisting of subject matter experts for the functional areas of the two companies. These teams were charged with determining 

the best tneans of integrating the companies and the resulting savings opportunities and potential employee impact. Sims 

reiterated the Applicants commitment to managing the integiation process in a way that treats employees fairly and stated that, 

to that end, the Applicants were offering a voluntary severance plan to a substantial number of employees. With respect to the 

types of positions that might be eliminated. she cited thc potential adoption by PEC c fa DEC best practices approach w ith respect 

to PECs hydro fleet that could result in ten fewer positions at PEC's hydro plants. Thc employees in those positions would be 

eligible for voluntary severance and could have the opportunity to relocate to other aieas of the company. She emphasized, 

however, that the work of the integration teams was a dynamic work in process, and that rnore information would be available 

in a month cir so about the positions that would be eliminated. 

*32 When asked whether the integration team had studied how the elimination of positions would impact reliability and 

dependability of el ectrie service, Applicants witness Sims stated that when she and her integration team co-chair, A.R. Mull Max, 

gave instructions to their integration leads, they asked them to work together to identify best practices and opportunities for 

savings. but started the process by saying that safety, reliability, and customer service are important to their business. Sims 

further stated that they wanted to form not only the largest utility but also the best utility, and that they expected safety, reliability, 

and customer service to continue. 

With respect to the merger causing the elimination ofjobs, Applicants witness Sims stated that the integration team was currently 

analyzing job reductions resulting solely from the merger of the holding companies and. as part of that process, the team was 

looking at where there are duplicative jobs and best practices that could be implemented. She further stated that it was hard 

to predict what would happen when DEC and PEC are merged in the future, as they look at implementing best practices and 

improving efficiency every year, regardless of whether there is a pendmg merger. 

Public Staff witness Hoard testified that the integration team's internal study of non-fuel O&M savings resulting from the merger 

was a three-year study Incorporating a risk factor that measured the probability of realizing the targeted savings. He further 

testified that approximately 45 percent of the estimated three-year gross non-fuel O&M savings are expected to re.sult frorn 

workforce redactions, which represents a five percent reduction in force on a risk adjusted basis, i.e.,incorporating a tisk factor 

that measures the probability that certain savings may not be achievable. 

On cross-examination, witness Hoard stated that the Public Statf did not analyze the effect of job losses resulting from the 

merger in terms of lost income tax revenue, increased cost of unemployment benefits, or social services needed by those who 

had lost their jobs. Rather, the Public Staff focused on the effects of the merger on utility service and ratepayers as a whole. 

Hoard stated that his job, as an sccountant, was to analyze the estimates of merger savings produced by the Applicants' studies. 

EDF. el at. witness Hahn contended that the merger application was not complete because it did not include greater detail 

regarding the costs and benefits resulting from these non-fuel synergies and did not contain a mitigation strategy for the North 

Carolina workforce reductions, 

Applicants witness Sims addressed witness Hahn's concerns and father elaborated anon non-fuel integration savings and the 

related workforce reductions First, she explained why the Applicants did not seek to quantify and include these savings in 

the nierger application. She testified that the application and supporting testimony describe two separate categories of merger 

ielated savings. In the tiist categoty are the near-term benefits which consist of the fuel and operating cost savings realized 

frcin the joint dispatch of PEC's and DECs generating resources; the fuel procurement s.wings; fuel transportation savings; 

and savings from coal blending by DEC. These activities AM forecasted to pi oduce $695 million in savings during the first 

live years following consummation of the nierger. Witness Sims explained that detailed :Ajelies supporting these savings were 
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filed with the merger application In the second category are the non-fuel O&M savings from consolidation and merging of 

various corporate functions, in particular those performed by DEBS and PESC, the two service companies. Sims testified that 

the amount and timing of these savings are much less certain that the fuel and fuel-related savings. 

*3.3 Several intervenors asked the Commission to require the Applicants to take specific steps to mitigate the impact of job 

losses resulting from the merger. The IBEW, in its Statement of Position, criticized the Stipulation for failing to guarantee any 

level o f employment for the Duke and Progress employees working in North Carolina. The 1BEW contended that the Stipulation 

should not be approved until it guarantees that the merger will not result in involuntary layotTs and that the operational workforce 

will be maintained at a level that ensures reliability and dependability. 

EDF, et al., witness Hahn recommended that the Commission require the Applicants to file a mitigation plan as a condition 

of the merger, contending that conditioning merger approval on additional investment in energy efficiency and clean energy 

would generate additional jobs to offset job reductions resulting from the merger. 

Attachment l:19 to the Applicants November I 7,201 I filing in response to the Commission's Post-Hearing Order shows that as 

of November 2011 Duke and Progress together have a total.of 29,177 employee positions and that projected position reductions 

due to the merger over a three-year period total 1,860 (970 in year one, 435 in year two, and 455 in year three). Estimated 

vacancies of 368 leave projected headcount reductions (position reductions less vacancies) of 1,492 (1,860 - 368 = 1,492). This 

attachment also shows that 8,177 employees are eligible for the Voluntary Severance Plan (VSP). Assuming a 14 percent take 

rate for planning purposes ba.sed on previous Duke and Progress buyout packages, the number of VSP takers is estirnated at 

1,145. Additional reductions to address the potential gap between the projected headcount reductions and VSP takers (1,492 - 

1,145 = 347) will be handled through normal attrition and involuntary severance. 

In item 1-20 of the Applicants' November 17, 2011 filing, the Applicants state that the integration process will continue after the 

merger closes, and it is anticipated that additional opportunities to implement best practices, eliminate duplication, and achieve 

efficiencies will be idemified. While such opportunities may result in further position reductions, the Applicants state that they 

cannot predict when or how such reductions will occur. and no analysis has been conducted of potential reductions associated 

with combining Duke's and Progresses service companies or DEC rtnd PFC. 

The Commission is mindful of the fact that workforce reductions are an inevitable consequence of business combinations 

of the kind proposed by Duke and Prdgrcss in this proceeding. The Commission'is also aware. as indicated by Public Staff 

witness Hoard and others, that a major source of 0&114.savings expected to be realized from the merger is lower payroll 

costs resulting from the el iminatton of duplicate positions. As a result of those cost savings, and other savings and benefits as 

discussed elsewhere in this Order, DEC's and PEC's North Carolina retail ratepayers are expected to receive significant potential 

benefits from the merger. and such benefits are expected to substantively outweigh the CTA. The Commission, therefore, 

in consideration of the foregoing and the entire record in this proceeding, finds and concludes that the potential workforce 

reductions at iSsue arereasonably necessary, unavotdable, and justified by the weight of the evidence in this proceeding. 

*34 In their post-hearing brief, EDF, et al., recommended that the Commission adopt additional conditions for approval of the 

merger. Several of these proposed conditions, designated as Proposed Conditions 3.a.-d., would require Applicants to mitigate 

the impact of job losses by making additional investments in energy efficiency. Another proposed condition, designated as 

Proposed Condition 5, would require additional investments In the clean energy sector. However, on June 18, 2012, EDF, et 

al., filed comments in which they stated that since the filing of their post-hearing Brief. EDF, et al., entered into a settlement 

agreenient with the Applicants that resolved the issues between them in the South Carolina proceeding. As a result of this 

settlement CDF, et al., stated that they desired to withdraw Proposed Conditions 3.3.-d. 

The Commission is of the opinion that this merger proceeding is not the proper forum in which to determine whether additional 

renewable energy expenditures should be.  required of PEC and DEC. The Commission is further of the opinion that this 
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proceeding is not the proper forum in which to decide what types and how much, if any. additional renewable energy PEC and 

DEC should procure as part of their generation resource portfolios. 

Pursuant to fi.`, o2- I 10 I and G S. 62- r.t.o, the State's utilities are required to select the least cost mix of resources to meet 

the electricity needs of thcir customers. The Commission conducts annual IRP proceedings, pursuant to Commission Rule 

R8-60. for purposes of investigating the utilities* resource plans. These annual 1RP proceedings are the proper forum in which 

to consider whether new resources - coal, natural gas, solar, wind, nuclear, or other - should he purchased or built by a public 

utility to meet forecasted demand. 

The Commission also conducts annual proceedings, pursuant to Commission Rule R8-e7, to evaluate, review and approve 

PECs and DEC's efforts and plans to comply with the REPS requirements of Senate Bill 3. Those proceedings are the proper 

forum in which to consider the solicitation process used by PEC and DEC to obtain renewable energy resources and evaluate 

their decisions and plans for compliance 

In addition to the fact that these dockets are nnt the proper forum in which to address the additional requirements recommended 

by EDF, et al., the Commission is further of the opinion that the record in this proceeding is simply not adequate to allow the 

Commission to reach fully-informed, well-reasoned decisions of the nature requested by EDF, et al. 

In their post-hearing brief, EDF, er at, further recommended that the Commission require the Applicants to file with the 

Cummission the Booz Total Cost Study and/or the Integration Studies before the Commission approves the merger. However, 

the Commission is not persuaded that the filing of these studies would provide any additional infomtation needed by the 

Commission or the parties. The Commission recognizes that the non-thel O&M savings projections shown in the Applicants' 

studies represent only the latest results of an ongoing process. In addition, the Commission notes that these projections a.-e 

based on certain assumptions and are subject to several caveats, to wit: the results remain estimates, the CTA may increase, 

regulatory decisions may impact some savings opportunities, and the results do not reflect the impact of potential Mire federal 

regulations or other unforeseen costs. Thus. these non-fuel O&M savings are considerably less certain than the fuel and fuel-

related cost savings likely to be achieved over the five-year period of 2012 though 2016. 

*35 The Commission, therefore. finds and concludes that the merger is reasonably likely to produce significant non-fuel O&M 

cost savings and that such savings would ultimately accrue to the benefit of PECs and DECs North Carolina retail ratepayers. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 20 

The evidence supporting this finding of fact is contained in the application, the Stipulation, the Regulatory Conditions and Code 

of Conduct and the testimony of Public Staff witness Hoard. The Regulatory Conditions and Code of Conduct are attached to 

this Order as Appendix A. 

As stated in the preamble. the Regulaaary Conditions set forth commitments made by the Applicants as a precondition to 

approval of the merger and are to be interpreted in the manner that most effectively fulfills the exercise of the Commission's 

general supervisory authority over public utilities under Chapter 62 of the General Statutes of North Carolina_ The various 

secticns of the Regulatory Conditions are specifically intended to ensure that DECs and PEC:i Nonh Carolina retail ratepayers 

are protected as much as reasonably possible from any known adverse effects of the merger and from potential costs and risks 

milting from the merger, and that they receive sufficient benefits from the merger to offset any potential costs and risks 

resultiog from the merger. 

Public Staff witness Hoard testified that he had reviewed thc ;:xisting Regulatory Conditions and Codes of Conduct currently 

approved for DEC and P EC and the Regulatory Conditions and Code of Conduct that were !ulached to the rnerger application and 

the Stipulation. He stated that as a regulatory accountant he would prefer that Duke, Progress, and their affiliates be subject to 

0000128 

74 



SOAH Dkt. No. 473-17-1172 
PUC Docket No. 46238 

Staff RFI 2-17 (NEE) 
Page 75 of 223 

In the Matter of Application of Duke Energy Corporation..., zsa P.U.R.4th 363... 

the Regulatory Conditions and Code of Conduct attached tO the Stipulation rather than either of the other two sets of Regulatory 

Conditions and Codes of Conduct presently in effect 

The Commission agrees with witness Hoard that from a regulator's perspective the stipulated Regulatory Conditions and Code 

of Conduct are preferable to those that apply to DEC and PEC today. 

EVIDENCE AND CONCLUSIONS F01? FINDING OF F.4CT NO. 21 

The evidence supporting this finding of fact is contained in the application, thc Merger Agreement, the testimony of Applicants 

witnesses Rogers and Johnson, the Stipulation, the testimony of Public Staff witness Hoard, the testimony of NC WARN witness 

Colton, the rebuttal testimony of Applicants witness Wilfiams, and the post-hearing briefs. 

In the application, Duke and Progress stated that the corporate headquarters for the combined company will be in Charlotte, 

North Caiolina, with the cent inu atiori of a significant presence in Raleigh, North Carolina. The Applicants contended that, with 

the merger, the Carolinas will benefit horn an industry leader being headquartered in North Carolina and front the philanthropic, 

cultural, and civic support associated with such a major corporate presence. Section 1.07 (d) of the Merger Agreement, attached 

as Exhibit I to the application, provides as follows: 

*36 (d) Communiry Support. The parties agree that provision of charitable contributions and community - 

support in their respective service areas serves a number of their important corporate goals. During the two- • 

year period immediately following the Effective Time, Duke and its subsidiaries taken as a whole intend to 

continue to provide charitable contributions and community support within the service arcas'of the parties 

and each of their respective subsidiariesin each service area at levels substantially comparable to the levels 

of charitable contributions and community support provided. directly or indirectly, by Duke and Progress 

within their respective service areas prior to the Effective Time. 

Aiiplicants witnesses Rogers and Johnson testified that the combined company would maintain its strong, long-standing 

philanthropic leadership and economic development support in the communities that DEC and PEC serve. Paragraph No. 3 of 

the Stipulation provides as follows: 

3. Annual Commit:1y Support and Chorstable Cotortbiatons DEC and PEC will provide annual =MUM ty 

support and charitable contnbutions in North Carolina for four ycars from the close of the Mergcr at a level 

no less than $9 2 million and $728 million, respectively, based on the average of each company's annual 

contributions over the past five years (2006-2010). 	. 

No party took issue with this provision of the Stipulation. 

In addition, with respect to continued community support to be provided by the combined company, Paragraph No. 4 of the 

Stipulation provides: 

4. Other Contrtbuttons. DEC and PEC will contribute a total of $15 million dollars during the first year 

following the close of the Merger for purposes such as workforce development and low income energy 

assistance. The $15 million will be allocated between DEC's and PECs North Carolina service territories 

in proportion to the number of North Carolina retail customers served by each. 

On cross-examination, Public Staff witness Hoard testified that his understanding of Paragraph N. 4 of the Stipulation was that 

it is comparable to Regulatory Condition No. 75 approved by the Commission in Docket No. E-7, Sub 795 (Sub 795 Order). 
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in connectlon with the Duke-Cinergy merger. and that the Public Staff was expecting guidance from the Commission on how 

the funds would be distributed. 

In the Duke-Cinergy merger proceeding. DEC proposed to share 5117.517,000 of five-year net merger savings with its North 

Carolina retail ratepayers through a one year across-the-board decrement. 'fhe Public Staff recommended that S5 tnillion of this 

amount be distributed as follows: $2 million to DEC's Shure the Warmth, Cooling Assistance, and Fon-Relief Programs; $2 

million for conservation and energy efficiency programs to be submitted te the Commission for approval; arid SI million to NC 
GrcenPower In Regulatory Condition No. 75, the Comrnission required DEC, as a condition of the merger, to implement a one-

year across-the-board decrement in rates in the amount of SI 17,517,000 and to contribute $12 million to various energy and 

environmental related and economic and educationally beneficial programs as follows: $6 million to DECs Sharc thc Warmth, 

Cooling Assistance, and Fan-Heat Relief programs; $2 million for conservation and energy efficiency prograins to he approved 

by the Commission: $2 million to the Community College Grant Fund; and $2 million to NC GreenPower. The 512 million 
contribution was to be borne by DECs shareholders. The Commission directed that DEC, the Public Staff, and the Attomey 

Geocral confer and jointly develop a list of appropriate and cost-etketive energy efficiency programs and submit them for 

Commission approval. 

".37 DEC subsequently requested that agencies receiving funds for Share thc Warmth, Cooling Assistance, and Fan-Heat 

Relief be allowed to use those funds for other programs as well, noting that under the existing Share the Wirrmth and Cooling 

Assistance programs, funds could be used only for energy bills. DEC indicated that a focus group of 15 agencies had identified 
the following uses for the funds: energy bills, weatherization costs, energy equipment purchases (e.g., air conditioning units 

and space heaters), vendor payments (e.g., electricians to hook up or repair systems or equipment). deposit assistance, agency 

capacity and infrastructure (e.g., part-time statf) to handle more clients, educational materials, and joint bulk purchases of 

energy equipment for all energy assistance agencies. DEC stated that the funds would be distributed to the Foundation for the 
Carolinas. which would then distribute the funds to the agencies wing the normal allocation process. DEC would execute a 

memorandum of understanding with each of the agencies specifying the use of the funds, and the Foundation for the Carolinas 

would provide an annual report to DEC on how the funds were used. The Public Staff recommended that DECs proposal for 

distribution and expanded use of the funds be approved but that assistance with delinquent bills, deposits, and hookups he given 
priority over weatherization in the list of items for which the funds could be used. The Commission agreed with the Public Staff 

and by Order issued July 18, 2006, approved the proposal with this proviso. 

Numerous public witnesses testified at the hearing in thus proceeding advocating that the Commission address the needs of 

low-income customers by providing assistance in reducing their energy consumption and payment of their electncity bills. In 
addition. NC WARN witness Colton, contending that the merger will have an adverse impact on low-income customers, stated 

that the proposed Si 5 million contribution for workforce development and low-income energy assistante was not sufficient 

to overcome such adverse impact. Consequently. Colton recommended two mitigation measures: (a) a $27 million per year 

payment to the North Carolina Housing Finance Agency for ten years to supplement low-income weatherization and (b) an 

Arrearage Management Program (AMP) fully funded through a deferred cost recovery mechanism and borne by the general 

body of ratepayers. 

In rebuttal testimony, Applicants witness Williams testified that thc present proceeding is not the first time NC WARN has 
proposed creation of such a public benefits fund (PBF). Williams explained that in the fall of 2008, NC WARN proposed 
adoption of a NSF to fund an independently administered energy efficiency program and that the Commission. a Iler considering 

the comments of numerous ponies, in its December 2, 2008 Order in Docket No. E- 100, Sub 120, concluded that 'the 

Commission lacks sufficient statutory authority to compel the estabhshment and funding of an independently administered 

energy efficiency program such as that proposed by NC WARN Moreover. the Commission tletermines that establishment 

or such a program at this time is inconsistent with the provisions of Senate Bill 3 and the intent of the General Assembly 

expressed theretn. According to Williams, nothing has changed to alter the Commission's previous conclusion in Docket No. 

E-I00, Sun 120. 
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*38 With respect to the AMP recommended by NC WARN, witness Williams testified that both DEC and PEC presently have 

options available to assist customers with resolving arrearages. Williams explained that both utilities offer installment payment 

plans, equal payment plans, credit extensions, and other assistance to help customers with payment of past-due bills and that 

the utilities do not propose elimination of any of these currently available options. 

In their post-hearing Brief. EDF, et al,. asserted that in order to mitigate the impact of the merger on low-income custotners the 

Commission should require an additional contributton from the shareholders of the new combined company for the purpose of 

funding low-income weatherization. in an amount to be determined by the Commission. 

In its post-hearing 13rief, with respect to the stipulated $15 million In other contributions, NCSEA contended that the stated 

purpose of the fund remains too vague and the funding level too small to mitigate the potential harm preserited by the merger to 

low-income residents and any similarly-situated entities, such as some small businesses. NCSEA requested that the'Commission 

evaluate anti consider, among other mitigating measures, the creation orn third-party administered PBF to address the finaneial 

impacts of the merger on these customer groups. 

The Commission deterrnines that the needs of low-income customers to manage their energy usage and he financially able to pay 

their bills are undeniably real and substantial, and the agencies and individuals who are committed to addressing those needs, 

particularly in times of economic hardship and high unemployment, have a considerable undertaking to manage. However, the 

Commission does not agree with witness Colton that the merger will adversely affect those customers or that conditions of 

(he merger approval should be a major vehicle for addressing their energy needs. As discussed elsewhere in this Order, the 

Cornmission is persuaded that the merger will result in significant quantifiable benefits in the forrn of cost savings that will 

he reflected in rates for all customers in fuel clause and general rate case proceedings. These savings will help to mitigate 

the impact or cost increases over time. The Commission is also persuaded that the Applicants commitments in the proposed 

Regulatory Conditions, along with the Commission's Rules and Regulations and monitoring by the Commission and the Public 

Staff, are sufficient to ensure that there is no diminution of resources to assist low-income customers and other customers of 

DEC and PEC. 

Further. the Commission is not persuaded that the mitigation measures recommended by NC WARN. EDF. et  al.. or NCSEA 

are reasonable or appropriate in this proceeding. The Comnussion agrees with witness Williams that nothing has changed since 

the Commission issued its December 2, 2008 Order in Docket No. E-100, Sub 120, in regard fo the adoption of a PBF. With 

regard to witness Colton's proposed AMP, the Commission observes that both DEC and PEC have options available to assist 

customers with resolving arrearages and that the utilities do not propose elimination of any of these currently available options. 

For these reasons, the Commission declines to adopt the two mitigation measures recommended by Colton or the mitigation 

measures proposed by EDF, er al., and NCSEA. Furthermore, as discussed elsewhere in this Order, many of the mitigation 

methods proposed by NC WARN, EDF, et al., and NCSEA relate to service quality, customer service, energy efficiency, or 

customer assistance programs which can be more appropriately addressed in DECs and PECs annual IRP, DSM/EE and REPS 

proceedings. Nevertheless, the Commission strongly encourages and expects DEC and PEC to actively consider and propose for 

Commission approval as part of their DSM/EE portfolios programs that arc specifically targeted to assist low-income customers 

*39 With respect to the Applicants' agreement to contribute $15 million during the lust year after the merger for purposes 

such as workforce development and low-income energy assistance, the Commission finds and concludes that the $15 million 

shall be divided as followi:.$10 million to low-income energy assistance and $5 rnillion to workforce development. 

DEC and PEC shall contribute $10 million to low-income energy assistance programs. This $10 million should be allocated 

betweenDF.C's and PECs service territories in proportion to the number of North Carolina retail customers served by each. As 

was requested in Docket No. E-7, Sub 795, DEC should work with the Foundation for the Carolinas in administering its low-

income energy assistance programs for DEC's proportional share. PEC should work with a local community foundation, the 

North Carolina Community Foundation, in administering its low-income energy assistance programs for PECs proportional 
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share. The community foundations should provide a report to DEC and PEC as to how the funds were used. DEC and PEC 

shall tile the community foundations reports with the Conunission upon receipt. 

DEC and PEC shall contribute $5 million to a Community College Grant Fund. This 55 million should be allocated between 

DEC's and PECs service territories in proportion to the number of North Carolina retail customers served by each DEC should 
work with the Foundation for the Carolinas to administer the grants to community imlleges in its service territory. PEC should 

work with the North Carolina Community Foundation to administer grants to communiry colleges in its service territory. DEC 

and PEC shall file a report on the grants awarded pursuant to this condition within one year after the close of the merger. 

In addition to the $15 million contribution for workforce development and low-income energy assistance agreed to in the 

Stipulation, DEC and PEC shall contribute $2 million to NC GreenPower. The $17 million in total contributions shall not be 

charged to DECs and PECs regalated utility operations, but shall be borne by the Applicants' shareholders. 

The Commission, therefore, finds and concludes that the commitments by the Appliccnts in Paragraph Nos. 3 and 4 of the 

Stipulation, as well as the additional $2 million contribution to NC GreenPower, teprescnt additional benefits of the merger 

to the communities DEC and PEC serve in North Carolina and should be approved. The Commission declines to adopt the 

mitigation measures proposed by NC WARN, EDF, et al., and NCSEA, as such additional measures or contributions are not 

necessary or warranted as part of the merger. 

EVIDENCE /IND CONCLUSIONS FOR FINDING OF FACT NO. 22 

The evidence supporting this finding of fact is contained in the application and the testimony of Applicants witness Williams. 

The known and potential costs and risks to North Carolina retail ratepayers from a merger affecting one or more regulated 

electric utilities have been well documented in prior merger proceedings. 3  These previously identitied potential costs and 

risks include the following: direct merger costs and other cost increases that could impact North Carolina retail rates: the 

potential for preemption under the PTA and under PUHCA 1935 and PUHCA 2005: potentnil adverse effects on DECs and 
PECs retail ratepayers as a result of transactions within the holding company family and (he resulting need for increased 

regulatory oversight of such transactions; the potential for DEC and PEC to unreasonably favor their unregulated affiliates over 

nonaffiliated suppliers of goods and services; potential adverse impacts on DEC's and PEC's cost of capital; the exposure of 

DEC and PEC and their respective retail ratepayers to costs and risks associated with Duke, Progress and their subsidiaries; and 

the potential for DECs and PECs qualdy of service to deteriorate because of increased management focus on cost savings and 

earnings growth. In addition, this merger presents issues with respect to the .IDA and Joint OKIT that have riot been presented 

in other merger proceedings. 

410 NCSEA witness Urlaub testified that a primary motive for the merger is to improve the financial standing of the combined 

companies to allow them to pursue a strategic plan involving investments in large, capital intensive generation, including new 

nuclear generation. Ile further testified that the uncertainty created by this strategic plan produces significant risks that have 

associated costs. In addition, he identified the following risks: the real possibility of a double dip recession, a smaller economie 

recovery than first projected, reduced demand, rising ousts, and the much stronger positioning of alternative energy resources. 

EDF, et al., wimess Hahn testified that a result of the merger would be market dominantv by the merged entities with 
iegard to the procurement of renewable energy, leading to unaffiliated renewable energy developers foregoing North Carolina 

development activities. He asserted that a single-procurer market with affiliates active in the market for renewabies creates an 

exclusive harrier to entry and does not foster a process that guarantees that the lowest cost or most favorable protects are built. AS 

a result, the merger would have an adverse impact on the development and procurement of renewable energy in North Carolina. 

In ebuttal. Applicants witness Williams testified that NCSEA's opposition to (he specific utility assets in which DEC and PEC 

plan to invest is a nsk that NCSEA faces regardless of the merger. the safeguard for which is the Commission's integrated 
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resource planning (IRP) procedures and the requirement that a utility obtain a certificate of public convenience and necessity 

(CPCN) before beginning the construction of a new generating unit. As a result, Williams stated that this is not a risk created 

by the merger but, rather, is a matter that should be addressed in the Commission's RP and CPCN proceedings. 

With respect to witness Hahn's concerns, Applicants witness Williams testified that EDF, et al., are concerned that PEC will 

cease using requests for proposals to procure renewables from third parties and adopt DEC's approach of considering both self-

build and third party generators. Williams testified that eliminating self-build options does not benefit retail ratepayers and .  

that, in the final analysis, this debate is simply not appropriate for this merger proceiding. Contrary to witness Hahn's position, 

Williams asserted that existing statutes and Commission rules would continue, after the close of the merger, to impose on DEC • 

and PEC the obligation to solicit the best and most cost effective projects. Therefore, concerns such as those expressed by I lahn 

are more appropriately addressed in the annual demand-side management/energy efficiency (DSM/EE) and Renewable Energy 

and Efficiency Portfolio Standard (REPS) proceedings, rather than in a vacuum in this unrelated proceeding. 

Based on the foregoing, the Commission is not persuaded that the list of known and potential costs and risks of the merger to 

North Carolina retail ratepayers should be expanded beyond those stated in Finding of Fact No. 22. Specifically, the Commission 

finds and concludes that the list of known and potential costs and risks of the mercer do not include the risks identified by 

NCSEA witness Urlaub and EDF, el al., witness Hahn, for the reasons discussed below. 

*41 	Many of the risks cited by wimess Urlaub, including the possibility of a double dip recession, a smaller economic recovery 

than first projected, reduced demand, rising costs, and the much stronger positioning of alternative energy resources are risks 

both DEC and PEC face today and will continue to face irrespective of whether the merger is consummated. They do not , 

stem from the merger itself. in addition, Urlaub's linkage of the financial benefits of the merger to a commitment to a strategic 

plan to build new nuclear generation is not supported by the record in this proceeding. Urlaub presumes that a commitment to 

such a strategic plan would result directly from the merger, and then he asserts that the uncertainty this strategic plan creates 

is a significant risk of the merger. However, any link between the merger and the Applicants future investments in nuclear 

generation is Wo tenuous to support such a conclusion. In addition, the Applicants' commitment to such a strategic plan, if it did 

exist, could not be accomplished without clearing the regulatory hurdles associated with the construction of nuclear generation. 

The risk asserted by witness Hahn with respeet to the effects on the market for procurement of renewable resources hinges on his 

assumption that the merger will cause DEC and PEC to purchase from affiliated interests that are in competition with renewable 

resource developers. Citing the FERC's stated belief that affiliate preference, or the possibility thereof, harrns competition, 

whether in purchase power agreements or asset acquisitions, Hahn recommended that the Commission adopt a procurement 

process that follows the FERC's guidelines with respect to competitive solicitations for the portion of REPS compliance that 

would have been handled separately by PEC and DEC before the merger. However, the Commission is not persuaded that 

the merger will increase the renewable energy purchasing power of PEC and DEC, or otherwise materially alter their REPS 

requirements or processes. PEC and DEC are required to meet their REPS renewable energy obligations in the least cost manner. 

In doing so, they minimize the rate impact to their customers of complying with this statutory mandate In addition, to the 

extent the merger allows PEC and DEC to lower their REPS compliance costs through more efficient resource procurement 

procedures, this will be a direct benefit to their North Carolina customers. Further,llahn's recommendation appears to be based 

on the erroneous assumption that allowing a utility to propose a self-build renewable option is the equivalent of allowing a 

utility to purchase from an affiliate. To the contrary, there is no evidence that North Carolina regulatory laws and policies have 

allowed utilities to engage in imprudent or unreasonable purchases of capacity or energy from affiliated generators. 

The Commission, therefore, finds and concludes that the merger will create certain known and potential costs and risks to North 

Carolina retail ratepayers, as stated in Funding of Fact No. 22. However, following the close of the merger DEC and PEC will 

each continue to have the same obligations they had before the merger to refrain from favoring or subsidizing their affiliates. 

to pursue the most reliable, prudent and cost-effective resources and projects, and to demonstrate that they have done scrin 

appropriate proceedings before the Commission, such as IRP, CPCN and REPS proceedings. 
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*42 EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 23 

The evidence supportina this finding of fact is contained in the Stipulation, Regulatory Conditions and Code of Conduct, the 

Supplemental Stipulation, the direct and supplemental testimony of Public Staff witness Hoard, and the supplemental testimony 

of Applicants witness Weintraub. 

The Stipulation, Regulatory Conditions and the Supplemental Stipulation protect DEC's and PEC's retail ratepayers from 

payment of merger-related costs by specific provisions that: 

(11 Require direct axpenses associated with costs to achieve the merger (direct merger costs) to be excluded 

from DECs and PECs cost of service for retail ratemaking purposes; (2) Allow DEC and PEC to seek 

recovery in future rate case proceedings of capital costs associated with system integration projects and 

with the adoption of best practices, including information technology, provided that such costs are incurred 

no later than three years from the close of the merger and only the net depreciated costs of such system 

integration projects at the time the request is made may he included and no request for deferrals of any costs 

may be made; (3) Disallow recovery of any merger-related employee severance costs in cost of service for 

retail ratemaking purposes; (4) Require the exclusion of any acquisition adjustment that results from the 

merger, and (5) Prohibit the allocation of any costs associated with a faded merger. 

As provided in Paragraph No 12 of the Stipulation. the direct merger costs, which the Applicants have agreed to exclude from 

DECs and PECs cost of service for retail ratemaking purposes, would be composed of change-in-control payments made to 

terminated executives. regulatory process costs, and transaction costs, such as investment banker and legal fees for transaction 

structuring, financial market ar.alysis. and faimess opinions based on formal agreements with investment bankers. 

Paragraph No. 12 of the Stipulation provided that with respect to capital costs such as system integration costs (largely from 

new information technology) associated with costs to achieve (C7A) merger savings, DEC and PEC would have been allowed 

to request recovery through depreciation or amortization in the first application for a general rate case filed by each of them after 

the close of the merger and prior to December 31. 2013. In order to justify such cost recovery, DEC and PEC would need to 

show that these capital costs resulted in quantifiable cost savings to their respective North Carolina retail customers greater than 

the revenue requirement effect of the inclusion of these costs in rate base. Further. the Stipulation provided that coal-blending 

CTA were treated the same as other capital CTA. such that DEC and PEC could seek recovery of coal-blending costs in the 

first general rate case tiled by each utility after the closing of the merger and prior to December 31, 2013. However, because 

the decline in the price of natural gas is now likely to result in DEC taking delivery of fewer tons of coal at the plants identified 

in the Fuel Synergies Review for coal-blending modifications, and, therefore, DEC's investrnents in those modifications are 

likely to be delayed, Public StatT witness Hoard testified in his supplemental testimony that the Public StatT has now aereed 

to ronove the previously imposed limitation. Consequently, the Supplemer.tal Stipulation provides that the normal ratemaking 

standards applicable to all capital investments be used for the coal-blending C7A. The revised coal-blending CTA provision 

will permit DEC to pursue coal blending as it makes economic sense to du so from a fuel procurement perspective, without the 

December 31, 2013 time limitation or other undue influence of rate recovery concerns. 

*43 Furthermore, in supplemental testimony supporting the Supplemental Stipulation, Applicants witness Weintraub testified 

that due to the procedural posture of the Applicants merger application with the FERC, the close of the merger did not occur 

January 1, 2012, as the Applicants had expected. Instead, according to Weintraub, the closing will occur tn June or July 2012, 

assuming all regulatory approvals would be received in a timely manner. As a result, neither PEC nor DEC will have realized 

any capital CTA merger savings at the time they file their 2(12 rate cases. In recognition of this changed circumstame the 

Applicants and the Public Staff have agreed that Paragraph No. 12 of thc Stipulation should be revised as shown below in 

Paragraphs A(2) and (3) Public Staff witness lloard testified that an extension of the December 31. 2013 deadline will provide 

each utility with a reasonable opportunity to pursue recovety in a general rate proceeding of their investments in capital CTA 

that are incurred within three years from the close of the mergei. In addition, Applicants witness Weintraub testified that as 
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further consideration for the Public Staff agreeing to these modifications PEC and DEC have agreed to waive thcir right to seek 

recovery of merger-related employee severance costs. 

In regard to the aforementioned capital CTA, the Applicants and the Public Staff have now agreed in the Supplemental 

Stipulation, Section III, that the provisions in Paragraph No. 12 of the Stipulation relating to capital CTA are superseded by 

the following: 

A(2) Except as provided in Paragraph (3) below, DEC and PEC may seek to recover in their respective North 

Carolina retail rates, through depreciation or amortization, and inclusion in rate base, as appropriate and in' 

accordance with normal raternaking practices, their respective shares of capital costs associated with system 

integration projects and with the adoption of best practices, including information technology, provided 

that such costs are incurred no later than three years from the close of the Merger. Only the net depreciated 

costs of the system integration projects at the time the request is madc maybe included, and no request for 

deferral of any costs may be made. (3) Because the decline in the price of natural gas is likely to result in 

DEC taking delivery of fewer tons of coal at its Allen, Belews Creek, and Marshall coal-fired plants than 

assumed in the Fuel Synergies study filed as Exhibit 5 to the Merger application, the limitation in Paragraph 

A(2) above shall not apply to the capital costs associated with post-merger coal blending, and DEC may 

request recovery of such incurred capital costs, including information technology to the extent directly 

related to coal blending, in any general rate cases following the closing of the merger, in accordance with 

normal ratemaking practices, and subject to DEC showing that the eligible capital costs were reasonable 

and were prudently incurred. Only the net depreciated costs of the coal-blending equipment at the time the 

request is made may be included, and no request for deferral for any costs may be made. 

*44 As provided in Paragraph No. 12 of the Stipulation, with regard to merger-related severance costs, the Public Staff had 

opposed the inclusion of severance costs in cost of service for retail ratemaking purposes. Under the provisions of the Stipulation, 

DEC and PEC would have had the right to request recovery of these costs through amortization in the first application for a 

general rate case filed after the close of the merger and prior to December 31, 2013, 'upon a showing that these costs resulted 

in salary expense savings greater than the costs during the test period. The Public Staff would have had the right to oppose 

such recovery. However, as previously mentioned, the Applicants and the Public Staff have now agreed in the Supplemental 

Stipulation, Section III, that the provisions in Paragraph No. 12 of the Stipulation relating to merger-related severance costs 

are superseded by the following: 

A( I ) DEC and PEC shall not request recovery in North Carolina retail rates of any of their allocable shares 

of the S226 million total post-merger combined company's estimated merger-related severance costs. 

Regulatory Condition No. 5.14 provides that any acquisition adjustment that results from the merger shall be excluded.  from 

DEC's and PECs utility accounts and treated for regulatory'accounting, reporting, and ratemaking purposes in a manner such 

that it does not affect DEC's or PEC's North Carolina retail electric rates and charges. 

Further, Regulatory Condition No. 5 15 provides that if the merger is not consummated then neither the cost nor thc receipt 

of any termination payment between Duke and Progress shall be allocated to DEC or PEC or recorded on their books, and 

that neither DECs nor PEC's North Carolina retail ratepayers will otherwise bear any direct expenses or costs associated with 

a failed merger. 

No objections were made in the parties briefs or proposed orders with respect to these particular provisions of the Stipulation 

and Regulatory Conditions, except for the following general exceptions. In particular, in its post-hearing Brief the Commercial 

Group simply observed that the Stipulation cites in Paragraph No. 12 a disageement on future recovery of crn and it reminded 

the Commission that it should closely watch/monitor CTA that may arise in future proceedings. Also, during the hearings some 

parties generally expressed concern with the possibility that DEC and PEC would be allowed to request recovery of merger. 
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related severance costs, but those concerns were not addressed in post-hearing briefs or proposed orders. Furthermore, because 
PEC and DEC have now agreed in the Supplemental Stipulation to waive their right to seek recovery of merger-related employee 

severance costs that issue is moot. 

In their comments filed on June 113. 2012, EDF, et at, expressed concem regarding the terms of the Supplemental Stipulation 

that remove the time limit for DECs recovery of capital costs associated with coal blending. EDF, et al., asserted that removal 

of the time limit facilitates the increased use of coal blending, which could result in more and dirtier coal being burned and 

greater emissions from DECs coal plants. In addition, EDF, et al., noted that it had proposed several conditions to address 

these concerns in their post-hearing Brief. 

*45 In the Applicants reply comments filed on June 19, 2012. the Applicants noted that EDF. et  al., raised the issue of 

increased coal burning and emissions during the evidentiary hearing in September 2011. The Applicants stated that this issue was 
addressed by Applicants witness Williams in testimony explaining tliat DEC and PEC will continue to be subject to compliance 
with the Clean Smokestacks Act and other emissions laws and regulations. Further, the Applicants noted that this provision of 

the Supplemental Stipulation was agreed upon because of the likeliliood that low natural gas prices will inccnt DEC to burn 

more natural gas and less coal. 

The Commission is not persuaded that removal of the time limit for the recovery DECs capital costs associated with coal 
blending will result in increased emissions. Further. both DEC and PEC have a history of compliance with environmental 
regulations and will be required to continue their compliance after the merger. Therefore, the Commission is not persuaded that 

the proposed additional conditions recommended by EDF, et al., are reasonable or appropriate, 

The Commission, therefore, finds and concludes that the provisions of the Stipulation. Regulatory Conditions, and the 
Supplemental Stipulation wilt effectively protect DECs and PECs retail ratepayers as much as reasonably possible from paying 
direct merger costs, capital costs, and other merger-related cost increases that could impact DEC's and PECs North Carolina 

cost of service for retail raternaking purposes. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 24 

The evidence supporting this finding of fact is contained in the Stipulation, Regulatory Conditions, Code of Conduct, testimony 
of Applicants witnesses and Public Staff witnesses in support thereof testimony of City of Orangeburg witness Bagwell, and 

the City of Orangeburg's Statement of Position and post-hearing Brief. 

Regulatory Condition Nos. 3 1 through 3.11, 4.1 through 4.10, 5.3, and 5.11 provide the protections listed in this finding of 
tact as well us Paragraph Nus. 6 and 10 of the IDA. These protections include risks related to agreements and transactions 
between and among DEC, PEC, and their affiliates, including the JIM; financing transactions involving Duke, DEC, or PEC, 
and any other affiliate; the ownership, use. and disposition of assets by DEC or PEC; participation in the wholesale market 
by DEC or PEC; and filings with federal regulatory agencies. With the exception of Regulatory Condition Nos. 3 6. 3 3(c), 

3.9(b), and 3.9(c) and parallel provisions to the JDA contested by Orangeburg discussed below, no party has offered 
evidence contesting these provisions of the Stipulation. the Regulatory Conditions (addressing issues such as joint planning, 
coordination, and generation dispatch), the Code of Conduct or the testimony of the witnesses in support thereof. To the extent 

not contested by Orangeburg, the Commission determines that the uncontested and uncontradicted evidence is sufficient to 

support this findina of fact and need not be repeated here. 

1,46 Orangeburg, through the testimony of its witness and in its post-hearing filings, objects to a number of the regulatory 

conditions in ale Stipulation and in the structure of the JDA on the theory that they violate the federal preemption doctrine. the 

Supremacy and Commerce Clauses of the tinned States Constitution, and the public interest. Specifically, Orangeburg objects 

to proposed Regulatory Conditions 3.6.3.7(e). 3.9(a), 3.9(b) and 3.9(c). 
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Orangeburg argues that these regulatory conditiuns would require DEC and PEC to submit proposed wholesale contracts 

for Commission review, purport to grant the Commission the authority to reallocate and reassign the revenues, and costs of 

DECs and PEC's wholesale costs for purposes of retail ratemaking and the authority to determine favored and disfavored 

wholesale native load customers and wholesale non-native load customers respectively. and bar the util ities frorn raising federal ' 

preemption arguments in opposition to Commission regulatory action. 

Orangeburg argues that the JDA is intended to work in concert with the regulatory conditions. Orangeburg objects to the division 

of DECs and PECs customers into three categories, with customers like Orangeburg. a non-native load wholesale customer, 

placed in the category to which the highest cost energy dispatched under the IDA is allocated. Orangeburg argues that the JDA 

therefore works to create en undue preference in favor of native load customers and undue disadvantage to non-native load 

customers or potential customers like Orangeburg. 

The Commission, the North Carolina appellate courts and FERC have been confronted by Orangeburg's arguments or by 

similar arguments by others on previous occasions. This history is useful in responding to Orangeburg's arguments here. The 

regulatory conditions at issue and the principles underlying them repeated in the framework of the JDA have been in place for 

many years. These regulatory conditions, designed to reserve to North Carolina native load retail customers and to similarly 

situated wholesale cuitomers thc cost of power from the plants they have paid for over the years. were initially approved by the 

Commission in past rnerger orders, such as the Duke-Cinergy order in 21106 and the CP&L-Progress order in 2000. 

The regulatory condition requiring PEC to submit proposed wholesale contracts for review and the Commission's rulings on 

the scope and interpretation of that requirement were challenged in the North Carolina appellate courts. Ultimately. the North 

Carolina Supreme Court upheld the Commission's imposition of that requirement and rejected challenges made on federal 

preemption. Supremacy and Commerce Clause grounds. Sr ne 	/ 	C.Dfoi i• Caraina  Power  ¡iglu ( 3$9 

ilk 04 8 F. 2d 281 (2.()6i. 

[Wje hold that federal law does not preempt NCUCs authority to conduct a pre-sale review of a utility's 

proposed grant of native load priority to a wholesale customer that will be supplied from the same generating 

plants as retail customers. The review authority that NCUC possesses is necessary to enable it tO fulfill 

its obligations under the North Carolina Public Utilities Act by ensuring that a regulated public utility has 

sufficient generating resources to provide reliable and adequate service to its captive retail ratepayers. 

Id. at 529, 614 S.E. 2d at 290. 

47 The Commission and the North Carolina appellate courts confronted similar challenges in 2008. DEC and Orangeburg 

had entered into a wholesale contract under which DEC agreed to provide Orangeburg's wholesale power needs at prices based 

on DEC's fully distributed costs, or costs determined on the same basis as DECs native load retail customers. In accordance 

with regulatory conditions. DEC tiled the contract with the Cornmission for review ancl requested a ruling that in future rate 

proceedings for retail customers, DECs costs under the Orangeburg contract would be recognized at the contracted for fully 

distributed costs rather than higher incremental costs. Diocket No. E-7, Sub 858. Rejecting arguments that the Commission 

should decline to provide guidance as to what its future ruling would be, the Commission informed the parties that its future 

ruling likely would recognize the costs under the DEC/Orangehurg contract at the incremental cost level. Die Commission 

reasoned that this allocation of costs would provide the protection to North Carolina retail customers that the principles 

underlying the regulatory conditions being challenged in the present merger docket were designed to provide. 

As subsequently noted by the North Carolina Court of Appeals, upon receiving this order, Orangeburg exercised its rights 

under the contract to terminate and entered into a substitute long-term contract with South Carolina Electric and Gas Company 

(SCE&G) ln e Puke Cll,:t7,t3 4.;ornlinas.702•.E 2d 2.10 NC A pp I 6 Nu% . 20 I Oh No. COA09-1273. slip op. p..5. Nevenheless. 

Orangeburg appealed the ComrnisSion's brder to the NOrth Carolina appellate couns 4 . The North Carolina Court of Appeals 

• 

—. • 
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rejected Orangeburgs challenge to the Commission's order on the grounds of mootness. Id. p. 8. The Court determined that 

Orangeburg's exercise of its right to terminate rendered its appeal moot. The Court also noted that Orangeburg had failed to show 

that avenues to challenge the Commission's order in other jurisdictions were unavailable or that Orangeburg had unsuccessfiill y 

availed itself of those options. Id. p. 10. The North Carolina Suprerne Court rejected Orangeburgs request that it review the 

opinion of the Court of Appeals 700 S E. 2t1304 tN L 7 !UM. ','As 11.1No. 537 p 10. 

In addition to appealing the Commission's ordcr to the North Carolina appellate courts, in 2009 Orangeburg filed for declaratory 

relief before FERC in Docket No. EL09-63-000 challenging the Commission's alleged preference on behalf of North Carolina 

retail ratepayers. As o f this date three years later, FERC has not taken up Orar.geburg's complaint in the declaratory relief docket. 

The regulatory conditions at issue in this docket repeat and refine the same regulatory conditions that were first imposed 

years ago and that have survived thc challenges discussed above. The Duke/Progress merger at issue here requires FERC 

approval, as does the JDA. Orangeburg raises the same argument before FERC in the merger-related dockcts as it raises before 

the Commission. See Duke Energy Corp & Progress 1..nerey Inc 	•7 I LRC (s1.209. The primary argument underiying 

Orangeburgs challenges before FERC is that the North Carolina Commission is acting as gatekeeper to I)EC's and PEC's 
wholesale sales and will continue to do so under the proposed regulatory cor.ditions. In both the FERC merger and JDA dockets, 

Orangeburg relics heavily on cases interpreting the filed rate docuine and holding that FERCs jurisdiction over wholesale 
power transactions is exclusive. thus preempting this Commission's actions establishing a preference for North Carolina retail 

customers. Were Orangeburg WITCct in its repeatedly made arguments that the Commission is intruding upon FERC's exclusive 
jurisdiction, FERC would be expected to agree with them. 

*48 However, FERC has declined to provide Orangeburg relief in the merger docket, noting that North Carolina regulatory 

conditions have been in place for many years. are not new, and consequently Orangeburg has failed to establish the appropriate 

nexus between the North Carolina regulatory conditions and the proposed Duke/Progress merger. Order on Disposition of 

Junsdictional Facilities and Merger, Sept. 30, 2011, 1)ocket No. 1 (*. I I - 	O. 13(.11 Rt._ .1 24 ". Most recently, in its June 

8. 2012 Order Accepting Revised Compliance Filing. as Modified, and Power Sales Agreements, FERC states: 

The Commission rejects City of 01 angeburgs arguments pertaining to the state regulatory conditions for the same reasons that 

we did so in the Merger Order - namely, that City of Orangeburg has 'faikd to demonstrate that the alleged harms to competition 

stem from the Proposed Transaction: The alleged harrus that City of Orangeburg complains of are based on existing state 
regulatory policies, which are currently in place and will continue in effect regardless of whether the Proposed Transaction goes 

forward. Consequently, we writ not address those arguments here. 

I ekct he FL I 1-ob 014. 13.• RC ol.P 

In the FEP.0 ,IDA docket FERC likewise has rejected Orangeburg's request to modify the JDA to remove the preference for 

native load retail and wholesale customers. Atter making limited modifications to the JDA by striking provisions of section 

3.2(c) that pertain to retail ratemaking on the grounds that these provisions are inappropriate to include in a wholesale agreement 

before FERC and concluding that thc JDA's allocation of different cost levels for new and existing non-native load customers are 

discriminatory. FERC concluded • we do not object to the JDA's allocation of the lowest cost power to native load customers.' 

In the present r, lockets, in the context outlined above, the Commission rejects Orangebures challenges to the regulatory 

conditions and to the JDA and approves the challenged paragraphs of the joint stipulation and the JDA (to the extent lot 

modified by FERC). At present, Orangeburg has a long-term wholesale power supply agreement with SCE&G lasting through 

2022 or 2023. For reasons satisfactory to itsell, Orangeburg exeicised as right to terminate the proposed DEC/Orangeburg 

contract in 2009 The Commission can take no action in the present dockets before it that may provide Orangeburg relief for 

regulatory conditions or determinations that allegedly harmed Orangehurg in the past. There is tio evidesee of reer,rd that 

Orangeburg has 7equested. nor that DEC ha offered. a Trplacement wholesale contract. In its November 23,2011. post hearing 

Brief Orangeburg refers to itself ()My as a potential wholesale power customer. indeed, tinder the JDA, Or angeburg would 
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only fall into the category of non-native load wholesale customers. There is no evidence ot' record that shows that Orangeburg 

either is representing or could represent other similarly situated non-native load wholesale customers Presently, only two other 

non-native load wholesale customers have contracts with the merger Applicants. When these two contracts expire, the 'existing 

non-native load [contracts] jobs will disappear. Applicants June 12 Revisions to Joint Dispatch Agreement. 

*49 For the most part the' challenged regulatory conditions constrain DEC and PEC. yet in thc negotiation process leading to 

the Stipulation the companies have acquiesced in them. Further, no party other than Orangeburg questioned the enforceability 

or effect iveness of these Regulatory Conditions. 

The Commission determines that Orangeburg lacks standing at this tirne and in these dockets to raise these issues and 

alternatively that Orangeburg's arguments as they contemplate potential future harm arc not ripe for consideration. By thr time 

Orangeburg is back in the wholesale market, DEC and PEC may be fully integrated into a single electric power supplier and 

the IDA may have been terminated. As it has with respect to other wholesale customers, the Commission in spite of its earlier 

advisory ruling may reassess Orangeburg's status as a wholesale native local customer based on conditions and circumstances 

existing at the time. Orangeburg may be unwilling or unable to negotiate a wholesale power agreement with DEC or PEC or 

the merged company for reasons unrelated to its status as a non-native load wholesale customer. 

II:RC, or the courts to which FERC orders may be appealed, have these issues involving the scope of federal authority before 

them, and these tribunals are best positioned to address and resolve them at this time. To the extent the issues are presently 

judicable, the Commission defers to these tribunals. 

To date, the North Carolina appellate courts have rejected every challenge to the regulatory conditions establishing the 

preference to which Orangeburg objects. Furthermore, FERC, with the exception of its limited modification of the JDA, 

has also rejected Orangeburg's challenge to thé Commission's actions. Significantly, despite Orangeburg's contentions that 

the Commission's actions infringe on FERC jurisdiction, FERC rejected Orangcburg's substantive arguments that the JDA is 

'unduly prejudicial to customers like Orangeburg. Moreover, FERC expressly declined to address Orangeburg's arguments on 

the regulatory conditions. In FERC's view, the conditions and any alleged harm they might cause exist because of existing 

state policy and do not arise out of or result from the proposed merger. Accordingly, FERC deliberately made no comment or 

finding with respect to state regulatory policy. Consequently, the Commission reaffirms its prior rulings, accepts the regulatory 

conditions as agreed to by the Applicants, including those challenged by Orangeburg, and rejects Orangehurg's challenges to 

the JDA, which FERC now has approved over Orangeburg's objections. 

The Commission concludes that nothing in either the requirements imposed by thc FERC in its orders issued before and after 

the revised filings concerning the Applicants' merger or in changes in federal energy law in this area since 2005 creates a need 

to add further safeguards or language to the Regulatory Conditions; with the one exception noted below. This'conclusion is 

based largely on the hreadth of the anti-preemption Regulatory Conditions and the inclusion of savings clauses in EPACT 

2005 that expressly preserve state jurisdiction. However, the one exception is the FERC's recent effort to expand its authority 

over transmission planning and cost allocations in FERC Order No. 1000. In response to this development, the advance notice 

provision of Regulatory Condition No. 3.10tc) has been amended to explicitly state that advance notice is required prior to any 

filing made with the FERC that has the potential to reduce the Commission's jurisdiction with respect to transmission planning 

or any other aspect of the Commission's planning mithority. 

*50 F:VIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 25 

The evidence suppnrting this finding of fact is contained in the Stipulation, Regulatory Conditions, Supplemental Stipulation, 

as arnended, die information submitted by the Applicants in response to the Commission's Post-hearing Order, the testimony 

of Applicants witnesses Katt and Weintraub, the testimony of Public Staff witnesses Morey and Hoard. the testimony of EDF, 

er rd., witness Hahn, the June 22, 2011 amendments to the JDA tiled by DEC and PEC, the FERC IDA Order; and the Public 

Staffs June 13, 2012 comrnents. 

• :•••• 	'to 	e, 
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The primary purpose of Section IV of the Regulatory Conditions is to ensure that DECs and PE.C% respective retail customers 

receive adequate benefits from the IDA, and that joint dispatch costs and the sharing of cost savings can be appropriately audited. 

In addition, Regulatory Condition No. 4 5 requires that all joint dispatch arid other activities pursuant to the proposed JDA 

or successor document be performed Ill such a manner as to (a) ensure the reliable fulfillment of DECs and PECs respective 

service obligations to their retail customers, (b) fulfill each utility's obligation to serve its own retail customers with its lowest 

cost generation, and (c) minimize the total costs incurred by DEC and PEC to fulfill thcir iespective obligations to their retail 

customers. W iih respect to the treatment of costs and savings. Regulatory Condition No 4.6 provides that DECs and PECs 

respective fuel and fuel-related costs and non-fuel O&M costs, and the treatment of savings for retail ratemaking purposes, shall 

be calculated as provided in the JDA, unless explicitly changed by order of the Commission. DEC and PEC are required by 

Regulatory Condition No. 4.7 to keep records related to the JDA or any successor document as prescribed by the Commission 

and in such detail as may be necessary to enable the Commission and the Public Staff to audit both the actual joint dispatch costs 

and the sharthg of cost savings. To protect against transactions pursuant to the IDA that produce negative rnargins, Regulatory 

Condition No. 4 Et requires that such recordkeeping be in sufficient detail to enable the Commission and the Public Staff to 

audit the circumstances that cause any negative margin on a non-native load sale or a negative transfer payment made pursuant 

to Section 7.5(a)(ii) of the IDA. 

In response to questions by the Commission, DEC and PEC agreed to file with the Commission the information and notifications 

required by Paragraph No. I I of the Stipulation, under seal if the inforniation is deemed confidential 

Further, the Commission% Post-Hearing Order, Question No. 15, inquired when DEC and PEC would provide the Commission 

with an integrated resource plan that reflects joint planning ancl operations. InCiuding generation resources built to serve both of 

them, or delayed plans for such additions. The Applicants responded that Section 3.2 (b) of the IDA provides that if they desire 

to conduct joint planning and the joint development of generation or transmission, they would have to amend the IDA or enter 

into a separate agreement and seek all required regulatory approvals. The response further stated that DEC and PEC plan to 

conduct some joint generation planning following the close of the merger and will be seeking all required regulatory approvals. 

In the near future, however, DEC and PEC will continue to file separate integrated resource plans until the integration of the 

operating companies or until required by order or law. 

"SI With respect to transmission planning, which was included as part of Question No, 15, the Applicants stated that DEC and 

PEC already engage in coordinated planning of their bulk transmission systems (230 kV and above) for major projects through 

the Noah Carolina Transmission Planning Collaborative. svhch includes NCEMC, NCEMPA, and NCMPA 1 in addition to 

DEC and PEC. 

The Commission notes that Regulatory Condition No. 4.7 requires DEC and PEC to keep records related to the JDA or any 

successor document as prescribed by the Commission and in such detail as may be necessary to enable the Commission and 

thc Public Staff to audit both the actual joint dispatch costs and the sharing of cost savings. The Stipulation further spells out 

certain requirements to ensure that the implementation of the J DA is done appropriately and can be monitored in real-time, The 

Applicants agreement to file the required information with the Commission also will help ensure that joint dispatch costs and 

the sharing of cost savings can be appropriately audited. 

Although some intervenors questioned the level of benefits to be produced by the JDA, no party challenged the related 

Regulatory Conditions with respect to whether they ensuie that DECs and PECs retail ratepayers receive substantial benefits 

from the IDA and ensure that joint dispatch costs and the sharing of cost aavings can be appmpriately autEted. 

et al., witness Hahn testified hat DEC anti PEC should be required to modify the IDA to reflect a single balancing 

authority area BAA). Witness Hahn stated that a single !IAA, or 'tight power pool,' could achieve the maxiinum benefits of 

central dispatch. Applicants' witness Weintraub testified that witness Hahn appeared to believe that having three separate BAAs 
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prohibits PEC and DEC from conducting joint dispatch as a combined system with combined generation and load as modeled 

by Compass Lexecon, and that Hahn was Incorrect Witness Weintraub stated that DEC and PEC will be able to conduct joint 

dispatch as a combined system regardless of whether there are three BAAs or one BAA, and that the Applicarits will implement 

one unit commitment plan and conduct a single security constrained economic dispatch to serve the combined native loads of 

both DEC and PEC. 

The Stipulation provides that to enable the Public Staff to monitor the implementation of the IDA, DEC and PEC will (1) provide, 

pnor to the implementation of the JDA, a detailed description of the production cost model that will be used, including the 

algorithms, assumptions, and inputs by the model to simulate the production costs of DEC and PEC under the stand-alone utility.  

case; (2) verify the accuracy of the production cost model in estimating stand-alone utility pmduction costs by henchmarking 

the model against a recent historical period in which DEC and PEC dispatched their generation on a stand-alone basis; (3) nOci6` 

the.  Public Staff at least quarterly when significant changes have been made to the algorithms, assumptions and inputs to the 

model and provide an explanation justifying those changes; and (4) provide thc Public Staff with all the information needed 

to audit the model inputs and outputs as often as monthly until the utilities and the Public Staff have gained experience with 

the model, and in least quarterly thereafter. 

*52 The Applicant? March 26, 2012 revised mitigation plan established certain wholesale power sales in order to mitigate 

wholesale market power on an interim basis. As a result. the Supplemenml Stipulation included provision A. (4), which states 

as follows: 

Interim Mitigation Sales shall be treated as a separate category of Ncw Non-Native Load Sales and shall be 

deemed to have been satisfied by thc highest,energy costs assigned to New Non-Native Load Sales pursuant 

to IDA Section 7.2. 

The June 8, 2012 FERC JDA Order required that two changes be made to the IDA. One of the changes is the removal of 

subsections (in. (iii) and (iv) from Section 3.2(c). Section 3.2 of the IDA. as fikd with the FERC, provided as follows: 

(c) In addition to the foregoing, DEC and PEC have agreed, in previous proceedings before the NCUC 

(NCUC Docket E-7, Sub 795 and NCUC Docket E-2, Sub 884. respectively), to insert into any affiliate 

agreements such as this Agreement the following provisions: 

(i) DECs or PECs participation in the agreement is voluntary, DEC or PEC is not obligated to take or provide services cir make 

any purchases or sales pursuant to the agreement, and DEC or PEC may elect to discontinue its participation in die agreement 

at its election after giving any required notice; 

(ii) Neither DEC nor PEC may make or incur a charge under this Agreement except in accordance with North Carolina law and 

the rules, regulations and orders of the NCUC promulgated thereunder; 

(iii) Neither DEC nor PEC may seek to reflect in its North Carolina retail rates (i) any costs incurred under this Agreement 

exceeding the amount allowed by the NCUC or (ii) any revenue level earned under the Agreement other than the amount 

imputed by the NCUC; and 

(iv) Neither DEC nor PEC will assert in any forum the the NCLICs authority to assign. allocate, make pro forma adjustments 

to or disallow revenues or costs for retail ratemaking and regulatory accounting and reporting purposes is preempted and DEC 

and PEC will bear the full risk of any preemptive effects of federal law with respect to this Agreement. 

The reason stated by the FERC for removing these subsections is that they pertain to retail ratemaking and. therefore, are not 

appropriate in 3 FERC-jurisdictional wholesale agreement. In the JDA Order, the FERC stated that beyond requinng removal 
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of these provisions the FERC offered no view on the North Carolina Utilities Commission's authority to impose or apply such 

requirements. 

The Pubhe Staffs June 13, 2012 comrnents stated that the provisions of Section 3.2(c) were first proposed in 2000 by the Public 
Staff, in Docket No. E-2. Sub 753, to protect the Commission's jurisdiction from preemption by the Securities and Exchange 
Commission when PEC applied to the Conunission for approval to create a registered holding company under the Public Utility 

Holding Company Act of 1935 as part of PECs acquisition of Florida Progress Corporation. According to the Public Staff, 

these conditions were included in the original IDA to obtain the maximum amount of protection against preemption that the 
Public Staff could devise. In its comments filed on June 13, 2012, the Public Staff proposed the follovving three amendments 

to the Regulatory Conditions and one new Regulatory Condition to address any loss of protection that might result from the 
FERCs elimination of subsections 3.2(c)(ii), (iii) and (iv) trom the IDA 

.$3 (I) The definition of Affiliate Contract is amended to state: 

Affiliate Contract: Any contract or agreement (a) between and among any of the Affiliates if such contracts are reasonably likely 
to have an Effect on DECs or PECs Rates or Service, or (b) to which both DEC and any Affiliate are parties or PEC and any 
Affitiate are parties, including contracts with proposed Affiliates. Such contracts and agreements include, but are not limited 
to, service, operating, interchange, pooling, [and ]wholesale power sales agreements and agreements mvolving financings and 
asset transfers and sales, and the Joint Dispatch Agreement. 

(2) Condition 3.1 is amended by adding a new subsection (e): 

(e) In the event the FERC or tury other federal regulatory agency requires modification of a proposed Affiliate Contract to onus 
any of the provisions of Condition 3.1(b) as a condition of acceptance or approval by that agency, DEC and PEC shall remain 
bound by those provisions for state regulatory purposes. 

(31 The introductory paragraph for Section IV is amended by adding the following sentence at the end: The Regulatory 
Conditions set forth in Section III and the Regulatory Conditions in Section V to the extent they are relevant to Affiliate Contracts 
also apply to the JDA. 

(4) A new Condition 4.12 is added at the end of Section IV: -1.12 Hold Harmless Commitment DEC and PEC shall take all 
actions as may be reasonab1v appropriate and necessary to hold North Carolina retail ratepayers harmless from any adverse 
rate impacts related to the Ka Including any trapped costs resultmg from actions taken or required by the FERC with respect 
to the JDA. 

In his further supplemental testimony tiled on June 13, 2012, Applicants witness Weintraub stated that the Applicants support 
these changes to the Regulatory Conditions. 

The Commission finds that the FERCs elimination of subsections 3 2(c)(ii), (iii) and (iv) from the JDA is not a material 
detriment to the preemption protections afforded by the Stipulation, for three reasons. First, the language of Regutatory 
Condition No. 3.1 (b) is substantially similar to that of subsections 3 2(c)(ii), (iii) and (iv) of the IDA. Second, the proposed 
amendments to the Regulatory Conditions clarify and strengthen the application of Regulatory Condition No. 3.1(b) to the 
IDA. Third, new Regulatory Condition No. 4.12 is a stronger hold harmless condition than those previously offered by the 
Applicants. Therefore, the Commission conludes that Regulatory Condition No. 3.1(h), the proposed amendments to the 
Regulatory Conditions and new Regulatory Condition No.4.12 adequately remedy any loss of protection that might result from 
the FERCs elimination of subsections 3.2(c)(ii), (iii) and (iv', front the IDA. 

The second change to the JDA required by the FERC is the temoval of the distinction between existing non-native load 
customers and new non-native load customers. The FERC stated that this disparate treatment of the two customer classes had 
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not been justified by the Applicants. However, the FERC accepted the JDNs reservation of the lowest cost power for DEC's 

and PEC's native load customers. In his further supplemental testimony, Applicants witness Weintraub testified that none of the 

modifications required by FERC alter the ability of the Applicants to achieve the fuel savings described in previous testimony 

or otherwise iMpair any of the benefits of the IDA to North Carolina customers. 

*54 The Commission concludes that the proposed amendments to the Regulatory Conditions and new Regulatory Condition 

No. 4.12, in conjunction with the other provisions of the Stipulation, will protect as much as reasonably possible the 

Commission's authority to ensure least-cost service and reasonable retail rates. 

As gated earlier, the FERCs JDA Order found that the Applicant.s had not justified the proposed disparate treatment of existing 

non-native load customers and new non-native load customers, and required that the two groups be merged into one. The 

Public Staff gated in its June 13, 2012 comments that the merging of these two classes of customers should have no impact on 

the savings guarantee for retail customers, because the existing non-native load customer class is very small and native load 

will be allocated only the costs that remain after the highest costs are allocated to non-native load sales. Similarly, the firther 

supplemental testimony of Applicants witness Weintraub stated that: 

Merging existing non-native load sales and new non-native load sales into onc class for purposes of the.  

JDA has no impact on the $650 million savings guarantee, because this revision only deals with non-native 

load transactions and does not impact native load. Furthermore, thc class of existing non-native load sales 

is small, only two contracts ... . Additionally, merging these two types of sales will not change the total 

costs allocated to non-native load sales for purposes of the JDA. The resources allocated to native load will 

only be those that remain alter the highest cost resources have been allocated to non-native load sales. 

In response to the FERC's June 8, 2012 IDA Order, the Public Staff recommended that Section 1.A.(4) of the Supplemental 

Stipulation be revised to accommodate the FERC's requirement that the distinction between existing non-native load customers 

and new non-native load customers be removed as follows: 

Interim Mitigation Sales.shall be treated as a separate category of Non-Native Load Sales and shall be 

deemed to have been satisfied by the highest energy costs assigned to Non-Native Load Sales pursuant to 

JDA Section 7.2. 

Similarly, the Public Staff stated that to ensure that the mechanism approved in DECs recent general rate cases to flow an 

appropriate share of the net revemies from DEC's short-term wholesale sales to its retail ratepayers through an annual rider is 

not adversely affected, the following new condition should be approved' 

Bulk Power Marketing Sales, as defined in DEC's I3PM Nei Revenues and Non-Firm Point-to-Point 

Transmission Revenues Adjustment Rider (NC), shall be treated as a separate category of Non-Native Load 

Sales and shaJI be deemed to have been satisfied by the next highest energy costs, after the assignment of 

energy costs to Interim Mitigation Sales. 

In its June 18. 2012 comments, Orangeburg stated that:.  

The additional and modified conditions recommended by the Public StafTto the proposals by thc Applicants 

to comply with FERC's June 8 Orders should be rejected by this Commission because they would further 

unlawfully intrude upon and interfere with FERCs jurisdiction. 

•,1 t 

89 

0000143 



SOAH Dkt. No. 473-17-1172 
PtiC Docket No. 46238 

Staff REI 2-17 (NEE) 
Page 90 of 228 

In the Matter of Application of Duke Energy Corporation..., 298 P.U.R.4th 393 

*55 The Commission finds that the Public Staffs recommendations are appropriate to the extent that their application is limited 

to the calculation of costs and savings that are allocated to retail customers. Therefore, the Commission accepts the above 

revision to Section 1.A.(4) of the Supplemental Stipulation and the new condition. 

Thc FERC JDA Order stated that the Applicants had not shown whether their existing joint ownership agreements establish 

whether. and if so, how, co-owners of jointly-owned facilities will share in cost savings resulting from joint economic dispatch 

as contemplated under the JDA. The FERC directed the Applicants to submit such an explanation in a cotnpliance filing within 

60 days of the issuance of the JDA Order. The Public Staff stated in its June 13, 2012 comments that it believes that neither 

DEC nor PEC has any rights io the output associated with its co-owners shares of the jointly-owned facilities. Because the 

JDA is an agreement between DEC and PEC and involves only the power resources of DEC and PEC, the co-owners' shares of 

the output of jointly-owned facilities are not, and should not be, subject to the JDA, according to the Public Staff. As a result, 

the co-owners' portions of the jointly-owned facilities will not be included in joint dispatch pursuant to the JDA, and the co-

owners should not share in any of the JDA savings. Similarly, the Applicants' witness Weintraub stated in his June 13, 2012 

further supplemental testirnony that: 

Because DEC and PEC have no rights to thc portions of the output of the units to which the co-owners are 

entitled, such output is not subject to the JDA, and the co-owners [sic] nghts are not affected by the JDA. 

Based on the testimony and comments cited above, as well as the FERC IDA Order, the Commission finds and concludes 

that the JDA, along with the relevant provisions of the Stipulation. Regulatory Conditions and Supplemental Stipulation. as 

amended, will ensure that North Carolines retail customers receive adequate benefits from the JDA, that they are protected as 

much as reasonably possible from potential risks associated with the FERC's jurisdiction over the JDA, and that the Applicants 

and the Public Staff have established a workable framework for auditing the costs and benefits of the JDA The Commission also 

finds and concludes that the monitoring and implementation of the JDA are central to ensuring that customers realize adequate 

benefits from the rnerger. Therefore. the Commission concludes that it is appropriate to arnend the Stipulation to require DEC 

and PEC to file with the Commission the information that would otherwise be provided only to the Public Staff relative to the 

production cost models used to implement the JDA. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 26 

The evidence supporting this finding of fact is contained in the Stipulation, Regulatory Conditions and Code of Conduct and 

the direct testimony of Public Staff witness Hoard. 

*56 Regulntory Condition No. 5 1 provides that in accordance with North Carolina law the Commission and the Public Staff 

will continue to have access to the books and records of DEC. PEC, Duke, other affiliates, and the nonpublic utility operations 

of DEC and PEG. 

lis addition, the Stipulation and Regulatory Conditions include provisMns that address risks and concerns related to cost 

allocation and ratemaking arising frorn the merger, including ensuring that the costs incurred by DEC and PEC are properly 

incurred. accounted for, and directly charged, directly assigned. or allocated to their respective North Carolina retail operations 

and that only costs that produce benefits for their respective retail ratepayers are included in DEC's and PECs North Carolina 

cost of service for retail raternaking purposes. 

ln this regard, Paragraph No. R of the Stipulation provides that for purposes of distributing the costs of services provided 

between and among affiliates PEC will continue to use direct charging, and all PEC employees will continue to use positive 

time reporting; and DEC will intrease the amount of such costs that are directly charged and will complete the transition to 

direct charging tind positive time reporting within two years following the close of the merger. This paragraph further provides 

that DEC will file semi-annual reports with the Commission detailung its progress in implementing these practices, with the 

first report due six months atter the close of the nn.rger. 

0000144 

90 



SOAH Dkt. No. 473-17-1172 
PUC Docket No. 46238 

Staff RFI 2-17 (NEE) 
Page 91 of 228 

In the Matter of Application of Duke Energy Corporation..., 298 P.U.R.41h 363... 

Public Staff wi mess Hoard testified that aftifiated transactions rules, such as those set forth in DEC's and PEC's current respective 

Regulatory Conditions and Codes of Conduct, are designed to: (1) fairly allocate the cost of cornmon goods and services 

among affiliates; (2) protect ratepayers from overcharges by non-regulated affiliates; and (3) prevent cross-subsidization of 

non-regulatcd affiliates by their utility affiliates. Hoard further testified that as a part of the Stipulation the Applicants, DEC. 

PEC, and the Public Staff have agreed on the affiliated transaction pricing rules contained in the Code of Conduct. 

Further. Public Staff witness Hoard explained that the caps that had been previously imposed on the amount of transactions 

that could occur between regulated utilities at fully distributed costs created a barrier that served to discourage utility affiliates 

from' keeping some shared utility functions within one or more of the utilities and incented.the utilities to transfer core utility 

operating functions to a service company. According to Hoard, the removal of the cap led to the Applicants agreeing to keep 

core utility functions within DEC and PEC, instead of placing those functions in a service cornpany. 

Regulatory Condition No. 5.2 establishes the principles that will govern the prices at which goods and services are exchanged 

between and among DEC, PF.C, and their affiliates. subject to additional provisions set forth in the Code of Conduct. While 

providing for an exception with respect to trnnsactions between DEC and PEC pursuant to filed and approved service agreements 

and lists of services, this condition requires DEC and PEC to seek out and buy all goods and services from the lowest cost 

qualified provider of comparable goods and services. Further, DEC and PEC shall have the burden of proving that any and all 

goods and services procured from any affiliate have been procured on terms and conditions comparable to the most favorable 

terms and conditions reasonably available in the relevant market, which shall include a showing that comparable goods or 

services could not have been procured at a lower price from qualified non-affiliate sources or that neither DEC nor PEC could 

have provided the services or goods for itself on the same basis at a lower cost. 

*57 To the extent DEC and PEC are allowed to provide goods and services to non-utility affiliates. they will have the burden of 

proving that all goods and services either of them provide to any affiliate other than one of their regulated utility affiliates have 

' been provided on terms and conditions that are comparable to the most favorable terms and conditions reasonably available in 

the market, which shall include a showing that such goods or services have been provided at the higher of cost or market price. 

To establish that they have met the foregoing requirements. DEC and PEC, no less than every four years. will be required to 

perform comprehensive, non-solicitation based assessments at a functional level of the market competitiveness of the costs 

for goods and services they receive from, or provide to, a utility affiliate, DEBS, PESC, another non-utility affiliate, and a 

nonpublic utility operation. 

Further, to the extent the Commission approves the procurement or provision of goods and services between and among DEC, 

PEC, and the utility affiliates, those goods and services may bc provided at the supplier's fully distributed cost. In the Public 

Staff s September 15, 2011 fil ing, the P ubl ic Staff provided a corrected version of the stipulated Regulatory Conditions and Code 

of Conduct to mainly correct typographical and formatting errors discovered subsequent to the September 2, 201 I Stipulation.  

filing. However, there was a substantive revision to the definition of 'fully distributed cost ' According to the Public Staff, a 

modification had been agreed to prior to the filing of the September 2, 2011 Stipulation. but it had been inadvertently omitted. 

As a result, the Code o f Conduct definition for 'fully distributed cost was corrected by the Public Staff in its September 15,2011 

filing to reflect that the stipulated definition, as corrected, should provide that • for each good and service supplied by DEC and 

PEC to each other, the return on common equity utilized in determining theappropriate cost of capital shall not exceed the lower 

of the returns on common equity authorized by the Commission in DECs and PEC's most recent general rate case proceedings.' 

Under Regulatory Condition No. 5.4, DEC and PEC will be required to file, pursuant to 4J S 62-153, final proposed service 

agreements that authorize the provision and receipt of non-power goods ur services between and zunong DF.C, PEC, their 

affiliates or non-public utility operations, the list(s) of goods and services that DEC and PEC each intend to take.  from DEBS 

and PESC, the list(s) of goods and services DEC and PEC intend to take from each other anti their regulated utility affiliates, and 

the basis for the determination of such list(s) and the elections of such services. All such lists that involve the payment of fees or 
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other compensation by DEC or PEC shall require acceptance and authorization by the Commission, and shall be subject to any 

other Commission action required or authorized by North Carolina law and the rules and orders of the Commission. DEC and 

PEC are allowed to take goods and services frorn an affiliate only in accordance with the filed service agreements and approved 

list(s) of services and notice is required prior to any changes being made to the serviee agreements or to the lists of services. 

*58 Regulatory Condhion No. 5.5 provides that to the maximum extent practicable all costs of affiliate transactions shall be 

directly charged. When no( practicable, such costs shall be assigned in proportion to the direct charges lf such costs are of a 

nature that direct charging and direct assignment are not practicable. they shall be allocated in accordance with Commission-

approved allocation methods. Both DEC and PEC are required to keep on file with the Commission cost allocation manuals 

ICAMs) with respect to goods or services provided by DEC or PEC, any utility affiliate, DEBS or PESC, any other non-utility 

affiliate, Duke, any other affiliates, or any non-public utility operation to either DEC or PEC. 

In addition, Regulatory Condition No. 5.5, Subsection (c) provides for an annual update of the CAMs and the filing of the 

revised CAMs with the Commission no later than March 31 of the year that the CAMs are to be in effect. DEC and PEC are 

requiied to review the appropriateness uf the aliocation bases every two years, and the results of such review must be filed 

with the Commission. 

Regulatory Condition No. 5.9 provides that all of the services rendered by DEC and PEC to their affiliates and nonpublic utility.  

operations and the services received by DEC or PEC from their affiliates and nonpublic utility operations pursuant to the Med 

service agreements, the costs and benefits Pssigned or allocated in connection with such services, and the determination or 

calculation of the bases and thetors utilized to assign or allocate such costs and benefits, as well as DECs and PECs compliance 

with the Commission-approved Regulatory Conditions and Code of Conduct, shall remain suhject to ongoing review by the 

Commission. 

Regulatory Condition No. 5.10 provides that for the purposes of North Carolina retail accounting, reporting. and ratemaking. 

the Commission may, eller appropriate notice and opportunity to be heard, issue orders relating to DECs or PEC's cost of 

service as the Commission may determine are necessary to ensure that DECs and PECs operations and transactions with their 

affiliates and non-public utility operatiors are consistent with the Regulatory Conditions and Code of Conduct, and with any 

other applicable decisions of the Commission. 

No objections were raised in the parties briefs or proposed orders with respect to these particular provisions of the Stipulation, 

Regulatory Conditions and Code of Conduct. 

The Commission, therefore. finds and concludes that the provisions of the Stipulation, Regulatory Conditions and Code of 

Conduct, as indicated above, will protect retail ratepayers as much as reasonably possible from potential risks related to cost 

allocation and ratemaking arising from the merger. including ensuring that the costs incurred by DEC and PEC are properly 

incurred, accounted for. and directly charged, directly assigned or allocated to their respective North Carolina retail operations 

and that only costs that produce benefits for their respective retail ratepayers are included in DECs and PECs North Carolina 

cost of service for retail ratemaking purposes. 

*59 EIWENCE AND CONCLUSIONS FOR FINDING OF FACT NO :7 

The evidence supporting this finding of fact is contained in the Stipulation, Regulatory Conditions and Code of Conduct. 

The Stipulation and Regulatory Conditions irnpose certain auditina and reporting requirements with respect to affiliate 

transactions and cost of service. In particular, Regulatory Condition No. 5 7 would continue the current requirement that DEC 

and PEC shall eazh (Ile annual reports of affiliated transactions with the Commission in a format to be prescribed by the 

Conmission on or before May 30 of each year, for activity through December 31 of the preceding year. Such annual reports 

should bc filed in Docket Nos. E-7, Sub 986A and E-2, Sub 998A. DEC, PEC, and other parties may propose changes to the 
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required affiliated transaction reporting requirements and submit thern to the Commission for approval, in Docket Nos. E-7, 

Sub 9868 and E-2, Sub 9988. 

Regulatory Condition No. 5.8 clarifies and expands the third-party independent audit report requirement that currently applies 

only to DEC. It divides the subject matter of each audit as follows: 

(a) The first audit following the close of the merger, which is required to begin two years from the date of close, includes a 

determination as to whether DEC and PEC have adopted systems, policies, CAMS, and other processes to ensure compliance 

with all of the conditions related to affiliate dealings and the Code of Conduct and have operated in accordance with those 

conditions and the Code of Conduct 

(b) The second audit, which is required to begin two years from the date of the Commission's order on the independent auditors 

final report on thc first audit or, if no such ordcr is issued, two years from the date of such final report. includes a determination 

as to whether DECs and PECS transactions. services, and other affiliate dealings pursuant to the regulated utility-to-regulated 

utility service agreernent and any other utility to utility agreernents are consistent with all of the conditions related to affiliate 

dealings and the Code of Conduct and whether DEC and PEC have operated in accordance with those conditions and the Codc 

of Conduct. 

(c) The third audit, which is required to begin two years from the date of the Commission's order on the independent auditors 

final report on the second audit or, if no such order is issued, two years from the date of such final report, includes a determination 

as to whether DECs and PECs transactions, services, and other affiliate dealings pursuant to the serviCe company utility service 

agreement and other affiliate transactions other than transactions undertaken pursuant to regulated utility-to-regulated utility 

service agreements are consistent with all of the conditions related to affiliate dealings and the Code of Conduct and whether 

DEC and PEC have operated in accordance with those conditions and the Code of Conduct. 

(d) Thereafter, independent audits shall occur every two years from the date of the Commission's order on the imrnediately 

preceding auditoes final report or. if no such order is issued. two years from the date of such final report, with the subject matter 

of these audits alternating between the subject matters for the second and third independent audits. DEC or PEC may'request a 

change in the frequency of the audit reports in future years, subjeet to approval by the Commission. 

*60 Regulatory Condition No. 5.12 provides that transactions between DEC or PEC and Duke, other affiliates, or other 

nonpublic utility operations, transactions between DEC and PEC, and other transactions between or among affiliates if such 

transactions are reasonably likely to have a significant effect on DECs or PEC's rates or service, shall he reviewed at least 

biannually by Duke's internal auditors. Further, relevant workpaptrs relating to thc internal audits must be tirovided to the 

Commission and the Public Staff. Likewise, if external audits are conducted, then their relevant workpapers must also be 

provided. 

In addition, Regulatory Condition No. 5.13 provides that at such tirne as DEC. PEC, Duke, DEBS, or PESC receives nOtice 

from the FERC related to an audit of any affiliate of DEC or PEC. DEC or PEC is required to promptly file a notice with the 

Coinmission that such ai audit w ill be commencing. Any initial report of the FERC's audit team shall be provided to the Public 

Staff, and any final report must be filed with the Commission in Docket Nos. E-7. Sub 986E and E-2, Sub 998E, respectively. 

No objections were raised in the parties briefs or proposed orders with respect to these particular provisions of the Stipulation, 

Regulatory Conditions and Code of Conduct. 

The Commission, there tbre. finds and concludes that the provisions of the gtipulation. Regulatory Conditions and Code of 

Conduct, as indicated above. will provide appi opr iate and effective auditing and reporting requirements with respect to affiliate 

transactions and cost of service, thereby ensuring that costs will he properly recorded and can be effectively audited by the 

Public Staff and the Commission 
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EVIDENCE AND CONCWSIONS FOR FINDING OF FACT NO. 28 

The evidence supporting this finding of fact is contained in the Stipulation and Regulatory Conditions. 

Regulatory Condition No. 5.16 is intended to protect DECs and PECs North Carolina retail ratepayers from impacts of the 

merger on cost of service for ratemaking purposes. In particular, Regulatory Condition No. 5 16 ensures that DEC's and PECs 

North Carolina retail ratepayers are held harrnless from any cost assignment or allocation of costs resulting from agreements 

(a) between DEC and the Catawba Joint Owners; (h) between PEC and NCEMPA as joint owner; and (c) between either DEC 

or PEC and any of their wholesale customers. It further provides that to the extent commitments to DEC's or PECs wholesale 

customers relating to the merger are made by or imposed upon DEC or PEC that affect the benefits of bulk power revenues, 

increase DECs or PECs North Carolina retail cost of service, or increase DECs or PECs North Carolina retail fuel costs 
under reasonable cost assignment and allocation practices, those effects shall not be recognized for North Carolina retail cost of 

service or ratemaking purposes. Finally, this Regulatory Condition also provides that to the eatent that commitments are made 

by or imposed upon DEC, PEC, Duke. another affiliate, or a non-public utility operation relating to the merger, either through 

an offer, a settlement or as a result of a regulatory order, the effects of which serve to increase the North Carolina retail cost 

of service or North Carolina retail fuel costs under reasonable cost allocation practices, the effects of these commitments shall 

not be recognized for North Carolina retail ratcrnaking purposes. 

*61 Regulatory Condition No. 5.17 pmvides that the assignment or allocation of costs to the Nonh Carolina retail jurisdiction 
shall not be adversely affected as a result of the manner and amount of recovery of electric system costs from (a) the Catawba 

Joint Owners as a result of agreements between DEC and the Catawba Joint Owners or (b) the NCEMPA as a result of 

agreements between it and PEC. 

In addition, Regulatory Condition No. 5.1 8 prohibits DEC. PEC, Duke, and their affiliates from asserting that any interested 

party cannot seek the inclusion in future ;ate proceedings of cost savings that may be realized as a result of any business 

cornbination :ransaction impacting DEC and PEC 

Further, of particular significance are the protections provided by Regulatory Condition No. 5.21, which protects DECs and 

PECs retail native load customers from all liabilities of Cinergy Corporation and its subsidianes. including those incurred prior 

to and sifter Dukes acquisition of Cinergy Corporation in 2006. These liabilities include, but are not limited to, those associated 

with: (i) tnanufactured gas plant sites; (n) asbestos claims; (iii) environmental compliance; (iv) pensions and other employee 

benefits; (v) decommissioning costs; and (vi) taxes. This condition also protects DECs and PECs retail ratepayers from all 

liabilities of florida Progress Corporation and its subsidiaries. including those incurred prior to and after Progress's acquisition 

of Florida Progress Corporation in 2000. These liabilities include, hut are not limited to, those associated with the following: 

(i) any outages at and repairs of Crystal River 3; (is) manufactured gas plant sites; (iii) asbestos claims; (iv) environmental 

compliance; (v) pensions and other employee benefits; (vi) decommissioning costs; and (vii) taxes. Subsection (c) of Regulatory 

Condition 5 21 also provides that DEC's retail ratepayers shall he held harmless from all current and prospective liabilities of 

PEC. and PECs retail ratepayers shall be held harmless from all current and prospective liabilities of DEC. 

Finally, Regulatory Condition No 5.22 is a blanket hold harmless commitment. It requires DF.C, PEC. all other affiliates;  arid 

all of the non-public utility operations to take all such actions that inay be reasonably necessary and appropriate to hold North 

Carolina retail ratepayers harmless from the effects of the merger, including rate increases or foregone opportunities for rate 

decreases, and other effects otherwise adversely impacting North Carolina retail ratepayers. 

Although there was some mention during the hearing of Duke lndianes Edwardsport integrated gasification cornbined cycle 

project and Progress Energy Florida's Crystal River 3 nuclear power plant outage, none of the panes took issue with the 

aforementioned Regulatory Conditions. 
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The Cominission. therefore, finds and concludes that the above provisiOns of the Regulatory Conditions will protect DECs and 

PECs North Carolina retail ratepayers as much as reasonably possible from the potential impacts of the merger relating to risks 

. of transactions with and commitments of PEC, DEC, and Duke to wholesale customers and other parties. 

*62 EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 29 

The evidence supporting this finding of fact is contained in the Regulatory Conditions and the Code of Conduct. 

The Code of Conduct is intended to govern the relationships, activities, and transactions among and between DEC, PEC, and 

other members of the Duke holding company structure following the merger. Regulatory Condition No. 6.1 binds DEC, PEC, 

Duke, the other affiliates, and the non-public utility operations to the terms of the Code of Conduct and requires that they 

comply with its tenns. 

The proposed Code of Conduct includes revisions to the Code of Conduct approved in the Duke-Cinergy merger proceeding. 

The most substantive revisions are the following: 

(a) Revisions to the definitions to conform them to the definittons in the stipulated Regulatory Conditions 

(b) Thc inclusion of.the additional conditions approved by the Commission in Docket No. E-7, Sub 810, in Sections 111.A.2. 

and 111.A.3. 

(c) The addition of the follOwing to the exception to the prohibitions in 111.A 2 against disclosing Customer Information: To 

the extent the Commission approves a list of services to be provided and taken pursuant to one or more utility-to-utility service 

agreements, then Customer Information may be disclosed pursuant to the foregoing exception to the extent necessary for such 

services to be performed. 

(d) The addition of the following exceptions to the prohibitions in Section Ill.A.3 against the disclosure ofConfidential Systems 

Operation Information: (i) the Information is provided to employees of DEC or PEC for the purpose of implementing, and 

operating pursuant to, die JDA in accordance with the Regulatory Conditions; and (ii) the Information is necessary for the 

perforrnance of services approved to be performed pursuant to one oi:  more affiliate utility-to-unlity service agreements. 

(e) The removal of the cap in 111.113(d) and the addition of the provision that untariffed non-power, non-generation, and non-

fuel goods and services provided by DEC or PEC to DEC, PEC, or the regulated utility'affiliates or by the regulated utility 

affiliates to DEC or PEC, shall be transfened at the supplier's fully distributed cbst (as that term is defined in the Regulatory 

Condinons and Code of Conduct). 

(1) The exemption of DEC and PEC from the requirement of advance notice in 111.D(8) when a covered technology or trade 

secret is being transferred between them. 

No party took exception to any of the changes to DECs and PECs previously approved Codes of Conduct. 

'rhe Commission, therefore, finds and concludes that the Code of Conduct, as stipulated to by the Applicants, DEC, PEC, and 

the Public StatT and approved herein, will effectively govern and enable the Commission to review the relationships, activities, 

and transactions among DEC, PEC, and their affiliates following the merger. 

EVIDENCE AND CONCLUSIONS FOR FINDING .OF FACT NO. 30 

The evidence supporting this finding of fact is contained in the testimony of Applicants witness Good, thc testimony of EDF, 

et al., witness Hahn, and in Section VII of the Regulatory Conditions attached to the Stipulation. 
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*63 The purposes of Section VII are to ensure that (a) DECs and PECs capital structure and cost of capital are not adversely 

affected through their affiliation with Duke, each other, and other affiliates, and (b) both DEC and PEC have access to sufficient 

equity and debt capital at reasonable costs so as to adequately fund and matntain their current and future capital needs and 

otherwise meet their service obligations to their customers. 

These Regulatory Conditions are similar to, or improvements on, the Regulatory Conditions related to financings approved by 

the Commission in the Duke-Cinergy merger proceeding. For example, a new condition, Reguiatory Condition No. 7.8, governs 

external debt or credit arrangements and provides that, subject to the limitations imposed in Regulatory Condition No. 8.4: 

(a) DEC and PEC may borrow short-term funds through one or more joint external debt or credit arrangements, provided that 

no borrowing by DEC or PEC under a Credit Facility exceeds one year in duration, absent Commission approval; 

(b) No such arrangement shall include, as a borrower, any party other than Duke, DEC, PEC, Duke Indiana, Duke Kentucky. 

PEF, and, subject to certain limitations. Duke Ohio; and 

(c) DEC's and PECS participation in any such arrangement shall in no way cause either of them to guarantee, assume liability 

for, or provide collateral for any debt or credit other than its own. 

If the limitations with respect to Duke Ohio's participation are not met, DEC and PEC are required to discontinue participation 

within six months after the issuance of an order by the Commission 

EDF, et al.. witness Hahn testified that the Regulatory Conditions do not prohibit money pool transactions with unregulated 

affiliates of DEC and PEC. In their post-hearing Brief. EDF, et at, asserted that the Commission should adopt additional 

conditions to protect DEC and PEC ratepayers from the risk of exposure to parent and affiliate financial distress, including 

additional restrictions regarding the use of money pools and establishment of a special purpose entity (SPE) between regulated 

subsidiaries and the parent holding company. 

On rebuttal. Applicants witness Good testified that apparently EDF. el al., witness Hahn had not reviewed the money pool 

agreement provision of the Regulatory Conditions because it expressly contains the prohibition that he testified was lacking. 

Regulatory Condition No. 7.7 provides that, subject to the lumitations imposed in Regulatory Condttion No. 8 4, DEC and PEC 

may borrow through Dukes Utility Money Pool Agreement (Utility MPA). This condition explicitly continues the prohibition 

in the existing Utulity MPA of loans through Utility MPA being made to, and borrowings being made by, Duke and Cinergy 

Corporation. Further, Progress was added to this prohubition. This condition also provides that (a) the parties to such an 

agreement are limited to those participating in Dukes existing Utility MPA plus PEC, PEF (a regulated utility), Piogress, and 

PESC; and that if, after December 31, 2011. certain requirements with respect to Duke Ohio's generation assets are not met, 

then DEC and PEC must seek further approval from the Commission to continue to participate in the Utility MPA. 

*64 Additionally, the preamble to Section VII explicitly states that these Regulatory Conditions do oat supersede any orders 

or directives of the Commission regarding specific securities issuances by DEC, PEC, or Duke, and that approval of thc merger 

hy the Commission does not restrict the Commission's right to review, and by order to adjust. DECs or PECs cost of capital 

for ratemaktng purposes for the etTect(s) of the securities-related transactions associated with the merger. 

Othcr than as discussed above. no party took exception to any of these Regulatory Conditions. 

rhe Commtssion is not persuaded by the testimony of EDF. et al.. witness }falai or the arguments of EDF, et at. that additional 

Regulatory Conditions are needed to protect DECs or PECs ccst of capital ur capital structures. Rather, the Commission is 

of the opinion, and. therefore, finds and concludes. that the Regulatory Conditions nicluded in the Stipulation are reasonable, 

appropriate and effectively address as much as reasonably possible the concerns ielated to potential financing issues arising 
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from the merger. In particular, the Commission finds and concludes that the Regulatory Conditions effectively ensure as much 

as reasonably possible that (a) neither DEC's nor PEC's capital structures and cog of capital are adversely affected because 

of their atEliation with Duke, each other, and other affiliates. and (b) both DEC and PEC have sufficient access to equity and 

debt capital at a reaisonable cost to adequately fund and maintain their currcnt and future capital needs and otherwise meet their 

service obligations to their customers. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF F.4cr NO. 31 

"rhe evidence supporting this finding of fact is contained in thc Stipulation, Regulatory Conditions, the testimony of Applicants 

witness Good and the testimony of EDF, et al., witness Hahn. 

Section VIII.of the Regulatory Conditions addresses the risks and concerns related to corporate governance and ring-fencing 

issues arising from the merger. These Regulatory Conditions are intended to ensure the continued viability of DEC and PEC 

and to insulate and protect DEC, PEC, and their North Carolina retail ratepayers froin the business and financial risks of Duke 

and the affiliates within the Duke holding company system, including the protection of utility assets from liabilities of affiliates. 

'Ring-fencing can be defined as'the legal walling off of certain assets or liabilities within a corporate system, including the 

creation of a new subsidiary to protect (i.e., ring-fence) specific assets from creditors. Ring-fencing measures are used to 

insulate a regulated utility from the potentially riskier activities of unregulated affiliates From a debt rating agency perspective, 

ring-fencing mechanisms are techniques used to isolate the credit risks of one company within an affiliated group from the 

risks of other companies within that group. COncurrent use of numerous ring-fencing measures, including regulatory, financial, 

structural, and operational restrictions, is considered to be the most effective way to separate risk. 

*65 Only EDF, et al., witness Hahn alleged that ring-fencing conditions in addition to those contained in the Regulatory 

Conditions are required. He recommended that the ,Commission impose four additional conditions: (a) limiting cash dividend 

payments to Duke from DEC and PEC to DECs and PECs annual net income; (b) requiring DEC and PEC to maintain a 

capital stnicture with at least 40 percent equity; (c) requiring that DEC's and PECs boards of directors each include at least one 

independent director; and (d) requiring that an SPE be insened between the parent conipany and PEC and DEC. 

• 

Applicants witness Good responded to each of EDF, et al., witness Hahn's 'ring-fencing' proposals. Good testified that, contrary 

to Hahn's assertions, the rating agencies have not expressed the opinion that either DEC or PEC should be further insulated 

from the actioas of affiliates above and beyond the protective measures that rare already in place. Fitch Ratings. S&P. and 

Moody's Investors Service (Moody's) each reviewed the.merger tranšaction and. on that basis, affirmed the ratings of Progress 

and its subsidiaries on January 10, 2011. According to witness Good, S&P placed the ratings of Progress. PEC, and PEI,  on 

'CreditWatch with Positive Implications,' indicating a likely upgrade The credit ratings of Duke and its subsidiaries were 

affirmed by S&P and Moody's on the same date. 

Applicants witness Good then described the ring-fencing conditions as being intended fo ensure the continued viability of DEC 

and PEC and to insulate and protect DEC, PEC, and their North Carolina retail ratepayers from the business and financial risks 

of Duke and the affiliates within the Duke holding company system. including the protection of utility assets from liabilities 

of affiliates. 

Regarding EDF, et al., witness Hahn's testimony to the effect that the Regulatory Conditions do not contain any limits on PECs 

and DEC's authority to pay dividends and his proposal that the cash dividends paid to Duke by DEC and PEC be limited to 

DECs and PF.C's annual net income, Applicants witness Good testified. on rebuttal, that both Regulatory Condition Nos. 8.1 

and 8.2 provide such limitations and that those limitations are reasonable and appropriate. 

Regulatory Condition No. 8.1 requires DEC and PEC to manage their respective businesses so as to maintain an investment 

grade debt rating on all of their rated debt issuances with all of the debt rating agencies. If the debt rating of either DEC or PEC 
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falls to the lowest level still considered investment grade at the time, a written notice by DEC or PEC must be filed with the 

Commission and provided to the Public Staff within five days, along with an explanation as to why the downgrade occurred. 

Furthermore, within 45 days of such notice. DEC or PEC are required to provide the Commission and the Public Staff with a 

specific plan for maintaining and improving its debt rating. The Commission, after notice and hearing, may then take whatever 

action it deems necessary consistent with North Carolina law (o protect the interests of DEC's or PECs North Carolina road 

ratepayers in the continuation of adequate and reliable service at just and reasonable rates. Regulatory Condition No. 8.2 limits 

DECs and PEC's cumulative distributions paid to Duke subsequent to the merger to (a) the amount of retained earnings on the 

day prior to the closure of the mcrger, plus tb) any future earnings recorded by DEC and PEC subsequent to the merger. 

*66 In response to cross-examination by counsel for EDF, et al.. with respect to whether the Regulatory Conditions would 

allow DEC and PEC to write a dividend check for the total amount of total retained earnings, Applicants witness Good stated 

that she did not believe the Regulatory Conditions would allow that because DEC and PEC would be in violation of a number 

of conditions. For example, Good testified that it would be difficult to maintain investment grade ratings if DEC or PEC had 

zero equity and difficult to rneet the condition that requires DEC's and PECs debt balance to be no more than 65 percent of 

total capitalization. 

Turning to EDF, et al., witness Hahn's second recommendation, that DEC and PEC should be required to maintain a capital 

structure with at least 40 percent equity. Applicants witness Good explained that, in addition to Regulatory Condition Nos. 8.1 

and 8.2, the Commission has statutory authority to approve appropriate capital structures for both DEC and PEC. Furthermore, 

Good testified that Regulatory Condition No. 8 3 imposes requirements with respect to a minimum equity ratio. 

Regarding EDF, et al., witness liahn's proposal that both DEC and PEC should be required to have at least one independent 

director, Applicants witness Good explained that Hahn's justification for this proposal appeared to be that it would provide 

additional protection for DEC's and PECs North Carolina retail ratepayers if Duke or another affiliate filed bankruptcy. Good 

pointed out that Regulatory Condition No. 8.10 addresses that situation by requiring DEC or PEC to notify the Cummission, 

in advance if possible, if an affiliate experiences a defauh on an obligation that is material to Duke or files for bankruptcy 

and such bankruptcy is material to Duke, DEC or PEC. Good explained that this notice requirement is sufficient to allow the 

Commission to take whatever action may be appropriate to protect customers from the risks associated with the bankruptcy 

of Duke or an affiliate. 

Additionally. Applicants witness Good observed that Regulatory Condition No. 8.4 allows DEC and PEC to participate in 

Dukes Utility MPA and any other authorized external joint debt or credit arrangement only to the extent such participation 

is beneficial to their respective retail ratepayers and does not negatively affect DECs or PFC's ability to continue to provide 

adequate and reliable service at just and reasonable rates, 

Regarding EDF, et at , witness lialm's last recommendation, that DEC and PEC be transferred into an SPE, Applicants witness 

Good testified that this measure is unnecessary. Good noted that llahn had acknowledged that PEC will be a wholly-owned 

subsidiary of Progress, which NY ill be a subsidiary of Duke after the merger. Further, given the comprehensive nature of the 

Replatory Conditions, Good testified that the transfer of PEC and DEC into an SPE is not warranted, as the Regulatory 

Conditions require PEC and DEC to operate completely separately from their parent and affiliates, to keep separate books and 

accounting, and to provide the Commission and Public StatT with advance notice of any activity that might harm PEC or DEC. 

*67 In its response to the pre-filed testirnony of EDF, et al., witness Hahn, the Public Staff provided excerpts of the Regulatory 

Conditions and Code of Conduct provisions with nng-lencing implications highlighted to show the revisions that had been 

made to the Regulatory Conditions approved in the Sub 795 Order approving the Duke-Cinergy merger. The Public Staff also 

highlighted the additional ring-fencing provisions agreed to by the stipulating parties. rhe Public Staff further stated that ring-

fencing In the regulated uulity context generally is intended to protect ratepayers from risks created by unregulated affiliates. 
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With respect to EDF, et al., witness Hahn's specific recommendations, the Public Staff noted that the Regulatory Conditions 

require a minimum equity ratio, albeit indirectly. Also, Dukes current Master Credit Facility includes a covenant restricting 

the ratio of debt to total capitalization on a consoltdated basis to 65 percent, which conversely imposes a minimum 35 percent 

equity ratio. The Public Staff stated that it pursued (his approach, rather than a specific minimum percentage of equity, because 

financial conditions could change. For example, if a subsequent credit arrangement required Duke to limn the ratio of debt to 

60 percent of total capitalization. thc minimum equity ratio for DEC and PEC would increase to 40 percent. 

The Public Staffs response also noted that the Regulatory Conditions explicitly provide that DEC's and PEes North Carolina 

retail ratepayers shall be held harmless from all liabilities of Cinergy Corporation and Florida Progress Corporation, and all 

liabilities of all of thcir subsidiaries, including liabilities incurred both before and after the earlier mergers. 

With respect to bankruptcy, the Public Staff noted that bankruptcy of one of the regulated utility subsidiaries is unlikely given 

the extent of current state regulation, making the real issue the risks created by unregulated affiliates. To that end, the Public 

Staff stated that Regulatory Condition No. 8.5. onc of the new conditions proposed by the Stipulation, provides a mechanism 

by which the Commission can deterniine whether the cumulative investment by Duke in assets, ventures, or entities other than 

regulated utilities is reasonably likely to affect DEC or PEC. More specifically, this condition requires Duke to 'notify the 

Commission within 90 days following the end of any fiscal year for which Duke Energy reports to the Secunties and Exchange 

Commission assets in its operations other than regulated utilities that are in excess of 22 percent of its consolidated total assets.' 

This condition further proVides a process by which parties can file comments in response to the notice and explicitly provides 

that the Commission can then take action if needed to protect DEC's and PEC's retail ratepayers. 

As previously discussed, Regulatory Condition No. 8.4 I irnits the continued participation of DEC and PEC in the Duke Utility 

MPA and in other joint debt and credit arrangements with affiliates. It provides that DEC and PEC may continue to participate 

in such• arrangements only to the extent that such participation is beneficial to their respective retail ratepayers and does not 

negatively affect DECs or PF.C's ability to continue to provide adequate and reliable service at just and reasonable rates. 

*68 As discuased above, EDF, et al., contended that the Commission should adopt additional conditions to protect MCI and 

PECs ratepayers from the risk of pOtential exposure to parent and affiliate financial distress. The Commission, however, is not 

persuaded that such additional conditions are necessary or appropriate. Rather, the Commission is persuaded by the evidence, 

ircluding the comprehensiveness of the Regulatory Conditions, the testimony of Applicants witness Good, and the position 

taken by the Public Staff, that the Regulatory Conditions included in the Stipulation are reasonable and effectively address as 

much as reasonably possible the potential risks and concems related to exposure to parent and affiliate financial distress and 

that the additional ring-fencing measures recommended by EDF, et at, witness Hahn are not necessary 

The Commission, therefore, finds and concludes that the Regulatory Conditions effectively address as much as reasonably 

possible potential risks and concerns related to corporate governance and ring-fencing issues ansing from the merger by ensuring 

the continued viability of DEC and PEC and insulating and protecting DEC, PEC, and their retail ratepayers from the business 

and financial risks of Duke and the affiliates within the Duke holding company system, including the protection of utility assets 

from the liabilities of affiliates. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 32 

The evidence supporti4 this finding of fact is contained in the Regulatory Conditions attached to the Stipulation, and the 

'testimony of Public Staff witness Hoard. 

The purpose of Section IX of the Regulatory Conditions is to ensure that the Cornmission receives sufficient notice to 

exercise its lawful authority over proposed mergers, acquisnions,. and other business combinations involving Duke, DEC, 

PEC, other affiliates, or the non-public utility operation. Regulatory Condition No. 9.1 provides for Commission approval 

nf future proposed mergers by DEC or PEC. Regulatory Condition No. 9.2 requires that advance notification be filed with 
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the Commission at least 90 days prior to the proposed closing date for the proposed merger, acquisition, or other business 

combination that is believed not to have an effect on DEC's or PEC's rates or service, but which involves Duke. other affiliates. 

or the non-public utility operations and which has a transaction value exceeding $1.5 billion. Any intereated party may file 

comments within 45 days of the filing of the advance notification, and, if timely comments are filed, the Public Staff is required 

to place the matter on a Commission Staff Conference agenda and recoinmend how the Commission should proceed. This 

condition further provides that, if the Commission determines that the merger, acquisition. or other business combination 

requires approval, an order shall be issued requiring the filing of an application. and no closing can occur until and unless the 

Commission approves the proposed merger, acquisition, or business combination. 

*69 In response to questions by the Commission. Public Staff witness Hoard confirmed that Regulatory Ccndition No. 9.1, 

among other things. documents the understanding between the Applicants and the Public Staff that a future merger of DEC 

and PEC inust be appmved by the Commission. 

The Commission, therefore, finds and concludes that the Regulatory Conditions will effectively enable the Commission to 

exercise its jurisdiction over business combinations involving Duke or other members of the Duke holding company structure 

following the merger by ensuring that the Commission receives sufficient notice to exercise its lawful authority over proposed 
mergers, acquisitions, and other business combinations involving Duke, DEC, PEC, other affiliates, or the nonpublic utility 

operations of DEC and PEC. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 33 

The evidence supporting this finding of fact is contnined in the Regulatory Conditions attached to the Stipulation. 

The Regulatory Conditions in Section X are intended to ensure that the Commission receives adequate notice of, an d opportunity 

to review and take such lawful action as is necessary and appropriate with respect to changes to the structure and organization 

of Duke, DEC. PEC, and other affiliates, and nonpublic utility operations of DEC and PEC as they may affect North Carolina 

retail ratepayers. 

Regulatory Condition No. 10.1 provides that DEC and PEC are required to file notice with the Commission 30 days prior to 
the initial transfer or any subsequent transfer of any services, functions, deparunents, employavs. rights, obliaations, assets; or 

liabilities from DEC or PEC to DEES, PESC, Duke. another affiliate, or a nonpublic utility operation that (a) involves services. 

functions. departments, employees, rights, obligations, assets; or liabilities other than those of a governance or corporate nature 

that traditionally have been prey ided by a service ximpany, or (b) potentially would have a significant effect on DECs or PECs 

public utility operations. 

Regulatory Condition No. 10.2 provides that, upon request, DEC and PEC shall meet and consult with, and provide requested 

relevant data to, the Public Staff regarding plans for significant dianges in DECs, PF,Cs or Dukes organization, structure 

(including RTO developments), and activities. the expected or potential impact of such changes on DEC's or PECs retail rates, 

operations and service; and moposals for assuring that such plans do not adversely affect DECs or PECs retail customers. To 
the extent that proposed significant changes are planned for the organization, structure, or activities of an affiliate or nonpublic 

utility operation and such proposed changes are likely to have an adverse impact on DECs or PEC's retail customers. then 

DEC's and PECs plans and poposals for assuring that those plans do not adversely affect those customers must be included in 

these meetings DEC and PEC shall inform the Public Staff promptly of any such events and changes. 

*V The Commission, therefore, finds and concludes that the Regulatory Conditions effectively address risks and concerns 

related to structure and organization arising from the merger as much as reasonably possible by ensuring that the Commission 

will receive adequate notice of, and an opportunity to review and take such lawful action as is necessary and appropriate with 

respect to. changes to the structure and organization of Duke, DEC, PEC, and other affiliates, and nonpublic utility operations 

of DEC and PEC as they may affect North Carolina retail ratepayers. 

0000154 

100 



SOAH Dkt. No. 473-17-1172 
PUC Docket No. 46238 

Staff RFI 2-17 (NEE) 
Page 101 of 228 

In the Matter of Application of Duke Energy Corp:ration.... 298 P LI,RAth 3G3... 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 34 

The evidence supporting this finding of fact is contained in the Regulatory Conditions attached to the Stipulation. 

Section X111 of the Regulatory Conditions provides procedures for the implernentation of conditions requiring advance notices 

and other filings arising from the merger No party stated any opposition to these Regulatory Conditions. ' 

Regulatory Condition No. 13.1 provides detailed procedures and dcsignated Sub dockets for filings pursuant to the Regulatory 

Conditions that are not subject to the advance notice provisions of Regulatory Condition No 13.2. This Regulatory Condition 

provides that filings related to (a) affiliate matters required by Regulatory Condition Nos. 5.4, 5.5, 5.6, 5.7, and 5.23 and the 

tiling permitted by Regulatory Condition No. 5.3 shall be made by DEC and PEC in Sub 986A and Sub 998A, respectively; 

(b) financings required by Regulatory Condition No. 7.6, and the filings required by Regulatory Condition Nus. 8.5, 8.6, 8.9, 

8.10 and 8.11 shall be made by DEC and PEC in Sub 9868 and Sub 9988, respectively; (c) compliance filings required by 

Regulatory Condition Nos 3.I(d) and 14.4 and filings required by Sections111.A.2(1).111.A.3(e), (f), and (g),111.D.5, and 111.D.8 

of the Code of Conduct shall be made in Sub 986C and Sub 998C: (d) the independent audits required by Regulatory Condition 

No. 5.8 shall be made in Sub 986D; and (e) orders and filings with the FERC, as required by Regulatory Condition Nos. 3.I(d). 

3.11 and 5.13 shall be made by DEC and PEC in Sub 986E and Sub 998E, respectively. 

Regulatory Condition No. 13.2 provides that advance notices filed pursuant to Regulatory Condition Nos. 3.1(c), 3.3(b), 3.7(c), 

3.10(c), 4.2, 5.3, 8.8, and 10.1 shall be assigned a new, separate Sub docket and imposes detailed requirements and procedures 

for processing such notices. 

The Commission. therefore, finds and concludes that Section X111 of the Regulatory Conditions provides appropriate and 

effective procedures for the implementation of conditions requiring advance notices and other filings arising from the merger. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 35 

The evidence supporting this finding of fact is contained in the Regulatory Conditions attached to the Stipulation. 

The purpoie of Section XIV of the Regulatory Conditions is to ensure that Duke, DEC, PEC, and all other affiliates establish 

and maintain the structures and processes necessary to fulfill the commitments expressed in the Regulatoly Conditions and the 

Code of Conduct in a timely, consistent and elfective nlanner. The requirements in this section are new. 

*71 Regulatory Condition No. 14.1 requires Duke, DEC. l'EC, and all other affiliates to devote sufficient resources to the 

creation, monitoring and ongoing improvement of effective internal compliance programs to ensure compliariae with the 

Regulatory Conditions and the Code of Conduct. It further requires them to take a proactive approach toward correcting any 

violations and reporting them to the Commission, including the implementation of systems and protocols for monitoring, 

identifying, and correcting possible violations, a management culture that encourages compliance among all personnel, and the 

tools and training sufficient to enable employees to comply with Commission requirements. 

Regulatory Condition No. 14.2 requires DEC and PEC to designate a chief compliance officer who will be responsible for, 

compliance with the Regulatory Conditions and Code of Conduct. This person's name and contact information must be posted 

on DECs and PEC's lntemet Website. Regulatory Condition No. 14 3 requires that annual training be provided by DEC and PEC 

on the requirements and standards contained within the Regulatory Conditions and Code of Conduct to all of their employees, 

including service coMpany eniployees, whose duties in any waymay be affected by such requirements and standards 

Finally, Regulatory Condition No. 14 4 states that if DEC and PEC discover that a violation of the requirements or standards 

contained within the Regulatory Conditions and Code of Conduct has occurred, then they are required to tile a statement wrth 
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the Commission describing the circumstances leading to that violation and the mitigating and other steps taken to address the 

current or any future potential violation. 

The Commission, therefore, finds and concludes that these Regulatory Conditions will effectively ensure monitoring and 

compliance with the Regulatory Conditions and the Code of Conduct by requiring Duke, DEC, PEC, and all other affiliates to 

establish and maintain the stroctures and processes necessary to fulfill the commitments expressed in the Regulatory Conditions 

and the Code of Conduct in a timely, consistent and effective manner. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 36 

The evidence supporting this finding of fact is contained in the application. the Stipulation, and the testimony of Applicants 

wimesses Rogers, Johnson, Sans, and Williams, EDF, et al., witness I lahn. NC WARN witness Colton and NCSEA witness 

Urlaub. 

The Applicants state in the application that the proposed merger in no way diminishes the Commission's authority to regulate 

the service quality of DEC and PEC. Section X1 of the Regulatory Conditions attached to the Stipulation contains ten separate 

provisions that are intended to ensure that DEC and PEC continue to implement and further their commitment to providing 

superior utility service by meeting recognized service quality indices and implernenting the best practices of each other and their 

utility affiliates to the extent reasonably practicable. These provisions include overall service quality, best practices, reliability 

reports, notice of audits by the North American Electric Reliability Corporation and the SERC Reliability Corporation, right-

of-way maintenance expenditures and clearance practices, customer access to service representatives and other services, call 

center operations, customer surveys, and regular meetings with the Public Staff on matters related to service quality. In addition, 

Paragraph No. 14 of the Stipulation provides that DEC, PEC, and thc Public Staffwill work together after the close of the merger 

to propose a rulemaking proceeding for standardizing the indices commonly used in the electric utility industry to measure 

service quality for use in reporting by North Carolina electric utilities. 

172 Witnesses Rogers and Johnson emphasized DECs and PEC's commitment to safe and reliable service. Witness Sims 

testified that she and co-worker Mullinax started the integration process by saying that safety. reliability, and customer service 

are important to their business and they wanted to form not only the largest utility but also the best utility and expected 

safety and reliability and customer service to continue at its present quality level, if not improve. Sims stated that it is the 

Applicants responsibility to deliver safe and reliable power and customer service at all times. regardless of the merger. and 

they would continue to monitor that as a normal part of doina business. Witness Williams pointed out that the Commission's 

rules governing service quality, billing, deposits, and collections will continue to apply to all customers after the merger; the 

Public Staffs Consumer Services Division will still investigate customer complaints and ensure that DEC and PEC comply 

with the Commission's rules and treat their customers fairly and respectfully; a customer can still file a formal complaint with 

the Commission to resolve disputes; and several of the proposed Regulatory Conditions provide added protections. Williams 

stated that these multiple safeguards ensure that the meraer will not result in a degradation of service to DEC's and PECs low-

income and smaller customers. 

NC WARN witness Colton proposed that the Commission impose additional regulatory conditions beyond those contained in 

the Stipulation. Witness Colton asserted that, in general. the larger the company the less responsive it is to its smailer customers 

and the more rigid its customer service practices. He therefore recommended that the Commission require PEC and DEC 

to implement several energy efficiency programs focused on low-income customers and low income assistance programs as 

conditions for approval of the merger. NCSEA also asked the Commission to evaluate and consider mitigating measures to 

address NCSEA's perceived impact of the merger on low income customers. 

Applicants witness Williams questioned witness Colton's basic premise and addressed each of his recommendations. Witness 

Williams explained that the harms postulated by Colton are entirely speculative. There is no evidence that the combined 
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company will be less attentive to or less sensitive to its smaller customers. Thus. witness Williams concluded that Colton's 

various mitigation measures are unneeded. 

Witness Williams testified that the merger will not impair or modify the Commission's oversight, consurner protection authority 

or regulatory control over the combined company. Williams noted that the Commission's rules goveming service quality, billing, 

deposits and collections will still apply to PEC and DEC after the merger. These rules include: Rule R8-6 which requires a utility 

to thoroughly investigate all custoiner complaints; Rule R8-14 which requires utilities to test meters upon customer request; 

Rules R8-16 and 17 which establish service frequency and voltage requirements; Rule R8-20 which governs disconnection of 

service: Rule R8-24 which requires service extensions; Rule R8-44 which establishes billing adjUstment procedures for over-

and under-charges; Rule R8-5 l which requires a utility to provide a customer his or her billing history upon request; and the 

entire Rule R12 section which contains the rules associated with establishment of service, security deposits, and disconnection 

for non-payment. 

*73 Further, witness Williams testified that the Public Staffs Consumer Services division will still investigate customer 

complaints and ensure PEC and DEC comply with the Commission's rules and treat their customers fairly and with respect. 

Customers can still file forrnal complaints with the Commission and Regulatory Conditions l 1.8, 11.9 and 11.10 require PEC 

and I)EC to have knowledgeable and experienced customer service representatives available 24 hours a day to handle all types 

of customer service inquiries. The combined cornpany will continue to provide quarterly repiwts to the Public Staff on call 

center performance, and conduct customer service surveys. 

Witness Williams concluded that these multiple consumer safeguards remain intact and ensure that the merger will not result 

in a degradation of service to PEC's and DEC's low income and smaller customers. 

Regarding witness Colton's claim that the combined company will implement more rigid customer service procedures, witness 

Williams disagreed with that assertion, explaining that each utility today has data processing and inforrnation systems that 

accommodate consideration of individual customer circumstances. While the systems may be consolidated or standardized at 

some point after the merger. that action will in no way impede a customer service representatives ability to consider individual 

customer circumstances. He stated that an information SYstem is merely a tool to facilitate custoiner interaction. The tool docs 

not control or constrain the range of options available to customer service representatives. Witness Williams observed that 

witness Colton offered no support for his allegation that adoption of a single computer system will alter or constrain discretionary 

decisions by customer service representatives. Neither the consolidation of information systems nor any other action resulting 

from the merger will erode rules adopted by the Commission. The utilities will continue to comply with all Commission rules 

and regulations, including those focused on 'payment-trouble& customers. In fact, the proposed Rceulatory Conditions add 

protections above those required by the Commission's rules and regulations. 

With regard to witness Colton's specific mitigation proposals, witness Williams explained that such proposals are not necessary 

and should only be considered in PEC's and DEC's integrated resource planning (1RP) proceedings. Wttness Williams stated that 

all of the mitigation measures in question involve questions of resource planning. The role energy efficiency and low income 

customer weatherization and support should play in the provision of electric service must be considered in the Commission's 

annual IRP process. Only in that context can the least cost mix of resources be identified. He observed that the Commission 

has adopted comprehensive resource planning rules and rules governing the selection, filing and approval of energy efficiency 

rneasures and programs and that Colton's concepts and proposals should be addressed via these established Commission 

proceedings. 

*74 Wi(h regard to Collon's recommendation that PEC and DEC be required to make annual payments to a North Carolina 

financing organization to provide monetary support to low income customers, witness Williams testified that this is not the first 

time NC WARN has proposed creation of such a public benefits Rind (PBF). He noted that in the fall of 2008, NC WARN 

proposed adoption of a PBF to fund an independently administered energy efficiency program. After considering the comments 

of numerous parties, the Commission, in its December 2. 2008 Order in Docket No. E-100, Sub 120, concluded that 'the 
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Commission lacks sufficient statutory authority to compel the establishment and funding of an independently administered 

energy efficieney program such as that proposed by NC WARN. Moreover, the Commission determines that establishment of 

such a program at this time is inconsistent with the provisions of Senate Bill 3 and the intent of the General Assembly expressed 

therein. Witness Williams asserted that nothing has changed to alter the Commission's previous conclusion. 

With respect to witness Colton's recommendation that the Commission establish energy efficiency portfolio standards (EEPS), 

an arrearage management program (AMP), or implement best energy efficiency practices for all utilities in the combined 

company, witness Williams explained that again all of these mitigation measures are based upon the assumption that the merger 

will detrimentally impact low income and small customers. However, other than Colton's bare assertion that bigger companies 

arc, in general, less sensitive to low income customers than smaller companies, there is nothing in the record to support this 

allegation. 

With regard to an AMP. witness Williams testified that both DEC snd PEC have options available to assist customers with 

resolving arrearages. Both utilities offer installment payment plans, equal payment plans, credit extensions, and other assistance 

to help customers with payment of past-due bills. The utilities are not proposing to eliminate any of these currently available 

options. In addition. witness Williams reiterated that thc Commission's rules pertaining to customer payments, deposits, billing. 

and collections are not changing, and the Public Staff Consumer Services Division will continuc to assist customers. 

With regard to EEPS, witness Williams explained that Senate Bill 3 established a renewable energy and energy efficiency 

porttblio standard (REPS) that DEC and PEC must meet. He stated that this merger is neither the appropriate time nor 

place to address DSM/EE program selection. The Commission has a rigorous IRP process in place to evaluate and select 

resources, including DSM/EE. The Comrnission also requires PEC and DEC to annually file their REPS compliance plans. The 

Commission reviews the plans and determines whether they should be approved. In addition, the Commission has specific rules 

and procedures in place to guide the evaluation and approval of specific DSM/EE programs Witness Williams concluded that 

the proper forum to address DSM/EE options is in the IRP proceedings and durtng the DSM/EE approval process. 

*75 The Commission has carefully considered the concerns expressed by witness Colton recording the potential loss of 

attention and responsiveness by a larger company to the circumstances of individual customers. The Commission concludes that 

the Regulatory Conditions agreed to by the Applicants and the Public Staff and attached to the Stipulation adequately address 

the preservation of high quality service for all of DECs and PECs customers. Funher. the Commission is confident of its ability 

and that of the Public Staff to ensure that this commitment is met. 

The Commission is not persuaded that the evidence presented by witness Colton is sufficient to require that additional service 

quality, customer service, energy efficiency or customer assistance programs 5hould be established as part of the Commission's 

approval of the merger. The Commission concludes that there has not been sufficient evidence presented that customer service 

or service quality will be harmed as a result or the merger. All of the current safeguards regarding customer service and service 

quality will continue following the merger. Funhermore. many of the mitigation methods proposed by NC WARN can be mote 

appropriately addressed in PECs and DECs annual IRP. DSM/EE and/or REPS proceedings. 

ln their post-hearing Brief, EDF, et al., asserted that the Commission should adopt additional conditions, designated as 

Proposed Conditions 	to ensure that PECs and DECs customers receive maximum benefits lrom energy efficiency. They 

recommended that the Commission require a commitment at the holding company level for the Carolinas operating companies 

to achieve the energy efficiency savings perforrnance target approved by the Commission in Docket No. E-7, Sub 831 (save-

a-wutt); require a study of energy efficiency best practices by an independent consultant to ensure implementation of best 

practices at the merged holding company and its Carolinas operating companies; require DEC and PEC to conduct and update 

at least every four years a joint analysis of the potential for cost-eflective energy efficiency resources; require the Applicants to 

convene a stakeholder process to develop and propose for Commission approval a new compensation and inceMive mechanism 

for energy efficiency that would take effect upon expirmion of the currently approved DEC and PEC mechanisms. In addition, 
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EDF. et  al,, proposed a condition to require an additional contribution from Dukes shareholders for the purpose of funding 

low-income weathertzation. in an amount to be determined by the Commission. 

On June 18, 2012, EDF, et al., filed comments in which it stated that since the filing of their post-hearing Brief, EDF, et al.. 

entered into a settlement agreement with the Applicants that resolved the issues between them in the South Carolina proceeding 

As a result of this settlement EDF, et al., stated that they desired to withdraw Proposed Conditions 3.3.-d. 

The Commission is not convinced that a condition requiring an additional contribution from Dukes shareholders for the putpose 

of funding low-income weatherization would be reasonable or appropriate in this proceeding. Senate Bill 3 established a R.EPS 

that DEC and PEC must meet. The Commission has an annual IRP process to evaluate and select resources, including DSM/ 

EE. The Commission also requires PEC and DEC to annually file their REPS compliance plans. The Commission reviews the 

plans and determines whether they should be approved. In addition, the Commission has specific rules and procedures in place 

to guide the evaluation and approval of specific DSM/EE programs. Thus, the proper forum to address DSM/EE options is in 

the IRP proceedings and dunng the DS M/EE approval process. Therefore, the Commission is not persuaded that the proposed 

additional conditions are reasonable or appropriate. 

*76 In its post-hearing Brief, NC WARN recommended that the Commission adopt additional conditions requiring the 

Applicants to make a contribution of S27 million annually over the next decade for energy efficiency and cotiservation-based 

services that NC WARN asserted would partially mitigate the impacts of the merger oil low-income families; create an AMP 

that would partially Mitigate the impacts of the merger on low-income families; require that best practices in energy efficiency 

and conservation programs be a priority of the new Duke Energy; and order that side agreements between the parties be entered 

into the record. 

The Commission is not convinced that NC WARN's recommended conditions are reasonable or appropriate in this proceeding. 

The Commission has tm annual IRP process to evaluate and select resources, including DSM/EE. As stated above, die 

Commission reviews the plans and deterrnines whether they should be approved In addition, the Commission has specific rules 

and procedures in place to guide the evaluation and approval of specific DSM/EE programs. Thus, the proper forum to address 

DSM/EE options is in the 1RP proceedings and during the DSM/EE approval process. 

in response to NC WA RN's request that all settlement agreements be filed with the Commission. in the Commission's November 

2, 2011 Post-Hearing Order, Question No. 18, the Commission directed the Applicants to provide the Commission with a copy 

of all settlement agreements related to the merger. On November 17, 2011, the Applicants filed their verified responses to the 

questions propounded by the Commission in the Post-Hearing Order, including copies of 18 settlement agreements related to 

the merger. On May 17, 2012, the Applicants filed copies of two additional settlement agreements and 12 revised agreements. 

On June 14, 2012, the Applicants filed a copy'of one additional settlement agreement. All of these documents were filed by the 

Applicants under seal as proprietary and confidential. Therefore, on and after November 17, 2011, all parties to this proceeding 

had the opportunity to sign a confidentiality agreement and obtain copies of the Applicants settlement agreements with other 

parties. 

The Commission, therefore, finds arid concludes that the Commission's existing regulatory authority and procedures and (he 

Regulatory Conditions will effectively ensure that DEC and PEC maintain a strong commitment to customer service after the 

merger. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO 37 

The evidence supporting this finding of fact is contained in the Regulatory Conditions attached to the Stipulation. 
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Section X11 of the Regulatory Conditions is intended to ensure that DECs and PECs North Carolina retail ratepayers do not 

bear any additional tax costs as a result of thc merger arid that they receive an appropriate share of any tax benefits associated 

with the service company affiliates, as defined in Section! of the Regulatory Conditions. 

Regulatory Condition No. 12.1 provides that under any tax sharing agreement neither DEC nor PEC will seek to recover from 

their North Carolina retail ratepayers any tax cost that exceeds DECs or PECs tax liability calculated as if DEC and PEC were 

stand-alone taxable entities for tax purposes 

*77 Regulatory Condition No. 12.2 provides that the appropriate portion uf any income tax benefits assoeiated with DEBS and 

PESC will accrue to the North Carolina retail operations of DEC and PEC for regulatory accounting, reporting, and ratemaking 

purposes. 

No party questioned the appropriateness or effectiveness of Regulatory Condition Nos. 12.1 and 12.2. 

The Commission, therefore, finds and concludes that Regulatory Condition Nos 12.1 and 12.2 will effectively ensure as rnuch 

as reasonably possible that DECs and PECs North Carolina retail ratepayers (a) arc protected from any adverse effects of a tax 

sharing agreement, and (b) will receive an appropriate portion of income tax benefits associated with DEES and PESC. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 38 

The evidence supporting this finding of fact is contained in the Regulatory Conditions attached to the Stipulation. 

Section V of the Regulatory Conditions is intended to ensure that (a) costs incurred by DEC and PEC arising from transactions 

with affiliates are properly incurred, accounted for, and directly charged, directly assigned, or allocated to DECs and PECs 

North Carolina retail operations, and (b) only those costs that produce benefits for DECs and PECs North Carolina retail 

ratepayers are included in their respective cost of service for retail ratemaking purposes. 

Regulatory Condition No. 5.1 provides that in aceotdance with North Carolina law the Commission and the Public Staff will 

continue to have access to the books and records of DEC, PEC, Duke, other affiliates, and the nonpublic utility operations of 

DEC and PEC. 

No party questioned the effectiveness of Regulatory Condition No 5.1. 

Thc Commission, therefore, finds and concludes that the Regulatory Conditions will effectively operate to ensure as much as 

reasonably possible that the Commission and the Public Staff continue to have access to the books and record.% of DEC, PEC, 

and other members of the Duke holding company system in accordance with North Carolina law. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 39 

The evidence supporting this finding of fact is contained in the application. the testimony of Applicants witnesses. the 

Applicants verified responses to the Commission's Post-Hearing Order, and the testimony of NCSEA witness Urlaub. EDF. et  

al., witness llahn. Public Staff witness Morey, and Public Staff witness Hoard 

NCSEA vdtness Urlaub testified that the merger is not motivated by potential fuel savings or any operational efficiency, citing 

the investment analyst mports attached to the application as Exhibit 2. Urlaub argues that these third-party analysts focused 

on the strategy behind the merger and that, therefore. the merger does not appear to be driven by the metrics that traditionally 

underlie mergers. While conceding that the merger produces benefits, he questioned whether the benefits exceed the costs. 

He further opined that whether benefits from the merger exceed the risks and costs cannot be easily discerned because the 

Applicants failed to discuss any costs, risks or potential harms resulting from the merger. 
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*78 Thc concerns expressed by EDF. et  al.. witness Hahn have been discussed extensively in this Order and need not he 

repeated here. In short, EDF, et al., concedes that the merger will provide benefits, but insists that it has not been shown that 

North Carolina would enjoy benefits commensurate with the expected costs. 

As discussed earliei, Public Staff witness Hoard testified that he had.reviewed the existing Regulatory Conditions and Codes 

of Conduct approved for DEC and PEC and the set attached to the Stipulation. He stated that, as a regulatory accountant, he 

would prefer the Regulatory Conditions and Code of ConCluct that were included with the Stipulation. 

Applicants witness Williams testified that the merger application addresses the risks associated with the merger, particularly 

with respect to the proposed regulatory conditions. He opined that the lengthy and comprehensive conditions included in the 

Stipulation hilly address the risks associated with the merger. With respect to NCSEA.  witness Urlaub's testimony, witnesS 

Williams testified that NCSEA speculates that the financial benefits of the merger will be used to invest in utility assets that 

NCSEA does not support. in particular nuclear generation. Williams testified that this is a risk that NCSEA faces pre-merger, 

the safeguard for which is the Commission's integrated resource planning (1RP) procedures and the requtrement that a utility 

obtatn a certificate of public convenience and necessity (CPCN) before beginning the construction of a new generating unit. 

The Commission concludes that NCSEA witness Urlaub's reliance on the investment analyst reports filed as Exhibit 2 is 

misplaced because they do not support his assertion that the merger is not motivated by potential fuel savings or any operational 

, efficiencies. Indeed, these investment analyst reports actually support the opposite conclusion. For example, the Oppenheimer 

report does not question that the merger will result in six percent savings from combined O&M expenses, which is identified 

as 5344 million. In fact, it states that ten percent savings in the Carolinas have been assumed. This report further discusses the 

effect of the merger on the pursuit of new clean coal investments. along with nuclear, and the benefits to Duke with respect 

to the dilution of its unregulated operation& exposure in Ohio. The Baird analysis emphasizes the need to fund substantial 

infrastructure investments, which is a far broader category than nuclear. It also emphasizes the estimated annual $300 to $420 

inillion non-fuel O&M savings and the five-year estimate of 5600 to 5800 million in joint dispatch and fuel savings. Finally, 

the Bank of America/Mern11 Lynch report similarly emphasizes the substantial expected non-fuel savings and the immediate 

customer savings over the first five years due to fuel and dispatch savings. 

As discussed previouily, many of the risks cited by NCSEA witness [Haub are risks both DEC and PEC face today and will 

continue to face irrespective of whether the merger is cOns'ummated. Other risks identified have been too tenuottsly linked to the 

merger to he given any weight. Further, both NCSEA and EDF, dr al., have conceded that the merger results in benefits. Based 

on the conclusions herein with respect to the benefits of the merger to DEC's and PEC's North Carolina retail ratepayers and 

the effectiveness of the Regulatory Conditions and Code of Conduct in protecting North Carolina retail ratepayers from merger 

risks. the Commission finds and concludes that the Regulatory Conditions and the provisions of the Stipulation, as approved 

herein, will protect DEC's and PECs North Carolina retail ratepayers as much as reasonably possible from known and potential 

costs and risks of the merger and. further, that there are sufficient benefits to offset the known and potential costs and risks. 

*79 EVIDENCE .4ND CONCLUSIONS FOR FINDING OF FACT NO. 40 

The evidence supporting this finding of fact is contained in the application, in (;) S. 62-133.3, o2-133 (), and f.2-1 fi1, 

Commission Rules R8-60. R8-6I, R8-67 and R8-68, the testimony of Public Staff witness Morey. the rebuttal testimony of 

Applicants witnesses Williams and Harris, the testimony of NCSEA witness Urlauh and the testimony of EDF, et al., witness 

Hahn. 

Public Stair witness Morey testified that hc reviewed and crstiqued the market power analysis performed by the Applicants 

Morey testified that in his view a full audit of the Market Power Study was unnecessary in this proceeding because the retail 

customers of DEC and PEC are protected by the Commission's cost-of-service ratemaking authority; and the FERC has the 

jurisdictional responsibility for protecting wholesale customers from market power. Morey concluded that evett though the 
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merger increases the concentration of generation and transmissMn assets in the Carolinas, the regulatory oversight and controls 

in place at the retail and wholesale level would otTset the potential market power that the merger might create. At the wholesale 

level, DEC and PEC will continue to have cost-based rate authority within their control areas and market-based rate authority 

only for sales outside of their control areas. In addition, the e tiin i nation of rate pancaking between DEC and PEC will potentially 

increase economic opportunities for wholesale customers in a broader wholesale energy market. Therefore, witness Morcy did 

not believe that the Commission needed to take any steps to guard aaainst the potential exercise of market power by DEC and 

PEC in post-merger North Carolina retail markets. 

In response to the Market Power Study submitted as Exhibit 7 to the application. NCSEA witness Urlaub asserted that the 

HEll data shown therein are of very little value when the merging companies operate in separate service territories. He further 

asserted that the Applicants competition analysis is limited to wholesale market power and does not examine the impact of the 

merger on retail markets. Finally, he asserted that the Market Power Study is inadequate because the Appticants did not study 

the impact of the merger on those companies that compete to sell goods and services to DEC and PEC. 

Applicants witness Harris testified that Exhibit 7 contains a detailed discussion of the Market Power Study results and the 

modeling and input assumptions. He further stated that the purpose of thc required market power study is to judge the ability 

of regional suppliers to compete and deliver power in DEC's and PECs service territories. With respect to NCSEA witness 

Urlaub's assertion concerning the applicability of the study when thc relevant utilities operate in separate service territories, 

witness Harris stated that this assertion displayed a lack of understanding regarding the nature of the Market Power Study. The 

fact that DEC and PEC are located in separate service territories in no way undercuts the validity uf the study. With respect to 

retail markets, Harris responded that hy law there is no retail competition in North Carolina and, therefore. no purpose would 

be served by attempting to analyze how the merger could affect retail competition. 

*80 Both NCSEA witness Urlaub and CDF, et al., witness Hahn asserted that the merger of Duke and Progress will 

detrimentally impact the market for renewable energy in North Carolina. This assertion was bused on the belief that with both 

PEC and DEC under common ownership they will enjoy greater leverage in the purchase of renewable energy, they will invest 

in renewahle energy resources themselves notwithstanding the availability of more cost effective renewable resources from 

third parties, and they will use their financial strength to pursue traditional supply side resources, such as nuclear generation, 

rather than ienewable generation. 

Applicants witness Williams addressed these concerns. He explained that the risk that PEC and DEC will invest in utility 

assets that NCSEA and EDF, et al., do not support is the same risk they face today. The venue to discuss and debate utility 

resource selection is the Commission's annual integrated resource planning (IRP) proceeding established by s 	o '• .0 I and 

Comrnission Rule R8-60, and the proceeding in which the utility seeks a certificate of public convenience and necessity from 

the Commission to construct a new generating resource pursuant to (71 	 (i S :)..!-?+: and Commission Rule R8-6I. 

Williams asserted that it is through these proceedings that the Commission determines. with full input and participation from 

interested parties, whether the resources proposed by a utility to meet its customers' forecasted energy needs is the least cost 

and most appropriate resource. Thus, Williams concluded Mat these conceals should be addressed in the IRP and certificate 

proceedings and not this merger application. 

With regard to witness Urlaub's recommendation that the Commission consider supporting third party sales of energy by solar 

generators directly to PEC's and DECs customers, Williams testified that this proposal is misplaced for two reasons. First, t. 

o2- I In 2 establishes the service rights of North Carolina's electric public utilities. Within a utilitys assigned territory the utility 

is required to plan for and serve all custorners. The Commission and the State's utilities are not allowed to waive or ignore this 

law. Whether the law should be changed is a policy issue to be addressed by the General Assembly. The General Assembly has 

in fact decided to study this issue. Second, Williams explained that assuming such third party generators were lawful, whether 

they should be allowed should bc addressed in the utility's IRP proceeding. He 'citified that this merger proceeding is not the 

forum tor the Commission to determine whether third party generation is least cost or needed to meet the electricity needs of 

Nonh Carolina's citizens. 
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Regarding the allegations that post-merger PEC and DEC will misuse their buying power in purchasing renewable energy or to 

improperly participate in the renewable market, witness Williams explained that it is not necessary to engage in this debate at 

all, much less in this proceeding. He noted that the Commission has adopted Rule R8-67 to implement the renewable portfolio 

standard requirement of (J.S o2- I 13 8. This rule establishes annual proceedings to investigate PEC's and DEC's plans. costs, 

and progress in meeting their REPS obligations. In those proceedings the utilities must describe in detail their renewable energy 

procurement plans and strategy, accomplishments to date, incurred costs, and forecasted compliance costs. I le further noted that 

witness Hahn's statement in his testimony that following the merger DEC and PEC will have no obligation 'to solicit the best or 

most cost effective projects is simply wrong. The Commission will continue to closely monitor and regulate PEC's and DEC's 

renewable energy efforts and their compliance with (i S 	I .4 3 8. Furthermore. on cross-examination Hahn indicated he was 

not aware of the Commission's decision issued December 31, 2008, iri Docket No. E-7, Sub 856, in which the Commission 

specifically ruled that the State's utilities are required to comply with (1.S. 62-13 A 8 by selecting the least cost mix of renewable, 

energy efficiency and utility self-build resources to meet their REPS obligations. Thus, any concerns regarding PEC's and DEC's 

renewable energy resource plans or actions should be addressed in the annual REPS proceedings if and when they arise, not 

in this merger proceeding. 

*SI With regard to'witness Urlaub's concern that post-merger PEC and DEC will misuse their purchasing power to the 

detriment of the renewable energy market, the Commission is not persuaded that the merger will create any greater renewable 

energy.purchasing power by PEC and DEC, or otherwise alter their REPS requirements or processes. In addition, thc 

Commission notes, a.s explained in its order issued in Docket No E-7, Sub 856, that PEC and DEC will contimie to be required 

to meet their REPS renewable energy obligations in the least cost manner. In doing so, they minimize the rate impact to their 

customers of complying with the REPS statutory mandate. Further, to the extent the merger allows PEC and DEC through 

more efficient procurement processes to lower their REPS compliance costs, this will be a direct benefit to their North Carolina . 

customeis. 

With respect to NCSEA's assertion that the Applicants should have studied the impact of the merger on companies that compete 

to sell goods and services to DEC and PEC. Applicants witness Harris responded that this is not a shortcoming of the Market 

Power Study. Harris opined that the evidence dernonstratemhat the merger will tend to lead to a reduction in thc prices DEC 

and PEC pay. a result that will benefit retail ratepayers. A market power study is designed to measure the degree of competition 

among electricity suppliers. It is not intended to measure the costs and benefits tu other businesses, and it does not relate to the 

impact of the combination of DEC and PEC so far as their procurement processes are concerned. 

The Commission concludes that this merger proceeding is not the proper forum in which to determine whether additional energy 

efficiency programs should be created by PEC and DEC. It is also not the proper forum in which to adon't a renewable energy 

resource solicitation and selection process, nor is it the proper forum to decide what types and how much:if any, additional 

renewable energy PEC and DEC should procure as part of their generation resource portfolios: As discussed earlier, (LS 

62-110 I and i,s S o2-I ; I 0  require the States utilities to select thc least cost mix of resources to meet the electricity needs 

of their customers. The Commission conducts annual IRP proceedings pursuant to Commission Rule R8-60 to investigate the 

utilities' resource plans. These annual resource planning proccedings arc the proper forum for considerertion of whether new 

resources - coal, natural gas, solar, wind, nuclear, or other - should be purchased or built by a public utility to meet forecasted 

demand. It is not possible for the Cornmission to make a xvell-informed decision based on the evidence in this merger proceeding 

regarding what size and type of new resources should be built or obtained by PEC and DEC. 

Furthermore. the Commission conducts annual proceedings pursuant to Commission Rule R8-67 to evaluate, review and 

approve PEC's and DECs effbrts and plans to comply with the REPS requirernents of Senate Bill 3. Those proceedings are 

the proper foruni for the Commission to consider the solicitation process used by PEC and DEC to obtain renewable energy; 

resources and evaluate their decisions and plans for compliance 
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*82 Finally, the Commission has adopted Commission Rule R8-68 to govem the approval of new DSM/EE progranis. This 

rule requires the filing of comprehensive information regarding proposed new programs, including cost-effectiveness tests. 

to assist the Commission in determining whether a proposed program should be approved. Consideration of new DSM/EE 

programs should be M proceedings conducted pursuant to Rule R8-68 where all the pertinent information is tiled and examined, 

not in a merger proceeding such as this. 

Similar to NC WARN witness Colton. NCSEA witness Urlaub also advocated that the Commission require PEC and DFC to 

provide additional energy efficiency programs and implement a puhlic benefits fund (PBF) as a condition of merger approval. 

With regard to witness Urlaub's proposals, witness Williarns explained that such measures are nut necessary and, further. 

would he more proper for consideration in PFC's and DECs IRP proceedings. Witness Williams stated that all of Urlaub's 

suggestions involve questions of resource planning. The role energy efficiency and low-income customer weatherization and 

support should play in the provision of electric service must be consideied in the Commission's annual 1RP process According 

to Williams. only in that context can ihe least cost mix of resources he identified and fully evaluated. He observed that the 

Commission has adopted comprehensive resource planning rules arid procedures goveming the selection, tiling and approval 

of energy efficiency measures and programs and that Urlautes concepts and proposals should be addressed via these established 

Commission proceedings. 

With regard to Urlaub's recommendation that the Commission adopt a PHI' for North Carolina, witness Williams testified 

that this is not the first time a party has proposed the creation of a PEW. He noted that in the fall uf 2008, NC WARN 

proposed adoption of a Pet; to fund an independently administered energy efficiency program. Alter considering the comments 

of numerous parties, the Commission, in its December 2, 2008 Order in Docket No. E-100, Sub 120, concluded that 'the 

Commission lacks sufficient statutory authority to compel the establishment and funding of an independently administered 

energy efficiency program such as that proposed by NC WARN. Moreover, the Commission determines that establishment of 

such a proaram at this time is inconsistent with the provisions of Senate Bill 3 and the intent of the General Assembly expressed 

therein. Witness Williams asserted that nothing has changed to alter the Commission's previous conclusion. 

In its post-hearmg brief, NCSEA recommended that the Commission adopt additional conditions requiring DEC and PEC 

to waive their exclusive service franchises and collaborate with NCSEA on the design and implementation of a third party 

sales program. Further. NCSEA recommends that the Commission evaluate and consider three measures to address the alleged 

impact of the merger on low income residents aid similarly situated entities such as small businesses, and to shore-up what 

Urlaub perceives to be the limited response to these concerns in the Stipulation of the Applicants and the Public Staff. Thc three 

measures recommended by Urlaub are (1 ) creation of a third party administered PBF that is complimentary to existing utility 

efficiency programs and serves customer segments who otherwise have limited or no access to needed efficiency measures, (2) 

authorization for the applicants to offer on-bill financing at low interest rates to assist custoiners in iniplementing efficiency 

measures, and (3) ensuring that bill pay assistance programs remain adequately funded. 

*83 The Comrnission has carefully considered the proposals advocated by witness Urlaub and the proposed additional 

conditions propounded by NCSEA. The Commission is not persuaded that the evidence presented hy Urlauh is sufficient to 

support a Commission requirement as part ofthe Commission's approval of the merger that DEC and PEC offer on-hill financing 

at low interest rates to assist customers in implementing efficiency measures and to ensure that bill pay assistance programs 

remain adequately funded. Further, as previously discussed. the establishment of third-party sales and a PBF are matters more 

appropriately addressed by the General Assembly. 

In their post-hearing Brief, EDF, et al.. proposed additional conditions that it feels are needed to niitigate the effects of the 

merger on renewable energy procurement and des clopment in North Carolina, including requirine Duke to contribute $10 

million annually over live years for the purposes of developing and implementing new renewable energy technologies, or 

implementing existing renewable energy technologies that are not being applied in the Carolinas; and requiring DEC and PEC 

to adopt a procurement process for renewable energy resources that is independent, tiansparent and project neutral. 
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The Commission is not convinced that this merger proceeding is a proper forum in which to adopt a renewable energy resource 

solicitation and selection process. nor is it the proper forum to decide what types and huw much, if any, additional renewable 

energy PEC and DEC should procure as part of their generation resource portfolios. As discussed previously, US 02-110.1 and 

G 	62-1.13 9 require the States utilities to select the least cost mix of resources to meet the electricity needs of their customers. 

The Commission conducts annual IRP proceedings pursuant to Commission Rule R8-60 to investigate the utilities resource 

plans. These annual resource planning proceedings are the proper forum for consideration of whether new resources - coal, 

natural gas, solar, wind, nuclear, or other - should be purchased or built by a public utility to rneet forecasted demand. It is not 

possible for the Commission to make a well-informed decision in this merger proceeding reaarding what additional resource 

expenditures. if any, should be made by DEC and PEC. 

Furthermore, the Commission conducts annual proceedings pursuant to Commission Rule R8-67 to evaluate, review and 

approve PEC's and DECs efforts and plans to comply with the REPS requirements of Senate Bill 3. Those proceedings are 

the proper forum for the Commission to consider the solicitation process used by PEC and DEC to obtain renewable energy 

resources and to evaluate their decisions and plans for compliance. 

On June 18. 2012, NCSEA filed coMments indicating that the impact of the FERC's June 8. 2012 Orders on the merger 

procecding was negligible. Thereafter, NCSEA reiterated its three requested merger conditions that were set forth in its 

November 28. 2011 post-hearing Brief. As fully discussed above, the Commission is not persuaded that the additional conditions 

proposed by NCSEA are necessary or appropriate. 

*84 EDF, et al. further stated that since the filing of their post-hearing Brief. EDF, et al., entered into a settlement agreement 

with the Applicants that resolved the issues between them in the South Carolina proceeding. As a result of this senlement 

agreement, EDF, et al . stated that it desired to withdraw Proposed Conditions 2.a.-c. and 3.a.-d. on page 47 of their post-hearing 

Brief. EDF, et al.; thereafter reiterated the need for the Applicants to contribute $10 million annually over five years for the 

purpoes of developing and implementing new renewable energy technologies. or implementing existing renewable energy 

technologies. and to adopt an independent procurement process for renewable resources. Further, EDF, et al., added that if the 

Commission was inclined to direct funding to renewable energy studies, that the funding should be directed to an offshore wind 

development fund, offshore wind meteorological towers and geotechnical studies. and third-party sales of renewable energy. 

As fully discussed above, the Commission is not persuaded that the additional conditions proposed by EDF, et al , are necessary 
or appropriate. 

, 

The Commission, therefore, finds und concludes that the regulatory oversight and controls in place at the retail level are sufficient 

to protect retail ratepayers as much as reasonably possible from any potential retail mat ket power effects of the merger. 

EYIDENCE AND CONCLUSIONS FOR FINDING OE FACT NO. 41 • 

The evidence supporting this finding of fact is contained in the supplemental testimony and exhibits of Public Staff witness 

Hoard, the supplemental and further supplemental testimony of Applicants' witness Weintraub. the testimony at the June 25, 

2012 hearing, the FERC's June 8, 2012 Market Power Order, the Supplemintal Stipulation. as amended. the Public Staffs June 

13. 2012 comments, and the Applicant& June 25, 2012 FERC Acceptance Letter. 

Witness Weintraub described the three cOmponents of the revised wholesale rnarket power mitigation plan, specifically: (1 ) an 

interim mitigation sales mechanism. which involves the sale of capacity and energy to certain wholesale entities; (2) a 'stub' 

mitigation proposal. which involves reserving transmission capacity between the DEC and PEC east balancing authority areas 

(BAAs) for use by third parties; and (3) a permanent mitigation proposal, which requires the construction of transmission 

facilities and the periodic non-economic operation of PECs Roxboro and Mayo facilities. 

Weintraub testified that 'under the interim mitigation measure, DEC and PEC will scll energy and capacity as follows.  

naetr•I'Ve' 
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t 1) DEC will sell ISO MW during summer peak periods, 300 fvfW during summer off-peak periods, 25 MW during winter peak 

periods, and 225 MW during winter off-peak periods. 

12) PEC will sell (from its eastem BAA) 325 MW during summer peak periods and 500 MW during summer off-peak periods. 

Weintraub stated that DEC and PEC have contracted to sell this capacity and energy to Cargill, EDF Trading North America, 

LIC, and Morgan Stanley. Ile said that the energy will be sold on a firm, liquidated damages basis, which means that the buyer 

niust take the full contract amount in all hours, subject to interruption only on force majeure grounds. Energy prices will be 

based on pre-determined heat rates and the then-current gas prices. 

*85 Public Staff witness Hoard testified that the interim mitigation sales would begin upon close of the merger 3nd continue 

until transmission facilities had been built and placed into service pursuant to the permanent mitigation plan. Hoard esplained 

that the Supplemental Stipulation provided for the development of decrement riders to hoth DECs.and PEC's retail rates that 

will credit North Catolina custoiners for the revenue requirements of capacity sold under the interim mitigation sales. Hoard 

testified that the decrements were computed based on the costs of the generating facilities that are assumed to be used to provide 

the capacity for the mitigation sales, and that production optimization models were used to determine the mix of generators that 

would provide power for the mitigation sales. Ile stated that the annual capacity cost per MW for each kind of generation used 

in the computation included a rate of retum on production plant, step-up transfomier facilities, general plant, and associated 

rate base items, plus fixed operation and maintenance expenses, depreciation expense, and general taxes. 

The Supplemental Stipulation requires the Applicants to file decrement riders with the Commission within 30 days of the merger 

close that would allocate away from DEC's and PEC's respective retail jurisdictions the capacity costa. including associated 

reserve margins, relative to the interim mitigation sales. The Supplemental Stipulation states that the total system costs of 

mitigation capacity to he allocated away from retail are $43,458.315 for DEC and $21,194,759 for PEC. Public Staff witness 

Hoard provided confidential supplemental Exhibits I. and 2 detailing the calculation of these costs. The Supplemental Stipulation 

provides that, upon Commission approval, the riders are to remain in effect without any true ups until the interim mitigation 

sales end, which is estimated to be May 31, 2015. 

Provision LA(5) of the Supplemental Stipulation provides that DEC and PEC shall not seek to recover from their North 

Carnlina retail customers any of the non-fuel variable operating and maintenance costs (O&M) associated with the interim 

mitigation sales. However, this provision does not articulate how such costs will be identified. In order to ensure that such costs 

are identified and removed from retail rates, the Commission finds that this provision requires clarifications. Therefore, the 

Continission concludes that it is necessary for DEC and PEC to make a compliance filing within 30 days of the merger closing 

explaining how and when these costs will be identified and removed from retail rates. 

Provision I.A(6) of the Supplemental Stipulation provides additional protections for retail customers. 11 states that DEC and 

PEC shall not seek to recover from North Carolina retail customers any revenue shortfalls resulting from. or any costs associated 

with, the interim mitigation sales, including any negative capacity payment, any revanue deficiency reaulting from energy 

revenues being less than the associated costs, und any payment of liquidated damages. Sales under the interim mitigation 

plan would continue until the permanent mitigation plan is in place. Applicants witness Weintraub slated that, as part of its 

permanent mitigation plan, the Applicants also proposed a 'stub mitigation' proposal which requires the set-aside of 25 PAW of 

transmission capacity from the DEC BAA to the PEC east l3AA. Only third parties that are unaffiliated with DEC or PEC would 

be able to reserve this transmission on a firm basis. The FERC Market Power Order required the Applicants to implement the 

stub mitigation plan in order to address wholesale market power issues in PECs east BAA during summer ofT-peak periods. 

*86 Applicants witness Weintraub testified that the Applicants' permanent mitigation proposal required the construction of 

seven transmission projects in order to increase the ability of the DEC and PEC transmission systems to import power. Public 

Staff witness Huard stated that the seven transmission projects would cost about $110 million, and that none of these seven 
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projects is currently included in DEC's or PEC's transmission plans. Witness Hoard testified that under the Supplemental 

Stipulation, DEC and PEC may not request recovery or the costs of these facilities during the first five years following the 

close of the merger. According to Hoard, upon the expiration of this five-year period, DEC and PEC may request Commission 

approval for these costs in its retail rates if it can be shown that, absent the merger and the resulting mitigation requirements, 

the project is needed to provide adequate and reliable retail service and, at the time the request is made, the construction of 

the project and the incurrence of the associated costs would have been reasonable and prudent. In addition, Hoard testified that 

the utility must show that it intends to pursue recovery of the costs from its wholesale and firm transmission customers at the 

time of the request to the Commission. 

In their June 18, 2012 supplemental comments, EDF, et al., expressed concerns regarding the retail cost impacts of the 

transmission projects that are required by•the permanent mitigation plan. They stated that there is an inherent conflict between 

DECs and PEC's assertions that there is currently no plan to build these projects, and the Supplemental Stipulation's provision 

allowing cost recovery after five years upon a shosving that a project is needed for service adequacy and reliability. The 

Commission has considered EDF, er al.s concems and carefully reviewed provision B of the Supplemental Stipulation, which 

addresses thc potential ratepayer impacts of thc transmission projects that DEC and PEC have committed to build under the 

permanent initigation plan. The Supplemental Stipulation specifics that any request by DEC or PEC to recover costs associated 

with a permanent transmission mitigation project in its North Carolina retail rates must be supported by evidence sufficient to 

show that, absent the merger and the resulting mitigation requirement, the project is needed to provide adequate and reliable 

retail service and, at the time the request is made, the construction of the project and the incurrence of the associated costs would 

have been reasonable and prudent. The Supplemental Stipulation provides further that, if this showing has been made, DEC 

and PEC may seek inclusion of only the net depreciated cost of the projects at the time of the request, and shall not request any 

deferral of any costs associated with the projects for ratemaking purposes. In addition, if, subsequent to the inclusion of the costs 

in North Carolina retell rates, DEC or PEC is not successful in incorporating the correct jurisdictional share of those costs into 

its wholesale transmission taritTs, then the corresponding proportionate share of such costs that had been approved for inclusion 

in retail rates shall be removed and refunds shall be made. 1 he Commission finds that these provisions in the Supplemental 

Stipulation effectively protect ratepayas from inappropriate charges related to the mitigation-related transmission projects, 

with the exception of costs for the Greenville-Kinston Dupont line. 

*97 Weintraub testified that in addition to the seven projects discussed above, the Applicants are accelerating the in-service 

date of PECs already planned Greenville-Kinston Dupont 230-kV line from 2017 to 2015. This line would not increase import 

capability. but is needed in order for four of the seven transmission expansion projects to be effective. Supplemental Stipulation 

provision B.(2) provides that 'PEC may seek to include the costs associated with this line [Greenville-K inston Dupont[ in its 

North Carolina retail rates any time after the line is placed in service in accordance with normal ratemaking practices ... 

The Commisston finds that provision 13(2) does not adequately protect retail customers from the impacts'of the Applicants' 

permanent wholesale market power mitigation. This facility had been scheduled to enter service in June of 2017. Due to the 

Appl iants need to mitigate their wholesale market power, the project is being accelerated by two years, but that acceleration 

is not needed in order to reliably serve retail customers. The Commission concludes that it is necessary to reject provision B.(2) 

of the Supplemental Stipulation and instead condition approval of the merger on PEC ttgrceing that it shall not seek to recover 

from its North Carolina retail customers any costs associated with the Greenville-Kinston Dupont 230-kV line until the later of: 

( I) June 1, 2017. or (2) the actual in-service date of the line, absent a Commission order establishing that the facility is needed 

in order to reliably serve North Carolina customers at an earlier date. 

In his supplemental testintony, Public Staff witness Hoard explained that the permanent transmission mitigation proposal also 

requires PEC to operate its Roxboro and Mayo units on a non-econotnic basis at full output to push hack against American 

Electnc Power,P1M Interconnection power flows in order to increase import capability into PEC. Hoard testified that DEC and 

PEC agreed not to seek recovery from retail ratepayers nf the costs related to such dispatch of the plants out of merit order. 

Provision 13(3) of the Supplemental Stipulation requires PEC to include in its monthly fuel report the date, time and duration 

of dispatching the units out Of merit order, and provide a detailed description of the dispatch order that would otherwise have 
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occurred under the JDA. PEC must include thc incremental difference in fucl, fuel-related, and variable O&M costs, on a joint 

dispatch basis, and the effect on the joint dispatch savings that are to be split between DEC and PEC. 

In its Market Power Order, the FERC accepted the revised mitigation proposal. subject to numerous modifications, including 

the following: 

(a) Applicants cannot use control over their transmission systenis to thwart sales that they have entered into with Cargill, EDF 

Trading North America, LLC, and Morgan Stanley (collectively, mitigation sales). 

(b) Applicants must not have any priority right over other potential buyers to re-purchase any of thc energy and/or capacity 

sold by Applicants pursuant to the mitigation sales. 

*88 (c) For so long as the interim mitigation sales shall remain in place, Applicants must not enter into transactions with the 

counterparties to those sales except on a spot (day-ahead or shorter) basis. 

(d) For the duration of the mitigation sales. Applicants must either limit the price they pay for new purchases of natural gas at 

Transco Zone 5 to the index price or replace Transco Zone 5 with Transco Zone 4 as the pricing zone. 

(e) On each occasion when Applicants sell power under the mitigation sales agreements. Applicants must simultaneously post 

on their electronic bulletin boards the amount of power that was sold and for what duration. 

(f) An Independent Monitor must monitor the mitigation sales for (a) hours in which buyers did not purchase the full amount 

of energy that Applicants are required to deliver; and (b) hours in which the buyer sells to either DEC or PEC in the DEC 

and/or PEC BAAs an amount of energy or capacity equal to or more than five percent of the amount of energy or capacity 

purchased by the buyer. 

(g) The independent Monitor must notify the FERC within three days if, in any hour and for any reason, the actual purchases 

under the mitigation sales are tess than the quantities offered in those agreements. 

(h) Applicants must notif the Independent Monitor within two business days, and the Independent Monitor must notify the 

FERC within thtee business days if a buyer sells to either DEC or PEC in the DEC andior PEC BAAs an arnount of energy 

or capacity equal to or more than five percent of the amount of such energy or capacity purchased by the buyer under the 

mitigation sales agreements. Such notification must include the date, hour, product name, quantity, and price of such sale(s) 

to Applicants, as well as the quantity and price of the energy or capacity purchased by the buyer from the Applicants during 

that/those same hour(s). 

(i)The independent Monitor must also: (a) document the quantities of energy and capacity purchased under the mitigation sales 

agreements; (b) document the amount of energy purchased by DFC and PEC florn the counterparties to the mitigation sales 

agreements; and documcnt when a buyer under one of the agreements invokes force mojeure because transmission from the 

delivery point(s) under the agreement to buyer's proposed uhimate sink is interrupted or is not available in the DEC and PEC 

BAAs and in BAAs or markets that are first-tier to DEC and FEC. 

(j) Applicants must hold transmission and wholesale requirements customers harmless from costs that Applicants may incur 

under the mitigation sales for five years. 

In their revised mitigMion proposal that they filed with the FERC, the Applicants proposed to use Potomac Economics. Ltd 

(Potomac), as the Independent Monitor and attached an agreement between DEC and PEC and Potomac. In its June 13, 21112 

comments, the Public Staff stated that the expansion of the Independent Monitor's duties in FEP.Cs Market Power Order 

is sufficient to cause its fees to be a significant expense. particularly during the three-year period during which the intenm 
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mittgation sales are in place. The Public Staff also noted that the FERC has required the implementation of the Applicants stub 

mitigation proposal. Theretbre, the Public Staff recommended that the following additional condition he imposed to provide 

explicitly that Independent Monitor costs and stub mitigation costs cannot be recovered from DECs and PECs retail ratepayers: 

*89 DEC and PEC shall not seek to recover from their North Carolina retail customers any costs associated 

with the Permanent Transmission Mitigation other than as provided in the Supplemental Stipulation, 

including, but not limited to. the costs and any revenue shortfalls associated with the implementation of the 

set-aside of firm transmissim capacity as required by the Stub Mitigation measure approved in the FERC's 

Mitigation Oider, and any or the fees paid to, or other costs associated with, Potomac Economics in its role 

as Independent Monitor.. 

In its June 13, 2012 comments, the Public Staff noted also that the other revisions to the interim mitigation measures required 

by FERC could increase the losses that DEC and PEC incur on the sale of capacity and energy pursuant to the interim Inn igation 

sales, and perhaps cause DEC and PEC to incur increased costs for replacement power to serve retail customers. The Public Smff 

stated that these risks are covered by the catch-all provision in Section I.A.(6) of the Supplemental Stipulation, which states: 

DEC nnd PEC shall not seek to recover from their North Carolina retail customers any revenue shortfalls 

resulting from, or any costs a.ssociated with, the InteriMMitigation Sales, including but not limited to any 

negative capacity payments, any revenue deficiency resulting from energy revenues being less than the 

associated costs and any payment of liquidated damages. 

The Commission agrees with the Public Staff that the above-cited provision in the Supplemental Stipulation protects retail 

ratepayers as much as reasonably possible from risks of losses that DEC and PEC might incur relative to the interim mitigation 

sales. 

The FERC made construction of all of the transmission upgrades described in the revised mitigation propoSal an express 

condition of the Market Power Order and the merger itself. The FERC Market Power Order stated that if the Applicants fail to 

live up to their commitment to complete the transmission projects, it will require a further mitigation plan which might include 

virtual or physical divestitures The FERC required the Applicants to inform it of any change in circumstances that would reflect 

a departure from the facts that the FERC relied on in approving the revised mitigation proposal and the merger. 

In its June 13, 2012 commcnts. the Public Staff noted that while the Commission would have the opportunity to review any 

proposed mitigation plan before it is filed with the FERC. the foregoing reservations of jurisdiction by the FERC, and its stated 

intention to take further action, as necessary, %varrant additional protections of the Commission's ability to shield ratepayers 

from any adverse impacts of any such subsequent action. The Public Staff recommended that the Commission approve a new 

condition as follows: 

To the extent the FERC imposes conditions, revisions, mitigation measures, and the hke that expose retail 

ratepayers to additional costs, risks, or harms not covered by thc 2011 Stipulation, including the Regulatory 

Conditions. or the Supplemental Stipulation, then the Applicants agree that, except as provided in Condition 

2.2. they will not oppose the Commission taking funher action as necessary to protect retail ratepayers from 

the effects of any such subsequent action. 5  

*90 In addition, the Public Staff recommended that, given the possibility of further action by the FERC. DEC and PEC should 

be required to file promptly with the Commission and serve on the Public Staff all of the reports that are filed with the FERC by 

the Independent Monitor. The Commission agrees with the Public Staff and will, therefore. impose these additional conditions 

upon the Applicants. 
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In its June 18. 2012 comments, NC WARN stated that: 

...provisions in the (FERC Market Power] Order significantly alter the benefits and costs associated with 

the merger ...the final FERC Order requires the extension of transmission lines connecting to the PJM 

regional transmission organization with the stated purpose of allowing competitive sales of electricity to 

eastern North Carolina .. . The FERC Order does not address the question about whether the approved 

transmission projects will then allow the new Duke Energy unrestricted access to sales outside its present 

service arca into the PIM and Northeastern markets. This position is in line with FERC policy hut does 

nothing to benefit the North Carolina ratepayers. If this is the case, Duke Energy will in all likelihood 

require new generation facilities to ineet this potential demand, as it arguably did for its proposed sales to 

Orangeburg and other markets in South Carolina. Any cost savings through competition in eastem North 

Carolina would be more than offset by the costs of new generation facilities required for increased Duke 

Energy sales. 

NC WARN argued that the need ro build transmission projects in order to provide wholesale market power mitigation was 

one of several significant changes that had occurred since the public and evidentiary hearings were held in this proceeding. It 

requested a hearing to cross-examine Dukes witnesses regarding these changes. On June 19, 2012, the Commission issued an 

Order scheduling a hearing to allow an opportunity for the introduction of the supplemental testimony of the Applicants and 

the Public Staffs witnesses and to allow NC WARN to cross-examine the Applicants' and the Public Staffs witnesses, with 

such cross-examination limited to the supplemental testimony tiled on May 15, 2012, and the further supplemental testimony 

filed on June 13, 2012. 

At the June 25, 2012 hearing, the Applicants and the Public Staff introduced supplemental testimony and the Supplemental 

Stipulation. as amended. In addition. NC WARN cross examined Applicants w itness Weintraub and Public Staff witness Hoard 

regarding their supplemental testimony. 

Witness Weintraub testified that while it is likely that the transmission projects that are required to be built pursuant to the 

FERC Market Power Order will increase the amount of power that could be exported from the DEC and PEC east BAAs. he 

did not know by what amount. Weintraub testified that the projects were designed to increase the ability to import power, rather 

than the ability to export power. 

Weintraub further testified that the changed circumstances referenced on page 9 of the Supplemental Stipulation were the delay 

in closing the merger beyond the original target closing date and the further reductions in natural gas prices. Hc stated that 

the reductions in natural gas prices and the effect of those reductions on DEC's and PEC's use of coal were the reasons for 

the agreement in the Supplemental Stipulation to potentially extend the period for receipt of the $650 million in savings by 

18 months 

*91 Public Staff witness lloard testified that the changed circumstances were the delay in closing the merger beyond the 

original target closing date and the further reductions in natural gas prices He further testified that the settlement agreements 

between the Applicants and parties other than the Public Staff were considered by the Public Staff in its negotiations of its 

settlement with the Applicants. 

The Commission finds and concludes that the ratepayer protections provided by the Stipulation, and the Supplemental 

Stipulation, as amended, along with the additional provisions recommended by the Public Staff and those imposed by the 

Commission as discussed above, will protect retail custorners as much as reasonably possible frorn costs and revenue shoitfalls 

associated with the mitigation sales, the set-aside of firm transmission capacity as required by the 'stub mitigation' measure 

and the, transmission projects approved in FERCs Market Power Order. Further, the Commission finds and concludes that 

esisting statutes and regulations are sufficient to address the alleged changed circumstances that NC WARN asserts could 

change ihe costs and benefits of the merger for retail customers if and when those changed circumstances present themselves 
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and are ripe for decision-making. For example, in the event that DEC or PEC seeks authorization to construct additional electric 
generating facilities in North Carolina, such requests will be governed by i 	o2-1 10 I', which requires DEC and PEC tu first 
obtain from the Cornmiss ion a certificate or public convenience and necessity upon a showing that such generating facilities are 

needed. Filially, the Comrnission notes that it is not the Commission's role to approve or disapprove those settlement agreements 

between the Applicants and parties other than die Public Staff However. the Commission is not bound by the terms of those 
settlement agreements. 

CONCLUSIONS OF LA W 

The Commission concludes that the Stipulation, Regulatory Condttions, Code of Conduct, Supplemental Stipulation, as 
amended, guaranteed fuel and fuel-related savings, Applicants contributions to various work force development, low-income 

assistance, environmental and charitable proararns, arid the potential for future merger cost savings for ratepayers are sufficient 

to ensure that: (I) the merger will have no adverse impact on the rates and service of DECs and PECs North Carolina retail 

ratepayers; (2I DECs and PEC's North Carolina retail ratepayers•  are protected as much as.reasonably possible from potential 

costs and risks resulting from the merger; and (3) there are sufficient benefits from the merger to offset the potential costs 

and risks, Therefore, the Commission further concludes that the proposed business combination between Duke and Progress 
is justified by the public convenience and necessity. 

Accordingly, the Commission fmds gond cause to approve Dukes and Progress' application to enter into a business combination 
transaction, provided that Duke and Progress shall file a statement in this docket notifying the Commission that they accept 

and agree to all the terms, conditions and provisions of this Order, as well as the Commission-approved Regulatory Conditions 
and Code of Conduct: 

*92 IT 15, THEREFORE, ORDERED as follows: 

1. That the application of Duke and Progress pursuant to G.S. 62-I I 1(a) to engage in a business combination 

transaction shall be, and is hereby, approved, subject to the provisions of this Order and the Regulatory Conditions 
and Code of Conduct attached hereto and incorporated herein. 

2. That the request of Duke and Progress to nullify PECs Regulatory Conditions and Code of Conduct, as revised and 

approved in Docket No. E-2, Sub 844, shall be, and is hereby, granted, subject to the merger being consummated and 
the Regulatory Conditions and Code of Conduct approved herein becoming effective, whereupon DECs Regulatory 
Conditions and Code of Conduct, as approved in Docket No. E-7, Sub 795, also shall be nullified. 

3. That DEC's and PEC's North Carolina retail customers shall be guaranteed receipt of their allocable share of 5650 
million in fuel and fuel-related cost savings resulting from the merger, us discussed herein. The percentages of such 
savings allocated to the North Carolina retail jurisdiction shall be consistent with current practice. Further, if the fuel 
and fuel-related savings achieved by DEC and PEC exceed the guaranteed 5650 milliorrafter the merger, then North 
Carolina ratepayers shall receive their allocable share of the additional savings. 

4. That within 30 days from the close of the merger DEC and PEC shall file for a decrement in fuel rates for North 

Carolina retail customers to remain its effect until rates are adjusted in their next fuel cost proceedings. These 

reductions shall be based upon the projected fuel and fuel-related savings for Year I as set forth in phibits 4 (JDA) 
and 5 (Fuel Synergies Review) to the Rterger Application. The initial rate reduction shall be based on the pro rata 

amount of Year 1 savings to be achieved during the period between the close of the merger and the effective date of 

the rate changes in DEC's and PEC's next fuel cost proceedings. 

5. That a new decrement for fuel savings shall be determined at the time of each respective fuel cost proceeding 

during the guaranteed savings period and shall be implemented at the time new rates in those proceedings take effect. 
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If at the end of the guaranteed savings period DEC's and PEC's respective North Carolina retail customers have not 

received their allocable shares of the 5650 million of guaranteed savings, the remaining amount shall be reflected as 

an adjustment in DEC's and PEC's first fuel cost proceedings follosving the end of the guaranteed say ings period. 

6. That the methods of determining fuel and fuel-related cost savings resulting from the merger shall be subject to 

ongoing review. and shall be refined and revised as allowed by further Commission order based on experience as 

savings are realized. 

7. That DEC and PEC shall file with their fuel reports required pursuant to Commission Rule R8-52 monthly reports 

of tracked fuel savings on the bases of (a) total system, (b) DEC, (c) DEC North Carolina retail, (d) PEC, and (e) PEC 

North Carolina retail. 

8. That within .10 days from the close of the merger DEC and PEC shall file the decrement riders as provided for 

under the Supplemental Stipulation that will allocate away from DEC's and PEC's retail jurisdictions the capacity 

costs, including reserve margins, relative to the interim mitigation sales. 

9. That within 30 day.
s from the Close of the merger DEC and PEC shall file with the Commission an explanation of 

how and when non-fuel variable O&M costs associated with interim mitigation sales will be identified and removed 

from retail sales. 

10. That provision B(2) of the Supplemental Stipulation is hereby rejected. and PEC shall not seek to recover from 

retail customers any costs associated with the Greenville-Kinston Dupont 230.1N line until the later of: (1) ione I, 

2017, or (2) the actual in-service date of the line, absent a Commission order establishing that the facility is needed in 

order to reliably serve North Carolina customers at an earlier date. 

II. That PEC and DEC shall timely serve on the Public Staff and the Commission all reports of the Independent 

Monitor that arc filed with the FERC. 

12. That DEC and PEC shall not seek to recover front their North Carolina retail customers any costs associated 

with the permanent transmission mitigation other than as provided in the Supplemental Stipulation, including, 

hut not limited to, the costs and any revenue shortfalls associated with the implementation of the set-aside of firm 

transmission capacity as required by the Stub Mitigation measure required by 14:RC's Market Power Order, and any 

of the fees paid to, or other costs associated with, Potomac Economics in its role as Independent Monitor. 

13. That approval of the merger is conditioned upon the following: to the extent the FERC imposes conditions, 

revisions, mitigation measures and the like that expose retail ratepayers to additional costs, risks, or harms not 

covered by the Stipulation, Regulatory Conditions, or the Supplemental Stipulation, as amended, then the Applicants 

agree that, except as provided in Condition 2.2, they will not oppose the Commission taking further action as 

necessary to protect retail ratepayers from the effects of any such subsequent FERC action. 

14. That DEC and PEC shall provide annual conimunity support and charitable contributions in North Carolina for 

four years from the close of the merger at a level no less than $9.2 million and S7.28 million, respectively, based on the 

average of each companys annual contributions over the past flve years (2006 through 2010). 

15. That DEC and PEC shall contribute a total of 515 million during the first year following the close of the merger 

for workforce development and low-income energy assistance, us well as an additional S2 million to NC GreenPower, 

Hs fully detailed in this Order. 

16. ['hat Progress Energy and PEC shall maintain a significant corporate and utility presence in downtown Raleigh 

following the close of the merger. 
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17. That PECs generation dispatch function and PECs employees engaged ill the generation dispatch function shall 

remain located in PEC's Energy Control Center in' Raleigh until further order of the Commission. 

18. That for purposes of distributing the costs of services provided ,hetween and among their affiliates, PF.0 shall 

continue to use direct charging. and all PEC employees shell continue to use positive time reporting. DEC shall 

increase the amount of such costs that are directly charged and shall complete the transition to direct charging and 

positive time reporting within two years following the close of the merger. DEC shall file semi-annual reports with the 

Commission detailing its progress in implementing these practices, with the first report due six months from the close 

of the merger. 

19. rhat merger anti merger-related costs shall be treated as follows: 

93 (a) Direct expenses associated with costs to achieve the merger, including change-in-control payments made to tenvinated 

executives, regulatory process costs, and transaction costs, such as investment banker and legal fees for transaction structuring, 

financial market analysis. and fairness opinions based on formal agreements with investment bankers, shall be excluded from 

DECs and PECs cost of service for retail ratemaking purposes. 

(b) DEC and PEC may request recovery through depreciation or amortization ofcapital costs associated with achieving merger 

savings, such as system integration costs and the adoption of best practices, including information technology, provided that 

such costs are inCurred no later than three years from the close of the merger and only the net depreciated costs of such system 

integration projects at the time the reqUest is made may be included and no request for deferrals of these costs may be made. 

However, this limitation shall not apply to DEC's capital costs associated with post-merger coal blending. 

(c) In order to justify such cost recovery, DEC and PEC must show that the capital costs described in subsection (b) above 

resulted in quantifiable cost savings to their respective North Carolina retail ratepayers greater than the revenue requirement 

effect of the inclusion of these i;osts in rate base. 

(d) DECs and PECs merger-relited severance costs shall be excluded from DECs and PECs cost o f serv ice tbr retail ratemaking 

purposes. 

20. That the following shall be filed in accordance with and as provided in the Regulatory Conditions, unless 

otherwise ordered by the Commission: any and all affiliate agreements contemplated to be used upon the close of 

the merger; the lists of services proposed to be taken pursuant to each such service agreement; and the process by 

whiCh all costs shall he accumulated, direcity charged, assigned, or allocated and any proposed allocation ratios. Each 

service agreernent or other affiliate agreement entered into by DEC and PEC following the close of the merger shall 

reference the specific Regulatory Conditions and Code of Conduct provisions that are relevant to such agreements. 

21. That the JDA shall he, and is hereby, apprtwed. With respect to the monitoring and implementation of the JOA, 

DEC and PEC shall do the following: 

(a) Provide to the Public Staff and file with the Commission, prior to the iinplementation of the JDA. a detailed description 

of the production cost model that will be used. including the algorithms, assumptions, and inputs to the model, to simulate the 

production costs of DEC and PEC under the stand-alone utility case; 

(h) Verify the accuracy of the production cost model in estimating stand-alone utility production costs by benchmarking the 

model against a recent historical period (e g , 2009-2011) in which DEC and PEC dispatched their generation on a stand-alone 

basis; 
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(c) Notify the Commission and the Public Staff at least quarterly when significant changes have been made to algorithms, 

assumptions and inputs to the model and provide an explanation justifying those changes. and 

*94 (d) File with the Commission and provide to the Public Staff all the information necessary to conduct an audit (i.e.. spot 

check) of the model inputs and outputs as often as monthly, until the utilities and the Public Staff have gained experience with 

the model, and at least quarterly thereafter. 

22. That DEC, PEC and the Public Staff will work with other interested parties to propose within 90 days after the 

close of the merger a Commission rulemaking in standardize the indices used to measure and report electric utility 

service quality. 

2.3. That within 30 days of this Order the Applicants and Public Staff shall make a joint compliance filing that 

provides the Commission with one set of all the Regulatory Conditions, the final Code of Conduct and a final version 

of the Stipulation, including terms of the Supplemental Stipulation, as amended. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 29th day oflune. 2012 

APPENDIX A 

REGULATORY CONDITIONS 

These Regulatory Conditions set forth commitments made by Duke Energy and Progress Energy, and their public utility 

subsidiaries, Duke Energy Carolinas, LLC (DEC). and Carolina Power & I.ight Company, d/b/a Progress Energy Carolinas, 

Inc. (PEC), as a precondition of approval nf the application by Duke Energy and Progress Energy pursuant to ( S 	I l id• for 

authority to engage in their pmposed business combination transaction. These Regulatory Conditions, which become elTective 

only upon closing of the Merger, shall apply jointly and severally to Duke Energy and Progress Energy, as wen as jointly and 

severally to DEC and PEC, and shall be interpreted in the manner that most effectively fulfills the Commissioes purposes as 

set forth in the preamble to Section II of these Regulator/ Condittons. 

SECTION I 

DEFINITIONS 

For the purposes of these Regulatory Conditions, capitalized terms shall have the meanings set forth below. If a capitalized 

term is not defined below. it shall have the meaning provided elsewhere in this document or as commonly used in the electric 

utility industry. 

Affiliate: Duke Energy and any business entity of which ten percent (10%) or more is owned or controlled, directly or indirectly, 

by Duke Energy. For purposes of these Regulatory Conditions, Duke Energy and each business entity so controlled by it are 

considered to be Affiliates of DEC and PEC, and DEC and PEC tue considered to be Affiliates of each other. 

.1ffiliale Contract Any contract or agreement (a) between and among any of the Affiliates if such contracts are reasonably 

likely to have an Effect on DECs or PECs Rates or Service, or (b) to which both DEC and any Affiliate are parties or PEC 

and any Affiliate are parties. including contracts with proposed Affiliates. Such contracts anti agreements include, but are not 

limited to, service, operating. interchange, pooling. and wholesale power sales agreements and agreements involving financings 

and asset transfers and sales. 
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*95 Catawba Joint Owners: The North Carolina Electric Membership Corporation, North Carolina Municipal Power Agency 

No. 1, and Piedmont Municipal Power Agency. For purposes of these Regulatory Conditions, DEC is not included in the 

definition of Catawba Joint Owners. 

Code of Conduct: The minimum guidelines and rules approved by the Commission that govern the relationships, activities, and 

transactions between and among the public utility operations of DEC and PEC. Duke Energy, the other Affiliates of DEC and 

PEC, and the Nonpublic Utility Operations of DEC and PEC, as those guidelines and rules may be amended by the Commission 

from time to time. 

Commission. The North Carolina Utilities Commission. 

_Customer: Any retail electric customer of DEC or PEC in North Caroltna. 

DERS: Duke Energy Business Services, LLC, and its successors, which is El service company Affiliate that provides Shared 

Services to DEC, PEC, Duke Energy, other Affiliates. or the Nonpublic Utility Operations of DEC or PEC. singly or in any 

combination. 

DEC Duke Energy Carolinas, LLC, the business entity, wholly owned by Duke Energy, that holds the franchise granted by 

the Commission to provide Electric Services within DEC's North Carolina service territory and that engages in public utility 

operations, as defined in ( ; 	67-41.73i, within the State of North Carolina. 

Duke Energy: Duke Energy Corporation, which is the current holding company parent of DEC and PEC, and arty successor 

company. 

Effect on DEC's or PEC's Rates or Service: When used with reference to the consequences to DEC or PEC of actions or 

transactions involving an Affiliate or Nonpublic Utility Operation. this phrase has the same meaning that it has when the 

Commission interprets t..; S. 02-3(23 as) with respect to thc affiliation covered therein 

Electric Services: Commission-regulated electric power generation:transmission, distribution, delivery, or sales, and other 

related services, including, hut not limited to, administration of Customer accounts and rate schedules, metering, billing, and 

standby service. 

Federal Law: Arty federal statute or legislation, or any regulation, order. decision, rule or requirernent promulgated or issued 

by an agency or depanment of the federal government 

FERC. The Federal F,nergy Regulatory Commission. 

Fully Distributed Cost: All direct and indirect costs, including overheads and an appropriate cost of capital, incurred in providing 

goods or services to another business entity; provided. however, that (a) for each good and service supplied by or from DEC 

or PEC, the return on comtnon equity utilized in determining the appropriate cost of capital shall equal the return on common 

equity authorized by the Commission in the supplying utditys most recent general rate case proceeding. (b) for each good and 

service supplied tO DEC or PEC, the appropriate cost of capital shall not exceed the overall cost of capital authorized in the 

supplying utility's most recent general rate case proceeding; and (c) for each good and service supplied by or from DEC and 

PEC to each other, the return on common equity utilized in determining the appropriate cost of capital shall not exceed the lower 

of the returns on common equity authorized by the Commission in DEC's and PEC's most recent general rate case proceedings. 

*96 JDA: Joint Dispatch Agreement. which is the agreement sailed with the Commission on April I, 2011, and as revised 

and filed on April 4,2011, M Docket Nos. E-7, Sub 980, and E-2, Sub 995, and allowed by the Commission to be filed with the 
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FERC, by Order dated April 4, 2011, and as further revised and filed on June 22, 2011, and allowed to be filed with the FERC 
by Order datcd July I I, 2011, in Docket Nos. E-7, Sub 986, and E-2, Sub 998. 

Market Value: The price at which property, goods, and services would change hands in an arm's length transaction between a 
buyer and a seller without any compulsion to engage in a transaction. and both having reasonable knowledge of the relevant facts. 

itkrger: All trnnsactions conternplated by the Agreement and Platt of Merger between Duke Energy and Progress Eneigy. 

Native Load Priority: Power supply service being provided or electricity otherwise being sold with a priority of service 
equivalent to that planned for and provided by DEC oi PEC to their respective Retail Native Load Customers. 

Non-Nainv Load Saks: DEC's or PEC's sales o f energy at wholesale, not including transactions between DEC and PEC pursuant 
to the JDA and not including service to customers served at Native Load Priority. 

Nonpublic Utility Operations: All business operations engaged in by DEC or PEC involving activities (including the safes of 
goods or services) that are not regulated by the Commission. or otherwise subject to public utility regulation at the state or 
federal level. 

Non-Utility Affiliate: Any Affiliate, including DEI3S and PESC, other than a Utility Affiliate, DEC, or PEC. 

PEC.  Progrcss Energy Carolinas, Inc., the business entity wholly owned by Duke Energy that holds the franchises granted by 
the Commission to provide Electric Services within the North Carolina service territory uf PEC and that engages in public 
utility operations, as defined in i S 112-.0.4; within the State of North Carolina. 

PESO: Progress Energy Services Coinpany, and its successors, which is a service company Affiliate that provides Shared 
Services to PEC, DEC, Duke Energy. other Affiliates, or the Nonpublic Utility Operations of DFC or PEC, individually or 
in combination. 

Progress Energy: Progress Energy, Inc., which is the former holding company parent of PEC, and which becarne a subsidiary 
of Duke Energy after the close of the Merger, and any successors. 

Public Ste The Public Staff of the North Carolina Utilities Commission. 

PUHCA 2005: The Public Utility Holding Company Act of 2005. 

Purchased Power Resources.  Purchases of energy by DEC or PEC at wholesale from sellers other than each other, the contract 
terms for which are one year or longer. 

Retail Native Load Customers: The captive retail Customers of DEC and PEC M North Carolina for which DEC and ITC have 
the obligation under North Carolina law to engage in long-term planning and to supply ail Electric Services. including installing 
or contracting for capacity, &needed, to reliably meet their electricity needs. 

*17 Retained Earnings: The retained earnings currently required to be listed on page 112. line 11, of the pre-Merger DEC 
FERC Form 1 and the pre-Merger PEC FERC Form I. 

Shared Services': The services that meet the requirements of these Regulatory Conditions and that the Commission has explicitly 
authorized DEC and PEC to take from DESS or PESC pursuant to a service agreement (a) filed with the Commission put suant 
to (1 4% h2-Icitb), thus requiring acceptance and authorization by the Commission, and (b) subject to all other applicable 
provisions of North Carolina law, the rules and orders of the Commission, and these Regulatory Conditions. 
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(inlay Affiliates: The regulated public utility operations of Duke Energy Indiana, Inc. (Duke Indiana), Duke Energy Kentucky, 

hie. (Duke Kentucky), and Florida Power Corporation, d/b/a Progress Energy Florida (PEF), and the regulated transmission 

and distribution operations of Duke Energy Ohio, inc. (Duke Ohio). 

SECTION II 

AUTHORITY, SCOPE, AND EFFECT 

these Regulatory Conditions arc based on the general power and authority granted to the Cotnmission in Ch apter 62 of the North 

Carolina General Statutes to control and supervise the public utilities of the State. The Regulatory Conditions (a) constitute 

specific exercises of the Commission's authority, (b) provide mechanisms that enable the Commission to determine in advance 

the extent of its authonty and jurisdiction over proposed activities of, and transactions involving, DEC. PEC, Duke Energy. 

other Affiliates or Nonpublic Utility Operations, and (c) protect the Commission's jaisdiction from federal preemption and 

its effects. The purpose of these Regulatory Conditions is to ensure that DEC's and PEC's Retail Native Load Custoiners (a) 

are protected from any known adverse effects from the Merger, (b) are protected as much as possible from potential costs and 

risks resulting from the Merger, and (c) receive sufficient known and expected benefits to offset any potential costs and risks 

resulting from the Merger. These Regulatory Conditions are not intended to impose legal obligations on entities in which Duke 

Energy does not directly or indirectly have a controlling voting interest. or to affect any rights of any party to participate in 

suhsequent proceedings. 

2.1 Waiver of Certain Federal Rights. Pursuant to these conditions, DEC, PEC, Duke Energy, and other Affiliates 

waive certain of their federal rights as specified in these Regulatory Conditions. but do not otherwise agree that the 

Commission has authority other than as provided for in Chapter 62. 

2.2 Lintited Right to Challenge Conunission Orders. Other than as provided for, or explicitly prohibited, in these 

conditions. Duke Energy, DEC, PEC, and other Affiliates retain the right to challenge the lawfulness of any 

Commission order issued pursuant to or relating to these Regulatory Conditions on the basis that such order exceeds 

the Commission's statutory authority under North Carolina law or the other grounds listed in G.S. 62-9 tt 

2.3 Waiver Reguest. DEC, PEC, Duke Energy, and other Affiliates inay seek a waiver of any aspect of these Regulatory 

Conditions hy filing a request with the Commission showing that exigent circumstances in a particular case justify 

such a waiver. 

SECTION III 

PROTECTION FROM PREEMPTION 

.98 The following Regulatory Conditions are intended to protect the jurisdiction of the Commission against the risk of federal 

preemption as a result of the Merger, including risks related to agreements and transactions between and among DEC, PEC, 

Lind any of their Affiliates; financing transactions involving Duke Energy. DEC, or PEC, and any other Affiliate; the ownership, 

use,'and disposition of assets by DEC or PEC; participation in the wholesale market by DEC or PEC, and filings with federal 

regulatory agencies. 

3.1 Transactions benveen DEC. PEC, and Other Affiliates: Affiliate Contract Provisions: Advance iVotice ofeihate Contracts 

to Be Filed with the FERC, Annual Certification. 

(a) Neither DEC nor PEC shall engage in any transactions with anAffiliate or proposed Affiliate without first filing the proposed 

Affiliate Contract witli the CommisSion that memorializes any such dealings and taking such actions and obtaining from the 

Commission such decisions as are required under North Carolina law. DEC and PEC shall submit ench proposed Affiliate 
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Contract to the Public Staff for infomial review at least ten days before filing it with the Commission. No formal advance notice 

is required for agreements that DEC or PEC Intends to file pursuant to Ci S 62-153 unless the agreements are to be filed with 

the FERC, in which case subsection (c) applies. 

(b) All Affiliate Contracts to which DEC or PEC is a party shall contain the following provisions: 

(ii) DEC's or PEC's participation in the agreement is voluntary, DEC or PEC is not obligated to take or provide services or make 

any purchases or sales pursuant the agreement, and DEC or PEC may elect to discontinue its participation in the agreement at 

its election after giviria any required notice; 

(in) DEC or PEC may not make or incur a charge under the agreement except in accordance with North Carolina law and the 

rules, regulations and orders of the Commission promolgated thereunder; 

(iv) DEC or PEC may not seek to reflect in rates any (A) costs incurred under the agreement exceeding the amount allowed by 

the Commission or (B) revenue level earned under the agreement less than the amount imputed by the Commission. and 

(iv) Neither DEC nor PEC shall assert in any forum - whether judicial. administrative, federal. state, local or otherwise - either 

on its own initiative or in support o f another entity's assertions. that the Commission's authority to assign, allocate. impute, make 

pro-forma adjustments to, or disallow revenues and costs for retail ratemaking and regulatory accounting and reporting purposes 

is. in whole or in part, (A) preempted by Federal Law or (B) not within the Commission's power, authority or jurisdiction; DEC 

and PEC will bear the full risk of any preemptive effects of Federal Law with respect to the agreement. 

(c) In order to enable the Commission to exercise its jurisdiction over a proposed Affiliate Contract, a contract with a proposed 

Affiliate, or an amendment to an existing Affiliate Contract that involves costs that will be assigned to DEC or PEC and that 

is required or intended to be filed with the FERC, the following procedures shall apply: 

*99 (i) DEC or PEC shall file advance notice and a copy of the proposed Affiliate Contract, a contract with a proposed Anil iate, 

or an amendment to an existing Affiliate Contract with the Commission at least 30 days prior to a filing with the FFRC. A copy 

shall be provided to the Public Staff at the tune of the filing. The provisions of Regulatory Condition 13.2 shalt apply to an 

advance notice filed pursuant to this Regulatoty Condition. 

(ii) If an objection to DEC or PEC proceeding with the filing with the FERC is filed pursuant this Regulatory Condition, the 

proposed filing shall not be made with the FERC until the Commission issues an order resolving the objection. 

(iii) Fit ings of udvance notices and copies of proposed A ffiliate Contracts, a contract with a proposed Affiliate, and amendments 

to existing Affiliate Contacts pursuant to this subsection shall be in addition to filings required by ti S 62-153, and the burden 

of proof as to those filings shall bc as provided by statute. 

(d) 13oth DEC and PEC shall certify in a filing with the Commission that neither DEC. PEC, Duke Energy, any other Affiliate. 

nor uny Nonpublic Utility Operation has made any filing with the FERC or any other federal regulatory agency inconsistent 

with the foregoing Such cettification shall be repeated annually on the anniversary of the first certification. 

3.2 Financing Transactions lavnlving DEC, PEC, Duke Enerv, or Other Affiltates. 

(a) W ah respect to any financing transaction between DEC or PEC and Duke Energy. or any one or more of DEC's or PECs 

other Affiliates, any contract memorializing such transaction shall expressly provide that DEC or PEC shall not enter into any 

such financing transaction except in accordance with North Carolina law and the rules, regulations and orders o f the Commission 

promulgated thereimder; and 
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(b) With respect to any financing transaction (i) between and among any of the Affiliates if such contracts are reasonably likely 

to have an Effect on DECs or PEC's Rates or Service, or (ii) between DEC and PEC or between DEC or PEC and any other 

Affiliate, any contract memorializing such transaction shall expressly provide that DEC and/or PEC shall not include the erects 

of any capital structurc or debt or equity costs associated with such financing transaction in its North Carolina retail cost of 

service or rates except as allowed by the Commission. 

3.3 Ownership and Control of Assets Used by DEC and PEC to Supply Electric Power to North Carolina Retail Customers: 

Transfer of Ownership or Control 

(a) DEC and PEC shall each own and control all assets or portions of assets used for the generation, transmission, and distribution 

of electric power to their respective North Carolina retail Customers (with the exception of assets solely uscd to provide power 

purchased by DEC or PEC at wholesale). 

(b) With respect to the transfer by DEC or PEC to any entity, affiliated or not, of the control of, operational responsibility for, 

or ownership of such assets with a gross book value in excess of ten million dollars (SIO million), DEC or PEC shall provide 

written notice to the Commission al least 30 days in advance of the proposed transfer. The provisions of Regulatory Condition 

13.2 shall apply to an advance notice tiled pursuant to this Regulatory Condition. 

*100 (c) Any contract memorializing such a transfer shall include the following language: 

(i) DEC or PEC may not commit to or carry out the transfer except in accordance with applicable law. and the rules, regulations 

and orders of the Commission promulgated thereunder; and 

(ii) DEC or PEC may not include in its North Carolina retail cost of service or rates the value of the transfer. whether or not 

suhject to federal law, except as allowed by the Commission in accordance with North Carolina law. 

(d) Any application filed with the FERC in connection with any transfer of control, operational responsibility. or ownership that 

involves or potentially afrects DEC or PEC shall include the language set forth in subdivisioris (c)(i) and (ii), above, and shall 

request that the FERC explicitly provide in any order approving the application that its approval in no way streets the right of 

the Commission to revieW the value of such transfer and to establish the value of theasset transfer for purposes of determining 

the rates for services rendered to DEC's and PECs North Carolina retail Customers. 

3.4 Purchases and Sales of Electricity between DEC, PEC, Duke Energy, Other Affiliates, or Nonpublic Utility 

Operations. Subject to additional restrictions sct forth in the Code of Conduct. neither DEC nor PEC shall purchase 

electricity (or related ancillary services) from Duke Energy, another Affiliate, or a Nonpublic Utility Operation 

under circumstances where the total all-in costs, including generation, transmission, ancillary costs, distribution, 

taxes and fees, and delivery point costs, incurred (whether directly or through allocation), based on information 

krunvn, anticipated, or reasonably available at the time of purchase. exceed fair Market Value for comparable 

service, nor shall DEC or PEC sell electricity (or related ancillary services) to Duke Energy, another Affiliate, or a 

Nonpublic Utility Operation for less than fair Market Value: provided, however, that such restrictions shall not apply 

to emergency transactions. This condition shall not apply to transactiotis between DEC and PEC that are governed by 

the JDA. 

3.5 Least Cost Integrated Resource Planning and Resource Adequacy. DEC and PEC shall each retain the obligation 

to pursue least cost integrated resource planning for their respective Retail Native Load Customers and remain 

responsible for their own resource adequacy subject to Commission oversight in accordance with North Carolina law. 

DEC and PEC shall determine the appropriate self-built or purchased power resources to be used to provide future 

generating capacity and energy to their respective Retail Native Load Customers, including the siting considered 
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appropriate for such resources, on the basis of the benefits and costs of such siting and resources to those Retail 
Native Load Customers. 

3.6 Priority of service. 

(a) The planning and joint dispatch of DEC's system generation and Purchased Power Resources shall ensure that DECs Retail 
Native Load Customers receive the benefits of that generation and those resources, including priority of service, to meet thcir 
electricity needs consistent with the JDA DEC shall continue to serve its Retail Native Load Customers with the lowest-cost 
power it can reasonably generate or obtain as Purchase Power Resources before making power available for sales to customers 
that are not entitled to the same level of priority as Retail Native Load Customers. 

*101 (b) The planning and joint dispatch of PECs system generation and Purchase Power Resources shall ens= that PECs 
Retail Native Load Customers receive the benefits of that generation and those resources, including priority of service, io 
meet their electricity needs consistent with the JDA. PEC shall continue to serve its Retail Native Load Customers with the 
lowest-cost power it can reasonably generate or obtain as Purchase Power Resources before making power available for sales 
to customers that are not entitled to the same level of prionty as Retail Native Load Customers. 

3.7 Whoksole Power Contracts Grandng Native Load MOHO,. 

(a) DEC is not required to file an advance notice with the Commission or receive its approval prior to entering into wholesale 
power contracts that grant Native Load Priority to the following historitailly served customers: the City of Concord, North 
Carolinx, the City of Kings Mountain, North Carolina; the Town of Dallas, North Carolina; the Town of Forest City, North 

Carolina; Lockhart Power Company; the Public Works Commission of the Town of Due West, South Carolina; the Town of 

Prosperity, South Carolina; the City of Greenwood, South Carolina; the Town of Highlands; Nonh Carolina; Western Carolina 

University (WCU): the electric membership cooperatives (EMCs) within DECs control area; North Carolina Municipal Power 
Agency No. 1. Piedmont Municipal Power Agency; New River Light Se Power Company; and the South Carolina distribution 

cooperatives historically served by Saluda River Electric Cooperative, Inc., and currently served by Central Electric Power 
Cooperative, Inc. (which are Blue Ridge Electric Cooperative. Inc., Broad River Electric Cooperative Inc., Laurens Electric 
Cooperative, Inc., Little River Electric Cooperative. Inc., and York Electric Cooperative, Inc.). Subject to thc conditions set out 
in Regutatory Condition 3 9. the retail native loads of these historically served wholesale customers shall be considered DECs 
Retail Native Load Customers for purposes of Regulatory Conditions 3.5, 3.6, and 4.5, provided, however, that this subsection 
applies only to the same types of supplemental load and backstand requirements services that were historically provided to the 
Catawba Joint Owners under the Catawba Interconnection Agreements between DEC and the Catawba Joint Owners prior to 
2001, which. for the North Carolina Electric Membership Corporation, only includes the EMCs within DECs control arca. 

(b) PEC is not required to file an advance notice with the Commission or receive its approval prior to entering into wholesale 
power contracts that grant Native Load Priority to the Public Works Commission of thc City of Fayetteville, North Carolina; the 
Town of Waynesville, North Carolina; the City ofCamden, South Carolina; the French Broad Electric Membership Corporation; 
the North Carolina Eastern Municipal Power Agency, the electric membership cooperatives (EMCs) within PECs control 
area, whether served through the North Carolina Electric Membership Corporation (NCEMC) or individually: the Town of 
Black Creek, North Carolina; the Town of Lucama, North Carolina; the Town of Stantonsburg, Nor,h Carolina; the Town 
of Sharpsburg, North Carolina; and the Town of Winterville, North Carolina. Subject to the conditions set out in Regulatory 
Condition 3.9, the retail native loads of these historically served wholesale customers shall be considered PEC's Retail Native 
Load Customers for purposes of Regulatory Conditions 3.5, 3.6, and 4.5. 

•102 (c) Before either DEC or PEC executes any contract that grants Native Load Priority to a wholesale customer (other 
than as set forth in subdivisions (a) and (b) above) or to one or more retail customers of another entity, it must provide the 
Commission with at least 30 Jaye written advance notice of its intent to grant Native Load Priority and to treat the reuul native 
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load of a proposed wholesale customer as if it were DECs or PECs retail native load pursuant to Regulatory Conditions 3.5,3.6, 

and 4.5. The provisions set fonh m Condition 13 2 shall apply to an advance notice filed pursuant to this Regulatory Condition. 

3.8 Oilier Wholesale Coninwis. To the extent that D EC's or PEC's proposed wholesale power contracts or other sales 

of energy and capacity are at less than Native Load Priority, then no advance notice is required and no approval by 

the Commission Is needed. 

3.9 Additional Provisions Regarding Wholesale Contracts Entered into by DEC or NZ' as Sellers. 

(a) The Commission retains the right to assign, allocate. impute. and make pro-forma adjusunents with respect to the revenues 

and costs associated with hoth DEC's or PEC's wholesale contracts for retail ratemaking and regulatory accounting and reporting 

purposes. 

(b) Entry into wholesale contracts that grant Native Load Priority or otherwise obligate DEC or PEC to construct generating 

facilities or make commitments to purchase capacity and energy to meet those contractual commitments constitutes acceptance 

by DEC, PEC, Duke Energy, and other Affiliates or Nonpublic Utility Operations thereof of the risks that investments in 

generating facilities or commitments to purchase capacity and energy to meet such.  contractual commitments and maintain an 

adequate reserve margin throughout the term of such contracts may become uneconomic sunk costs tharare not recoverable 

trom DEC's or PEC's respective Retail Native Load Customers. In a future Commission retail proceeding in which cost recovery 

is at issue, neither DEC nor PEC shall claim that it does not bear this risk, and both DEC and PEC shall acknowledge that the 

Commission retains full authority under Chapter 62 to disallow such costs as not used and useful aod to allocate, impute. or 

assign such costs away from Retail Native Load Custoitars. For purposes of this condition, capacity will be considered used 

and useful and not excess capacity to the extent the Commission determines such capacity is needed by DEC or PEC to meet the 

expected peak loads of DECs or PECs respective Retail Native Load Customers in the near term future plus a reserve margin 

comparable to that currently being used or otherwise considered appropriate by the Commission. Neither DEC, PEC, Duke 

Energy, nor any other Affiliate shall assert in any forum - whether judicial. administrative, federal, state, local or otherwise 

- eithei on its own initiative or in support of any other entity's assertions that the Commission is preempted from taking the 

actions contemplated in this subsection. 

*103 (c) Neither DEC, PEC, Duke Energy, or other Affiliate shall assert in any forum - whether judicial, administrative, 

federal, state, local or otherwise - either on its own initiative or in support of any other entity's assertions that (t) transactions 

entered into pursuant to DEC's or PECs cost-or market-based rate authority or (ii) the tiling with, or acceptance for tiling by, 

the FERC of any wholesale power contract to which either is a party establishes or implies a cost allocation methodology that 

is binding on the Commission, requires the pass-through of any costs or revenues under the filed rate doctrine, or preempts 

the Commission's authority to assign, allocate, impute. make pro-forma adjustments to, or disallciw the revenues and costs 

associated with, DECs or PECs wholesale contracts for retail ratemaking and regulatory accounting and reporting purposes. 

(d) Neither DEC, PEC, Duke Energy, or other Affiliate shall assert in any tbrum - whether judicial, administrative, federal, 

state, local or otherwise - either on its own initiative or in support of any other entitys assertions that the exercise of authority by 

the Commission to assign, allocate, impute. make pro-forma adjustments to, or disallow the costs and revenues associated with 

DECs or PEC's wholesale contracts for retail ratemaking and regulatory accounting and reOorting purposcs in itself constitutes 

an undue burden on interstate commerce or otherwise violates the Commerce Clause of the United States Constitution. Ilowever, 

DEC and PEC retain the right to argue that 3 specific.excrcise of authority by the Commission violates the Comrnerce Clause 

based upon specific evidence of undue interfercace with interstate commerce. 

(e) Except as provided in the foregoing conditions. DEC and PEC retain the right to challenee the lawfulness of any order issued 

by the Commission in connection with the assignment, allocation, imputation, pro-forma adjustments to, or disallowances of 

the revenues and costs associated with DEC's or PEC's wholesale contracts for retail ratemaking and regulatory accounting and 

reporting purposes on any other grounds, including but not limited to the right outlined in ri.S. 62-94i hi. 
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3.10 Other Protections. 

(a) Neither DEC, PEC, Duke Energy, another Affiliate, nor a Nonpublic Utility Operation shah assert in any forum - whether 
judicial, administrative, federal, state. local or otherwise - either on its own initiative or in suppon of any other entitys assertions 
that approval by the FERC of market-based rates, transfers of generating facilities, or any matter that involves Affiliates in 
any way preempts the Commission's authority to determine the reasonableness or prudence of DECs or PECs decisions with 
respect to supply-side resources, demand-side management, or any other aspect of resource adequacy.  

(b) No agreement shall be entered into, nor shall any tiling be made with the FERC, by or on behalf of DEC or PEC, that 
(i) commits DEC or PEC to, or involves either of them in, joint planning, coordination, dispatch or operation of generation, 
transmission, or distribution facilities with each other or with one or more other Affiliates, or (ii) otherwise alters DECs or 
PEC's obligations with respect to these Regulatory Conditions, absent explicit approval of the Commission. 

*104 (c) DEC, PEC, Duke Energy, the other Affiliates, and the Nonpublic Utility Operations shall file notice with the 
Commission at least 30 days prior to filing with the FERC any agreement. tariff. or other document or any proposed amendrnents, 
modifications, or supplements to any such document that has the potential to (i) affect DECs or PECs retail cost of service for 
system power supply resources or transmission system; (ii) reduce the Commission's jurisdiction with respect to transmission 
planning or any other aspect of the Commission's planning authority; (iit) be interpreted as involving DEC or PEC in joint 
planning, coordination, dispatch, or operation of generation or transmission facilities with one or more Affiliates; or (iv) 
otherwise have an Effect on DECs or PECs Rates or Service. The provisions set forth in Regulatory Condition 13.2 shall apply 
to an advance notice filed pursuant to this Regulatory Condition; provided, however, that, to the extent the filing with the FERC 
is not to be made by DF.0 or PEC, the advance notice procedures shall be for the purpose of a determination by the Commission 
as to whether the filing is reasonably likely to have an Effect on DEC's or PECs Rates or Service. 

(d) Any contract or filing regarding DECs or PECs membership in or withdrawal from an RTO or coinparable entity must be 
contingent upon state regulatory approval. 

te) Consistent with Ci S • 2-1j3, DEC and PEC shall obtain prior approval of any proposed substantive revisions to any Affiliate 
agreement to which either of them is a party. 

(f) DEC and PEC shall obtain Commission approval before either DEBS or PESC is sold, transferred, merged with any other 
entities, has any ownership interest therein changed. or otherwise changed so that a change of control could occur. This 
requirement does not apply to any movement of DEBS or PESC within the Duke Energy holding company system that does 

not constitute a change of control. 

(g) DEC and PEC may participate in joint comrnents and other joint filings with Affiliates only when such participation fully 
complies with both the letter and the spirit of the Regulatory Conditions. Any filing made by DEBS or PESC on behalf of DEC 
or PEC, or in which DEC or PEC participates, must clearly identify DEBS or PESC as an agent of DEC or PEC for purposes 

of making the tiling. 

(h)Neither DEC. PEC. Duke Energy, another Affiliate, nor a Nonpublic Utility Operation shall make any assertion or argument 
either on its own initiative or in support of any other entitys assertions in any forum - whether judicial, administrative, federal, 
state, or otherwise - with respect to any contract, transaction. or ot:ter matter in which DEC or PF.0 is involved or proposes 
to be involved or any contract, transaction, or matter involving or proposed to involve Duke Energy, any other Affiliate, or 
any Nonpublic Utility Operation that may have an Effect on DEC's or PEC's Rates or Service, that the Commission is in any 

wav preempted. in whole or in part, by Federal Law, or is acting beyond the Commission's power, authority or jurisdiction, in 
exercising its authority under North Carolina law as follows: 

0000182 

128 



SOAH Dkt. No. 473-17-1172 

PUC Docket No. 46238 

Staff HIFI 2-17 (NEE) 

Page 129 of 228 

In the Matter of Application of Duke Energy Corporation..., 298 P.U.R.4th 36.:; . 

*105 (i) teviewing the reasonableness or any Affiliate commitment entered into or proposed to be entered into by DEC or 

PEC. or disallowing the costs of, or imputing revenues related to such commitment to. DEC or PEC; 

(ii) exercising its authority over financings or setting rates based on the capital structure, corporate structure, debt costs. or 

equity costs that it finds to be appropriate for retail ratemaking purposes; 

(iii) reviewing the reasonableness of any commitment entered into or proposed to be entered into by DEC or PEC to transfer 

an asset; 

(iv) mandating, approving, or otherwise regulating a transfer of assets, 

(v) scrutinizing and establishing the value of any asset transfers for the purpose of determining the rates for services rendered 

to DECs or PEC's Retail Native Load Customers; or 

(vi) exercising any other lawful authority it may have. Should any other entity so assert, neither DEC, PEC, Duke Energy, other 

Affiliates, nor the Nonpublic Utility Operations shall support any such assertion and shall, promptly upon learning of such 

assertion. advise and consult with the Commission and the Public Staff regarding such assertion. 

(vii) DEC. PEC, Duke Energy. other Affiliates, and the Nonpublic Utility Operations shall (A) hear the full risk of any 

preemptive effects of Federal Law with respect to any contract, transaction, or commitment entered into or made or proposed 

to be entered into or made by DF.0 or PEC or which may otherwise affect DEC's or PECs operations, service, or rates and 

(3) shall take all actions as may be reasonably necessary and,appropriate to hold North Carolina ratepayers harmless from rate 

increases, foregone opportunities for rate decreases or any other adverse effects of such preemption Such actions include, but 

are not limited to, filing with and rnaking reasonable efforts to obtain approval from the FERC or other applicable federal entity 

uf such commiunents as the Commission deems reasonably necesSary to prevent such preemptive effects. 

3.11 FERC Filings and Orders. In addition to the filing requirements of Commission Rule R8-27 and all other 

applicable statutes and rules, DEC and PEC shall, on a quarterly basis, file with the Commission the following: (a) 

a list of all active dockets at the FERC, including a sufficient description to identify the type of proceeding, in which 

DEC, PEC, Duke Energy, DERS, or PESC is a party. with new information in each quarterly filing tracked; and (b) 

a list of the periodic reports filed by DEC, PEC, Duke Energy, DEDS, or PESC with the FERC, including sufficient 

information to identify the subject matter of each report and how each report can be accessed. These filings shall be 

made in Docket Nos. E-7, Sub 986E, and E-2. Sub 998E, as appropriate, and updated regularly. In atftlition, DEC and 

PEC shall serve on the Public Staff all filed cost-based and market-based wholesale agreements and amendments; all 

filings related to their Joint Open Access Transmission Tariff; interconnection agreements and amendments; and any 

other filings made with the FERC, to the extent these other filings are reasonably likely to have an Effect on DEC's or 

PECs Rates or Service. 

SECTION li 

JOINT DISPATCH 

*106 The following Regulatory Conditions are intended to prevent the jurisdiction and authority of the Commission from 

being preempted as a result of the IDA, to ensure that DEC's and PEC's Retail Native Load Customers receive adequate benefits 

from the1DA, and to ensure that both joint dispatch costs and the sharing of cost savings can be appropriately audited. 

4.1 Conditional Approval and Notification Requirement. DEC and PEC acknowledge that the Commission's approval 

of the merger and the transfer of dispatch control from PEC to DEC for purposes of implementing the JDA and any 

successor document is conditioned upon the JDA or successor document never being interpreted us providing for 
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or requiring: (al a single integrated electric system, (b) a single BAA, control area or transmission system, (c) joint 

planning or joint development of generation or transmission, (d) DEC or PEC to construct generation or transmission 

facilities for the benefit of the other, (e) the transfer of any rights to generation or transmission facilities from DEC or 

PEC to the other, or (0 any equalizadon of DECs and PECs production costs or rates. If. at any tirne, DEC, PEC or 

any other Affiliate learns that any of the foregoing interpretations are being considered, in vvhatever forum. they shall 

promptly notify and consult with the Commission and the Public Staff regarding appropriate action. 

4.2 Advance Nonce Required. To the extent that DEC and PEC desire to engage in any of items (a) through (1) listed in 

Regulatory Condition 4.1, above, DEC and PEC shall file advance notice with the Commission at least 30 days prior 

to taking any action to amend the JDA or a successor document or to enter into a separate agreement. The provisions 

of Regulatory Condition 13.2 shall apply to an advance notice filed pursuant to this Regulatory Condition. 

4.3 Function in DEC or PEC. The joint dispatch function, as provided in the JDA or in a successor document, shall be 

performed by employees of either DEC or PEC. 

4.4 No Limitation on Obligations. DEC and PEC acknowledge that nothing in the JDA or any successor document 

is intended to alter DECs and PECs public utility obligations under North Carolina law or to provide for joint 

dispatch in a fashion that is inconsistent with those obligations, including, without limitation, the following: (a) DECs 

obligation to plan for and provide least cost electric service to its Retail Native Load Customers and PECs obligation 

to plan for and provide least cost electric service to its Retail Native Load Customers; (b) DECs obligation to serve its 

Retail Native Load Customers with the lowest cost power it can reasonably generate or purchase from other sources, 

before making power available for Non-Native Load Saks: and (c) PECs obligation to serve its Retail Native Load 

Customers svith the lowest cost power it can reasonably generate or purchase from other sources, before making 

power avaitable for Non-Native Load Sales. 

4.5 Protection of Retail Native Load Customers. All joint dispatch and other activities pursuant to the proposed JDA or 

successor document shall be performed in such a manner as to (a) ensure the reliable fulfillment of DECs and PECs 

respective service obligations to their Retail Native Load Customers. (b) fulfill each utility's obligation to serve its own 

Retail Native Load Customers with its lowest cost generation; and (c) minimiLe the total costs incurred by DEC and 

PEC to fulfill their respective obligations to their Retail Native 1,oad Customers. In no event shall any Non-Native 

Load Saks be inade if, based upon information known, anticipated, or reasonably available at the time a sale is made, 

any such sale results in higher fuel and fuel-related costs or non-fuel O&M costs, on a replacement cost basis, than 

would otherwise have been incurred unless the revenues credited from each such sale more than offset the higher 

costs. 

4.6 Treatment of Costs and Savings. DEC's and PECs respective fuel and fuel-related costs and noa-fuel O&M costs, 

and the treatment of savings for retail ratemaking purposes, shall be calculated as provided in the .IDA, unless 

explicitly changed by order of the Commission. 

4.7 Required Records. DEC and PEC shall keep records related to the JDA or any successor document as prescribed 

by the Commission and in such detail as may be necessary to enable the Coinmission and the Public Staff to audit 

both the actual joint dispatch costs anti the sharing of cost savings. 

4.8 Auditing of Negative Alargins. DEC and PEC ASO shall keep records that provide such detail as may be necessary 

(o enable the Commission and the Public Staff to audit the circumstances that cause any negative margin on !I Non-

Native Load Sale or a negative transfer payment made pursuant to Section 7.5(a)(ii) of the JDA. 

4.9 Protection of Commission's Authority. Neither DEC, PEC. nor any Affiliate shall assert in any forum - whether 

judicial, administrative, federal, state, local or otherwise - either on its own initiative or in support of any other 

entity's assertions that any aspect of the JDA or successor document is intended to dimiuish or alter the jurisdiction 

or authority of the Commission over DEC or PEC. including, among other things, the jurisdiction and authority of 
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the Commission to do the following: (a) establish the retail rates on a brindled basis for DEC or PEC, (b) to impose 

regulatory accounting and reporting requirements. (c) impose service quality standards, (d) require DEC and PEC 

to engage separately in least coat integrated resource planning, and (e) issue certificates or public convenience and 

necessity for new generating and transmission resources. 

4.10 Preventive Aedon Required. DEC, PEC, Duke Energy, and other Affiliates shall take all necessary actions to 

present the generating facilities owned or controlled by DEC or:  PEC from being considered by the FERC to be (a) 

part, or all, of a power pool. (b) sufficiently integrated to be one integrated system, or (c) otherwise fully subject to the 

FERCs jurisdiction, as the result of DECI and PECs participation in the JDA or any successor document. 

4.11 Modification .and Termination. DEC and PEC shall modify or terminate the JDA if at any time follow ing 

consummation of the Merger the Commission finds. after notice and opportunity to be heard, that the .IDA does not 

produce overall cost savings for, or is otherwise not in the best interests of, (he North Carolina ratepayers of both 

' DEC and PEC. 

SECTION V 

*107 TREATMENT OF AFFILIATE COSTS AND RATEA1.4K1NG 

The folloWing Regulatory Conditions are intended to ensure that the costs incurred 'by DEC and PEC are properly incurred, 

accounted for. and directly charged, directly assigned, or allocated to their respective North Carolina retail operations and that 

only costs that produce benefits for their respective Retail Native Load Customers are included in DEC's and PECs North 

Carolina retail cost of service for ratemaking purposes. The procedures sct forth in Condition 13.2 do not apply to an advance 

notice filed pursuant to this section. 

5.1 Access to Books and Records. In accordance with North Carolina law, the Commission and the Public Staff shall 

continue to have access to the books and records of DEC, PEC, Duke Energy Corporation, other Affiliates, and the 

Nonpublic Utility Operations. 

5.2 Procurenwnr or Provision of Goods and Services by DEC or PEC to or from Affiliates or Nonpublic Grillo( 

OperatIons. Except as to transactions between DEC and PEC pursuant to filed and approved service agreements and 

lists of services, and subject to additional provisions set forth in the Code of Conduct, DEC and PEC shall take the 

following actions in connection with procuring goods and services for their resPective utility operations from Affiliates 

or Nonpublic Utility Operations and providing goods and services to Affiliates or Nonpublic Utility Operations: 

(a) DEC and PEC shall seek out and buy all goods and services from the lowest cost qualified provider of comparable Roods 

and services, and shall have the burden of proving that any and all goods and services procured from their Utility Affiliates, 

Nort-Utility Affiliates, and Nonpublic Utility Operations have been procured on term and conditions comparable to the most 

favorable terms and conditions reasonably available in the relevant market, which shall include a showing that comparable goods' 

or services could not have been procured at a lower price from qualified non-Affiliate sources or that neither DEC nor PEC could 

have provided the services or goods for itself on the some basis at a lower cost. To this end. no less than every four years DEC 

and PEC shall perform comprehensive, non-solicitation based assessments at a functional level of the market competitiveness 

of the costs for goods and services they receive from a Utility Affiliate, DEBS, PESC, another Non-Utility Affiliate, and a 

Nonpublic Utility Operation, including periodic testing of services being provided internally or obtained individually through 

outside providers. To the extent the Commission approves the procurement or provision of goods and services between and 

among DEC, PEC, and the Utility Affiliates, those goods and services may be provided at the supplier's Fully Distributed Cost. 

(b) To thc extent they are allowed to provide such goods and services, DEC and PEC shall have the burden of proving that all 

goods and services provided by either of thcm to Duke Energy, a Non-Utility Affiliate, any other Affiliate, or a Nonpublic Utility 

Operation have been provided on the terms and conditions comparable to the most favorable terms and conditions reasonably 
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available in the market, which shall include a showing that such goods or services have been provided at the higher of cost or 

market pnce. To this end. no less than every fuur years DEC and PEC shall perform comprehensive, non-solicitation based 

assessments at a functional level of the market competitiveness of the costs for goods and services provided by either of them 

to a Utility Affiliate, DEBS, PESC, another Non-Utility Affiliate, any other Affiliate. and a Nonpublic Utility Operation. 

*108 (c) The periodic assessments required by subdivisions (a) and (b) of this subsection may take into consideration 

qualitative as well as quantitative factors. To the extent that comparable goods or services provided to DEC or PEC or by DEC 

or PEC are not commercially available. this Regulatory Condition shall not apply. 

5.3 Location 4Core Utility Functions. Core utility functions (i.e., those that are considered public utility operations 

and support functions) will be part of DEC and PEC, and the employees performing these functions will be DEC and 

PEC employees and not service company employees of DEBS or PESC. If in the future DEC or PEC desires to move 

these functions to another entity, Regulatory Condition 13.2 will apply and 30 days advance notice will be required. 

The following functions arc core utility functions for DEC and PEC: 

(a) Outage and Maintenance Services Fuels and System Optimization Power Generation Operations; 

(b) Electric Transmission and Distribution Operations, Engineering and Construction; (except for grid modernization functions, 

which may remain in DEBS); 

(c) Project Management and Construction (except for Enterprise Project Management Center of Excellence, Project 

Development and Initiation, Fossil/Hydro Retrofits, Major Project Services, Commercial and International Major Projects and 

Performance Improvement, which may remain in DEBS); 

(d) Environmental Health and Safety (except for Health and Safety, Environmental Prograrns and Comp)iance, EHS Support 

Systems, and Duke Energy International, which may remain in DEBS); 

(e) Central Programs and Services for Fossil/Hydro Services (except for Central Programs, Application Support. NERC CIP. 

SMEs, Discipline Engineering, CT Services, Lab Services, Environmental Compliance Strategy, and Emerging Technology, 

which may remain in DEBS); 

(f) Customer Operations/Custonter Relations; 

(g) Rates and Regulatory (except for Rate Design and Analysis and State Support anti Rescarch, which may remain in DEBS): 

(h) Nuclear Generation (except for Nuclear Development, which may remain in DEBS); 

(i) Wholesale Power and Renewable Generation; and 

(j) Integrated Resource Planning and Analyncs (except for Production Cost Modeling & Data Management, which may remnin 

in DEBS). 

Notwithstanding the foregoing, DEC and PEC may file a list of employees at tlte. higher levels of management for (heir core 

utility functions that they propos4 to remain or become DEBS or PESC employees. Within 30 days of this filing. the Public 

Staff shall file a response and make a recommendation as to how the Commission should proceed. This filing shall he made in 

Docket No. E-7, Sub 986A, and will not be subject to the provisions of Regulatory Condition 13.2. 
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5.4 Service Agreements and Lists of Services. 

(a) DEC and PEC shall file pursuant to (LS 42-153 final proposed service agreements that authorize the provision and receipt 

of non-power goods or services between and among DEC, PEC, their A flihates or Nonpublic Utility Operations. the list(s) of 

goods and services that DEC and PEC each intend to take from DEBS and PESC, the list(s) of goods and services DEC and 

PEC intend to take from each other and the Utility Affiliates, and the basis for the determination of such list(s) and the elections 

of such services. All such lists that involve payment of fees or other compensation by DEC or PEC shall require acceptance 

and authorization by the Commission, and shall be subject to any other Commission action required or authorized by North 

Carolina law and the Rules and orders of the Commission. 

*109 (b) DEC and PEC shall take goods and services frorn an Affiliate only in accordance with the filed service agreements and 

approved list(s) of services. DEC and PEC shall file notice with the Commission in Docket Nos. E-7, Sub 986A, and E-2, Sub 

998A, respectively, at least 15 days prior to making any proposed changes to the service agreements or to the lists of services. 

5.5 Charges for and Allocations of the Costs of Affiliate Transacdons. To the MIMI)) u m extent practicable, all costs of 

Affiliate transactions shall be directly charged. When not practicable, such costs shall be assigned in proportion to the 

direct charges. If such costs are of a nature that direct charging and dircct assignment are not practicable, they shall 

be allocated in accordance with Commission-approved allocation methods. The following additional provisions shall 

apply; 

(a) DEC and PEC shall keep on file with the Commission cost allocation manuals (CAMs) with respect to goods or services 

provided by DEC or PEC, any Utility Affiliate. DEBS or PESC, any other Non-Utility Affiliate, Duke Energy, any other 

Affiliates, ot any Nonpublic Utility Operation to either DEC or PEC: 

(b) Each CAM shall .describe how all directly charged, direct assignment, and othcr costs for each provider of goods and 

services will be charged between and among DEC. PEC, their Utility Affiliates, Non-Utility Affiliates, Duke Energy, any other 

Affiliates, and the Nonpublic Utility Operatiuns, and shall include a detailed review of the common costs to be allocated and 

the allocation factors to be used.' 

(c) The CAM(s) shall be updated annually, and the revised CAMIs) shall be filed with the Commission no later than March 31 

of the year that the CAM(s) are to be in effect. DEC and PEC shall review the appropriateness of the allocation bases evety two 

years, and the results of such review shall be filed with the Commission. Interim changes shall be made to the CAM(s), if and 

when necessary, and shall be filed with the Commission. in accordance with Regulatory Condition 5.6. 

(d) No changes shall be made to the procedures for direct charging. direct assigning, or allocating the costs of Affiliate 

transactions or to the method of accounting fir such transactions associated with goods and services (including Shared Services 

provided by DEBS OT PESC) provided to or by Duke Energy, other Affiliates, and the Nonpublic Utility Operations until DEC 

or PEC has given 15 days notice to the Commission of the proposed changes. in accordance with Regulatory Condition 5.6. 

5.6 Procedures Regarding Interim Clumges N the C4Ms or Lists of Goods and Services for which 15 Days' Nodce Is 
Regaired. With respect to interim changes to the CAMs or changes to lists of goods and services, for which the 15 

day notice to the Commission is required, the following procedures shall apply: the Public StafT shall file a response 

and make a recornrnendation as to how the Commission should proceed before the end of the notice period. If the 

Commission has not issued an order within 30 days of the end of the notice period. DEC or PEC may proceed with the 

changes but shall be subject to any fully adjudicated Commission order on the matter. The provisions of Regulatory 

Condition 13.2 do not apply to advance notices filed pursuant to Regulatory'Condition 5.5(c) and (d). Such advance 

notices shalt be filed in Docket Nos:  E-7, Sub 986A, and E-2, Sub 998.A. 	
it
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3.7 Annual Reports of Affiliate Transactions. DEC and PEC shall file annual reports of affiliated transactions with the 

Commission in a format to be prescribed by the Commission in Docket Nos. E-7, Sub 986A, and E-2, Sub 998A. The 

report shall be filed on or before May 30 of each year, for activity through December 31 of the preceding year. DEC. 

PEC, and other parties may propose changes to the required affiliated transaction reporting requirements and submit 

them to the Commission for approval, also in Docket Nos. E-7, Sub 98613. and E-2, Sub 99811. 

5.8 Third-party Independent Analts of Affiliate Transactions. 

*110 (a) No less often than every two years, a third-party independent audit shall be conducted related to the affiliate 

transactions undertaken pursuant to Affiliate agreements tiled in accordance with Regulatory Condition 3.4 and of DEC's and 

PECs compliance with all conditions approved by the Commission concerning Affiliate transactions, including the propriety 

of the transfer pricing of goods and services between and/or among DEC, PEC, other A f filiates, and all ot the Nonpublic Utility 

Operations. 

(i) The first audit following the close of the transaction shall begin two years from the date of close and shall include whether 

DEC and PEC have adopted systems. policies, CAMS, and other processes to ensure compliance with all of the conditions related 

to Affiliate dealings arid the Code of Conduct and have operated in accordance with those conditions and Code of Conduct. 

(ii) The second audit shall begin two years from the date of the Commission's order on the independent auditor's final report 

on the first audit or, if no such order is issued, two years from the date of such final report. It shall include whether DEC's and 

PEC's transactions, services, and other Affiliate dealings pia suant to the regulated utility-to-regulated utility service agreement 

and any other utility to utility agreements are consistent with all of the conditions related to affiliate dealings and the Code of 

Conduct and whether DEC and PEC have operated in accordance with those conditions and Code of Conduct. 

(iii) The third audit shall begin two years from the date of the Commission's order on the independent auditor's final report on 

the second audit or. if no such order is issued, two years from the date of such final report It shall include whether DECs and 

PECs transactions, services, and other Affiliate dealings pursuant to the Service Company Utility Service Agreement and other 

Affiliate transactions other than transactions undenaken pursuant to regulated utility to regulated utility service agreements 

are consistent with all of the conditions related to affiliate dealings and the Code of Conduct and whether DEC and PEC have 

operated in accordance with those conditions and Code of Conduct. 

(iv) Thereafter, independent audits shall occur every two years from the date of the Commission's order on the immediately 

preceding auditors final report or, if no such order is issued, two ycars from the date of such final report The subject matter of 

these audits shall alternate betsveen the subject matters for the second and third independent audits. DEC or PEC may request 

a change in the frequency of the audit reports in future years, subject to approval hy the Commission. 

(b) The following further requirements apply: 

(i) The independent auditor shall have sufficient access to the books and records of DEC, PEC. Duke Energy, other Affiliates, 

and all of the Nonpublic ( itility Operations to perform the audits. 

(ii) For each audit, the Public Staff shall propose one or more independent auditor(s). DEC. PEC. and other parties shall have an 

opportunity to comment and propose additional auditors. Selection of the independent aud inn shall be made by the Commission. 

Any party proposing an independent auditor shall tile such auditor's audit proposal with the Commission 

(iii) The independent auditor shall be supervised in its duties by the Public Staff, and the auditors reports shall be filed 

with the Commission. 
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5.9 On-Going Review by Commission. 

(a) The services rendered by DEC and PEC to their Affiliates and Nonpublic lltility Operations and the services received by 

DEC or PEC from their Affiliates and Nonpublic Utility Operations pursuant to the filed service agreements, thc costs and 

benefits assigned or allocated in connection with such services, and the determination or calculation of the bases and factors 

utilized to assign or allocate such costs and benefits, as well as DECs and PECs compliance with the Commission4proved 
Code of Conduct and all Regulatory Conditions, shall remain subject to ongoing review. These agreements shall be subject to 

any Commission action required or
,
authorized by North Carolina law and the Rules and orders of the Commission. 

(b) The service agreements, die CAM(s) and the assignments and allocations of costs pursuant thereto, the biannual allocation 

factor reviews required by Regulatory Condition 5.4(c), the list(s) and the goods and services provided pursuant thereto, and 
any changes to these documents shall be subject to ongoing Commission review, and Commission action if appropriate 

5.10 Future Orders. For the purposes of North Carolina retail accounting. reporting, and ratemaking, the Commission 
may, after appropriate notice and opportunity to he heard, issue future orders relating to DECs or PECs cost of 

service as the Commission may determine are necessary to ensure that DEC's and PEC's operations and transactions 

with their Affiliates and Nonpublic Utility Operations are consistent with the Regulatory Conditions and Code of ' 
Conduct, and with any other applicable decisions of the Commission. 

5.11 Review by the FERC. Notwithstanding any of the provisions Contained in these Regulatory Conditions, to the 

extent the allocations adopted by the Commission when compared to the allocations adopted by the other State 

commissions with ratemaking authority as to a Utility Affiliate of DEC or PEC result in significant trapped costs 

related to *non-power goods or administrative or management services provided by an associate company organized 

specifically for the purpose of providing such goods or services to any public utility in the same holding company 

system, including DEC and PEC, DEC and PEC may request pursuant to Section l275(b) of Subtitle F in Title XII of 
PUHCA 2005 that the FERC 'review and authorize the allocation of the costs for such goods and services to the extent 
relevant to that associate company.' Such review and authorization shall have whatever effect it is`determined to 

have under the law. The quoted language in this Condition is taken directly from Section 1275(6) of Subtitle F in Title 

XII of PUHCA 2005. The terms 'associate company' and 'holding iompany system' are defined in Sections 1262(2) 

and 1262(9), respectively, of Subtitle F in Title X11 of PUHCA 2005 and have the same meanings for purpuses of this 

condition. 

5.12 Biannual Review of Certain Transactions by Internal Auditors. Transactions between DEC or PEC and Duke 
Energy, other Affiliates, or the Nonpublic Utility Operations, transactions between DEC and PEC, and other 

transactions between or among Affiliates if such transactions are reasonably likely to have a significant Effect on ,• 

DEC's or PEC's Rates or Service, shall be reviewed at least biannually by Duke Energy Corporation's internal 

auditors. To the extent external audits of theyansactions are conducted, DEC and PEC shall make available such 

audits for review by the Public Staff and the Commission. DEC and PEC also shall make available for review by the 

Public Staff and the Commission all workpapers relating to internal'audits and all other internal audit workpapers, 
if any, related to affiliate transactions, and shall not oppose Public Staff and Commission requests to review relevant 

external audit workpapers. 

5.13 Notice of Service Company and Non-Utili0 Affiliates FERC Audits. At such time as either DEC, PEC, Duke 
Energy, DEBS, or PESC receives notice from the FERC related to an audit of any Affiliate of DEC or PEC, DEC 

or PEC shall promptly file a notice the Commission that such an audit will be commencing. Any initial report of the 

FERC's audit team shall be provided to the Public Staff, and any final report shall be filed with the Commission in 

,Docket Nos. E-7, Sub 986E, and E-2. Sub 998E, respectively. 
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5.14 Acquisition .4djusrtneor. Any acquisition adjustment that results from the Merger shall be excluded from DECs 

and PECs utility accounts and treated for regulatory accounting, reporting, and ratemaking purposes so that it does 

not affect DECs or PEC's North Carolina retail electric rates and charges. 

5.15 Non-Consummotion of Merger. Utile merger is not consummated. neither the cost, nor the receipt, of any 

termination payment between Duke Energy and Progress Energy shall be allocated to DEC or PEC or recorded on 

their hooks. DECs or PEC's North Carolina retail customers shall not otherwise bear any direct expenses or costs 

associated with a failed inerger. 

5.16 Protection from Commitments to Wholesale Customers. 

*112 (a) For North Carolina retail electric cost of service/ratemaking purposes, DEC's and PECs respective electric system 

costs shall bc assigned or allocated between and among retail and wholesale jurisdictions based on reasonable and appropriate 

cost causation principles. Far cost of serviedratemaking purposes, North Carolina retail ratepayers shall bc held harmless from 

any cost assignment or allocation of costs resulting from agreements between DEC and the Catawba Joint Owners, between 
PEC and the North Carolina Eastern Municipal Power Agency as joint owner, and between either DEC or PEC and any of 

their wholesale customers. 

(b) To the extent commitments to DEC's or PECs wholesale customers relating to the Merger are made by or imposed upon 

DEC or PEC. the effects of which (i) decrease the bulk power revenues that are assigned or allocated to DEC's or PECs North 
Carolina retail operations or credited to DEC's or PEC's jurisdictional fuel expenses, (ii) increase DEC's ur PEC's North Carolina 

retail cost of service. or (iii) increase DECs or PEC's North Carolina retail fuel costs under reasonable cust assignment and 

allocation practices approved or allowed by the Commission, those effects shall not be recognized for North Carolina retail 

cost of service or ratemaking purposes. 

(c) To the extent that commitmznts are made by or imposed upon DEC, PEC, Duke Energy Corporation, another Affiliate, or a 
Nonpublic Utility Operation relating to the Merger, either through an ofTer. a settlement, or as a result of a regulatory order, the 

effects of which serve to increase the North Carolina retail cost of service or North Carolina retail fuel costs under reasonable 

cost allocation practices, the effects of these commitments shall not be recognized tbr North Carolina retail ratemakitig purposes. 

5.17 Joint Owner-Specific Issues. Assignment or allocation of costs to the North Carolina retail jurisdiction shall not 

be adversely affected by the manner and amount of recovery of electric system costs from (a) the Catawba Joint 

Owners as a result of agreements between DEC and the Catawba Joint Ownera or (b) the North Carolina Eastern 

alunicipal Power Agency as it result of agreements hetween it and PEC. 

5.18 Inclusion of Cost Savings in Future Rate Proceedings. Neither DEC, PEC, Duke Energy Corporation, any other 

Affiliate, nor a Nonpublic Utility Operation shall assert that any interested party is prohibited from seeking the 

inclusion in future rate proceedings of cost savings that may be realized as a result of any business combination 

transaction impacting DEC and PEC. 

5.19 Repordrig of Costs to Achieve. The North Carolina portion of costs to achieve any business combination 

transaction savings shall be reflected in DECs and PECs North Carolina ES-1 report as recorded on its books and 

records under generally accepted accounting principles. DEC and PEC shall include as a footnote in the ES-I reports 

the merger related costs to achieve that were expensed during the relevant period. 

5.20 Accounting for Costs to Achieve Related to Historical Events Involving PEC. All costs of PEC's merger with 

North Carolina Natural Gas Company. the Formation of Progress Energy, and Progress Energy's merger with 

Florida Progress Corporation shall he excluded from PEC's utility accounts, and all direct or indirect corporate cost 

increases, if any, attributable to those three events shall be excluded from utility costs for all purposes that affect 
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PEC's regulated retail rates and charges. For purposes of this condition, the term 'corporate cost increases is defined 

as costs in.execss of the level PEC would have (a) incurred using prudent business judgment, or (b) had allocated to it, 

had these transactions not occurred. Corporate cost increases' shall also include any payments made under change-

of-control agreements, salary continuation agreements, and/or other severance- or personnel-type arrangements that 
are reasonably attributable to these transactions. 

5.21 Liabilities of Cinergv Corp. and Florida Progress Corporation. 

*113' (a) DECs and PECS Retail Native Load Customers shall be held harmless from all liabilities of Cinergy Corp. and its 

subsidiaries, including those incurred prior to and after Duke Energy's acquisition of Cinergy Corp. in 2006. These liabilities 

include, but are not limited to. those associated with the following: (i) manufactured gas plant sites, (ii) asbestos claims, (iii) 
environmental compliant* (iv) pensions and other employee benefits, (v) decommissioning costs: and (vi) taxes. 

lb) DECs and PEC's Retail Native Load Customers shall be held harmless from all liabilities of Florida Progress Corporation 
and its subsidiaries. including those,incurred prior to and after Progress Energys acquisition of Florida Progress Corporation 

in 2000. These liabilities include, but are not limited to, those associated with the following: (i) any outages at and repairs of 
Crystal River 3, (ii) manufactured gas plant sites, (iii) asbestos claims, (iv) environmental compliance, (v) pensions and other 
employee benefits, (vi) decommissioning costs. and (vii) taxes. 

(c) DECs Retail Native Load Customers shall be held harmless front all current and prospective liabilities of PEC, and PEC's 
Retail Native Load Customers shall be held hannless from all current and prospective liabilities of DEC. 

5.22 Hold Harmless Commitment. DEC, PEC, Duke Energy, the other Affiliates, and all of the Nonpublic Utility 

Operations shall take all such actions as may be reasonably necessary and appropriate to hold North Carolina retail 

ratepayers harmless from the elTects of the Merger, including rate increases or foregone opportunities for rate 

decreases, and other effects otherwise adversely impacting North Carolina retail customers. 

5.23 Cost ofService Mannals.Within six months after the closing date of the :Merger, DEC and PEC shall each 
file with the Commission revisions to its electric cost of service manual to reflect any changes to the cost of service 

determination process made necessary by the Merger, any subsequent alterations in the organizational stricture 
of DEC, PEC, Duke Energy, ottier Affiliates, or the Nonpublic Utility Operations, or other circumstances that 

necessitate such changes. These filings shall be made in Docket Nos. E-7, Sub 986A, and E-2, Sub 998A, respectively. 

SECTION 

CODE OF CONDUCT 

These Regulatory Conditions include a Code of Conduct in Appendix A The Code of Conduct governs the relationships, 
activities and transactions between and among the public utility operations of DEC, PEC, Duke Energy. the Affiliates of DEC 
and PEC. and the Nonpublic Utility Operations of DEC and PEC. 

6.1 Obligation to Comply with Code of Conduct. DEC, PEC, Duke Energy, the other Affiliates, and the Nonpublic 

Utility Operations shall be bound by the terms of the Code of Conduct set forth in Appendix A and as it may 

subsequently be amended. 

sacrim vII 
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The following Regulatory Conditions are intended to ensure (a) that DECs and PEC's capital structures and cost of capital are 

not adversely affected through their affiliation with Duke Energy. each other, and other Affiliates and (hi that both DEC and 

PEC have sufficient access to equity and debt capital at a reasonable cost to adequately fund and maintain their current and 

future capital needs and otherwise meet their service obligations to their Customers. 

*11.4 These conditions do not supersede any orders or directives of the Commission regarding specific securities issuances 

by DEC. PEC. or Duke Energy. The apprnval of the Merger by the Commission does not restrict the Commission's right to 

review, and by order to adjust. DEC's or PEC's cost of capital for ratemaking purposes for the effect(s) of the securities-related 

transactions associated with the Merger. 

7.1.1ccounting for Equity Investment in /folding Company Subsidiaries. Duke Energy shall maintain its books 

and records so that any net equity investment in Cinergy Corp. and Progress Energy, their subsidiaries, or their 

successors, by Duke Energy or any Affiliates can be identified and made available on an ongoing basis. This 

information shall be provided to the Public Staff upon its recluest. 

7.2 Accounting for capital structure components and roll rates. Duke Energy, DEC, and PEC shall keep their respective 

accounting hooks and records in a manner that will allow all capital structure components and COSI rates of the cost of 

capital to be identified easily and clearly for each entity on a separate basis. This information shell be provided to the 

Public Staff upon its request. 

7.3 Accounting foe Equity Investment in DEC and PEC. DEC and PEC shall keep their respective accounting books 

and records so that the arnount of Duke Energy's equity investrnent in DEC and PEC can he identified and made 

available upon request on an ongoing basis. This information shall be provided to the Public Staff upon request. 

7.4 Reporting of Capital Contributions. As part of their Commission ES-t Reports, DEC and PEC shall include a 

schedule of any capital contribution(s) received from Duke Energy in the applicable calendar quarter. 

7.5 Identification of Long-term Debt Issued by DEC or PEC. DEC and PLC shall each identify as clearly us possible 

long-term debt (of more than one year's dura(ion) that they issue in connection with their regulated utility operations 

and capital requiremen(s or to replace existing debt. 

7.6 Procedures Regarding Proposed Financings. 

(a) For all types of financings for which DEC or PEE or their subsidiaries) are the issuers of the respective securities, DEC 

or PEC (or their subsidianes) shall request approval from the Commission to the extent required by ki S c:2.-it!t1  through G S 

62 169 and Commission Rule R1-16. Generally, the format of these filings should he consistent with past practices. A 'shelf 

registration' approach (similar to Docket No. E-7, Sub 727) may be requested. 

0)) For all types of financings by Duke Energy, other than short-term debt as described int, S 	I...the following shall apply 

(i) On or before January 15 of each year, Duke Energy shall file with the Commission and serve on the Public Staff an advance 

confidential plan of all securities issuances that it anticipates to occur during that calendar year. The annual confidential plan 

shall include a description of all financings that Duke Energy reasonably believes may occur during the applicable calendar 

year. A description for each financing shall include the best estimates of the following: type of security; estimate of cost rate 

(e.g., interest rate for debt); amount of proceeds; brief description of the purpose/reason tbr issue; and amount of proceeds, if 

any, that may flow to DEC or PEC. 

*115 (ii)lf at any time material changes to the financing plans included in the filed plan appear likely, Duke Energy shall 

file a revised 30-day advance confidential plan that specifically addresses such changes with the Commission and serve such 

notice on the Public Staff. 
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(iii) At the time of the confidential plan filings identified above. Duke Energy shall also file a non-confidential notice that states 

that a confidential plan has been filed in compliance with this Regulatory Condition 7 6(b). 

(iv) Duke Energy may proceed with equity issuances upon the tiling of the confidential plan. ilowcver, actual debt issuances 

shall not occur until 30 days atier the advance confidential plan or revised plans are filed. In the event it is not feasible for Duke 

Energy to file a revised advance confidential plan for a material change 30 days in advance, such plan shall be tiled by a date 

that allows adequate time for review or a debt issuance shall be delayed to allow such review. Prior to the Commission's action 

on the confidential plan for the year in which the plan is filed, Duke Energy may isSue securities authorized under the previous 

year's plan to the extent such securities were not issued during the previous year. 

(v) Within 15 days after the filing of an advance confidential plan or revised plan. the Public Staff shall file a confidential report 

with the Commission with respect to whether any debt issuances require approval pursuant to (i S 62-160 through Ci S 62-109 

and Commission Rule RI-16 and shall recommend that the Commission issue an order deciding how to proceed. Duke Energy 

shaIl have seven days in which to respond to the report. If the Commission determines that any debt issuance requires approval, 

the Commission shall issue an order requiring the filing of an application and no such issuance shall occur until the Commission 

approves the application:*1 (the Commission determines that no debt issuance requires approval, the Commission shall issue an 

order so ruling. At the end of the notice period, Duke Energy may proceed with the debt issuance, but shall be subject to any 

fully adjudicated Commission order on the matter; provided, however, that nothing herein shall affect the applicability ofU S 

62- 170 or other similar provision to such securities or obligations. 

(vi) On or before April 15 of each year, Duke Energy shall file with the Commission a report on all financings that were executed 

for the previous calendar year. The actual reports should include the same information as required above for the advance plans 

plus the actual issuance costs. 

(c) If a filing with the Securities and Exchange Commission or other federal agency will be made in connection with a securities 

issuance, the notice shall describe such filing(s) and indicate the approximate date on which it would occur. 

(d) Securities issuances or financings thut are associated with a merger, acquisition, or other business combination shall be filed 

in conjunction with the information requirements and deadlines stated in Regulatory Conditions 9.1 and 9.2. and this Condition 

7.6 shall not apply to such securities issuances or financings. 

'7.7 Money Pool Agreement. Subject to the liniitations imposed in Regulatory Condition 8.4, DEC and PEC may 

borrow through Duke Energy's 'Utility Money Pool Agreement (U(ility MPA), provided as follows: (a) participation 

in the Utility MPA is limited to the parties to the Utility MPA dated November 1, 2008, as filed with the Commission 

on November 17, 2008, in Docket No. E-7, Subs 795A and 810, plus PEC, PEF, Progress Energy, and PESC; and 

(b) the Utility M PA continues to provide that no loans tlirough the Utility MPA will he made to, and ho borrowings 

through the Utility M PA will be mude by, Duke Energy, Progress Energy, and Cinergy Corp. If after December 

31, 2011, Duke Ohio's generation assets are no longer dedicated to serving retail load in its service territory and 

subject to the Electric Security Plan (as approved in Case.No. 08-920-EL-SSO, et al.), and Duke Ohio continues to 

he a participant in the Utility SIPA, then DEC and PEC shall seek Commission approval within six months of such 

occurrence. in order to continue participating in the Utility MPA. DEC and PEC shall discontinue such participation 

within six months after the issuance of a Cornmission order denying such approval. 

7.8 Borrowing Arrangements. Subject to the limitations imposed in Regulatory Condition 8.4, DEC and PEC may 

borrow shori-term funds through one or more joint external debt or credit arrangements (a Credit Facility), provided 

that the following conditions are met: 

*1(6 (a) No borrowing by DEC dr PEC under a Credit Facility shall exceed one year in duration, absent Commission approval; 

‘; 3. 	••• • 
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(b) No Credit Facility shall include, as a borrower, any party other than Duke Energy, DEC, PEC, Duke Indiana, Duke Kentucky, 

PEF. and, subject to the limitations described in this section, Duke Ohio; 

(c) DECs and PECs participation in any Credit Facility shall in no way cause either of them to guarantee, assume liability for, 

or provide collateral for any debt or credit other than its own; and 

(d) Duke Ohio may participate in a Credit Facility to the extent the above conditions are met and its generation assets remain 

dedicated to serving retail load in its service territory and subject to the Electric Security Plan (as approved in Case No. 08-920-

EL-SSC), et al.), or subject to traditional utility regulation. 

If after Decetnber 31.2011, Duke Ohio's generation assets are no longer dedicated to serving retail load in its service territory 

and subject to the Electric Security Plan (as approved in Case No 08-920-EL-SSO, et al.), then DEC and PEC shall be required 

to seek Commission approval within six months of such occurrence, in order to continue to participate in a Credit Facility in 

which Duke Ohio is or will be a participant. DEC and PEC shall discontinue such participation within six months after the 

issuance of an order by the Commission denying such approval. 

7.9 Long-Term Debt Fund Restridions. DEC and PEC shall acquire their respective long-term debt funds through the 
financial markets. and shall neither borrow from, nor tend tn, on a long-term basis, Duke Energy or any of the other 
Affiliates. To the extent that either DEC nr PEC borrows on short-term or long-term bases in the financial markets 
and is able to obtain a debt rating, its debt shall be rated under its own name. 

SECTION VIII 

CORPORATE GOPERNANCEIRING FENCING 

The following Regulatory Conditions are intended to ensure the continued viability of DEC and PEC and to insulate and protect 

DEC. PEC, and their Retail Native Load Customers frorn the business and financial risks of Duke Energy and the Affiliates 

within the Duke Energy holding company system. including the protection of utility assets from liabilities of Affiliates. 

8.1 Investment Grade Debt Rating. DEC and PEC shall manage their respective businesses so as to maintain an 

investnient grade debt rating on all of their rated debt issuances with all of the debt rating agencies on all of their 

rated debt issuances. If DECs or PECs debt rating falls to the lowest level still considered investment grade at the 

time, DEC or PEC shall file written notice to the Commission and the Public Staff within five (5) days of such change 

and an explanation as to why the downgrade occurred. Within 45 days of such notice, DEC or PEC shall provide the 

Commission and thc Public Staff with a specific plan for maintaining and improving its debt rating. The Commission, 

after notice and hearing, may then take whatever action it deems necessary consistent with North Carolina law to 

protect the interests of DECs or PECs Retail Native Load Customers in the continuation of adequate and reliable 

service at just and reasonable rates. 

8.2 Distributions from DEC and PEC to Holding Company. DEC and PEC shall limit cumulative distributions paid to 

Duke Energy subsequent to the Nlerger to (a) (lie amount of Retained Earnings on the day prior to (he closure uf the 

Merger, plus (b) any future earnings recorded by DEC cind PEC subsequent to the Nlerger. 

8.3 Debt Ratio Restrictions. To the extent any of Duke Energy's external debt or credit arrangements contain 

covenants restricting the ratio of debt to total capitalization on a consolidated basis to a maximum percentage of debt, 

Duke Energy shall ensure that the capital structures of both DEC and PEC individually ineet those restrictions. 
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8.4 Limitation on Continued Participation in Utility Money Pool Agreement and other Joint Debt and Credit 
Arrangements with Affiliates. DEC und PEC may continue to participate in the Utility MPA and any other 

authorized joint debt or credit arrangement as provided in Regulatory Conditions 7.7 and 7.8 only to the extent such 

participation is beneficial to their respective Retail Native Load Customers and does not negatively affect DECs or 

PECs ability to continue to provide adequate and reliable service at just and reasonable rates. 

8.5 Notice of Level of Non-Utility Investment by Holding Company System. in order to enable the Commission to 

determine whether the cumulative investment by Duke Energy in assets, ventures, or entities other then regulated 

utilities is reasonably likely to have an Effect on DECs or PEC's Rates or Service so as to warrant Commission action 

(pursuant to Regulatory Condition 8.7 or other applicable authority) (o protect Retail Native Load Customers, Duke 

Energy shall notify the Commission within 90 days following the end of any fiscal year for which Duke Energy reports 

to the Securities and Exehange Commission assets in its operations other than regulated utilities that are in excess of 

22% of its consolidated total assets. The following procedures shidl apply to such a notice: 

•117 (a) Any interested party may file comments within 45 days of the tiling of Duke Energy's notice. 

(b) if timely coinments are filed, the Public Staff shall place the matter on a Commission Staff Conference agenda as soon 

as possible, but in noeverit later than 15 days after the comments are tiled, and shall make a recommendation as to how the 

Commission should proceed. If the Commission determines that the percentage of total assets invested in Duke Energy's its 

operations other than regulated utilities is reasonably likely to have an Effect on DEC's or PECs Rates or Service so as to 

wanant action by the Commission to protect DECs and PECs Reiail Native Load Customers, the Commission shall issue an 

order setting the matter for further consideration. If the Commission determines that the percentage threshold being exceeded 

does not warrant action by the Commission, the Commission shall issue an order so ruling. 

8.6 Notice by Holding Company of Certain Investments, Duke Energy shall file a notice with the Commission 

subsequent to Board approval and as soon as practicable following any public announcement of any investment 

in a regulated utility or a non-regulated business that represents live (5) percent or more of Duke Energy's book 
capitalization. 

8.7 Ongoing Review of Effect of I folding Company Structu;e. The operation of DEC and PEC under a holding 

company structure shall continue to be subject to Commission review. To the extent the Commission has authority 

under North Carolina law, it may order modifications to the structure or operations of Duke Energy, DEBS, PESC, 

another Affiliate, or a Nonpublic Utility Operation, and may take whatever action it deems necessary in the interest of 
Retail Native Load Customers to protect the economic viability of DEC and PEC, including the protection of DECs 

and PEC's public utility assets from liabilities of Affiliates. 

8.8 Investment by DEC or PEC in Non-regulated Utility Assets and Non-utility Business VenturerrNeither DEC nor PEC 

shall invest in a non-regulated utility asset or any non-utility business venture exceeding 550 million in purchase price 

or gross book value to DEC or PEC MICH it provides 30 days advance notice. Regulatory Condition 13.2 shall apply 
to an advance notice filed pursuant to this Regulatory Condition. Purchases of assets, including land, that will be held 
with a definite plan for future use in providing Electric Services in DECs or PECs franchise area shall be excluded 
from this advance notice requirement. 

8.9 Investment by Hohling Company in Exempt Wholesale Generators. By April 15 of each year, Duke Energy shall 

provide'to the Commission and the Public Staff a report summarizing Duke Energy's investment in exempt wholesale 

generators (FAVGs) and foreign utility companies (FUCOs) in relation to its level of consolidated retained earnings 

and consolidated total capitalization at the end of the preceding year. Exempt wholesale generator and foreign utility 
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company are defined in Section 1262(6) of Subtitle F in Title XII of Pit I1CA 2005 and have the same meanings for 

purposes of this condition. 

8.10 Notice by DEC or PEC of Default or Bankruptcy of Affiliate. If an Affiliate of DEC or PEC experiences a default 

on an obligation that is material to Duke Energy or files for bankruptcy, and such bankruptcy is material to Duke 

Energy, DEC or PEC shall notify the Commission in advance. if possible. or 99 soon as possible, but not later than ten 

days from such event. 

8.11 Annual Report on Corporate Governance. No later than March 31 of each year, DEC and PEC shall Me a report 

including the following: 

*118 (a) A complete. detailed organizational chart (i) identifying DEC, PEC and each Duke Energy financial reporting 

segment, and (ii) stating the business purpose of each Duke Energy financial reporting segment. Changes from the report for 

the immediately preceding year shall be sumrnarized at the beginning of the report. 

(b) A list of all Duke Energy financial reporting segment that are considered to constitute non-regulated investments and a 

statement of each seament's total capitalization and the percentage it represents of Duke Energy's non-regulated investments 

and total investments Changes from the report for the immediately preceding year shall be summarized at the beginning of 
the report. 

(c) An assessment of the risks that each unregulated Duke Energy financial reporting segment could pose to DEC or PEC based 

upon current business activities of those affiliates and any contemplated significant changes to those activities 

(d) A description of DECs, PECs and each Signiticant Affiliates actual capital structure. In addition, describe Duke Energy's, 

DEC's and PECs goals for DECs and PECs capital structure and plans for achieving such goals. 

(e) A list of all protective measures (other than those provided for by the Regulatory Conditions adopted in Docket Nos. E-7, 

Sub 986, and E-2, Sub 998) in effect between DEC. PEC, and any of their Affiliates, and a description of the goal of each 

measure and how it achieves that goal, such as mitigation of DEC's and PEC's exposure in the event of a bankruptcy proceeding 

involving any Affiliate(s). 

(f) A list of corporate executive officers and other key personnel that are shared between DEC, PEC and any Affiliate, along 

with a description of each person's position(s) with. and duties and responsibilities to each entity. 

(g) A calculation of Duke Energy's total book and market capitalization as of December 31 of the preceding year for common 

equity, preferred stock, and debt. 

SECTION IX 

FUTURE MERGERS AND ACQUISITIONS 

The followtng Regulatory Conditions are intended to ensure that the Commission receives sufficient notice to exercise its 

lawful authority over proposed mergers, acquisitions, and other business combinations involving Duke Energy, DEC, PEC, 

other Affiliates, or the Nonpublic Utility Operations. The advance notice provisions set forth in Regulatory Condition 13.2 do 

not apply to these conditions. 

9.1 ;Vergers and Acquisitions by or Affecting DEC or PEC. For any proposed merger, acquisition, or other business 

combination by DEC or PEC or that would have an Effect on DEC's or PECs Rates or Service, DEC or PEC shall 
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file in a new Sub docket an application for approval pursuant to G S. 12-111 (3) at least 180 days before the proposed 

closing date for such merger, acquisition, or other business combination. 

9.2 Mergers and Acquisitioni Believed Not to'Have wt Effect on DEC's or PEC's Rates or Service. For any proposed 

merger, acquisition, or other business comhination that is believed not to have an Effect on DEC's or PEC's Rates 

or Service, but which involves Duke Energy, other Affiliates, or the Nonpublic Utility Operations and which has a 

transaction value exceeding 51.5 billion, the following shall apply: 

*119 (a) Advance notification shall be filed with the Commission in a new Sub docket by the merging entities at least 90 

days prior to the proposed closing date for such proposed merger, acquisition or other business combination. The advance 

notification is intended to provide the Commission an opportunity to determine whether the proposed merger, acquisition, or 

other business combination is reasonably likely to affect DEC or PEC so as to require approval pursuant to G S 42-1 Mu). The 
notification shall contain sufficient information io enable the Commission to make such a determination If the Commission 

determines that such approval is required, the 180-day advance filing requirement in suhsection (a). above. shall not apply. 

(b) Any interested party may file comments within 45 days of the filing of the advance notification. 

(c) If timely comments are filed, the Public Staff shall place the matter on a Commission Staff Conference agenda as soon 

as possible. but in no event later than 15 days after the comments are filed, and shall recommend that the Commission issue 

an order deciding how to proceed. lf the Commission determines that the merger, acquisition, or other business combination 

requires approval pursuant to ti S 62-1.1 I (al, the Commission shall issue an order requiring the filing of an application. and no 

closinecan occur until and unless the Commission approves the proposed merger, acquisition, or business combination. If the 

Commission determines that the merger'acquisition, or other business combination does not require approval pursuant to (I 

62-11 I (a), the Commission shall issue an order so ruling. At the end of the notice ecriod, if no order has been issued. Duke 

Energy, any other Affiliate, or the Nonpublic Utility OPeration may proceed with the merger, acquisition, or other business 

' combination but shall be subject to any fully-adjudicated Commission order on the matter. 

SECTION X 

STRUCTURE/ORGANIZATION 

The following Regulatory Conditions are intended to ensure that the Commission receives adequite notice of, and opportunity 

to review and take such lawful action as is necessary and appropriate with respect to, changes to the structure and organization 

of Duke Energy, DEC, PEC, and other Affiliates, and Nonpublic Utility operations as they may affect North Carolina retail 

ratepayers. 

10.1 Transfer of Services, Functions, Departments. Employees, Rights, Assets, or Liabilities. DEC and PEC shall file 

notice with the Commission 30 days prior to the initial transfer or any subsequent transfer of any services, functions. 

departments, employees, rights.. obliga tions, assets; or liabilities from DEC or PEC to DEBS, PESC, Duke Energy, 

another Affiliate, or a Nonpublic Utility Operation that (a) involves services, functions, departments, employees, 

rights, ohlign(ions, assets; or liabilities other than those of a governance or corporate type nature that traditionally 

have been provided by a service company or (b) potentially would have a significant effect on DEC's or PEC's public 

utility operations. 'f he provisions of Regulatory Condition 13.2 apply to an advance notice filed pursuant to this 

Regulatory Condition. 

102 Notice and Consultation with Public Staff Regarding Proposi,d Structural and Organizational Changes. Upon 

request, DEC and PEC shall meet and consult with, and provide requested relevant data to, the Public Stall: 

regarding plans for significant changes in DEC's, PEC's or Duke Energy's organization, structure (including RTO 

developments), and activities: the expected or potential impact of such changes on DEC's or PEC's retail rates. 
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operations and service; and proposals for assuring that loch plans do not adversely affect DECs or PECs Retail 

Native Load Customers. To the extent that proposed significant changes are planned for the organization, structure, 

or activities of an Affiliate or Nonpublic Utility Operation and such proposed changes are likely to have an adverse 

itnpact on DECs or PECs Customers, then DECs and PEC's plans and proposals for assuring that those plans do 

not adversely affect their Customers inust be included in these meetings. DEC and PEC shall inforin the Public Staff 

promptly of any such events and changes. 

SECTION XI 

SERVICE QUALITY 

*120 The following Regulatory Conditions are intended to ensure that DEC and PEC continue to implement and further their 

commitment to providing superior public utility service by meeting recognized service quality indices and implementing the 

best practices of each other and their Utilay Affiliates. to the extent reasonably practicable. 

11.1 Overall Service Quality. Upon consummation of the Merger, DEC and PEC each shall continue their commitment 

to providing superior public utility sets ice and shall maintain the overall reliability of electric service at levels no less 

than the overall levels it has achieved in the past decade. 

11.2 Rest Practices. DEC and PEC shall make every reasonable effort to incorporate each other's best practices into its 

own practices to the extent practicable. 

11.3 Quarterly Reliabiliv Reports. DEC and PEC shall each provide quarterly service reliability reports to the 

Public Staff on the following measures; System Average Interruption Duration Index (SA1D1) and System Average 

interruption Frequency Index 	The Public Staff may make such quarterly service reliability reports available 

to the public upon request. 

11,4 Notice of NERCAudit. At such time as either DEC or PEC receive notice that the North American Electric 

Reliability Corporation and/or the SERC Reliability Corporation will be conducting a non-routine compliance audit 

vvith respect to DEC or PEC's compliance with mandatory reliability standartls, DEC or PEC shall notify the Public 

Staff. 

11.5 Right-of-Way Maintenance Expenditures. DEC and PEC shall budget and expend sufficient funds to tritn 

and maintain their lower voltage tine rights-of-way and their distribution rights-of-way in a manner consistent 

with their internal right-of-way clearance practices and Commission Rule R8-26. In addition, DEC and PEC shall 

track annually, on a major category basis. departmental or division budget requests, approved budgets and actual 

expenditures for right-of-way maintenance. 

11.6 Right-of-Way Clearance Practices. DEC And PEC shall each provide a copy of their internal right-of-way 

clearance practices to the Public Staff, and shall promptly notify the Public Staff of any significant changes or 

modifications to the practices or maintenance schedules. 

11.7 Meetings with Public Staff. 

(a) DEC and PEC shall each meet annually with the Public Staff to discuss service quality initiatives and results, including (i) 

ways to monitor and improve service quality, (Ii) right-of-way maintenance practices. budgets, and actual expenditures, and 

(iii) pl:ins tbat could have an effect on customer service, such as changes to call center operations. 

(b) DEC and PEC shall each meet with the Public Staff at least annually to discuss potential new tariffs, programs, and services 

that enable its taistomers to appropriately manage their energy bills based on the varied needs of their customers. 
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11.8 Customer Access to Service Representatives and Other Services. DEC and PFC shall continue to have 

knowledgeable and experienced customer service representatives available 24 hours a day to respond to power outage 

calls and during normal business hours to handle all types of customer inquiries. DEC and PEC shall also maintain 

up-to-date and user-friendly online services and automated telephone service 24 hours a day to perform routine 

customer interactions and to provide general billing and customer information. 

11.9 Call Center Operations. DEC and PEC shall each provide quarterly reports to the Public SNIT regarding 

measurements dealt center performance, including answer times, and customer satisfaction with call center 

operations. 

11.10 Customer Surveys. DEC and PEC shall contitiue to survey their customers regarding their satisfaction with 

public utility service and shall incorporate this information into their processes, programs, and services. 

SECTION X11 

TAX M.417ERS 

*121 The following Regulatory Conditions are intended to ensure that DECs and PFC's North Carolina retail ratepayers do 

not bear any additional lax costs as a result of the merger and receive an appropriate share of any tax benefits associated with 

the service company Affiliates. 

12.1 Costs under Tax Sharing Agreements. Under any tax sharing agreement, neither DEC nor PEC shall seek to 

recover from its North Carolina retail ratepayers any tax costs that exceed DEC's or PEC's tax liability calculated 89 

if it were a stand-alone, taxable entity for tax purposes. 

12.2 Tax Benefits Associated with Service Companies. The appropriate portion of any income (az benefits associated 

with DEBS and PESC shall accrue to the North Carolina retail operations of DEC and PEC, respectively, for 

regulatory accounting, reporting, and ratemaking purposes. 

SECTION XIII 

PROCEDURES 

The following Regulatory Conditions are intended to apply to all filings made pursuant to these Regulatory Conditions unless 

othenvise expressly provided by, Commission order. nile, or statute. 

13.1 Filings that Do Not Involve Advance Notice. Regulatory Condition filings that are not subject to Condition 13.2 

shall be made in sub dockets of Docket Nos. E-7, Sub 986, and E-2, Sub 998, 89 follows: 

(a) Filings related to afTiliate matters required by Regulatory Conditions 5 4, 5.5;5.6, 5.7, and 5.23 and the filing permitted hy 

Regulatory Condition 5.3 shall be made by DEC and PFC in Sub 986A and Sub 998A, respectively; 

(b) Filings related to financings required by Regulatory Condition 7.6, and the filings required by Regulatory Conditions 8.5, 

8.6. 8 9, 8.10 and 8.11 shall be made by DEC and PEC in Sub 986B and Sub 99811, respectively; 

(c) Files related to compliance as required by Regulatory Conditions 3.1(d) and 14.4 and filings required by Sections III A 2(1), 

111.A.3(e),(1). and (g),11I.D.5, and 	8 of the Code of Conduct shall be made by DEC and PEC in Sub 986C and Sub 998C; 

(d) FilMgs related to the independent audits required by Regulatory Condition 5.8 shall be made in Sub 986D; 
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