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combination transaction (merger), to revise and apply Duke Cnergy Carclinas, LLC's (DEC) Regulatory Conditions and Code

of Conduct t0 Progress and Progress Energy Carolinas, Inc, (PEC), and to nullify PEC's Regulatory Conditions and Code of
Conduct,

The application included the following exhibits: Exhibit | - a copy of' the Agreement and Plan of Merger between Duke Energy
Corporation and Progress Energy, Inc., dated January 8, 2011 (Merger Agreement): Exhibit 2 - investment analyses of the
proposed transaction by Oppenheimer, Baird, and Bank of America/Mernll Lynch; Exhibit 3 - & proposed Joint Dispatch
Agreement between Duke Energy Carolinas, LLC and Progress Energy Carolmas, Inc.; Exhibit 4 - an Analysis of Economic
Efficiencies under Joint Dispatch Prepared for Duke Energy Carolinas and Progress Energy Carolinas by Compass Lexecon
{Compass Lexecon Study); Exhibit 5 - Fuel Synergies Review prepared by Beoz & Company {Fuel Synergies Review, which
was filed under seal); Exhibit 6 - Regulatory Conditions approved by the Commission in its Order Approving Merger Subject
to Regulatory Conditions and Code of Conduct, issued March 24, 2006, in Dockst No. E-7, Sub 793 (Sub 795 Order), revised
1o reflect the affiliation of Progress and PEC with Duke; and Exhibit 7 - ¢ Market Power Study consisting of Exinbits §-3
through J-11 1o the watimony of William H. Hieronymous filed with the Federal Energy Regulatory Commission (FERC) by
the Applicants in support of their merger spprovat application {Market Power Study).

The Commission's Order Requiring Filing of Analyses, issued Movember 2, 2000, in Docket No M-100, Sub 129 (Sub 129
Ordery, requires that merger applications be accompanied by amarket power analysis and a cost-benefit analysis. The Applicants
asserted that the Market Power Study, the derivation of joint dispatch fuel savings in the Compass Lexecon Study and the
additional fuel savings set forth in the Fuel Synergies Review complied with this requirement.

The Applicams noted that the issuance of common stock by Duke to acquirz the outstanding stock of Progress is governed
by Regulatory Condition Nos. 41 and 54 approved by the Commussion in the Sub 7935 Order. Regulatory Condition No. 41{d)
provides that * All securities issuances or financings that are assoviated with a merger, scquisition, or other business combiation
shall be filed in conjunction with the information requirements and deadlines stated in Regulatory Condition No. 54.° Subsection
a) of Regulatory Condition Na. 34 provides that *For any proposed merger, acquisition, or ather busiaess combimation by or
affecting {DEC), {DECY shail file an application for approval puesuant to G.5 - 2-11H4) af least 180 days before the proposed
closing date for merger, acquisition, or business combination.' As DEC will issue no securities in contection with the merger,
Duke and DEC requested acknowledgement by the Commission that Regulatery Condition No 54 had been satisfied by the
filing of the application,

*2 The application was preceded by advance notices filed on February 4, 201 L, by DEC and PEC in Docket Nes, E-7, Sub 980,
and E-2, Sub 995, respectwvely. In Docket No. E-7, Sub 980, DEC provided advance notice pursuant to Regulatory Condition
Nos. 3, 9, 10, and 39(b}, as approved in the Sub 795 Order, of its intent to transfer independent operational controf of iy
generation {acilities to combined cperational control pursuant to a proposed Join: Dispateh Agreement DA} with PEC and to
request that the FERC approve a Jownt Open Access Transmission Tarif (Joint OATT) covering the balancing authority areas
(BAAY of both DEC and PEC. DEC noted in its advance notice that the Commission may extend the advance notice periad
pursuant to Regutatory Condition MNo. 39(b) and may review and consider the proposed JDA as part uf the merger proceeding.
ta Docket No. E-2, Sub 995, PEC provided advance notice pursuant to Regulatory Condition Nos. 33, 38, and 43, a5 approved
1n the Commission's Order Adopting Revised Regulutory Conditions and Code of Cenduct, 1ssued October 27, 2004, in Docket
M. E~2, Sub 844 {Sub 844 Order), of its intention to transfer operational control of its gencration assets to DEC, By Order issued
Aprit 4, 2011, the Commission gave Duke and Progress approval 1o file with the FERC the proposed JDA and the conformed
Murger Agresment premised upon the JDA.

On April 4, 2011, in Docket No. ECU1-60-008, Duke and Progress, together with their public uhlity subsidiaries DEC and PEC,
subwritted to the FERC their application for approval of the mergey under Sections 203{2){ 1) and 203{(ai2) of the Federal Power
Ast {FPA)L. Concurrently with this cpplication, Duke on its own behall and on bebalf of DEC, and Progress on its own behalf
and on behalf of PEC, filed with the FERC a pro forma JDA w Docket No. ER1T1-3306-000 and & pro fonma Joint OATT in
Docket No ER11-3307-000.
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On April 27, 20611, the Commission issued an Order scheduling the merger application for hearing, establishing deadlines for
petitions to inieque and the filing of testimony, establishing discovery guidelines, requining public notice, and incerporaiing,
by reference into the merger dockets the record in the advance nofice dockets, which the Commission then closed by separate
Order. In addition, the Commission found and concluded that the applscauon satisfied the reguirements of the Sub 129 Order
Regulatory Condition No. 33 of the Sub 844 Order, and Regulatory Condition No. 34 of the Sub 795 Qrder.

On May 20, 2011, the Apphicants prefiled ihe direct testimony of the following witnesses: James E, Rogers and William D,
Johnson; Lynn J. Good, Alexander (Sasha) J. Weintraub; and Joseph P. Kalt,

On June 22, 2011, DEC and PEC filed a revised proposed JDA, containing minor revisions, and advance notice of their intent
10 make these revisions and file the proposed revised JDA with the FERC. By Order issued July 11, 2011, the Commussion
gave DEC and PEC approval to procecd with filing the revised JDA with the FERC

" *3 Petitions to intervene in this procecding were filed by Environmental Defense Fund (EDF), the Sierra Club, the South
Carofina Coastal Conservation Léague, and Southern Alliance for Clean linergy (coliectively, EDF, ef al.); International
Brotherhood of Electrical Workers (IBEW); North Carolina Sustainable Energy Association (INCSEA ), the City of Orangeburg,
South Carolina; the Commercial Group;, Blue Ridge Paper Products, [nc., d/b/a Evergreen Packaging (Blue Ridge); North
Carolina Waste Awareness and Reduction Network (NC WARN); Carolina Industrial Group for Fair Utility Rates I and
Carolina Industnal Group for Fair Utility Rates 111, Carolina Utitity Customers Association, Inc.; the South Carolina Office f
of Regulatory Staff, Nosth Carolina Farm Bureau Federation, Duke Wholesale Customer Grougy; Eﬁergyljnitad Electric
Membership Corporation; Electricities of North Carolina, Inc, (Electricities), North Carolina Municipal Power Agency |
{NCMPAL), and North Carolina Hastern Municipal Power Agency (NCEMPA), Blue Ridge Electric Membershep Cerporataon:
Haywood Electric Membership Corporation, Piedmont Electric Membership Corporition, and Rutherford Electnic Membership
Caorporation; North Carolina Electric Memberstip Corporation (NCEMC); the Public Works Commission of the City of
Fayetteville, Nonth Carolina (Fayetteville); the Greenwood Commissioners of the Public Works of the City of Greenwood,
South Caroling; the City of Concord, North Caroling; the City of Kings Mountain, North Carolina; the Town of Due West,
South Carolina; the Town of Prosperity, North Caroling; the Town of Forest City, North Carolina; the Town of Highlands.
North Carolina; the Town of Dallas, North Carolina; Lockhart Power Company; and Western Caroling University, By vanious
orders, the Commission granted the petitions to intervene. The intervention of the Public Staff is recognized pursuant to ¢ S

. 62-15(d0Y and Commission Rule R1-1%(e}. ;

Petitions to intervene out of time were filed by the North Carolina Justice Center, the North Carolina Housing Coalition, Public
Citizen, Greenpeace USA, the Nuclear Information and Resource Center, the Florida Consumer Action Network, Plains and
Eastern Clean Line, LLC, and the City of New Bern, North Carolma. All of these petitions were denied.

Limited admissions to practice before the Commission were granted (o a number of cut-of-state attorneys.

On August 25, 2011, the Public Staff filed u motion for an extension of time to file testimony and a revision to the procedural
schedule. On August 26, 2011, the Commission issued an Order granting the motion and extending the time for the Public Staff,
DEC, and PEC fo file their settlement agreement until September {, 2011; extending the time for intervenors 1o file testimony
uniil September 7, 201 1, extending the time for the Applicants to file rebutial testimony until September 14, 201 1; and providing
for the filing of a response by the Public Staff to the testimony of other intervenors by Scptember 14, 2011,

*4 On August 26, 2011, NCEMC filed a letter ulating that it no fonger opposed the approvals sought by the Applicants,

On September 2, 2011, having been granted an oral one-day extension of time, the Public Staff-filed an Aprecment and
Supulation of Sctidement between the Applicants, DEC, PEC, and the Public Staff (Stiputation) Attached to the Stipulation

b
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were proposed Regulatory Conditions and a Code of Conduct. Also on September 2. 2011, the Public Staff filed the testimony
of Mathew J. Murey and James (G, Hoard.

On September 6, 2011, EDF, eral., filed a motion to extend the time for filing intervenor testimony and statements of position
untit September 8, 2611, and to extend the time for filing the Applicants’ rebuttad testimony and the Public Staff's responsive
filing until September 15, 2011, By Order issucd September 7, 2011, the Commussion granted this motion,

On September 8, 2011, EDF, eral,, filed the testimony of Richard 8. Hahn; Blue Ridge fited the tesimony of Michael Ferguson;
the City of Orangeburg filed a statement of position and the westimony of John Bagwell; the Commercial Group filed the
testunony of Steve W. Chriss; NCSEA tiled the testmony of Tvan Urlaub; and NC WARN filed a statement of position and

the testimony of Roger D, Colton, Also on September 8, 2011, the South Carolina Office of Regulatory Staff filed a notice
of settlement agreement.

On September 9, 2011, IBEW filed o statement of position, dated Septernber 7, 2011, and a motion for leave to file out of time,
By Ordor issued Scptember 9, 101 1, the Commission granted {BEW's motion.

On September 12, 2011, the Applicants filud motions to strike ali or portions of the testimony of Blue Ridge and NCSEA. On
Septernber 13, 2011, and September 14, 2011, NCSEA and Blue Ridge. respectively, filed responses to the motions 1o strike.

On September 14, 2011, the Applicants {iled a motion fo strike portions of the testimony of EDF, er e, On September 16, 201 1,
EDF, e al., filed their response to the motion.

On Segtember 14, 2011, the Applicants filed 3 motion to strike the testimony of the City of Orangeburg. On September {4,
2011, the City of Orangeburg filed its response to the motion,

On September 15, 2011, the Public Staff {Hed 1s response to the statements of position and prefiled estimony of the other
intervenors. Included i the Gling were clean corrected and redlined versions of the proposed Regulatory Conditions and Code of
Conduct fifed on September 2, 201 L. Two substantive changoes were included in the corrected version. g revision to the definition
of fully distributed cost and the addition of the Town of Winterville to the list of hiztorically served wholesale customers in
Regulatory Conslition Mo. 3,7(by. Also included in this filing were & redlined version of the Regulatory Conditions and Code of
Conduct approved by the Commussion in the Sub 793 Order showing the changes made by the proposed Regulatory Conditions

and Code of Conduct and a rediined version of the Regulatory Conditions and Code of Conduct attached a3 Exhibit 6 to the
merges appiication.

*% Also on September 15, 2011, the Applicants filed the rebuttal testimony of Paula J, Sims, B. Mitcheli Williams, Craig
DeBrew, Alexander J Weintraub, Lynn J, Good, Joseph P Kalt, and John L. Harris,

On September 19, 2011, the Comumission issued an O;der denying the Applicants' motions to strike the testimony of the City
of Orangeburg, NCSEA, Blue Ridge, and EDT, ef ¢f, except for a limited portion of the testimony of EDF. er al.

By Order issued September 19, 2011, the Commission admitted into evidence the application and Eyhibits 1, 2, 4, § {under

zeal), and 7 filed on April 4, 2011; the revised IDA filad un June 22, 201, and the corrected Regulatory Conditions and Code
of Conduct filed on September 2, 2011,

Also on September 19, 2011, the Public Staff filed 1 proposed revision to Regulatory Condition No. 4.4 pursuant to a request
by Faveueville and requesed that the Repulatory Conditions that were (o be admitted info evidence be revised accordingly.
This revision svas aliowed by Chairman Finley in open hearing on September 20, 2011,
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Numerous statements of position from members of the public were received by the Conimussion and the Public Staff and were
filed in these dockets,

The matter came on for hearing as scheduled, beginning on September 20, 2011 The following persons testified as public
witnesses: Dr Freda Porter, Thyron Williams, Robert Eidus, Jon Hudson, Dan Conrad, Harry Phillips, Rebekah O'Connell,
Albert Ripley, Otga Grlic, Beth Henry, Dr. Thomas Henkel, Jerry Markatos, Chris Estes, Miriam Thompson, Deborah
Amesen, Robert Rodriquez, Alice Loyd, Rev. Melvin Wintley, DeWayne Barton, Bobi Gallagher, Joan Novak, Sherri Zann
Rosenthal, Ryan Thomson, Wells Eddleman, Susannah Tuttle, Jim Senter, Rev. Lynice Williams, Elizabeth Hutchby, and
Audrey Schwankl. .

The Applicants presented the testimony of William D. Johnson, Chairman, President, and Chief Executive Officer of Progress;
James E. Rogers, Chairman, President. and Chief Executive Officer of Duke; Lyan J. Good, Chief Financtal Officer of Duke and
the proposed Chief Financial Officer of the combined companies upon closing; Alexander (Sasha) J. Weintraub, Vice President
- Fuels and Power Optim%zation for PEC; and Joseph P. Kalt, Ford Foundation Professor of Internstional Potitical Economy at
the John F. Kennedy School of Government, Harvard Umiversity, and a senior economist at Compass Lexecon,

The Public Staffpresented the testimony of James G. Hoard, Assistant Director, Public Staff Accounting Division; and Matthew
1. Morey, Senior Consultant with Chrisiensen Associates Energy Consulting, LLC.

¥

EDF, et ol presented the testimony of Richard S. Kahn, a Principal Consultant with La Capra Associates, inc.

The City of Orangeburg presented the testimony of John Bagwell, Director of the Electric Division of the Department of Public
Utilities,

The Commercial Group presented the testimony of Steve W, Chriss, Semor Manager, Energy Regulatory Analysis, for Wal-
Mart Stores, Inc.

*§& NCSEA presented the testimony of Ivan Uriaub, Executive Director.

NC WARN presented the testimony of Roger D. Colton, a principal in the firm of Fisher, Sheehan and Colton, Public Finance
and General Economics.

The Applicants presented the rebuttal testimony of Sasha Weintraub, Lynn J. Good; Joseph P. Kalt; Paula J. Sims, Chief
Integration Officer for the Merger and Senior Vice President of Corporate Development and fmprovement for Progress; B,
Mitchell Williams, Manager, Regulatory Affairs, for PEC; and John L. Harris, Principal Financial Specialist in the Treasury
and Enterprise Risk Management Départment of Progress Energy Service Company, LLC (PESC).

On September 22, 2011, Blue Ridge filed a Settlement Agreement entered into by Duke, Progress, DEC, PEC, and Blue Ridge
resolving the issues among them in these dockets. The testimony of Michael Ferguson on behalf of Blue Ridge and the rebuttal
testimony of Craig DeBrew on behalf of PEC were withdrawn pursuant to this stipulsted agreement,

On September 30, 2011, the FERC issued its Order on Disposition of Jurisdictionat Facilities and Merger n Docket No,
ECH1-60-000 (FERC Merger Order). In this order, the FERC conditionally approved the proposed merger subject to approval
of market power mitigation measures o be proposed by the Applicants in a compliance filing to be made within 60 days
of the issuance of the FERC Merger Order to remedy the market power analysis screen failures identified by the FERC,
The FERC stated that such measures could include, but need not be limited to, joining or forming a reglonal transmission
organization (RTO). implementation of an independent coordinator of ransmission (JCT) arrangement, generation divestiture,
virtual divestiture of generation, snd/or proposals to build new transmission te provide greater accass 10 third-party suppliers.

The purpose of thase measures would be 1o mitigate the wholesale market power effects that the FERC concluded the merger -

f enar R N e
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would have on horizontal competition in the DEC BAA and the PEC East BAA, The FERC siated that regardicss of what
mitigation measure or measures were proposed, the mitigation efforts would bave to be sufficient to reduce the Herfindahl-
Hirschman Index ( HHI) changes resulting from the merger to no more than u 50 point increase for highly concentrated markets
and no more than a 100 point increase for moderately concentrated markets.

On Oetober 7, 2011, DEC tiled with the Commission a motion and advance notice in Docket No E-7, Sub 993, requesting a
waiver of the 30-day advance notice required prior to a filing with the FERC by Regulatory Condition Mo, 10 approved in the
Sub 795 Order. in the aliemative, DEC requested that the Commussion shorten the advance notice period (o seven days, DEC
mserted that a waiver or shorlening of the advance notice period wonld enable the Applicans to proceed 10 file the proposed
market power mitigation plan in responge to the FERC Merger Order.

On Getober 17, 2011, the Commission issued an Order granting the motion for waiver and requiring Duke (o file g copy of the
FERC mitigation plan in these dockest conterporancously with the filing of the plan with the FERC. The QOrder stated that it
did not constitute a decision by the Commission as to the merits of the proposed mitigation plan and was without prejudice to
the right of any party 1o these dockets to contest relevant issues due to the filing of the mutigation plan with the FERC. The
Order Burther stated that the Commission and the parties would have the oppertunity to review the proposed mitigation plan
prior to the issuance of an order by the Commission on the Applicants’ merger application,

*7 On October 17, 2011, Duke and Progress filed thelr proposed mitigation plan with the FERC in Docket No. EC11-60-600.
Contemporaneousty therowith, Doke on its own behatf and on behalf of DEC, and Progress on its own behalf and on behalf of
PEC, filed the same documents with the Commission in the prusent dockets.

On October 19, 2011, Duke filed on behatf of itself and GEC, with the FERC in Docket No. ER12-115-000, an executed,
eTariff-compliant JDA 0 become effective upon consummation of the merger. On the same date, Progress filed on its own
behalf and on hehalf of PEC, in Docket No, ER12-1184000, its concurrence 0 the executed JDA, On Ooteber 20, 2011, Duke
on behalf of itself and DEC, and Progress on behalf of itsell and PILC, filed a motion requesting the FERC w consolidate the
soint disparch dockets and give expedited consideration to their request for approval,

Also on Ociober 19, 2011, Duke on behalf of itseif and DEC, and Progress on behalf of tself and PEC, filed an cTariffcompliant
Joint GATT with the FERC in Docket Nos, ER12-116-0060, ER12-119-000 and ER{1-3307-000. On October 20, 20611, Duke
on bebaif of itself and DEC, and Progress on behalf of itself and PEC, filed 2 motiun requesting the FERC to consolidate the
Juint QATT dockets and give expedited consideration 1o their request for approval.

Pursuant to the Notice of Masling of Transcript issued by the Commission on Qctober 12, 2011, briefs and proposed orders
were due to be filed by November 14, 2611,

On November 2, 2011, the Commission issued 8 Post-Hearing Order Requiring Venfied Information (Post-Hearing Order)
requiring the Applicants w snswer jointly a list of 25 questions and to submit their answers under oath in the form of a verified
affiddavit or affidavits on or before November 17, 2011

On November 7, 2011 EDF, e ol filed 2 motion requesting the Commission to (a) suspend the proceedings in this case uatil
the FERC mecger proceeding is resolved and the intervenors and the Commission have the opportundy w evaluate and comment
on the Applicants’ responses to the Post-Hearing Order, or (b} hold the proceedings open to allow the paties io file comments

on the FERC's final orders in the merger and related dockets, and extend the deadline for filing briefs and proposed orders 1o
December §, 2011,

On November 8, 2011, the Commussion ssued an Order extending the deadline for {iling briefs and proposed nrders uptil
November 23, 2011

0000104



SOAH Dkt No. 473-17-1172
PUC Docket No, 46238
Staff RF1 2-17 (NEE)

Page 51 0f 228

in the Matter of Application of Duke Enargy Corporation..., 288 P.U.R.4th 353..,

On November 17, 2011, the Applicants filed their verified responses to the questions propounded by the Commission in its
November 2, 2011 Post-Hearing Order.

On December 14, 2011, the FERC ssued an Owder Rejecting Compliance Filing in which « found the Applicants' proposed
marke! power mitigation plan was inadeguate to address the whelesale market power concerns raised in the FERC Merger
Order. On that same date, the FERC also issued orders dismissing the Applicants' applications for approval of the JDA and
Joint QATT. However, all three FERC orders were without prejudice to the Applicants' right to tile revised proposals. !

*8 On February 22, 2012, in Docket No. E-7, Sub 993, the Applicants {iled an Advance Notice of their intent to file arevised
market power mitigation plan with the FERC. On March 8. 2012, the Public Staff filed its Response to the Applicants' Advance
Notice. The Public Staff stated that it had no objection to the Applicants filing the revised mitigation plan with the FERC
because that filing would not affect the Commission’s jurisdiction to decide the merits of the proposed merger or the parties'
opportunity to be heard on the effects of the plan. Ne other party filed a response to the Applicanis’ Advance Notice,

On March 26, 2012, the Applicants filed with the FERC a revised mutigation plan in Docket No, EC11-60-004. On the same
date, the Applicants fifed with the FERC the Joint Dispatch Agreement in Docket Nos, ER12-1338-600, ER12-1347-000, and
ERI1-3306-000. und Joint Open Access Transmission Tariff (Joint QATT), in Docket Nos. ER12-1343-000, ER12-1345-000,
ER11-1346-000 and ER1-3307-000.

On May. 8, 2012, the Public Stafl and the Appheants filed a Supplemental Agreement and Stipulation of Settiement
{Supplemental Stipulation) that made several changes to the original Stipulation On the same date, the Public Staff filed 3
Motion for Establishment of Procedural Schedule proposing that the Public Staft and the Applicants fife testimony on or about
May 15, 2012, supporting and explaiming the Supplemental Stipulation, and that the Commission estabdish dates for intervenors
to file comments or testimony on the Supplerental Stipulation and the Public Staff and the Applicants to file reply comments
or rebuttal testimony. -

On May 15, 2012, the Commussion issued an Order atlowing the Public Staff and the Applicants to file testimony supporting
and explaining the Supplemental Stipulation filed on May 8, 2012, Although the Commission concladed there was not good
cause at that time 1o establish due dates for intervenors (o file comments or testimony and for the Public Staff and the Applicants
to file reply comments or rebuttal testimony, the Order encouraged the intevenors to conduct relevant and appropriate discovery
on the Supplemental Stipulation and supporting testimony filed by the Public Staff and the Applicants (o prepare as much as
reasonably possible to be in position to file comments or testimony regarding the Supplemental Stipulation, The Order further
stated that in the event the FERC issued a decision on or about June 8, 2012, that did not make a material change to the terms
“of the Stipulation or Supplemental Stipulation, the Commission intended to issue a procedural order that would expedite the
filing of comments and reply comments on the Supplemental Stipulation.
On May 15, 2012, the Applicants filed the supplemental testimony of Alexander §. Weinraub explaining the Applicants’
revised murket power mitigation pian and Supplemental Stipulation. On the same date, the Public Staff filed the supplementul
testimony of James (. Hoard discussing the impact of the Applicants’ revised market power mitigation plan on the Stipulation
and explaining the Supplemental Stipulation. '

*@ On June 8, 2612, the FERC issued an Order Accepting Revised Compliance Filing, ‘As Modified, And Power Sales
Agreements (FERC Market Power Order), in Docket Nos. ECH-60-004, ER12-1339-000, ER12-1340-000, ER12-1341-000
and ER12-1342-008. In summary, the FERC Market Power Order accepted the Applicants' revised mitigation plan, subject
to several conditions. In addition, the FERC issued an Order on Joint Dispatch Agreement and Joint Gpen Access
Transmussion Tant (FERC JDA Order) in Docket Nos. ER12-1338-000, CR12-1343000. ER12-1345-000, [R12-1346-000
and ER1223347-000. In summary, the FERC JDA Order approved the 1DA, subject o certain modifivabions,
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On June 11, 2012, the Commission issued an Ovder Establishing Procedural Schedule directing that the Applicants and Public
Staff file comments or testimony regarding the mmpact of the FERC Market Power and JOA Orders on this procesding and the
Suppiernendal Stiputation by June 13, 2012, that intervenors file comments or testimony regarding the FERC Market Power
and JDA Orders and the comments or testimony filed by the Applicants and the Public Staff by Juse 18, 2012, and that the
Applicants and Public Staff file reply comments or rebutial testimony by June 19, 2012,

On June 12, 2012, DEC and PEC filed 8 Motion to Waive the Advance Motice Period Pursuant to Regulatory Condition Nos 9
and 10, along with a revised version of the JDA, requesting that the Commission waive the 30-day advance notice requirement
applicable to the fiting of the revised JDA wuh the FERC.

On June 13, 2012, the Applicants filed the further supplemental tesumony of Alexander J. Wemtraub addressing the impact of
the FERC Market Power and JDA Orders on this pracesding and the Supplemental Stipulation On the same date, the Pubhc
Staif filed comments regarding the same subjects.

©n June 15, 2012, the Commission issued an Order Regarding Advance Notice granting the request of DEC and PEC fora
waiver of the 30-day advance notice requirement applicable to the filing of the revised JDA with the FERC

On June 18, 2012, comments wers filed by the NCSEA, City of Orangeburg, and EDF, ef o/,

{n addition, on June 18, 2012, NC WARN filed an unverified document entitled Position of NC WARN (Position Statement).
In s Position Statoment, NC WARN identified 2 aumber of atleged new issues in addition to those issues identified w the
Commission's June 11, 2012 Order, NC WARN stated that 1t was unable to waive cross-examination of Duke's witnesses and,
therefore, it requested a hearing to conduet such cross-examination. Further, NC WARN requested that the Commission allow
1t to present testimony and evidence, and that the Commission reeeive additional wstimony from public witnesses. Finally, NC
WARN stated that it intended to make 3 motion 1o request that the Comumission order public disclosure of certain informarion
previously filed with the Commission as proprietary and confidential.

On June {9, 2012, the Applicsnts and the Public Staff filed reply comments. With regard to NC WARN's Position Statement,
the Applicants stated, among other things, that the alleged additional issues identified by NC WARN ware speculative and were
not issues appropriate or necessary to address in the merger proceeding. Fuither, the Applicants asserted that to the extent these
issues materialize in the future they will be addressed by the Commmussion in other dockets. The Applicants stated therefore,
these alleged new issues do not require a further hearing by the Commission in its consideration of their merger application

*16 Also on June 1%, 2012, the Public Staff filed comments stating. among other things, that NC WARN's contentions were

not relevant to the issues presented i this proveeding or bad already been addressed s prior hearings and, therefore, did not
require # turther hearing by the Commission.

On June 19, 2012, the Commission issued an Order Scheduling Hearing, The Order schedaled a hearing on Monday, June
25, 2012, ar 2:00 p.m., to allow an opportunity for the introduction of the supplemental testimuny of the Applicanis' and the
Public Staffs witsesses and fo allow NC WARN to cross-examine the Applicants' and the Public Staff's wiresses regarding
their supplemental stimony. Further. the Order rejected NC WARN's reguest to present testimony and to allow additional
public witnesses to testify. In addition, the Order siated that to the extent that NC WARN desired to make motions for further
actions by the Commission, as alluded to in its Position Statement, NC WARN should do so in wiiting w compliznce with
the Commission's rules.

On June 21, 2012, NC WARM filed a Motion for Reconsideration pursuant to O 8. 62-80 reyuesting that ke Commussion

modify its Order Scheduling Hearing to allow NC WARN to more breadly cross-examing the Applicants’ and the Public Siaffs
witnesses,
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Also on June 21, 2012, NC WARN filed 2 Motion to Make Settiement Documents Poblic.

OfJune 22,2012, the Applicants filed a Response and Motion to Deny NC WARN's Motion for Reconswderation and a Response
and Motion to Deny NC WARN's Motion to Make Settlement Documents Public.

!

On June 22, 2012, the Commission issued an Order denying NC WARN's Motion for Reconsideration

On June 25, 2012, the Commission held the hearing as scheduled 0 its June 19. 2012 Order Scheduling Hearing. The
Applicants introduced the supplemental testimony and further supplemental testimony of Alexander J. Weintraub, The
Public Staff introduced the supplemental testimeny and exhibits of James G. Hoard and the Supplemental Stipulation, as
amended. In addition, NC WARN cross-examined Applicants witness Weintraub and Public Staff witness Hoard regarding
their supplemental testimony. At the conelusion of the hearing, NC WARN and the Applicants made oral arguments. The
Commission informed the parties thut they could file post-hearing briefs and/or proposed orders, but that such filings would
rot be considered by the Commission unless reccived prior to the issuance of the Commission’s decision. Finally, NC WARN
was granted leave to file an offer of proof.

 Onlune 23, 2012, the Applicants provided anotics of acceptance letter to the FERC, including copies of the binding construction
agreements with American Electric Power and Dominion Virginia Power that the FERC's Market Power Order required the
Applicants 1o fite within 1S days (FERC Acceptance Letter), in which they accepted the FERC's revisions to their market power
mitigation proposal, as required by the FERC's Market Power Order.

*11 On fune 26, 2012, the Commission issued an Order Allowing Responses o Public Records Request, allowing parties to
the seitlement agreements {iled under seal to respond to NC WARN's request that those agreements be made public,

On June 27,2012, NC WARN filed an Offer of Proof,
On June 28, 2012, the Applicants filed a Motion to Reject NC WARN's Offer of Praof.

On June 28, 2012, responses to NC WARN's Motion to Make Settiement Documents Public were filed by NCEMC, NCMPAL,
NCEMPA, Blue Ridge Electric Membership Corporation, Haywood Electric Membership Corporation, Piedmont Electric
Membership Corporation, Rutherford Electric Memh;rship Curporation. and jointly by the Applicants, Carolina Industrial
CGroup for Fair Utility Rates I and 1] and Carolina Utility Customers Association, Inc.

To the extent allowed by G+ § " 63({b), the Commission takes judicial notice of the records in the above FERC dockets, the
FERC Acceptance Lettur, as well as FERC Docket Nos. EC11-60-000 (merger apphication), ER 12-118-000 (eTariff-compliant

DA}, ERE-3307-000 (pro forma Joint OATT), and ER11-3307-000, £R12-1 16-000 and ER12-119-008 {eTariff compliant
Joint QATT), .

Based on the foregoing, the evidence presented at the hearings, and the entire record in this mater, the Commission makes
the following

/

FINDINGS OF FACT

1. Duke is a corporation duly organized and existing under the laws of Delaware and headguartered in Charlotte,
North Carslina, DEC, 2 whoily-owned subsidiary of Duke, Is a limited liability company organized, existing, and
operating under the laws of North Carolina,

2. BEC is engaged in the business of generating, transmitting, distributing, and selling electricity to approximately 2.4
million retail customers in a service rren that covers more than 24,000 square miles in portions of central and western
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North Caroling and western South Carolina, DEC also sells electricity at wholesale to municipsl, cooperative, amid
investor-owned glectric tilities.

3. DEC also is a public utility subject to the jurisdiction of this Commission and the jurisdiction of the Public Service
Commission of South Carolina and a public utility under the FPA and is subject to the jurisdiction of the ¥FERC,

4. Duke Energy Indisaa, luc. (Duke Indiana), Duke Energy Kentueky, Inc. (Duke Keatucky), and Duke Energy Ohbio,

inc. {Duke Ohing collectively, the former Cinergy utilities), are wholly owned subsidiaries of Duke that provide retail
electric service in other states,

&, Progress is a corporation duly arganized and existing under the laws of North Caroling and headquartered in
Raleigh, North Carolina, PEC, 8 wholly-owned subsidiary of Progress, is 2 corporstion organized, existing, and
aperating under the iaws of North Carelina,

6. PEC is engaged in the business of generating, transmitting, distributing, and selling electricity to approximately
1.5 million retail customers in a service area that covers more than 34000 square miles in portions of eastern,
central, and western North Carolina and eastern South Carolina. PEC also sefls electricity at wholesale to municipal,
cooperative, and investor-owned electric utilities,

7. PEC also is a public utility subject to the jurisdiction of this Commission and the jurisdiction of the Public Service
Commission of South Caroling and a public utility under the FPA and is subject to the jurisdiction of the FERC,

8. Florida Progress Corporation, d/b/a Progress Energy Florida {PEF), a wholly-owned subsidiary of Progress,
provides retail electric service in Florida,

9. The Applicants are lawfully before the Commission pursuant to £.5. 0211 (a} with respect to the relief sought in
the application and are in compliance with the filing requirements established in the Sub 129 Ovder with respect te
the market power and cost-benefit analyses submitted with the application.

10, The Merger Agreement provides that Progress sharcholders will receive 2.6125 shares of Duke common stock

for each share of Progress common stock they own upon the closing of the transaction. This exchange ratio will be
adjusted to 8.87083 shares of Duke common stock for each Progress share to account for a one-for-three reverse stock
split to be effected by Duke in connection with the transaction.

11, After the close of the merger, Duke sharehiolders will own approximately 63 pereent, and former Progress
shareholders will own approximately 37 percent, of the post-merger Duke holding company stock, The Board of
Pirectors will consist of 18 directors, 11 designated by Duke and seven designated by Progress.

12. The merger wilt occur at the holding company level, with Progress becoming a subsidiary of Duke and DEC, PEC,
PEF, and the former Cinergy wtilities each remuaining a separate legal entity, The combined company will retain the
name Duke Energy and will be headguariered in Charlotte; Progress and PEC will maintain a significant corporate
and utility presence in Raleigh, At some point in the future, DEC and PEC intend to seek Commission approval to
merge.

13. PEC's and PEC's respective retail rates and service witl remain subject to the same degree of regulatory oversight
and control by the Commission as under the pre-merger holding company structures, Further, any subsequent
wmerger of DEC aud PEC will be subject to the full authority of the Comimnission,

14, Kaown and potentinl benefits of the merger to North Carolina retatl ratepayers, as well as {o investors, include a
favorable risk profile, greater diversification, and strong investment grade credit ratings for DEC and PEC that will
iead to continued financial strength snd reliable access to eapital markeds and an enbanced ability to construct and
operate utility assets on ressonable Gnancing terms.
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15, The primary quantifiable benefits of the merger to North Carolina retail ratepayers consist of an estimated $364.2
million in total system fuel and fuek-related cost savings over the five-year period 2012 through 2616 through joint
dispatch of DEC's and PEC's generation assets and an additional estimated $330.7 million in total system fuel and

fuel-related system cost savings through sharing and implementing best practices for fuel procurement and use over
. the same five-year period. ’

6. The Stipulation guarantees that North Carolina retail ratepayers will receive their allocable share of $650 million
of these cost savings, as well as a small amoust of non-fuel operations and maintenance {O&M) cost savings, over five
years through DEC's and PEC's anneal fuel clavse proceedings. Within 30 days after the merger closes, DEC and
PEC will apply for approval of fuel rate decrements to begin flowing to ratepayers a pro rata portion of the projected
Year I savings set forth in merger application Exhibits 4 and 5. These decrements will remain in effect until fuel rates
are adjusted in DEC's and PEC’s first fuel clause proceedings following the close of the merger. Further, if the fuel
and fuel-related savings achieved by DEC and PEC exceed the gunranteed $650 million during the first five years
after the merger, then North Carolina ratepayers will receive their allocable share of the additional savings.

17. The Stipulation further provides that DEC and PEC will file monthiy reports of tracked fuel savings with their
monthly fuel reports under Commission Rule R8.52. The Suppl;:“memal Stiputalibn provides that if North Caroling
retail ratepayers have not received their allocable share of the $650 million of guaranteed savings at the end of the
five-year period and the decline'in the price of natural gas has resuited in the delivery of fess coal to certain DEC
coal-fired plants, then the five-year period will be extended by 18 months and the remaining savings amounts will be
reflected as an adjustment in DEC's and PEC's respective fuel charge proceedings or as 8 separate decrement in fuel
rates as realized throughout the 18-month period,

18. In addition to the immediately quantiliable benefits of the merger to North Carolina retail ratepayers, substantiai
non-fuel O&M cost savings are expected to result from the integration of Duke and Progress over the fong term.
Additional known and potential benefits include economies of seale and scope and the leveraging of best pmc:ices,‘
both of which are expected to result in operating efficiencies and improvements over time. These savings, which are
less certain than savings associated with joint dispatch and other fuel and fuel-related cost savings, will be reflected
in test period costs in future general rate cases and will help to mitigate the rate impact of cost inereases such as these
associated with plant additions and compliance with environmental reguiations, '

19, The integration process will involve workforce reductions as functions are consolidated and duplicate positions
are eliminated. These workforce reductions ave estimated to include the elimination of approximately 1,860 positions
across the combined company, mostly in the Carolings. The elimination of these pusitions is expected to account for a
substantial portion of the non-fuel O&M cdst savings resulting from the merger and will not compromise DEC’s and
PEC’s service reliability, safety and dependability. )

20.'Fhe Regulatory Conditions and Code of Conduct attached to the Stipulation are another benefit of the merger
to North Carolina retail customers in that they update, consolidate, clarify, strengthen, and expand the existing

Regulatory Conditions that were approved by the Commission for Duke and Progress in the Sub 795 and Sub 844
Orders, respectively.

21 In addition to the direct benefits to North Carolina retail ratepayers, the Stipulation includes commitments by
DEC and PEC to provide annual community support and charitable contributions in their North Carolina service
areas over four years in amounts no less than $9.2 miltion and $7.28 miltion, respectively, based on the average of each
company's annual contributions over the 2006 through 2610 period. DEC and PEC have slso committed to contribute
& total of $15 mitlion during the first year after the merger for purposes such as work{orce development and Jow
income energy assistance in their service territories, to be allocated in proportion to the number of North Caroling
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retail customers served by DEC aad PEC. In additien to the $15 million contribution, DEC snd PEC shall contribute
$2 millisn to NC GreenPower during the first year after the merger.

22. Known snd potential costs and risks of the merger to North Carolina retaill ratepayers include direct merger costs
and other merger-related cost increases that could impact NMorth Carolina cetail rates; the potential for preemption
of the Commission’s regulatory authority under the FPA, particularly as it rzlates to the JDA and the Joint OATT,
and under the Public Utility Holding Company Act of 2005 {PUHCA 10058); potentin adverse effects on DEC and
PEC of transactions within the holding company family and the resulting need for inereased regulatory oversight

of such transactions, including the treatment of joint dispateh costs and savings; ibe potential for BEC and PEC to
unreasonably favor their unreguiated affiliates over nonafiiliated suppliers of goods and services; potential adverse
impacts on DEC's and PEC's cost of capital; the exposure of DEC, PEC, and their respective retsil ratepayers te costs
and risks associated with Duke, Progress, and their subsidiaries; and the potential for DEC's 2nd PEC's quality of
service to deteriorate because of inereased management focus on cost savings and earnings growth,

23. The Commission-approved Stipulation, Regulatory Conditions and Supplemental Stiputation protect DEC's

and PEC's retail ratepayers from payment of merger-reiated costs by (a) requiring that divect expenses associated
with costs to achieve the merger be excluded from DECs and PECs cost of service for retail ratemaking purposes
{b} allowing DEC and PEC to seek recovery in future rate case procecdings of capital costs associated with system
integration projects and with the adoption of best practices, intluding information technology, provided that such
costs are incurred no jater than three years from the close of the merger, only the net depreciated costs of such system
integration projects at the time the request is wade may be included and no reguest for deferrals of these costs may be
made; however, the time Hmitation does not apply to DEC's capital costs associated with pest-merger coal bleading;
{c} disallowing recovery of any merger-related employee severance costs in cost of service for retail ratemaking
purposes; (d) requiring the exclusion of any acquisition adjustment that results from the merger; and {e) prohibiting
the allocation of any costs associated with a failed merger,

24. The Commission-gpproved Regulatory Conditions effectively protect as much as reasonably possible the
Commission's jurisdiction as s result of the merger, including risks related to agreements and transactions between
and among DEC, PEC, and their afliliates, including the JDA; financing transactions involving Duke, DEC, or PEC,
and any other affiliate; the ownership, use, and disposition of assets by DEC or PEC; participation in the wholesale
market by DEC or PEC; and filings with federai regulatory agencies, In addition, they insulate DEC's and PEC's

retail ratepayers as much as reasonably possible from any adverse consequences potentially resulting from the
merger.

25, The Commission-approved Regulatory Conditions, Stipulation, and Supplemental Stipulation ensure that DEC's
and PEC's retail ratepayers receive adequate benefits from the JDA and that joint dispatch costs and the sharing of
cost savings can be appropriately audited,

26, The Commissigu-approved Stipulation, Regulatory Conditions and Code of Conduct effectively sddress as much
as reasenably possible potential risks and concerns relsted fo cost allocation and ratemaking arising from the merger,
including ensuring that the costs incurred by DEC and PEC are properly incurred, sccounted for, and directly
charged, directly assigned, or allocated to their respeetive North Caroling retail operations.

27. The Commisston-approved Stipulation and Regulatory Conditions provide appropriate and effective auditing and
reporting requirements with respect to affiliate transactions and cost of service for retail ratemaking purpeses,

28, The Commission-approved Stipuiation, Regulatory Conditions and Code of Conduct effectively proteet as much
as reasonably possible DEC's and PEC's North Carofina retai] ratepayers from the potential impacts of the merger

vetating to risks of transactions with and commitments of BEC, PEC and Duke to wholesale customers and other
parties,
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29. The Commission-approved Cade of Conduct will eifectively govern the relationships, activities, and transsctions
among DEC, PEC and their affiliates following the close of the merger.

30. The Commission-approved Regulatory Conditions cffectively address as much as reasonably possible potential
visks and concerns related to financing issues arising from the merger by ensuring that (a) neither BEC's nor PEC's
capital structures and cost of capital are adversely affected because of their affiliation with Duke, each other, and
other affiliates, and (b) both DEC and PEC have sufficient access to equity and debt cnpihil at reasonable costs to

adequately fund and mainiain their current and future capital needs and otherwise meet their service obligations to
their retall customers,

31. The Commission-approved Regulatory Conditions effectively address as much as reasonably possible potential
risks and concerns related to corperate governance and ring-feaciag issues arising from the merger by ensuring
the continued viability of DEC and PEC and insulating and protecting DEC, PEC, and their retail ratepayers from
the business and financial risks of Duke and the affiliates within the Duke holding company system, including the
protection of utility assets from the liabilities of affiliates. '

32. The Commission-approved Regulatory Conditions effectively enable the Commission to exercise its jurisdiction
over business combinations involving Duke or othier members of the Duke holding company family foilowing the
_merger by ensuring that the Commission receives sufficient notice and opportunity to exercise its fawful autbority.

33. The Commissien-approved Regulatory Conditions effectively address as much as reasonably possiliie potential
risks and concerns related to structure and organization arising from the merger by ensuring that the Commission
will receive adequate notice of, and opportunity to review and take such lawful action as is necessary and appropriate
with respect to changes to the structure and organization of Duke, DEC, PEC, and other affiliates, and noapublic
utility operations ag they may affect North Carolina retail ratepayers,

34, The Commission-approved Regnlatory Conditions provide appropriate and effective procedures for the
implementation of conditions requiring advance notices and other filings arising from the merger.

35. The Commission-approved Regulatory Conditions effectively ensure monitoring of and compliance with their
provisions, including the Code of Conduct, by requiring Duke, DEC, PEC, and all other affiliates to establish

and maintain the structures and processes necessary to fulfill the commitments expressed in all of the Regulatory
Conditions and the Code of Conduct in a timely, consistent, and effective manner. | N
36. The Commission-approved Regulatory Conditions effectively ensure that both DEC and PEC maintain a strong
commitmeit to customer service following the merger.

37, The Commission-approved Regulatory Conditions effectively ensure that DEC's and PEC’s North Carolina retail
ratepayers are protected as much as reasonably possible from any adverse effects of any tax sharing agreement and

receive an appropriate portion of any income tax benefits associated with services taken by DEC and PEC from an
affiliated service company.

38. The Commission-approved Regulatory Conditions effectively casure that after the merger the Commission and
the Public Staff will continue to have aceess to the books and records of DEC, PEC, and other members of the Duke
holding company system in accordance with North Carolina law,

39, The Commission-approved Regulatory Conditions and the provisions of the Stipulation proieét DEC's and PEC's

North Carolina retail ratepayers as much as reasonably pessible from known and potential costs and risks of the
merger and provide suificient benefits to offset known and potential costs and risks.
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48, The regulatory oversight and controls in place at the retail Ievel are sufficient to protect retail ratepayers as much
as reasonsbly passible from any potential retail market power effeets of the merger.

4}, The issue of wholesale market power was sddressed by the Applicants’ revised market power mitigation plan,
and approved with changes and conditions by the FERC in its June 8, 2012 Market Power Order. The Stipulation,
Regutatory Conditions, and Supplemental Stipulation protect retail customers from most, but not all, costs associated
with the Applicants' revised wholesale market power mitigation plan, Therefore, in order to fully protect retail
customery, the Commission will require two additional protections. First, the Commission will require DEC and PEC
te demonstrate how provision LA(S) of the Supplemental Stipulation will be implemented. Second, the Commission
will not ailow PEC to charge retail customers any costs associated with the Greenville-Kinston Dupont 230-kV line
until the later of June 1, 2017, or the actual in-service date of the facility.

*12 EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. -9

The evidence supporting these findings of fact is contained in the application and in the testimony of Apphicants witnesses

Rogers and fohnson. These findings are essentially informantional. procedural, and jurisdictional in nature and for the most part
are not in dispute.

Pursuant to the Sub 129 Order, spplicants for merger approval pursuant to (1.5 +2-111 are required, among other things, to
file a market power analysis employing the Herfindahi-Hirschman Index (HHI) ur other accepied measurement and sensitivity
analyses on the impact of significant factors un markets. Applicants are also required to file 2 ‘comprehensive list of all material
aress of expected henefit, detriment. cost, and savings over aspecified period (e.g,, three to five years) following consummation
of the merger.” The purpose of such analyses i3 to assist the Commission in determining whether or not 2 merger meets the
statutory standard for approval, The Commission stated in its Order dated April 27, 2011, that the spplication satisfied the filing
requirements of the Sub 129 Order.

‘The Applicants stated in the application that the actual integration of Duke and Progruss and their service compnnies is expected
to produce cost savings in addition to those identified in the Compass Lexecon Study and the Fuel Synergies Review und that
there will be upfront costs associated with achieving these savings The fact that the application did not include a quantification
of the costs and benefits associated with these non-fuel savings, along with the exhibits quantifying direct and immediate fuel
savings, dues not constitute a {iling deticiency insofar as the Sub 129 Order is concerned. Moreover. as discussed below, the

record contains ample evidence regarding the Applicants’ estimates of both fuel and non-fuel savings to support a decision as
to whethor the merger meets the statutery standard for approval

The Commission, therefore, finds and concludes that Duke and Progress are {awfully before the Commission with respect w
the relief sought in the application and that the merger filing requirements established in Docket No. M-100. Sub 129, with
respect 10 the market power and cost-benefit analyses submitted with the application have been met.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NCS, 10-13

The evidence supporting these findings of fact is contained in the application, the Merger Agreement snd the testanony of
Applicants witnesses Rogers, Johnson, and Good, These findings are essentially uncontroveried,

Through the application and supporting testimeny, the Applicants described the process for accomplishung the merger and the
holding company structure that will exist upon closing The Applicants have indicated that the merger of DEC and PEC will
not oceur until a number of aspects of the utilities’ operations are addressed. These include the determmation of best business
practices, operating procsdures, equipment specifications, uniform rate schedules, service regulations, and computer systems.
it is expected that the joint dispatch of generating assets and the coordination of activities refated 1o fuel procurement and use,
comhined with general rote increnses for DEC, wiill nnrrow the rate gap betwesn DEC and PEC. Novertheless, nothing in the
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t 4
record in this proceeding sugpests that a merger between DEC and PEC is imminent. When such a business combination is
proposed, it will be subject to Commission approval under G.8, 62-111(a).

*13 The Commission, therefore, finds and concludes that the rates and service of DEC and PEC will remain subiect 10 the
same degree of regulatory oversight and control by the Commission under the proposed holding company structure as they
were before the close of the merger,

=

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 14 !

The evidence supporting this finding of fact is contained in the application and the testimony of Applicants witnesses Rogers,
Johnson, and Good, and NCSEA witness Urlaub.

The Applicants state in the application that at the close of the merger the combined company will be the largest regulated electric
utitity it the United States. [t will fave the largest capitalization, the largest generating capacity, the iargest nuclear generating
capacity, and the iarges:"numbcvr of custamers of any group of affilisted regulated utilities in the Nation Witnesses Rogers and
Johnson testified that a larger and more diverse company with u strong balance sheet will have greater access to capital on
{avorable terms. Thus, the merger will enhance the Applicants’ abifity to construct and operate rehiably the faciities needed to
serve customers. The witnesses further testified that the greater size, scale and dwersification of the combined company will
transiaie into continued financral strength, significant operating cash flows, and strong investment grade ratings, all of which
create an attractive mvestment opportumty for the debt and equity investors that are needed to finance utility operations,

Witnesses Rogers and Jfohnson testified that the vulity industry faces an extended peried of extremely large investments in
infrastructure replacement. modemization and expansion. Inorder to meet the future demand for electricity, both companies wilf
have to invest in new generation that will be more costly than the companies' current average embedded costs. PEC and DEC
are well into this intense capital investment program. PEC is investing nearly $2 billion in new natural gas fueled generation.
DEC is investing over S3 billion in new clean coal generation and natural gas fueled generation, Much of this generation 1
simply replacing aging plants that are no longer cost effzctive to operate. The companics also face significant cost mcreases
n order to comply with new proposed Environmental Protection Agency regulations and Nuclear Regulatory Commissiun
regulations. The resulting large infrastructure investment creates two challenges: (1) raising the capital necessary to finance
the plant additions on reasonsble terms; and {2) minimizing the costs to customers of building and operating these new plants.
According to witnesses Rogers and Johnson, the merger of Progress and Duke will aliow them to address both of these challenges
and mitigate potential impacts.

Witnesses Rogers and Johnson explained that the combined company will notonly have mcreased financial sirength, a favorable
risk profile, greater diversification, and strong investment grade credit ratings, it will also create operating efficiencics for PEC
and DEC which will partiaily mitigate operating cost increases for both utilities. Il addition, cost reductions will flow from the
synergies produced by merging the service companies of the two Apphcants, which will further help mutigate operating and
maintenance cost increases. Thus, the merger will materially enhance PEC's and DEC's ability to construct the facilitics their
customers need today and in thg future and to operate them in a reliable and cost effective manner,

*14 Finadly, witnesses Rogers and Johnson emphasized that an important operational benefit of the merger will be centralized
management of the two companies' nuclear fleets. Duke operates seven nuclear units, and Progress operates five, Eleven of
these 12 ruclear units are in the Carolinas - 2 geographic proximity that further strengthens the benefits of operating as ons
{arge nuclear fleet and particularly supports the combination of these two companies. Additionally, the depth and breadth of the
combined nuslear management team and workforce will also enhance the combined company's ability 1o operate these plants
safely, relinbly and cost effectively.

-t
Witness Good described the financial strength, credit quality, end liquidity of Duke and Progress as stand-alone, unaffitiated
entities and discussed the positive effect of the merger on the financial aspects of the combined company. She stated that as
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of September 19, 2011, both companies had solid investment grade credit ratings, were 1 strong financial condition, and were
expected o be able to meet their debt obligations on time and in full. Witness Good noted that both Duke and Progress operate
in regulatory jurisdictions that support credd quality, and both have low business risk profiles characterized by predominantly
rate-rogulated wility businesses. She further stated that being the largest regulated wility in the coumry would transtate into
continued financial strength and flexibility for dealing with circumstances such gs changing regulatory requirements. volutihty
in caplial markets, economic downturns, and uther external influences

Witness Good testified that during challenging or volatile market conditions, debt mvestors tend to favor larger entities that are
active m the capital markets, have mose liguidity and carry strong investment grade credit ratings, The combined company will
possess all of these. The combined company will alse have more geographic and regulatory diversity and a larger portion of
the business associated with regulated operations, which will translate into more stable cash flows and liquidity. This diversity

and greater proportion of regulated operations will allow the company greater operational flexibility and the ability to deal with
unforeseen circumstances,

Witness Guud noted that the major risk facrors that are faced by regulnted ubilities such as PEC and DEC are regulatory
visk, economic risk and risk resulting from increased environmental or nuclesr regulations. Additionally, there are significant
financial risks associated with having to make large capital mvestments o fund infrastructure orojects, She stated that the
sredit rating agencies believe DEC and PEC operate m generally supportive regulatory envirsaments that will support long-
term oredit quality with timely and sufficient recovery for prudently incurred costs and expenses. However, she also noted that
the credit rating agencies have clearly recognized the unique challenges of managing higher than normal capital cxpenditure
programs and the prospect of more stringent environmental mundates among the issues that could affect the credit quality of
regulated wtitines. Witness Good observed that the increased size, diversity and financeal strength of the combined company
will significantly help mitigate these rishs.

*15 1n addition, witness Good stated that the merger is expected to be accretive o earnings in year one, positioning the
combined company in the 4% to 6% earmings growth range, The current Duke dividend policy will be maintained. These factors
will equate to an attractive total shareholder return that will atiract equity investors, thereby preserving relizble access to equity
capital, Witness Good explamed that, overall, the news of the merger has beea well received by the equity analysts.

According Lo witness Good, both Moody's ind Standard & Poor's (S&P) reviewed the proposed transaction and aflirmed the
credit ratings of the combined company and its subsidiaries as of the date of the merger announcement. She stated that size,
scale, and financial strength are inportant to investors and should support the company's ability to atrract capital on favorable
terms. Good further stated that investors will benefit from move stable returns resulting from the fact that approximately 88
pescent of Duke's business after the merger will be regulated, as opposed 1o 79 percent before, With respect to Progress, PEC,
and Progress Epergy Florida (PEF). Good testified that upon cluse of the merger S&P's CreditWatch with positive implications
was expected 1o resul? in an upgrade 0 the companies’ A-corporate credit rating, which will result in greater aceess lo debt
financing and a lower cost of debt than wouald otberwise be possible.

On cross-examination, witness Good stated that the rate of return or risk profile of the combined company should be less than
the risk protile for the stand-atone companies because of the financial strength she deseribed, However, she could not opine as
1o the quantification that would represent in a general rale proceeding

NCSEA witness Urlaub sestified that the merger 15 not motivated by potential {uel savings or any operanonal efficiency, citing
the investraent unalyst reports attached to the application as Exhilat 2. He noted that the witnesses for the Applicants stressed
stronger balance sheets, positive credit ratings and the enhanced ability to obuain capital at lower rates as central benelis from
the merger. From this, witness Urlaub concluded that a primary motive for the merger is improving the financial standing of
thie cumbined companies to allow them to pursue a strategie plan involving investments in large, capital intensive generation,
inctuding new nuclear gensration NUSEA opposes thss straegy. Urlaub further assented thot the primary benefit of the merger
is financial and that the benefits, such a3 JOA savings and Jower costs of caphal are by-products of the main objective, rather
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than intended consequences. Nevertheless, although NCSEA opposes the marger, witness Urlaub acknowledged that the merger
should produce real financial benefits and that such benefits should result in rerail rates lower than those which would otherwise
exist.
!

The Commission, therefore, finds and concludes that the merger will produse known and potential financial benefits for PEC and
DEC in the form of continued financial strength, Jower financing costs, and flexibility for dealing with changing circumstancss.
Such benefits should uitimately accrue to the benefit of PEC's and DEC's North Carolina retail ratepayvers, as well as to the
shareholders of the combin;d company Although not quantifiable, these benefits are important to North Carolina ratepayers.

216 EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS, 15-17

The evidence supporting these findings ot fact is contained in the application, Exhibits 4 and 5 to the application. the Stipulation,
the Supplemental Stipulation, the testimony of Applicants witnesses Weintraub, Kalt, and Williams, the testimony of EDF, ot
al., witness Hehn and the testimony of Public Staff wilnesses Morey and Hoard,

The Applicants stated in the application that the primary and most immediate quantiffable benefit of the merger will result
from combined dispateh of DEC's and PEC's genvration assets through the JDA, which is expected to reduce DEC's and PEC's
fuel costs by approxmately $364 million over the five-year periad 2012 through 2016, These savings are the result of using
the lower cost resources of each company to displace the higher cost resources of the other depending on the marginal cost of
production of each utility's available resources in a given hour, In addition to the fuel savings expected to result from the joint
diapatch of DEC's and PEC's generation resources, fuel synergy savings totaling $330.7 million are expected to be realized over
five years, consisting of the following: 3115 million through sharing and implementation of best practices for fuel procurement
and use; $183 9 million through the application of coal blending practices to DE(C’s conl use: and a total of $31.8 miltion through
coordinating use of DEC's and PEC’s natural pas pipeling capacity, efficiencies in reagent procurement, and elimination of the
need for DEC 1o establish a natural gas trading desk. The quantification of these savings is supported by Exhibit 4, the Compass
Lexecon Study, and Exhibit 5, the Fuel Synergies Review, '

The Stipulation provides that North Carolina retail ratepayers will receive their allocable share of $650 million of these fuel
and fuel-refated cost savings in va}ying amounts each year of the five-year period through DEC's and PEC's annual fugl clause
mechanisms, beginmng with smediate decrements to fuel rates to be filed by DEC and PEC within 30 days after the close of
the merger. According to the Stipulation, these mitial reductions will be based on the projected fuel and fuel-related cost savings
set forth in Exhibits 4 and 3. These initial reductions will be based on a pro rata amount of Year 1 savings during the period
between the close of the merger and the effective date of the rate changes in DEC's and PEC's next fuel clause proceedings.
A new decrement will be determined at the time of each respective fuel clause proceeding during the five-year period. The
Supplemental Stipulation provides that if North Carolina retail ratepayers have not received their allocsble share of the $650
million at the erd of the five-year period and the decline in the price of natural gas has resulted in the defivery of less coal to
certain DEC coal-firéd plants, then the five-year pertod will be extended by 18 months and the remaining savings amounts will
be reflected 8s an adjustment in DEC's and PEC's respective fuel charge procecdings or as a separate decrement in fuel rates
as realized throughout the | 8-month period.

*17 The Stipulation stales that the guarnnteed savings are anticipated to be achieved in six categories - coal blending, coal
commadity savings, reagents, transportation, gas capacity, and the gas trading desk - but may include other merger-relsted
savings related to joint dispatch and fuel procurement. The Stipulation also specifies the manner in which the various categories
of savings will be determined, subject 1o ongoing review, refinement, and revision based on experience as savings arc realized
Finatty, the Stipulation provides that, in thew monihly reports under Commission Rule R8-52, DEC and PEC will file monthly

reports of tracked fuct savings on the following bases: total system, DEC, DEC North Carolina retail, PEC, and PEC North
Carolina retail.

Blect |, 014
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Applicants witness Weintranb testified that upon the closing of the merger PEC and DEC will begin significant coordination
of their operations. These coordinated opsrations will produce significant operational efficiencies that will directly benefit
customers, The primary, and most immediate, such benefit will result from transitioning individual dispatch of PEC's and DEC's
generating assets 10 combined dispateh via a joint dispatch agreement

Witness Weintraub iesufied that PEC and DEC have entered in to a Joint Dispatch Agreement (JDA) that was filed as Exhibut
Mo, 3 o the Application. Consistent with the companies’ reliabdity and contractual obligations as well as applicabie laws and
regulations, the JDA will aflow DEC and PEC’s generation resources to be dispatched as a smgle system to meet the two
utilities’ retail and firm wholesale customers’ requirements at the lowest reasonable cost. Under the IDA, DEC will act as the
ioint dispatcher for DEC's and PEC's power supply resources. The joint dispateh process will attow PEC and DEC to serve their
retail and wholesale native load customers more efficiently and sconomically than they can on a stand-zlone hasis. Witness
Weintraub explained that the JDA also provides a methodology for calculating the savings generated by the joint dispatch
process and for equitably atlocating the savings between DEC and PEC.

According 1o witness Weimrauh, the IDA expressly provides that it is not intended to act as a system integration agreement
and that DEC and PEC will retun their obligations to serve their own native loead customers, to fulfill thew owa contractual
obligations, and 1o operate their own transmission systemns and balancing authority aress, DEC's and PEC's contractual
obdigations will not be changed by the JDA. This includes their contractual obligations under existing wholesale power contracts
and thew obligations under the Virginia-Carolinas { VACAR) reserve shaning arrangement. Thus, DEC and PEC will each retain

the obligation to serve their own native load customers, fulfill contractual obligations, eperate their owa transmission systems,
and retain their BAAs.

Witness Wemntraub explained that the joint dispatcher will direct the dispatch of both DEC's and PEC’s power supply resources,
which include the parties' generation as wall as their wholesale power purchases, In addition, the joint dispatcher will be
responsible for making short-term (less than ons yeur) wholesale power purchases and sales on behaif of DEC and FEC. DEC
and PEC will retain individual tesponsibility for entering into wholesale power transactions of a year or longer, In carrying
out its responsthilities under the JDA, the joint dispatcher is charged with achieving te most cconomit dispaich plan to serve
DECs and PEC's native load customers, consistent with the provision of reliable scrvice, indusiry standards, and applicable
taws and regulations. In effect, the joint dispatcher has the same goels as the individual utiities had prior to the implementation
of the JDA. The differznce is that the joint dispatcher will consider the loads and resources of both utilities, which will achieve
a more sconomic result than the utilities could achieve on a stand-alone basis. The joint dispatch function will employ the same
methodologies as the security-constrained economic dispatch function each company performs pre-micrger. The post-merger
process will simply integrate both companies’ genaration resources into the dispateh process.

*18 According 10 witness Weintraub, in general, the joint dispatcher will not dishinguish between the utilities’ resources
determining how best 1o serve the combined loads of DEC and PEC The joint dispaicher will have to consider various factors
that might constrain ithe selection of power supply resources, such as contractual ‘must-run® obligations for certain resources.
Within such parameters, however, the jomt dispatcher will treat the resources of both wiilites as available to serve the lead of
both DEC and PEC, To the extent that this results in one utility over-generating {ve,. producing more energy than #ts load) and

the other utility under-generating, the imbalance will be handled through a dynamic schedule between the parties' balancing
authority areas.

Witness Wentraub testified that cach wility will bear the costs associated with iis own power supply resources, as detined
vader the IDA. For exasrple, DEC and PEC will incur the fuel and O&M costs associated with their own generating facilities
Sirailarly, each nnility will be responsible for the costs it incurs uader its own power purchase contracts, After the fact, it will
be determined which utility {over-genurating utility} nrovided energy © the other, how much i supplied o the other utility
under-generating utility) in a given hour, and the smount of the savings. The uader-generating utility will compensate the over-
generating utility at cost for all its expenses for providing the energy. In order 1o prevent one utility from enfairly shifting costs
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to the other and to ensure a reasonablc sharing of the savings generated by the joint dispatch, an after-the-fact process will be
used to allocate costs and benefits between the utilities. '

Under the sller-the-fact allocation process for each hour, the joint dispatcher allocates energy to three types of iransactions that
pceurred during the hour: 1) New Non-Native Load Sales; 2) Existing Non-Native Load Sales; and 3) Native Load Sales. The
energy aliocation process is done in descending order of energy cost (other than energy from ‘must-ron® units) and identifies
which power supply resources will be deemed to have served each class of transastion. Oncee the energy allocation brocess is
complete, the joint dispatcher apphies cost allocation provisions contained in the JDA to achicve a reasonable allocation of the
costs and benetits of the joint dispatch.

The after-the-fact allocation process determines for each hour the costs each company would have incurred if its resources had
been dispatched on 4 stand-alone bawis, withowt regard to any Non-Native Load sales opportunities. The difference between
the joint dispatch costs aml the stand-alone costs represents the cost savings achieved by joint dispatch, These savings then are
allocated between PEC and DEC based on each company's share of energy generated in each hour.

Witness Weintraub stated that the joint dispatch savings will autumatically Sow through to the utilities’ retail customers through
their respective fuel clause proceedings. He also explained that, upon the closing of the merger, beth PEC and DEC will file
rate decrements o pass through the forecasted fuel savings for 2012,

*19 Under the joint dispatch process, the energy cost atirbutable to each atility's native load will be the costs actuatly incurred
by the utitity for energy allocated to native foad service, adjusted by the cost allocation paymems calculated by the joimt
dispatcher, which will be treated as payments for energy transfers between the utilities. Thus, the energy cost ulumately incurred
by each utility to serve its native joad wili be equal 10 the stand-alone costs it would have incurred but for the joint dispatch
arrangement, less the utility’s share of the joint dispaich savings. That will be the amount that each utility passes through its
retail fuel clause and native load wholesale contracts. This process will result in an annual Aow through of the joint dispatch
suvings for both retail and wholesale customers.

On cross-examination by the Commission, witness Weintraub testified that 1f the fuel and fuel-related savings achieved by DEC
and PEC cxceed the guaranteed 3650 million during the first five years after the merger, then North Caroling ratepayers will
receive their allocable share of the addi:icna!isaving&

Regarding the estimated savings resulting from the joint dispatch arangement, Applicants witness Kaly testified that the
Compass Lexecon Study relied on a commonly used sceurity-constrained dispatch production cost model o run optimized
least cost production for DEC's and PEC's individual BAAs on a stand-alone basis and then ran the same mode! assuming joint
dispateh across BAAs. holding constant assumptions about such ﬂ:ing,s as load, fuel prices, and existing contracts. Witness Kalt
explained that a net reduction i the total production costs required to serve both DEC's and PEC's foads represents estimated
savings attributable to joint dispatch, driven largely by optimizing dispatch so as to minimize fuel costs. He further explained
that lower fiel costs result because joint dispatch creates a larger, more flexible pool of operating assets from which to draw
when making dispatch decisions for both utitities. and it enhances the abddity to commit and substitute available capacity at
a legs costly unit i one BAA for a inore costly unit that would otherwise be required to serve 1oad in the other BAA obsent *
joint dispatch, .
According to the Compass Lexecon Study, total system savings over five years attributable to joint dispatch, using buse case
assumplions, are expected to be as follows: 2012 - $38 milfion; 2013 - 549 million; 2014 - $64 million; 2015 - $97 million; and
2016 - $116 nullion. Wimess Kalt testified that 1o undersiand the sensitivity of results to input assumptions, Compass Lexecon
examined the effect of changing fuel prices and foad growth, which are the primary drivers of future variable generation costs.
He stated that results of this analysis showed estimates of five-year joint dispatch savings ranging from $249 million with low
load growth o $629 million with high fuel prices. He further stated that he considered the estimated savings of $364 miflionto
be conservative for several reasons. One, multiple sensitivity analyses show that changes in underlying input savings generally
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result i higher estimated benefits, Two, the dispateh model does not capturs additional sources of benefits associated with joint
dizpatch o5 well 25 ancitlary benefits to society in general through enhanced 2conumic activity.

*20 EDF, ot al., witness Hahn testified that the benefits of the JDA are more uncertain than portrayed by the Applicasts aad
could be schieved absent a merger of the holding companies. Therefore, he recommended that the JDA benefits not be accepted
as justification for the merger. He nlso recommended that the JDA be revised to base the juint dispateh on asingle BAA or, if
the Commission does not believe a single BAA 15 desirable, that the Applicants be required to conduct modeling that acowrately
simulntes the proposed JDA, as the merger would have adverse effects on the environment,

Witness Kalt asserted, both in direct testimony and in rebutial to witness Hahn, that the use of jomnt dispateh as contemplated
by the JDA is a benefit not realistically available absent the merger. He stated that the joint unit commisnent and dispatch
process represents a set of complex, interacting, day-to-day, real-lime, moment-to-moment decisions that cannot be made
without bringing decisions under common control through a merger. He explained that joint dispatch requires the sharing
of competitively sensitive gencration operating costs and a level of cooperation not practical between unaffiliated wiilities,
According (o witness Kalt, the information needed to achieve the resulis of the JDA without merging is not publicly available.
Most of the data are reported alter the fact, with some available only on an annual basis, in contrast to the JDA, which requires
DEC and PEC to use Jetailed real-time and projected load, rsuurce, and operation dale in the unit commitment and dispatch
process. He stated that the utitities canoperate and dispatch units in a way that is not possible ahsent amerger. Regarding witness
Haha's suggestion that DEC and PEC might implement a JDA-iype arrangement by transferring functional and uperational
conwrol of their generation assets o a third party (ag in forming an {SO or RTOY, witness Kalt stated that this would require
separate and specific Cominission and other regulatory approvals and could involve additional expenses that would offset joint
dispatch savings, He afso refuted wimess Hebn's claim that the Compass Lexecon Study modeled one BAA. He stated that this
was not accurate, clarifying that this type of modeling is not based on any assumptions about BAAs other than to the extent
that generation assets are associated with BAA boundaries. Rather, according to witness Kalt, Compass Lexecon's modeling
mapped transmission and generation of the DEC and PEC systems without regard to logal or physical boundaries. Inputs were
based on physical transmission facifities, transfer capabilities, and constraints that occur in a security-constrained economin
dispateh. Witness Kalt also did not agree with witness Haha's assertion that having one BAA would produce even greater
cost savings, calling this assertion speculation and the analysis and figures inconsistent with the JDA as proposed. Applicans
witness Weintraub also cefuted witess Habn's claim that the reteation of three BAAs probibnts DEC and PEC from conducting
joint dispatch as modeled by Compass Lexecon. Witness Weintraub described this contention as ‘simply wrong,” and stated
that DEC and PEC will conduct one unit commitment plan and a single security-constrained econemic dispatch to serve the
combined foads of both DEC and PEC regardiess of whether there are three BAAs or one BAA,

*11 Finally, Applicams witnesses Kailt and Williams disagreed with witness Hahn's contention that the JDA would fave
adwerse effects on the environment. Witness Kalt stated that the modeling resuits do contain a projection of incressed coal use
- 9.3 million MWh out of 823 million MWh of total generation over five years - whicn he described as a de sunmns smount.
However, he explained that the cornposition and nature of joint dispatch savings depend en a multitude of factors, including
actual composition and charactoristics of supply resources. relative fuel prives, and emission control regimes. He further stated
that DEC and PEC wili continue 1o comply with all applicable state and federal emission control regulations and that having a
broader base and variety of generalion asses available under the JDA will enhance their ability to serve loads m an cconomical
and efficient manner while complying with emussions requirements Similarly, witness Williams testified that both DEC and
PEC currently plan and operate their systems in a manner designed to meel the electricity needs of their customers i a least cost
manner while complying with «ll environmental laws. He stated that the JDA simply provides additional tools and flexibdity
1 achieve this objective more efficiently and that emissions restrictions on plants will not change as a result of the merger. The
piants will still he subject to the Clean Smokestacks Act. other North Caroling nir restrictions. regulations of the Depanment
of Environment and Nawral Resources, the federal Clean A Act, aad Environmental Protection Agency regulations.

Public Staff wuness Morey testificd that the use of security-constrained ceonomic dispateh for both 13EC's and PEC's generation
fleets can be expected 1o benelit cusiomers by sysiematically increasing the use of fower-cost, more efficiznt gencrating units,
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and demand-side resources where available, relative to highercost, less efficient units, He stated that thes can lead to fower
fuel costs, lower O&M costs, and reduced emissions than would result from the commitment and dispatch of DEC's and PEC's
generating units scparately, He further stated that additional savings may also be realized to the extent joint dispatch enabies
DEC and PEC to lower their respective operating reserves.

k.

Witness Morey also testified that, technically speaking, production costs savings through joint dispatch could be achieved
absent the merger, but some of the terms would hikely be different. He stared that the principal barriers 0 achieving joint
dispatch benefits absent a merger are transaction costs and operational separation. Moreover, according to witness Morey, a
iointdispatch agreement absent a merger could be construed as creating 8 two-utstity power pool in which alf transactions are
made at wholcale, which would put the terms and conditions of joint dispatch and the pricing of that gencration under the
FERC's jurisdiction. The proposed JDA, however, contains specific language requiring each utility to continue to serve s own
native load customers with the lowcest cost resources available within its own generation fleet, and only the provision of energy
between DEC and PEC after the Iowest cost energy from gach utility's resources has been dedicated to serve its native load is to
he considered a wholesale transaction between them. He further stated that the proposed JDA affords the principal advantage
over pre-merger fransactions of permitting the dispaich of DEC's and PEC' generation fleets in real time, on an hour-to<hour
basis, which will enable DEC and PEC to capture savings that could not be realized if they were engaging each other in bilaterad
wholesale market transactions that are not so readily adjusted to real-time clrcumstances.

#22 Witness Morey presented the results of his review of the Compass Lexecon Study and testified that he reviewed it to
detenmine the accuracy of the estimated savings and the sensitivity of the estimate fo key assumptions made by C:ampass
Lexecon, Witness Morey stated that he began his analysis by rephicating the results of the study using the security-constrained
least-cost dispatch program used by Compass Lexecon, which is the Day-Ahead Locational Market Clearing Prices Analyzer
{DAYZER), and the mput data used by Compass Lexecon to canduct the study. He further testifiod that the results from his
analysis matched the five-year savings estimated by Compass Lexecon for the Pre-Merger Case and the Joint-Dispatch Case
Witness Morzy also ran the DAYZER mode! using the input files provided by Compass Lexecon for the serisitivity cases and
obtained results identical to those shown in the Compass Lexecon Study.

Witness Morey stated that he then reviewed the reasonableness and the accuracy of the assumptions regarding operating
characteristics. fuel prices, load forecasts, and transmission line transfer capability and constraints used by Compass Lexecon
for the Pre-Merger Case and the Joint-Dispateh Cage, With the exception of transmission constraint assumptions, he checked
the values used by Compass L .execon for each category of variables against the values for the same variables that were provided
to the Public Stafl through discovery in connection with DEC's and PEC's 2010 Integrated Resource Plans in Docket No. E-100,
Sub 128, and information provided by DEC and PEC to the Public Staff in connection with their 2010 filings in the avoided
cost proceeding in Docket No. E-100, Sub 127, According to witness Morey, these comparisons revealed differences in the
following gencrator unit characteristics: heat rates, expected outags rates, forced outage rates, and variable emission rates. He~
alse found significant forecast differences with respect to 2013 and 2614 delivered coal prif:_es. However, he stated that, when
he reran the DAYZER‘program with changes fo the input files, he found that the resuiting savings were nearly identival 1o those
obtained by Compass Lexccon. Finally, with respect to firm transmission assumptions, Morey concluded that the differences
between firm reservations assumed in the mode! and existing firm roservations did not appear to be significant enough to cause
a material difference in the estimated production cost savings in the Joust Dispatch Case.

Witnzss Morey testified that he did not necessanily agree with Compass Lexecon's assertion that the projected joint dispatch
savings are conservative, since a base case should represent a middie ground - a kind of “50/30° forecast between optimistic
and pessimistic scenarios - based on the most likely set of circumstances for all key factors that influence the cost of joint
dispach Morey stated that he identified several assumptions that may not have been consistent with this principle, as well s
uther anomalies and 'quirks"aswcimed with Compass Lexecon's analysis. Further, he noted two shortcomings or Hmitations
tor the Study. First, the DAYZER model does not respect firm transmission rights that may limit the actual ability of DEC and
PEC t jontly dispaich their generation {leets to serve both of their foads at least cost. Thas, according to witness Morey, the
analysis may overstae the production cost savings. Jepending on the extent io which DEC and PEC are able to take advantage
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of non-firm transmission available on a shori-term basis over the next five years. Second, the analysis did not model off-system
sales and purchases in either the Pre-Merger Case or the Inint Dispatch Case, though it was not clear to Morey what the impact
of such modeling would have been,

*23 Asarcsultofhis review and assessment of the Compass Lexecon Study, witness Morey concluded that Compass Lexecon's
analysis of production cost savings benefits that can be derived from joint dispateh of DEC's and PEC's combined generation
fleets was conducted sppropriately and that its estimate of the production cost savings arising from joint dispatch is a reasonably
accurate representation of the potential savings that can be achicved vver the period 2012 through 2016, He further concluded

that improving or correcting the data and assumptions about which he had concerns would have little impact on the estimated
sayings.

With regard to monitoring the implementation of the JDA, witness Morey recommended that DEC and PEC provide the Pubhe
Staff with detailed information concerning the modetd that will be used to simulate the production costs of DEC and PEC
on a stand-alone basis, verify the accuracy of the modet by benchmaurking it against u recent historival period of stand-alone
generation dispatch, notify the Public Siaff at leust quarterly when significant changes have been made to the model, and provide
the Public Staff with alt information necessary 1o audit the model at least monthly until the wilities have gamed experience with
e model and then at Jeast quarterly thereatter. This recommendation is included as a provision of the Stipulation,

Public Siaff witness Hoard testified that the total amount of joist dispatch savings proiected in the Compass Lexccon Study is
$364 2 mitlion over five veass. He stated that he had estimated the savings for North Carolina retail ratepayers over this period
10 bz a total of $247.6 million, $147.2 million for DEC and $100.4 miltion for PEC. Witness Hoard presented two examples
to illusirate the proposed accounting for transactions under the JDA for fuel clause purposes, sxplaining that the seller will
treat the transactions as intersystem sales and the buyer will ireat them as an economic power purchase with only fuel and fuel
retated costs being reflected in a fuel clause proceeding. As shown in these examples, both the seller and the buyer are made
whole with respect to costs incurred and both receive an appropriste share of the savings,

With respect to fuel synergies. Applicants witness Weintraub testified that the estimated additionat $330 7 multion savings in
combinad fuel costs will be achieved through transporting. procuring, managing, snd blending fuels and procuning reagents in
conjunction with increased and broader purchasing ability, He stated that these fuel procurement savings could not be achicved
abseny the merper, which allows for greater purchasing capacity than exther wiility has standing alone, a5 well gs the sharing
of proprietary nformation not shared by non-affiliates for competitive reasons. Weintraub explained that both DEC and PEC
have transportation contracts with common carviers and that by aligning the lowest rates across comumon coptracs and carriers
and taking advantage of oppottumties to maximize economies of scale for the transportation of DEC's and PEC's ¢umbined
coal requirements, the utiliues can reduce their coal transportation costs. Similarly, by optimizing a combined fuel sourcing
plan with greater scope across common coal suppliers, DEC and PEC together can reduce coul procurement costs, Witness
Weintraub Gurther stated that both DEC and PEC utidize common supplicrs and transportation providers for limestone, and that
by leveraging increased limestone volumes, the wtilities expect to lower its delivered cost by reducing both commodity and
transportation costs 1 addition, DEC and PEC intend to increase its purchasing power by conselidating ammonia volumes
to achieve more competitive commodity and transportation pricmg. Regarding natural gas ransportation costs, he stated that
DEC and PEC will utilize common natural gas transportation paths and complementary logisties for each of their natural gas
generation flects, amd by maximizing the use of the combined portfolio of natural gas transportation agreements, will achieve
cost savings through the short-term and potential long-torm capacity releases into the market. He further stated that utilizing
non-flim mterstate pipeline capacity will also enable DEC and PEC to avoid additiona) fixed pipeline costs.

*33 Wil regard to coal blending, witness Weintraub explained that PEC has wvested over $60 milfion in sorubbed cosl
units over the past five years to improve fuel flexibility, thus expanding the types of coal that can be reliably burned and
creating competition among coal basins, He stated thot this has resulted in fower li] procurement costs and mcreased blending
capabilities 10 achieve optimal guality blznds and procurement economics, and that the mtegration of these best practives will
restuce fuel cosis for the combined companizs
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On cross-examination, witness Weintraub explained that the\ effect of PEC's ability 1o bum a wider range of coal types on
the amount of coal burned would depead on the characteristics of the coal bumed. He agreed, however, that different coal
characteristics affect the price of coal and could affect the emissions produced by the coal. He further agreed that no analysis
of NO,. 80y, or 80; was performed as part of the joint dispatch analysis and stated that no analysis had vet been conducted
of pust~-merger emissions as a result of the proposed fuel synergies. N

EDF et , witness Hahn contended that PEC and DEC could achieve the fuel blending savings without merging, This assertion
was rebutted by witness Weintraub, He explained that there are two primary reasons all of these savings opportunitics, including
fuel blending savings, could not be achieved absent the merger. First, the merger of Duke and Progress will allow for much
greater purchasing efficiencies than either company possesses standing alone. Second, as with the JDA, the merger allows the
sharing of proprictary information that unaffiliated companies do not willingly share due to competitive concerns, For example,
after several years of blending coal for its plants, PEC has developed certain coal blending skitls and practices that can be
adopted by DEC and that will facilitate and hasten the application of coal blending practices tw DEC's coal use. PEC has spent
considerable time and money investing in the people and equipment to develop these cosl biending abilities that are allowing it
o lower its coal costs substantiaily. These proprietary skills and practices give PRC a competitive advantage and are valuable
assets, which PEC would normally not share with unaffiliated entities.

Specifically with regard to fuel blending savings, witness Weintraub stated that while it is possible that DEC may have at some
point in the future implemenied fuel blending absent the merger, the merger ensures that DEC will do so much more quickly
and efficiently than would otherwise have been the case. PEC has been blending fuel since 2006, As a result, DEC will benefit
from PEC's experience, mistakes and successes. This will alfow DEC to immediately adopt best practices as well as select the
best technologies and equipment. With this knowledge of lessons learned and best practices, DEC will be able to'start the fuel
blending process in a much shorter time frame than would otherwise be possible. Moreover, the combined companics will be
able 1o achieve greater economies of scale and Scope in their fuel blending operations To achicve these efficiencies and savings,
the compax}ies would need fo share confidential commercial information that would not be possibile without a merger.

»

*25 Witness Weintraub explained that in 2012 the North Caroling retail pro rata share of the $630 million in guaranteed
savings will be provided fo PEC's and DEC's retaif customers through a decrement rate nider filed following the closing of the
merger. The rider will be designed to provide their retail customers the forecasted savings to be realized from the joint dispatch
of their systems as well as other fuel costs savings during calendar year 2012, Ineach of DEC's and PEC's 20122016 fuel cost
proceedings, they will incorporate the forecasted savings from the joint dispaich of their systems as well as other fuel costs
savings for cach of those years into the caloulation of their respective fuel factors, They will also factor into the calculation
of their respective annual Experience Modification Factors a true-up of the forecasted amounts for the previous vear to the
actually experienced savings. The actuaily achieved savings will be determined in the manner described in the Stipulation. At
the close of 2016, if actually achieved savings do not total North Caroling's pro rata share of the $650 million in guaranteed
savings, witness Weintraub testified that PEC and DEC will flow through their respective fuel riders thew sllocated share of
the remaining obligation in thor 2017 fuel cases, However, the Supplemental Stipulation provides that if North Carolina retail
ratepayers have not received their allocable share of the 3650 milhon in guaranteed savings at the end of the five-year period
and the decline in the price of naturnl gas has resulted in the delivery of less coal 10 certain DEC coal-fired plants, then the five-
year period will be extended by (8 months and the remaining savings amounts will be reflected as an adjustment in DEC's and
PEC’s respective fuel charge procecdings or as a separate decrement in fuel rates as realized throughout the {§-month period. »
This final “true-up' payment will ensure that North Carolina retail customers receive their guaranteed share of the savings. It is
important to note that, in the event the actual savings exceed the guarantee, those additional savings will also be flowed through
to DEC's and PEC's customers.

Commercial Group witness Chriss recommended that the Commission alter the Stipulation and require PEC and DEC to
guarantee annual fuel and fucl-related savings amounts. Applicants witness Weintraub rebutted this proposal. Weintraub
testified that savmgs should be reflected in rates as they occur. They should fiot be provided cither in advance or in arrears.
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Ciherwise, beeause the annual forecasted savings will never exactly match octusl annual savings. i annual guarantees are made,
it will be necessary o use deferred accounting fo track the difference berween forecasted and achieved savings Such deferred
sccounting introduces an additional level of sccounting complexity in general and creates financial reporting issues of a rate
case is pending. Witness Weintroub further explained that both witness Kalt and Public Staff witness Morey confirmed the
veracity of the foreeasted JDA savings and fue! procurement, iransportation and fuel blending savings.

*26 Public Staff witness Hoard testified that the projected 3330.7 miltion in five~-year fuel synergy sevings consists of the

following: transportation - $40.6 million; coal blending - 31839 million;* coat price commodity savings - $74.4 million;
natural gas pipeling capacity savings - 317.0 million; reagents - $12.8 million; and avoided cost of a DEC natural gas trading
desk ~ $2.0 mithon, Witness Hoard stated that, except for a small amount of savings due to the elimimnation of the need fora
separate DEC trading desk, DEC and PEC will reflect the actual amount of the additional fuel and fuel-refated cost savings in
their respective fuel clause proceedings. He also stated that the only new or special accounting entries that might be recorded
by the utitities wiil resuit from capacity release credits reccived from the sharing of gas pipeline capacity.

{n supplemental testimnony, Public Staff witness Hoard, as well as Applicants witness Weintzaub, cach explained how sertain
provisions of the Supplemental Stipulation clarify and amend the Stipulation with respeet 16 the fuel and fuel-related cost
sgvings. First, Public Staff wuness Hoard testified that economy purchases were not included in the Compass Lexecon Study
that formed the basis of the fuel savings guaranice and such purchases were not addressed in the Stpulation. Based on the
clarificatton related to gconomy purchiases contained in the Supplementat Stipulation, witness Hoard testefied that PEC and
DEC can make goonomy purchases that benefit ratepayers and receive credit for purposes of calculating the $650 mullion fuel
savings guaranice. Witness Weinmaub also testificd that the actual savings resulting from such purchases will ttow through
DEC's and PEC's annual fuel charge adjusiment procesdings in the same manner that such lower costs/savings have been treated
prior to the merger. The sceend clarification of the Supplemental Stipulation concerns the increased consumption of reagents
by DEC resulting from the greater use ol coal blending. Witness Hoard stated that the Fuel Synergies Study included as Exhibit
5, which was part of the basis of the $650 miltion fucl savings guarantee, did not include the additional reagent costs that would
be incurred os a result of coal blending, Witness Hoard and witness Weintraub each testified that the Supplemental Sopulation
clarifies that these increased rengent costs would not be refted against the fuel savings guarantee and that DEC and PEC would
be allowed to recover their reasonable and prudently incurred reagent costs in their respective annoat fuel charge adjustment
proceedings. Withess "Weintraub dlso noted that Appendix B of the Supplemental Stipulation clarifies how savings realized by
DEC from greater use of coal blending are to be calculated for the purpose of the 3650 million system foel savings guarantee.
Finally, wilness Hoard and witnoss Weintraub each noted that the current price of natural gas is low and if such prices continue,
it is likely that DEC and PEC will use luss coal than was assumed . the time of the Stipulation, Thus, DEC and PEC will
tave less potential to realize fucl savings from coal commodity purchases, coal transportation, and coal blending, As a result,
the Supplemental Stipuiation amends the last sentence in Parngraph 2(a) of the Stipulation such that if, &t the end of the five-
year period, DEC and PEC have not achieved all of the 3650 million in guaranteed savings and the price of natural gas has
resutted in loss cond being delivered 10 certain DEC coal-fired plants, then the five-year peniod will be extended by {8 months
and the remaining savings will be reflected in DEC's and PECs respective fuel charge proceedings o ag a separate decrement in
fuel rates as realized throughout the 18-wonth periad. In summary, Public Staff witness Hoard testified that the Supplemental
Stipulanion effectively preserves the benerits of the Stipulation,

*27 Finally, in funther supplemental testimony, Apphicants witness Weiniraub testified that none of the modifications required

by FERC alter the ability of the Applicants to achieve the fuel savings described in previous testimony or otherwise impair any
of the benefits of the JI3A to North Carolina customers.

‘The Commission is of the opinion that the resulis of the Compass Lexecon Study, which was subjzcted to rigorous analysis by
Publie Staff witness Morey, gre a reasonable estimate of the production cosl savings that can be achieved by DEC and PEC
under the proposed JDA und that such savings cannot rectistically be achieved without the merger, Further, the Commission is
of the omnion that under the terms of the Stipulation and the Supplemental Stipulation the actual savings resulting from jomt
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dispatch of DEC's and PEC's gencration assets can be accurately idemtified and tracked by the utifities snd monitored by the
Commission and the Public Staff.
w

The Commission concludes that the forecasted fuel procurement, fuel transportation and fuel blending savings are real and
substantial. These savings, combined with the JDA savings, total nearly $700 million over the five-year period 2012-2016,
The only issue raised by the intervenors regarding these fuel procurement, wansportation and blending savings was witness
Hahn's assertion that the coal blending savings could potentially be achieved in the absence of the merger. The Applicants
persuasively rebutted witness Hahn's suggestion, In addition, lhrougih the Stipuiation the Applicants have guaranteed thesr
Carolinag’ customers $650 miilion of these savings. .

On cross-cxamination witness Chriss agreed that in addition 1o the $650 million in guaranteed savings. the Stipulation contains
numerous benefits for North Carolina customers, including comprehensive Regulatory Conditions, 2 commitment that Progress
and Duke will continue current fevels of community support for four years, and make a $15 mullion contribution to commumity
colleges and low income energy assistance Further, the Commission concludes that the Stipulation and Supplemental
Stipulation entered into by the Applicants and the Public Staff, PEC and DEC, guatanteeing to provide North Carolina and
South Carolina customers 3650 mitlion of the ferccask.d $695 million in savings over the five-year period 2012-2016 greatly
mitigates any concemns regarding the accuracy "of the JDA and uther savings forecasts, In addmon it provides a substantial
benefit to PEC’s and DEC's North Carolina customers that 15 not available to any other Duke or Progress customers.

‘The Commission, therefore, finds and concludes that the merger will produce direct and immediate benefits to North Caroling
retail ratepayers in the form of a substantial reduction in fuel and fuct-related costs that will be passed on through fuel clause
proceedings.

Ini their post-hearing Brief, EDF, etal., proposed additional conditions for approval of the merger, including requiring Applicants
to revise the language of the JDA 1o base the joint dispatch on a single BAA; and if necessary, require the Applicants to provide
an updated economic analysis of the revised JDA; or if the Commission does not believe a single BAA 15 desirable, require the
Applicants to conduct modeling that accurately simulates the proposed JDA The Cammiesma is not persuaded that the JDA
needs to be based on a single BAA for DEC and PEC. Further, the Commission is of the opinion that the Compdsa Lexecon
Study provides a reasonably accurate estimate of the production cost savings that can be schieved by DEC and PEC under the
proposed JDA. Therefore, the Commission is not persuaded that the proposed additional conditions recommended by EDF, et
af., are reasonabie or appropriate.

*28 In their post-hearing Brief, EDF, et al,, proposed additional conditions, designated as Proposed Conditions 2.a.~¢., for
approval of the merger. These proposed conditions would require Applicants to mitigate the alleged increased emissions from
coal-fired gencration under the mergsr and JDA by requinng Applicants to conduct an analtysis of the increased coal plant
emissions from expansion of coal blending practices and increased dispatch of coal-fired generation that will result from the
merger and JDA, requiring Applicants to study the petential for accelerated coal retirements based on coordinated resource
planning, reserve sharing agreements, and lower operating reserves under the JDA,; and directing DEC and PEC o retire ail conl
units that are identified for retirement in each utility’s 2011 IRP on a schedule to be determined by the Commission. However,
on June 18, 2012, EDF, ot of, filed comments in which they stated that since the filing of their post-hearing Brief, EDF, er af.,
entered mito a settlement agreement with the Applicants that resolved the 1ssues between them in the South Carolina proceeding.
As a result of this settlement agreement, EDT, ef of., stated that they desired to withdraw Proposed Conditions 2.a.-c.

In its post-hearing Brief, the Commercial Group asserted that the Applicants should guarantes the annual amount of fuel savings
they project, particularly as the witnesses for the Applicants have testified that they have a high degree of confidence that they
will achieve these savings. The Commercial Group cites witness Kalt's estimate that joint dispatch savings {base case) will be
$38 million m 2012, $49 million in 2013, $64 million in 2014, $97 million in 2015 and $116 million in 2016. However, the
Commission is not persuaded that projections should be used to determine the amount of savings flowed back to ratepavers
each year. Rather, savings should be reflected inrates a5 they occur. They should not be provided sither in advance of in arrears.
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Otherwise, because the annual forecasted savings will never exactly match actual annual savings, if annual guarantees are mads,
it will be necessary 1o use deferred accounting to track the difference between forecasted and achieved savings. Such defersed

accounting introduces an additionat level of accounting complexity in general and creates financial reporting 1ssues if a rate
case is pending,

In thewr comments filed on June 18, 2012, EDF, er af., expressed concern that the Supplemenial Stipulation extends the time
period for customers to reccive the 3650 million of guaranteed savings from {ive years to possibly six and one haif years, T at
the end of the five-year perind DEC and PEC have not achieved all of the $630 million in guaranteed savings and the price of
natural gas has resulted m 1gss coal being delivered to cortam DEC coal-fired plants. EDF, 21 af., noted tha: this change means
that ratepayers might have to wait fonger than originally provided under the Stipulation to receive the henefits of the merger,

*29 Inthe Applicans’ reply comments filed on June 19, 2012, the Applicants noted this concern of EDF, ef of, and also noted
that EDF. ef al.. did not mention that in consideration of the extension of the guaranteed savings period the Applicants agroed,
among other things, to forego the opportunity to seek recovery of merger celated severance costs that will total over 8226 mitlion.

The Commission is not persuaded that the possible extension of the time for customers to recerve the 36350 million of guaranteed
savings from five years to possibly six and one half years muterially decreases the benefit of the guaranteed 3650 million in
savings, The Commission finds and concludes that this provision of the Supplemental Stipulation is reasonable i light of the
reduced costof natural gas. Considered as & whole, the provisions of the Stipulation and the Supplemental Stipulation effectively
preserve the benefits of the $650 mallion in savings. Therefors, the Commission is not persunded that the additional conditions
recormmendad by EDF, ef ol., in their post-hearing Brief are reasonable or approprise.

The Commission, therefore, finds and concludes that the estimated $364.2 million savings in ttal system fuel and fuel-reluted
costs during the first five years of operation of the JDA due to the joint dispateh of DECs and PEC's generation assets
and the additional estimated $330.7 million of system fuel and fusi-related synergy savings are reasonable estimates of the
primary quantifiable benefit of the merger. Any issues regarding the accuravy of these estimates, whether such savings could be
achisved absent the merger, und concerns over increased emissions were persuasively rebuited as described above, Further, the
Commission congludes that any concems with respect to the accuracy or reasonableness of these cost savings and benefits are
greatly mitigated by the Stipulation and Supplemental Stipulation that guarantee North Caroling retail mtepayers will receive
their allocable share of 56530 million of the cost savings through DEC's and PEC's fuel charge adjustment proceedings.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 18-19

The svidence supporting these findings of fact is contained in the application, the testimony of Applicunts wilnesses Rogers,
Johnson, and Sims, the testimony of Public Statf witness Hoard, the testimony of EDF, e o/, witness Hahn and ltems 1-16,
1-19, and 1-20 of the Applicants' responses to the Commission’s Post-Hesring Order.

The Apphicants state in the sppheation that cost savings in addition (0 the $694 million in joint dispatch and fuel synergy savings
will be created upon the actual integration of Duke and Progress and their service companies, These savings will ocour over
time 93 a result of the vombination and sssimilation of information technology systems, supply chain functions, corporate and
adminstiative programs, and mventories. The application further states that future savings in these areas are expected o be
significant and will benefit retail ratepayers in future rate procesdings by helping to offset rate increases associated with fleet
modernization programs and complisnce with new regulatory requirements.

*30 On November 17, 2011, in response to the Commussion's November 2, 2011 Post-1learing Order, the Applicants filed
an updated internal study of merger ntegration savings The study was entitled Preliminary Cost Savings Opportunity. it was
inctuded as Attachment [-14 to the Applicants' November 17, 2011 response. This study showed risk adjusted O&M savings
and O&M costs to achieve (CTA) for Years | through 3 broken down by risk of achievement or anticipated realized. The total
potential savings and CTA shown for each year are 25 follows: Year one - 3186 mitlion in cavings and 3273 mullion in CTA,

790

0000124



SOAH Dki. No. 473-17-1172
PUC Docket No. 46238
Staff RFI 2-17 (NEE)

Page 71 of 228

in the Matter of Application of Duke Energy Corporation..., 298 P.UR.$th 363 |

{
Year two - $289 million in savings and 3229 mithon in CTA; and Year three - $355 million in savings and $185 militon
CTA. The resulting net amounts shown in the updated intornal study are as foliows: Year one - $87 million in net costs; Year

two - $60 million in net savings; and Year three - 5170 million i net savings. Summing the net amounts over the three years
in question reveals net savings of $143 miltion.

Public Staff witness Hoard presented several tables containing estimate; provided by the Applicants of corporate-wide savings
and CTA in three areas: JDA savings, fuel synergy savings, and non-fuel O&M savings. Savings and costs shown on these
tables were summarized by account type: Capital Costs, Cost Pouls, und O&M, Hoard explained that capital cost savings
reflect costs that are assumed to be avoided due to lower construgtion overhead charges and lower material and contraclor costs
expected from leveraging greater purchusing power. He stated that North Carolina retail ratepayers will receive DEC's and
PEC's shares of the benefits from these savings because their rate base investments will be lower than they would be absent the
merger. According to Hoard. capital account CTA reflect investments in information technology and other resources that are
necessary to achieve savings. He noted that a utility typically recovers capital costs over a period of years through depreciation
and amdruization charges to income and indicated that DEC and PEC would likely propose to rofl the undepreciated amount
of these costs info rates when they file rate cases.

Public Staff witness Hoard explamed that O&M account type costs consist of expenses charged to income during the current
period. He stated that a major source of Q&M savings is lower payroll costs resulting from the elimination of duplicate positions,
and that a major CTA is severance payments. He further stated that severance payments are treated for financial reporting

purposes as pertodic expenses, but for raremaking purposes are oﬁerg‘cxci uded from cost of service due to the {oct that they
are of & non-recurring nature.

Regarding ratepayer benefits rélated to non-fuel O&M savings resulting from the merger, Public Seaff witness Hoard stated

that it is fikely that both DEC and PEC will file rate casd's over the next several years, due in large part 1o extensive plant .

construction. According to Hoard, the present savings should help to reduce the amounts of the increases in those cases, -

*31 According to the application, Duke and Progress will manage workforce reductions resulting from the merger through
normal retirements, employee attrition, volustary reticement programs, and similar programs o the maximum extent possible.

Applicants witnesses Rogers and Johnson testified that while there incvitably will he workforce reductions, the merger will
benefit the majority of employees of both companies n the long term and the short term because it will create a financially
stronger company that 1s betier able to manage the transformation otcurTing in the industry and better able to provide conipetitive
employse compensation and benefits, They reiterated that to mitigate the impact of the workforce réductions the Applicants
were fully committed 1o taking advantage of natural atirition and retiremeny, pledging to manage the integration process in a
thoughtful, rational way that treats all employees fairly.

Applicants witnesses Rogers and Johnson explained that Progress and Duke are both known as good places to work and to
enjoy a tong and fulfilling career. Over the last hundred years, both organizations have developed a positive culture of high
cmployee engagement with very strong emphasis on safety, integrity and service. They testified that as a combined company
the Applicants will be able to build on this pesitive tradition and be even betier-positioned 1o atiract and retain the talent needed
for this new era of tremendous change and challenge in the industry. Rogers and Johnson stated that a significant benefit
of the merger for employees will be a larger, more diverse company that will create greater opportunities for career growth,
development and advancement.

With respect fo the types of positions and functions that will be affected, Applicants witnesses Rogers and Johnson stated that
most of the reductivns would be in corporate staff functions, rather than operational functions, that is, down where the work
is done in terms of the gengrating plant and distribution operations. They further stated that they were not going to reduce
workforee or wvestment in any way that would undermine safety and service rehiabifity and that the nussion given to the
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integration tenms was 1o keep {n mind the need to continee to operaie the way they have histonically, in 28 reliable and safe
a manner 85 possible.

Applicants witness Sims testified that once the Merger Agreement was signed, the Applicants created merger integration feams
consisting of subject matter experts for the functional areas of the two companies. These teams were charged with determining
the best means of integrating the companies and the resufting savings opportunities and potential employee impact. Sims
veiterated the Applicants' commitment 1o managing (e wmiegration process in 2 way that treats employees fairly and stated that,
to that end, the Appheants weee offering a voluntary severance plan to a substantial manber of employees. With respect to the
types of positions that might be ehiminated, she cited the potential adoption by PEC ¢fa DEC bestpractices approach with ruspect
to PEC's hydro fleet that coutd result in ten fewer pogitions at PEC's hydro plams. The employess in those positions would be
eligible for voluntary severance and could have the opportumty to relovate to other atcas of the company. She emphasized,
however, that the work of the integration teams was a dynamic work in process, and that more intformation would be available
in ¢ month or $o about the positions that would be elimmated.

#3727 When asked whether the integration team had studisd bow the elimination of positions would impact reliability and
dependability of electric service, Apnlicants witness Sims stated that when she and her integration team so-chair, AR, Mullinax,
gave instructions to their imtegration leuds, they asked them to work togather to idontify best practices and opporiunities for
savings. but started the process by saying that safety, reliability, and customer service are imporiant to their business. Sims

further stated that they wanted to form not only the largest uility but also the best utility, and that they expected safety, reliability,
and customer service 1o continue. -

With respect to the merger causing the elimination of yobs, Applicants witness Sims stuted that the integration team was currently
analyzing job reductions resulting solely from the mierger of the holding companies and, as part of that process, the ttam was
fooking at where there are dupheative jobs and best practices that coudd be implemented. She further stated that it was bard
1o predict what would happen when DEC and PIL are merged in the future, as they ook at implementing best practices and
improving efficiency every year, regardless of whether there is 1 pending merger.

Public Staff witness Hoard testified that the integration tear's internal study of non-fuel O&M savings resulting from the merger
was a three-year study mcorporating a risk factor that measured the probability of realizing the targeted savings. He frther
testified that approximately 45 percent of the estimated three-year gross non-fuel O&M savings are expected to result from
workforce reductions, which represents a five percent reduction in force on arisk adjusted basis. /e, incorporating a tisk factor
that measures the probability that certain savings may not be achievable.

On cross-examination, witness Hoard stated that the Public Statt did not anslyze the effect of job losses resulting from the
merger in terms of lost ncoime tax revenus, increased cost of unemployment beaefits, or social services nesded by those who
fiad lost their jobs, Rather, the Public Staff focused on the effects of the merger on utility service and ratepayers as a whole.
Huard stated that his job, a5 an zccountant, was to analyze the estimates of merger savings produced by the Applicants’ studies.

EDF. o ol witness Hahn contended that the nserger application was not complete becavse t did not include greater datail

regarding the costs and benefits resulting from these non-fuel synergies and did not contain a mitigation strategy for the Nonth
Carolina workforce rerluctions,

Applicants witness Sims addressed wilness Haha's concermns and ferther elaborated upon non-fuel integration savings and the
related workforce reductions First, she explomed why the Applicants did not seek 10 quantity and include these savings in
the merger application. She testified that the application and supposting fostimony deseobe bvo separate categories of merger
selatwd savings. in the first category are the near-term benefits which consist of the fiel and operating cost savings realized
from the jomt dispatch of PEC's and DEC's generating resources; the fuel procurement savings; fael transpontation savings;
wad savings from coal blending by DEC. These activities are forecasted to poduce 3695 million in savings during the first
jive years following consummation of the merger. Witness Sims explained that detased studics supporting these savings were
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filed with the merger application In the second category are the non-fuel O&M savings from consolidation and merging of
various corporate functions, in particular those performed by DEBS and PESC, the two service companizs. Sims testified that
the amount and timing of these savings are much less centain that the fuel and fuel-related savings.

*33 Several intervenors asked the Commission to require the Applicants to take épcciﬁc steps to mitigate the impact of job
tosses resulting from the merger. The IBEW, wn its Statement of Position, criticized the Stipuiation for failing to guarantee any
level of employment for the Duke and Progress employees working in North Carolina. The IBEW contended that the Stipulation
should not be approved unti] it guarantees that the merger will not result in involuntary fayoffs and that the operational workforee
will be maintamed at a level that ensures retiability and dependability.

EDF, et ol , witness Hahn recommended that the Commission require the Applicants to file a mitigation plan 8s a condition
of the merger, contending that conditioning merger approval on additional investment in energy efficiency and clean energy
would generate additional jobs to offset job reductions resulting from the merger.

Attachment {-19 to the Applicants’ November 17,2011 filing in response to the Comumission's Post-Hearing Order shows that as
of Nevember 2011 Duke and Progress together have a total.of 29,177 employee positions and that projected position reductions
due to the merger over a three-year period total 1,860 {970 in year one, 435 in year two, and 455 in year three). Estimated
vacancies of 368 leave projected headcount reductions (position reductions less vacancies) of 1,492 (1,860 - 368 = 1 492). This
attachment also shows that 8,177 employees are eligible for the Voluntary Seversnce Plan (VSF). Assuming a 14 percent take
rate for planning purposes based on previous Duke and Progress buyout packages, the number of VSP takers is estimated at
1,145. Additional reductions to address the potential gap between the projected headeount reductions and VSP takers (1,492 -
1,145 = 347) will be handled through normal attrition and involuntary severance.

In ftem 1-20 ofthe Applicants' Nevember 17,2011 filing, the Applicants state that the integration process will continue after the
merger closes, and it 15 anticipated that additional opportunities fo implement best practices, eliminate duplication, and achieve
efficiencies will be identified. While such opportunities may result in further position reductions, the Applicants state that they
cannot predict when or hove such reductions will occur, and o analysis has been conducted of potential reductions associated
with combining Duke's and Progress's service companies or DEC and PEC.

The Commission is mindfui of the fuct that workforce reductions are an inevitable consequence of business combinations
of the kind proposed by Duke and Progress in this proceeding. The Commission’is also aware, as indicated by Public Siaff
witness Huard and others, that a major source of Q&M “savings expected to be roalized from the merger is lower payroll
costs resuiting from the elimnation of duplicate positions. As a resuit of those cost savings, and other savings and benefits as
discussed elsewhers in this Order, DEC's and PEC's North Carolina retail ratepayers are expected to receive signiticant potential
benefits from the merger, and such benefits are expected to substantively ontweigh the CTA. The Commission, therefore,
in consideration of the foregoing and the entire record in this proceeding, finds and concludes that the potential workforce
reductions at 18sue are reasonably necessary, unavodable, and justified by the weight of the cvidence in this proceeding,
; ;

*34 In their post-hearing brief, EDF, er al., recommended that the Commission adopt additional conditions for approval of the
merger. Several of these proposed conditions, designated as Proposed Conditions 3.a.-4., would require Applicants to mitigate
the unpact of job losses by making additional investmenis in energy efficiency. Another proposed condition, designated as
Proposed Condition 5, would requice additional investments in the clean energy sector. However, on June 18, 2012, EDF, &2
al., filed comments in which they stated that since the filing of their pust-hearing Brief, EDF, ef al., entered into a settlement
sgreement with the Applicants that resolved the issues between them in the South Caroling proceeding. As a result of this
settternent CDF, ef of, stated that they desired to withdraw Proposed Conditions 3.a.-d.

1
The Commussion is of the opinion that this merger proceeding is not the proper forum in which to determine whether additional
renewable energy expenditures should be required of PEC and DEC. The Commission is furiher of the opinion that this

[
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procending is not the proper forum in which to deaide what types and how much, if any, additional renewable energy PEC and
DEC should procure as part of their generation resource porttolios.

Pursuant {0 (.5 022110 1 and G S, 62-133.9, the State’s utilities are required {o select the least cost mix of resources to meet
the electricity needs of their customers. The Commission conducts annual IRP proceedings, pursuant to Commussion Rule
RE-60, for purposes of investigating the utilities' resource plans, These annual IRP proceedings are the proper forum in which
to consider whether new resources - coal, natural gas, solar, wind, nuclear, or other - should be purchased or built by a public
utitity to meet foracasted demand.

The Commission «lse conducts annual procecdings, pursuant to Commission Rule R8«w7, to evaluate, review and approve
PEC's and 1IECs efforts and plans (0 comply with the REPS requirements of Senate Bill 3. Those proceedings are the proper

forum in which to consider the solicitation process used by PEC and DEC 10 obtain renewsble energy resources and evaduate
their decisions and plans for compliance

In addition to the fact that these dockets are nnt the proper forum in which to address the additional requirements recommended
by EDF, ef o/, the Commussion is further of the opinion that the record m this proceeding s simply not adequate to sllow the
Commission to reach fully-informed, well-reasoned decisions of the nature requested by EDF, eral.

In their post-hearing brief, EDF, 21 of, {urther recommended that the Commission require the Applicants to file with the
Cummission the Booz Total Cost Study and/or the Integration Studies before the Commission approves the merger. However,
the Commission is not persuaded that the Hling of these studies would provide any additional information needed by the
Commission or the parties. The Commission recognizes that the non-tuel O&M savings projections shown m the Applicants'
studies represent only the latest results of an ongoing process. {n addition, the Commission notes that these projections are
bused on certain assurmptions and are subiect to several caveats, to wit: the results remain estimates, the CTA may incresse,
reguiatory decisions may impact some savings opportunities, and the resuits do not reflect the impact of potential fiture federal
regulations or other unforeseen cosis, Thus, these non-fuel O&M savings are considerably less certain than the fuel and fuel-
related co3t savings likely 1o be achizved over the five-yenr period of 2012 through 2016

*3% The Commission, therefore, finds and concludes that the merger is reasonably likely to produce significant non-fuel Q&M
cost savings and that such savings would uliimately acorue to the benefit of PEC's and DEC's Neorth Carelina retail ratepayers.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 20

The evidence supporting this finding of fact is contamed in the application, the Stipulation, the Regulatory Conditions and Code
of Conduct and the testimony of Public Staff witness Hoeard, The Regulaiory Conditions and Code of Conduct are atached to
this Order a5 Appendix A

As stated in the preamble, the Regulatory Conditions set forth commitments made by the Applicants as a precondition o
approval of the merger and are to be interpreted in the manner that most effectively fulfills te exercise of the Commission's
general supervisory authority over public utdities under Chapter 62 of the General Statutes of North Caroling. The varous
secticns of the Regulatory Conditions are specifically miended to ensure that DEC's and PEC's Morth Carolina retail ratepayers
ars protected a5 much a8 reasonably possible from any kpown adverse effects of the merger and from potential costs and rishs

rasubting from the merger, and that they receive sufficient benefits from the merger to vifset any potential costs and risks
resulting from the merger,

Public Stall witness Hoard testified that he had reviewed the existing Regulatory Conditions and Codes of Conduct currently
approved for DEC and PEC and the Regulntory Conditions and Code of Conduct that were attached 1o the mergur application and
the Stinulation. He stated that 35 4 regulatory accountant he would prefer that Duke, Progress, and their affilistes be subject 1o
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the Regulatory Conditions and Code of Conduct attached to the Stipulation rather than either of the other two sets of Regulatory
Conditions and Codes of Conduct presently in effect.

The Commission agrees with witness Hoard that trom a regulator's perspective the st;pulazed Regulatory Conditions and Code
of Conduct are preferable (o those that apply to DEC and PEC today.

EVIDENCE AND CONCLUSIONS FOR FINDING OF F4CT NO. 21

The evidence supporting this finding of fact is contained in the application, the Merger Agreement, the testimony of Applicants
witnesses Rogers and Johnson, the Stipulation, the testimony of Public Staff witness Hoard, the testimony of NC WARN witness
Colton, the rebuttal testimony of Applicants witness Willimms, and the post-heaning briefs.

1n the application, Duke and Progress stated that the corporate headquarters for the combined company will be in Charlotte,
North Carcling, with the continuation of a significant presence n Raleigh, North Carolina. The Applicants contended that, with
the merger, the Carolinas will benefit from an industry leader being headquartered in North Carolina and from the philanthropic,
cultural, and cevic support associated with such a major corporate presence. Section 1.07 (d) of the Merger Agreement, attached
as Fxhibit 1 to the application, provides as follows:

*36 {(d) Community Support. The parties agree that provision of chantable contributions and community -

support in their respective service areas serves a number of their impontant corporate goals. During the two-

- year perfod immediately following the Effective Time, Duke and 1ts subsidiaries taken as a whole intend to

continue to provide charitable contributions and community support within the service areas’of the parties

and each of their respective subsidiaries in sach service aren at levels substantially comparable to the Jevels

of charitable contributions and community support provided, directly or indirectly, by Duke and Progress

within their respective scrvice areas prior to the Effective Time,

Applicants witmesses Rogers and Johnson testified that the combined company would mantain its strong, long-standmg
philanthropic leadership and economic development support in the communaties that DEC and PEC serve. Paragraph No. 3 of
the Stipulation provides as follows:

3. Annual Communty Support and Charitable Contrebunions DEC and PEC will provide annual community ,

support and charitable contributions in North Carolina for four years from the close of the Merger at a level

no less than $9 2 million and 8728 million, respectively, based on the average of each company's annual

contributions over the past five years (2006-2610}.

No party took issue with this provision of the Supulation.

in addition, with respect to continued commurity support to be provided by the combined company, Paragraph No. 4 of the
Suputation provides:

4. Other Contrrbutions, DEC and PEC will coniribute a total of $1$ millicn doltars during the first year
followmng the close of the Merger for purposes such as workfurce development and low income energy
assistance. The $15 million will be ajlocated between DEC's and PEC's North Carolim service territories
in proportion to the number of North Carolina retatl customers served by each.

¥

On cross-examination, Public Staff witness Hoard testificd that ks understanding of Parsgraph No, 4 of the Stipulation was that
it is enmparable 1o Regulstory Condition No. 75 approved by the Commission in Docket No. E-7, Sub 795 (Sub 795 Order),

N TR Seo T oae v
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in connection with the Duke-Cinergy merger, and that the Public S1aff was expecting guidance from the Commission on how
the funds would be distributed.

In the Duke-Cinergy merger proceeding, DEC propesed to share $117.517,000 of five-year net merger savings with its North
Carolina retail ratepayers through a one year across-the-board decrement. 'The Public Staff recommiended that $5 miltion of this
amount be distributed as follows: $2 million to DEC's Share the Warmth, Cooling Assistance, and Fan-Relief Programs; 52
inittion for conservation and energy efficiency programs 10 be submitied to the Commission for approval; and $1 million to NC
GreenPower In Regulatory Condition No. 75, the Commission required DEC, as a condition of the marger, (o implement none-
year across-the-board decrement in rates in the amonnt of $117,517,000 and 10 contribute $12 million to various energy and
environmental related and econnmic and educationally beneficial programs as follows: 36 mithon to DEC's Sharc the Warnmth,
Cooling Assistance, and Fan-Hest Relief programs; $2 million for conservation and encrgy efficiency programs to he approved
by the Commission; 52 million to the Community College Grant Fund; and 52 miltion to NC GreenPower. The $12 million
contribution was to be bome by DEC' shareholders. The Commission directed that DEC, the Public Staff, and the Atomey

Cennral confer and jointly develop a list of appropriate and cost-cffective energy cfficiency programs and submit them for
Commission approval.

*37 DEC subsequently requesied thal sgeneies receiving funds for Share the Warmth, Couoling Assistance, and Fan-Heat
Relief be allowed to use those {unds for other programs as well, noting that under the existing Share the Warmth and Cooling
Assistance programs, funds could be used only for energy bills. DEC indicated that a focus group of 15 agencies had identiticd
the following uscs for the funds: energy bills, weatherization costs, encrgy equipment purchases {2.g., air conditioning units
and space heaters), vendor payments {e.g., slectricians to hook up or repair systems or equipment), depusit assistance, agency
capacity and infrasteuciure {e.g, part-time staff) to handle more clients, educational materials, and joint bulk purchases of
energy equipment for all energy assistance agencies. DEC stated that the funds would be distributed to the Foundation for the
Carolinas, which would then distribute the funds io the agences using the normal allocation process. DEC would execute
memorandum of understanding with each of the agencies specifying the use of the funds, and the Foundation for the Carolinas
would provide an asmual repont to DEC on how the funds were used, The Pubbic Staf recommended that DEC's proposat for
distribution and expanded use of the funds be approved bat that assistance with delinguent bills, deposits, and hookups be given
prionity over weatherization in the list of ligms for which the funds could be used. The Commission agreed with the Public Staif’
and by Order issued July 18, 2006, approved the proposal with this proviso,

Numerous public witnesses testified at the hearing in this proceeding advocating thal the Commission address the needs of
low-income customers by providing assistance in reducing their enesgy consumption and payment of their electncity bills. In
addition, NC WARN witness Colton, contending that the merger will have an adverse impact on lpw-income customers, stated
that the proposed $15 miilion contribution for workforce development and low-ingome energy assistance was not sufficient
to overcome such adverse impact, Consequently, Colion recommended two matigation measures: {a) a $27 million per year
payment to the North Carolina Housing Finance Agency for ten years to supplement low-income weatherization and (b) an
Arrearage Management Program (AMP} fully funded through a deferred cost recovery mechanism and borne by the general
bdy of rlepayers.

in rebuttal testimony, Applicants witness Williams testified that the present proceeding is not the first tme NC WARN has
proposed creatton of such a public benefis fund (PBF), Williams explained that in the fall of 2008, NC WARN propased
adoption ofa PRF 1o fund an independently administered energy cfficioncy program and that the Commission, after considering
the comments of numerous parties, in it December 2, 2008 Order in Docket No. B-100, Sub 120, concluded that ‘the
Comrmssion lacks sufficient statutory authority to compel the establishment and funding of an independently udministered
energy efficiency program such as that proposed by NC WARN Moreover, the Commission determines that establishment
of such a program at this time is inconsisient with the provisions of Senste Bill 3 and the intent of the General Assembly

=xpressed theren.® According to Williars, nothing has changed 1o after the Commission's previous conclusion in Ducket No,
E-100, Sub 120,
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*38 Withrespect 1o the AMP recommended by NC WARN, witness Williams testified that both DEC and PEC presently have
options available to assist customers with resolving asrearages. Witliams explained that both utilities offer mstallment payment
plans, equal payment plans, credit extensions, and other assistance to help customers with payment of past-due bills and that
the utifities do not propose elimination of any of these cuwrrently available options. .
In their post-hearing Brief, EDF, er of., asserted that in order to mitigate the impact of the merger on low-income customers the
Commission should require an additional contribution from the shareholders of the new combined company for the purpose of
funding low-income weatherization, in an amuuat to be determined by the Commission.

In its post-hearing Brief, with respect to the stipulated $13 million 1 other contributions, NCSEA contended that the stated
purpose of the fund remains too vague and the funding level too small to mitigate the potential harm presented by the merger to
low-income residents and any similary-sitvated entities, such as some small businesses. NCSEA requested that the Commission
evaluate and consider, among other mitigating measures, the creation of a third-party administered PBF to address the financial
impacts of the merger on these custorner groups.

The Commission determines that the needs of low-income customers to manage their energy usage and be financially able to pay
their bills are undeniably real and substantial, and the agencies and individuals who aré committed to addressing those needs,
particularly in imes of economic hgmship and high unemployment, have a considerable undertaking to manage. However, the
Commission dogs not agres with witness Colton that the merger will adversely affect those customers or that conditions of
the merger approval should be a major vehicle for addressing their energy needs. As discussed elsewhere in this Order, the
Commission is persuaded that the merger will result 1n significant quantifisble benefits in the form of cost savings that will
e reflected in rates for alf customers in fuel clause and general rate case proceedings. These savings will help to mitigate
the impact of cost increases over time. The Commission is also persuaded that the Applicants' commitments in the proposed
Regulatory Conditions, along with the Copumission's Rules and Regulations and monitoring by the Commission and the Public

Siaff, are sufficient to ensure that gh:re i3 no diminution of resources 1o assist Jow-income customers and other customers of
DEC and PEC.

Further., the Commission is not persuaded that the mitigation measures recommended by NC WARN. EDF, ef of.. ot NCSEA
are reasonable or appropriale in this proceeding. The Comnussion agrees with witness Williams that nothing has changed since
the Commission issued 1ts December 2, 2008 Order in Docket No. [3-100, Sub 120, in regard to the adoption of & PBF. With
regard to witness Colton's proposed AMP, the Commission observes that both DEC and PEC have options available to assist
customers with resalving arrearages and that the utilities do not propose elimination of any of these currently available options.
For these reasons, the Commission declines to adopt the two mitigation meastires recommended by Colton or the mitigation
measures proposed by EDF, ¢f al, and NCSEA. Furthenmore, as discussed elsewhere in this Order, many of the mitigation
methods proposed by NC WARN, EDF, ef al,, and NCSEA relate to service quality, customer service, energy efficiency, or
customer assistance programs which can be more appropriately addressed in DEC's and PEC's annual IRP, DSM/EE and REPS
proceedings, Nevertheless, the Commission strongly encourages and expects DEC and PEC to actively consider and propose for
Coemmission approval as part of their DSM/EE portfolios programs that are specifically targeted to assist low-income customers

#39 With respect to the Applicants’ agreement fo contribute $13 million during the first year after the merger for purposes
such as workforee development and low-income energy assistance, the Commission finds and concludes that the $15 million
shali be divided as fn!iowét‘?ﬁ{) millin to Iow-income cnergy assistance and $5 mitlion 1o workforee development,

DEC and PEC shall contribute $18 million to low-income energy assistance programs. This $10 million should be aliocated
between DEC's and PEC's service territories in proportion to the number of North Carolimna retail customers served by each. As
was requested in Dacket No. E-7, Sub 793, DEC should work with the Foundation for the Carolinas in administering its low-
income energy assistance programs for DEC's proportional share. PEC should work with a local community foundation, the
North Carolina Community Foundation, in administering its low-income energy assistance programs for PEC's proportional
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share. The community foundations should provide a report to DEC and PEC as to how the funds were used. DEC and PEC
shali file the community foundations’ reponts with the Commission upon receipt,

DEC and SEC shall contribute 35 miltion to a Community College Crant Fund, This $3 mullion should be aliocated between
DEC and PEC’S service ermitories in proportion to the number of North Carolina totaul customers served by each DEC should
work with the Foundation for the Carolinas to administer the grants to commurmty colleges in its seevice terntory, PEC should
work with the Morth Carolina Community Foundation to sdminister grants to community colleges in its sepvice territory, DEC
and PEC shall file a report on the grants awacded pursuant to this condition within one year after the close of the merger.

in addition to the $15 million contribution for workforce development and low-income energy assistance agreed (o in the
Stipulation, DEC and PEC shall contribute 52 mithon to NC GreenPower, The 317 million in total contributions shall not be
charged to DEC's and PEC's regalated utility operations, but shalt be bome by the Applicants’ shareholders.

The Compmssion, therefore, finds and concludes that the commitments by the Applicants in Paragraph Nos. 3 and 4 of the
Stipulntion, as wel as the addmional $2 mittion conwibution to NC GreenPower, tepresent additional benefits of the merger
to the communities DEC and PEC serve in North Carolina and should be approved. The Commission declines to adopl the
miligation measures proposed by NC WARN, EDF . et ol and NCSEA, as such additional messures or contributions are not
necassary o warranted s part of the merger,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 22
The evidence supporting ths finding of fact is contained in the application and the testimony of Applicants withess Wilhams,

The known and potential costs and risks to Morth Carolina retail ratepayers from a merger alfecting one or more regulated

electric utilities have been welt documented in prior merger proceedings.3 These previously identified potential costs and
risks include the following: direct merger eosts and other cost increases that could impact Morth Carclina retail rates; the
potential for preemption under the FPA and under PUHCA 1935 and PUHCA 2005: potential adverse effects on DEC'S and
PEC's retall ratepayers as a result of transactions within the holding company family and the resulling need for increased
regutatory oversight of such wansactions; the potential for DEC and PEC to unreasonably favor their unreguiated affifiates over
nonaffiliated supphiers of goods and services; potential adverse impacts on DEC's and PEC's cost of capital; the exposure of
DEC and PEC and their respective retail ratepayers to costs and risks associated with Duke, Propress and their subsidiaries; and
the potential for DEC's and PEC's quality of service to deteriorate becnuse of increased management focus on cost savings and

carnings growth, In addition, this merger presents issues with respect to the JH2A and Joint DATT that have not been presented
in other merger proceedings.

* 41 NCSEA witness Urlaub testified that a primary motive for the merger is to improve the financial standing of the combined
companies to allow them to pursue 2 stratogie plan involving investments in large, capital intensive generation, including new
nuclear gensration. He further testified that the uncertainty crented by this strategic plan produces significant risks that have
associated costs. In addition, he identified the following risks: the real possibility of a double dip recession, a smaller economic
recovery than first prajected, reduced demand, nising cosis, and the much stronger positioning of slternative energy resources.

EDF, et al., witness Hahn testified that g result of the merger would be market dominanve by the merged enuties with
regard 1o the procurement of recewsble energy, leading to unatfilisted renswable enevgy developers foregoing North Carclina
development activities. He asserted that 4 single-procurer market with affiliates active in the market for renewables creates an
exclusive harvier to entry and does not foster s process that guarantess that ke lowest cost or most favorable projects are bl As
aresult, the merger would have an adverse impact on the development and procurement of renewable energy in North Carolina,

In rebuttal, Applicanats witness Williams testified that NCBEA's opposition to the speci B utility assets inwhich DECand PEC
plan to invest is & nisk that NCSEA faces regardless of the merger, the safegrard for which is the Commission's integrated
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resource planning (IRP) procedures and the requirement that a utility obtain a certificate of public conventence and necessity
(CPCN) before beginning the construction of a new generating unit, As a result, Williams stated that this is not a risk created
by the merger but, rather, is a matter that should be addressed in the Commission's IRP and CPUN proceedings,

With respect to witness Hahn's concerns, Applicants witness Williams testified that EDF, er al,, are concerned that PEC will
cease using requests for proposals to procure renewables from third parties and adopt DEC's approach of considering both seif-

build and third party generators. Williams testified that eliminating seif-build options does not benefit retail ratepayers and

that, in the final analysis, this debate is simply not appropriate for this merger proceéding. Contrary to witness Hahn's position,

gy e " P N N N
Williams asseried that existing statutes and Commission rules would continue, after the close of the merger, to impose on DEC -

and PEC the obligation to solicit the best and most cost effective projects. Therefore, concems such as those expressed by [lahn
are more appropriately addressed in the annual demand-side management/energy efficiency (DSM/EE) and Renewsble Energy
and Efficiency Portfolio Standard (REPS) proceedings, rather than i a vacuum in this unrelated procesding.

Based on the foregoing, the Commission is not persuaded that the list of known and potential costs and risks of the merger to
North Carolina retail ratepayers should be expanded beyond those stated in Finding of Fact No. 22, Specifically, the Commission
finds and concludes that the list of known and potential costs and risks of the merger do not include the risks identified by
NCSEA witness Urlaub and CDF, e al.. witness Hahn, for the reasons discussed below.

41 Many of the risks cited by witness Urlauh: including the possibility of 2 double dip recession, a smaller economic recovery
than first projected, reduced demand, rising costs, and the much stronger positiomng of altemative cnergy resources are visks

both DEC and PEC face today and will continue to face irrespective of whether the merger is consummated, They do not |

siem from the merger itself. [n addition, Urlaub’s linkage of the financial benefits of the merger 1o a commitment to a strategic
plan to build new nuclear generation is not supported by the record in this procesding. Urlaub presumes that a commitrment to
such a strategic plan would result dircctly from the merger, and then he asserts that the uncertainty this sirategic plan crestes
is a significant risk of the merger. However, any link bethween the merger and the Applicants’ future invesiments in nuclear
generation is (00 tenuous 1o support such a conclusion. In addition, the Applicants' commitmuent to such a strategic plan, if it did
exist, could not be accomplished without clearing the regulatory hurdles associated with the construction of nuclear generation.

The risk asserted by witness Hahn with respect to the effects on the market for procurement of renewable resources hinges-on his
assumption that the merger will cause DEC and PEC to purchase from affiliated interests that are in competition with renewable
resource developers, Citing the FERC's stated belief that affiliate preference, or the possibility thereof, harms competition,
whether in purchase power agreemends or asset acquisitions, Hahn recommended that the Commission adopt @ procurement
process that follows the FERC's guidelines with respect to competitive sohicitations for the portion of REPS compliance that
would have been handled separately by PEC and DEC before the merger. However, the Commission is not persuaded that
the merger will increase the renewable envrgy purchasing power of PEC and DEC, or otherwise materially alier their REPS
requirements or processes. PEC and DEC are requived to meet their REPS renewable energy obligations in the least cost manner.
In daing so, they minimize the rate impact (o their customers of complying with this statutory mandate [n addition, to the
extent the merger allows PEC and DEC to lower their REPS compliance costs through more efficient resource procurement
procedures, this will be a direct benefit ro their North Carolina customers, Further, Hahn's recommendation appears to be based
on the erroneous assumption thal a)imwing a utility to propose a self-build rencwable option is the equivalent of allowing a
utility to purchase from an affiliate. To the contrary, there is no evidence that North Carolina regulatory laws and policies have
attowed wtilities to engage in imprudent or unreasonable purchases of capacity or energy from affiliated generators,

The Commission, therefore, finds and concludes that the merger will create certain known and potential costs and risks to North
Carclina retail rafepayers, as stated in Finding of Fact No. 22, However, following the close of the merger DEC and PEC will
each continue to have the same obligations they had before the merger to refrain from favoring or subsidizing their affilistes.
10 pursue the most reliable, prudent and cost-effective resources and projects, and to demoustrate that they have done sovin
appropriate proceedings before the Commission. such as IRP, CPON and REPS proceedings.

.
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*$2 EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 23

The evidence supporting this finding of fact is vonigined in the Stipulation, Regulatory Conditions and Code of Conduct, the
Supplemental Stipulation, the direct and supplemental testimony of Public Staff witness Hoard, and the supplemental wstimony
of Applicants witness Weintraub,

The Stipulation, Regulatory Conditions and the Supplemental Stipulation protect DEC's and PEC's retail ratepayers from

payment of merger-related costs by specific provisions that:
(1) Require direct axpenses associated with costs to achieve the merger (direct merger cosis) to be excluded
from DEC's and PEC's cost of service for rewai] ratemaking purposes; {2) Allow DEC and PEC 10 seck
recovery in futare nde cese proceedings of capital costs associated with system integration projects and
with the adoption of best practices, including information technology, provided that such costs are incurred
no later than three years from the close of the merger and only the net depreciated costs of such system
integration projects at the time the request is made may he included and ao request for deferrals ofany costs
may be made: {3) Disatlow recovery of any merper-related employee severance costs in cost of service for
reteil ratemaking purposes; (4) Reguire the exclusion of any scquisition adjustment that results from the
merger; and {3} Prohibit the sliocation of any costs associated with a faded merger,

As provided in Paragraph No 1.2 of ihe Stipulation. the direct merper costs, which the Applicants have agreed to exclude from
DEC's and PEC's cost of service for retail rafernaking purposes, would be composed of change-in-control payments made to
terminated executives. regulatory process costs, and transaction costs, such as investment banker and legal fees {or transaction
structuriag, financial marker aralysis, and faimess opinions based on formal agreements with investment bankers,

Paragraph No. 12 of the Stipulation provided that with respect 1o capital costs such as system integration costs (fargely from
new information technology) associated with costs to achieve {CTA) merges savings, DEC und PEC would have been aliowed
1o request recovery through depreciation or amortization in the first applivation for a general rate case filed by each of them after
the close of the merger and prior to December 31, 2013 In order 1o justify such cost recovery, DEC and PEC would need to
show that these capital costs resulted in quantifisble cost savings to their respective North Carolina retail customers greater than
the revenue requirement effect of the inclusion of these costs i rate base. Further, the Stipulation provided that coal-blending
CTA were treated the same as other capital CTA, such that DEC and PEC could seek recovery of coal-blending costs in the
first general rate case filed by each utility after the closing of the merger and prior to December 31, 2013, However, because
the decline in the price of natural gas 18 now likely to result in DEC taking delivery of fewer tons of coul a1 the plants identified
in the Fucl Synergies Review for coal-blending wodifications, and, therefore, DEC's investments in those maodifications are
itkely to be delayved, Public Staff witness Hoard testified in his supplemental testunony that the Public Staff has now agreed
10 ranove the previously imposed timitation, Consequently, the Supplementst Stipulation provides that the normal ratemaking
standards applicable to all capital invesiments be used for the coal-blending CTA. The revised coal-bleading CTA provision
will permit DEC to pursue coal blending as it makes economic sense 1o do so {rom a fucl procurement perspective, without the
Decermber 31, 2013 time limstation or other undue influence of vate recovery concems.

*43 Furthermote, in supplemnental testumony supportiog the Supplemental Stipulation, Applicants witness Weintraub testified
that due to the procedural posture of the Applicants’ meeger application with the FERC, the close of the merger did not ocour
January 1, 2012, as the Applicants had expected. Instead, according to Weintraub, the closing will oceur n June or Julv 2012,
wssuming all regulatory approvals would be received in a timely manner, As a result, neither PEC nor DEC will have realized
any capital CTA merger savings at the time they (le their 2012 rate cases. In recognition of tis changed circumstanie the
Applicants and the Public Stafl have agreed that Paragraph No. 12 of the Supulation should be revised @3 shown below in
Parngraphs A(2) and {3} Public Staff witness Hoard testified that an exiension of the December 31, 2013 deadling will provide
cach wility with a reasouable opportunity to pursue recovery in a genersd rate proceeding of their investments in capital CTA
that are incurred within three yesrs from fhe close of the merger. In addition, Applicants witness Weintraub testified that as
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further consideration for the Public Staff agreeing 1o these modilications PEC and DEC have agreed 1o waive their night to seek

recovery of merger-refated employee severance costs, .

3

In regard to the aforementivned capital CTA, the Applicants and the Public Staff have now agreed i the Supplemental
Stipulation, Section I, that the provisions in Paragraph No. 12 of the Stipulation relating to capital CTA are superseded by
the following: .

A(2) Except as provided in Paragraph (3) below, DEC and PEC may seek to recoverin sﬁeir respective North

Carolina retail rates, through depreciation or amortization, and inclusion in rate base, as appropriate and in'

accordance with normal ratemaking practices, their respective shares of capital costs associated with system

integration projects and with the adoption of best practices, including mformation technology, provided

that such costs are incurred no later than three years from the close of the Merger. Only the not depreciated

costs of the system integration projects at the time the request is made may be included, and no request for

deferral of any costs may be made. (3} Because the decline in the price of natural gas is iikely to result in

DEC taking delivery of fewer tons of coal at its Allen, Belews Creek, and Marshall coal-fired plants than

assumed in the Fuel Synergies study filed as Exhibit 5 to the Merger application, the limitation in Paragraph

A(2) above shall not apply to the capital costs assoctated with post-merger coal blending, and DEC may

request recovery of such incurred capital costs, ncluding information technology to the extent directly

related to coal blending, in any general rate cases following the closing of the merger, in accordanee with

normal ratemaking practices, and subjkcx to DEC showing that the ehgible capital costs were reasonable

and were prudently incurred. Only the net depreciated costs of the coal-blending equipment at the time the

request is made may be included, and no request for deferral for any costs may be made.

*$4 As provided in Paragraph No. 12 of the Stipulation, with regard to merger-related severance costs, the Public Staff had
opposed the inclusion of severance costs in cost of service for retail ratemaking purpeses. Under the grovisions of the Stipulation,
DEC and PEC would have had the right to request recovery of these costs through amortization in the first application for 2
general rate case filed after the close of the merger and prior o December 31, 2013, ‘u;}en a showing that these costs resulted
in salary expense savings greater than the costs during the test period. The Public Staff would have had the right to oppose
such recovery. However, as previously mentioned, the Applicants and the Public Staff have now agreed m the Supplemental
Supulation, Section 1, that the provisions in Paragraph No. 12 of the Stipulation relating to merger-reluted severance costs
are superseded by the following:

A{1) DEC and PEC shall not request recovery in North Caroling retail rates of any of their allocable shares
of the $226 million wtal post-merger combined company's estimated merger-related severance costs,

Regulatory Condition No, 5.14 provides that any acquisition adjustment that results from the merger shall be excluded from
DEC's and PEC's utility accounts and treated for regulatory accounting, reporting, and ratemaking purposes in a manser such
that it does not affect DEC's or PEC's North Caroling retail electric rates and charges.

Further, Regulatory Condition No. 5 15 provides that if the merger is not consumumated then neither the cost nor the receipt
of any termination payment between Duke and Progress shall be allocated %0 DEC or PEC or recorded on their books, and
that neither DEC's nor PEC's North Carolina retaid ratepayers will otherwise bear any direct expenses or gosts associated with
a faifed merger. '

No objections were made in the parties’ briefs or proposed orders with respect to these particular provisions of the Stipulation
and Regulatory Cenditions, except for the following general exceptions. In particular. in its post-hearing Brief the Commercial
Group simply observed that the Supulution cites in Paragraph Mo, 12 a disagreement on future recovery of CTA and it reminded
the Commission that it should closely watch/monitor CTA that may anse in future proceedings. Also, during the hearings some
parties generally expressed concemn with the possibility that DEC and PEC would be allowed to request recovery of merger-
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relnted severance costs, but those concerns wore not sddressed in post-hearing briefs or proposed orders. Furthermore, because

PEC and DEC have now agreed in the Supplemental Stipulation to waive thew right o seek recovery of merger-related employee
severance costs that issue is moot.

In their comments fled on Jung 18, 2012, EDF, of al, expressed concern regarding the terms of the Supplemental Stipulation
that remove the time limit for DEC's recovery of capital costs associated with coal blending. EDF, et ol,, asserted that removal
of the time limit facilitates the increased use of cosl biending, which could result in more and dirtier cosl being bumed and

gredter emissions from DECs coal plants. In addition, EDF, er of., noted that it had proposed several conditions to address
these conerns in their post-hearing Briefl

*45 In the Appticants' reply commenis filed on June 19, 2012, the Applicants noted that EDF, er ol raised the issue of
increased coal buming and emissions during the evidentiary hearmng in September 2011, The Applicants stated that this issue was
addressed by Applicants witness Williams in testimony explaining that DEC and PEC will continue to be subject to compliance
with the Clean Smokestacks Act and other emissions laws and regulations. Further, the Applicants noted that this provision of

the Supptemental Stipulation was agreed upon because of the Hkelibiod that low natural gas grices will incent DEC to burn
more natural gas and less coal.

The Commission is not persuaded that removal of the time Himit for the recovery DEC's capital costs associated with coal
blending will result in increased emissions, Further, both DEC and PEC have a history of compliance with snvironmental
regutations and will be required to continue their compliunce after the merger. Therefore, the Commission is not persuaded that
the proposed additional conditions recommended by EDF, et a/., are reasonable or appropriate.

The Commission, therefore, finds and concludes that the provisions of the Stipulation, Regulatory Conditions, and the
Supplemental Stipulation will effectively protect DEC's and PEC's retail ratepayers as much as reasonably possible from paymg

direct morger costs, capital costs, and other merger-related cost increases that could impact DEC's and PEC's North Carolina
cost of service for retail ratemaking purposes.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACTNG. M

The evidence supporting this finding of fact is contained in the Stipulation, Regulatory Conditions, Code of Conduct, testimony
of Applicants witnesses and Public Staff witnesses in support thereof, testimony of City of Orangeburg witness Bagwell, and
the City of Orangeburg's Statement of Position and post-hearing Brief

Regulatory Condition Nos, 3 1 through 3.11, 4.1 through 4,10, 5.3, and 5.11 provide the protections listed in this finding of
fact as well as Paragraph Nus. & and 10 of the JDA. These protections include risks related 1o agreements and transactions
between and among DEC, PEC, and thew afliliates, including the JDA; financing transactions involving Duke, DEC, or PEC,
and any other affiliate; the ownership, use, and disposition of assets by DEC or PEC; participation in the wholesale market
by DEC or PEC: and filings with federal regulatory agencies. With the exception of Regulatory Condition Nos. 36, 3.7(c),
3.9¢a), 3.9(b}, and 3.9(c) and parallel provisions to the JDA contested by Orangeburg discussed below, ao party has offered
evidence contesting thess provisions of the Stipulation, the Regulatory Conditions {addressing issugs such as joint plannisg,
coordination, and generation dispateh), the Code of Conduct or the testimony of the witnesses in support thereof. To the extent
not contesied by Orangeburg, the Commission determines that the uncontested and uncontradicted evidence is sufficient to
support this finding of fact and nesd not be repeated here,

w46 Orsngeburg, through the testimony of 1ts witness and in its post-heanng filings, chyeets to a number of the regulatory
conditions in the Stipulation and in the structure of the JDA on the theory that they violate the federal preempuion doctrine, the
Supremacy and Commerce Clauses of the United States Constitution, and the public interest, Speesfically, Orangeburg objects
to proposed Regulatory Conditions 3.6, 3.7{e), 3.9(a}, 3.9(b) and 1.5(c).
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Orangeburg argues that these regulatory conditions would require DEC and PEC to submit proposed wholesale contracts
for Comumission review, purport to grant the Commission the authonty to reallocate and reassign the revenues and costs of
DEC's and PEC's wholesale costs for purposes of retail ratemaking and the authority 10 determine favored and disfavored
wholesale native load customers and wholesale non-native toad customers respectively, and bar the utilities from raising federal’
preemption arguments in opposition to Commission regulatory action,

Orangeburg argues that the JDA is intended to work in concert with the regulatory conditions. Orangeburg obiects to the division
of DEC's and PEC's customgers into three categories, with customers hike Orangeburg, a non-native load wholesale customer,
placed in the category to which the highest cost energy dispatched under the JDA is allocated. Orangeburg argues that the JDA
therefore works to create an undue preference in favor of native load customers and undue disadvantage to non-native load
customers or potential customers like Crangeburg.

The Commuission, the North Caroling appellate courts and FERC have besn confronted by Orangeburg's arguments or by
similur grguments by others on prévious oceasions, This history is usefid in responding to Qrangeburg's arguments here, The
regulatory conditions at issue and the principles underlying them repeated in the framework of the JIDA have been in place for
many vears. These regulatory conditions, designed o reserve to North Carolina native Ioad retait custuvmers and o similarly
situated wholesale customers the cost of power from the plants they have paid for over the years, were initially approved by the
Commission in past merger orders, such as the Duke-Cinergy order m 2006 and the CP&L~Progress order in 2000,

The regulatory condition requiring PEC (o submit proposed wholesale contracts for review and the Commission's rulings on
the scupe and interpretation of that requirement were challenged in the North Carolina appellate courts. Ultimately, the North
Carolina Suprerne Court upheld the Commussion's imposition of that requirement and rejected chalienges made on federal
preemption, Supremacy and Commerce Clause grounds. 57 12 oy #vi Dntans Comr v Curoling Power & Dight € o« 39380
S 9B B2 2812005y, ’

{Wle hold that federal law does not pregmpt NCUC's authority to conduct a pre-sale review of a utility's

proposed grant of native load priority to a wholesale customer that will be supplied from the same generating

plants as retail customers. The review authority that NCUC possesses is necessary to enable it 1o fulfilt

its obligatiuns under the North Carolina Public Utilities Act by ensuring that a regulated public utility has

sufficient generating resources to provide reliable and adequate service to its captive retai ratepayers.

1d. 24329, 614 S.E. 24 ar 290,

*47 The Commission and the North Carolina appeliate courts confronted similar challenges in 2008, DEC and Orangeburg
had entered into a wholesale contraet under which DEC agreed 1o provide Orangeburg's wholesale power needs at prices based
on DEC's fully distributed costs, or costs determtined on the same basis as DEC's native load retail customers. In accordance
with regulatory conditiuns, DEC filed the contract with the Commission for review and requested a ruling that in future rate
proceedings {or retail customers, DDEC's costs under the Orangeburg contract would be recognized at the contracted for fully
distributed costs rather than hugher incremental costs. Docket No. E-7, Sub 858. Rejecting arguments that the Commission
should decline to provide guidance as to what its fudure ruling would be, the Commission informed the parties that its future
ruling likely would recognize the costs under the DEC/Orangehurg contract at the imcremental cost level. The Commission
reasoned that this allocation of costs would provide the protection fo North Carolina retail customers that the principles
underlying the regulatory conditions bemng challenged in the present merger docket were designed 1o provide.

e N

As subsequently noted by the North Carolina Court of Appeals, upon recewving this order, Orangeburg exercised its rights
under the contract o terminate and entered into a substitute long-term contract with South Carolina Electric and Gas Company *
(SCR&G) fnie Duke Dnord Carnlings, 70250 2d 24000 App 16 Nov, 2010y, No. COA09-1273. slipop. p. 5. Nevertheloss,

Orangeburg appealed the Commission's brder 16 the North Carolina appellate couns *The North Carolina Court of Appeals
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rejected Orangeburg's challenge to the Commission's order on the grounds of mootness. /d. p. 8. The Court deternined that
Orangeburg's oxercise of its right to Lerminate rendered its appeal moot The Court also noted that Orangeburg had tailed 10 show
that avenues to chalienge the Commussion’s order in other jurisdictions were unavailable or that Orangeburg had unsuccessfully

availed itself of those options. Id. p. 10. The North Carolina Supreme Court rejected Orangeburg's request that it review the
opinion of the Court of Appeals 709 S E 24 Jed (N L 7 lane 2T No. 537 P 10,

in addition to appealing the Commission's order to the North Carolina appellate courts, in 2009 Orangeburg filed for declaratory
relief before FERC in Docket No. EL09-63-000 challenging the Commission's alleged preference on behalf of North Carolina
retail ratepayers. As of this date three years later, FERC has not taken up QOrangeburg's complaint inthe declaratory relief docket.

The regulatory condations al issuc in this docket repeat and refine the same regulatory conditions that were {irst imposed
yoars ago and that have sarvived the challenges discussed above. The Duke/Progress merger at issue here requires FERC
approval, as does the JDA. Orangeburg ralses the same argument belore FERC in the merger-related deckels as it raises before
the Commission. See Dube Unergy Corp & Progress Lnergy. 1nc. 17 TLRU £ 61.209, The primary argument underlying
Orangeburg'’s challenges before FERC 15 that the North Carclina Commission is acting as gateheeper to DEC's and PEC's
wholesale sales and will continue to do so under the proposed regulatory conditions. In both the FERC merger and JDA dockets,
Crangeburg relies heavily on cases interpreting the Hled rame doctine and holding that FERC' jurisdiction over wholesale
power transactions is exclusive, thus preempting this Commission's actions establishing a preference for North Carolina retail

customers. Were Orangeburyg correct i its repeatedly made arguments that the Commission is mtruding upon FERC's exclusive
surisdiction, FERC would be expecied to agree with them.,

*38 However, FERC has declined to provide Orangeburg relief in the merger docket, noting that North Carolina regulatory

conditions have been in place for many years, are not new, and consequently Orangeburg has failed to establish the appropriate
nexus between the North Carplina regulatory conditions and the proposed Duke/Progress merger, Order on Disposition of
Junisdictional Facilities and Merger, Sept. 30, 2011, Docket Mo P O3 100-000, 136 PLRU £ 247, Most recently, in its June
8, 2012 Crder Accepting Revised Compliance Filing, as Modified, and Power Sales Agreements, FERC states:
The Commission rejects City of Orangeburg's arguments pertaining to the state regulatory conditions for the same reasons that
we did so in the Merger Order - namely, that City of Orangeburg has “failed to demonstrate that the alleged harms to competition
stem from the Proposed Transaction.* The alleged harms that City of Orangeburg complains of are based on existing state
regulatory policies, which are currently in place and will continue in effoct regardless of whether the Proposed Transaction goes
torward, Consequently, we wdl not address those arguments here.

[ochet ha BOLE60 04, 13 SRRC R0l 104,

In the FERC JDA docket FERC likewsse has rejecied Ormgeburg's request 1o modify the JDA to remove the preference for
native toad retail and wholesale customers. After making Heuted modifications to the JDA by striking provisions of section
3.2(z) that pertain to retas] ratemaking oa the grounds thut these provisions are mapgropriate 1o include w 2 wholesale agreement
before FERC and coneluding that the JOA's altocation of different cost levels for new and existing non-native load customers are
discrizsinatory, FERC concluded “we do not object to the JDA's atlucation of the lowest cost power to native load customers,”

in the presewm Aockets, m the context outhned above, the Commission rejects Orangeburg's challenges o the «egulatory
canditions and fo the JIDA and approves the challenged pucagraphs of the jomt stipulation and the JDA (o the exient ot
mudified by FERC). At prasent, Crangeburg has a fong-term wholcsale power supply agreement with SCE&G lasting through
2022 or 2523, For reasons satisfactory to itsell, Crangeburg exeicised s right to werminate the proposnd DEC/Crangebucg
contract in 2009 The Commission can take no action in the present dockets before i that may provide Orangsbury relief for
regulatory conditions or delorminations that allegedly harmed Orangeburg m the past There s no evidence of record that
Orangeburg has requested. nor thet DEC has oifered. a replacement wholesale contract, In its Muvember 23, 2011, post hewring
Brietf Orangeburg refers 1o doelf wnly a3 & potential wholisale gower customer.” Indeed, under the 1A, Orangeburg would
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only fall imto the category of non-native {oad wholesale customers. There is no evidence of record that shows that Orangeburg
either is representing or could represent other similardy situated non-native load wholesale customers. Presently, only two other
non-native joad wholesale customers have contracts with the merger Applicants, When these two contracts expire, the *cxisting
non-native toad [contracts] jobs' will disappear. Applicants June 12 Revisions to foint Dispatch Agreement.

*4% For the most part the challenged regulatory conditions constrain DEC and PEC, yet mn the negotiation process leading o
the Stipulation the companies have acquiesced in them. Further, no party other than Qrangeburg questioned the enforceabitity
or effectiveness of these Regulatory Conditions.

The Commission determines that Orangeburg lacks standing at this time and in these dockeis to raise these issues and
alternatively that Orangeburg's arguments as they contemplate potential future harm are not ripe {or coasideration. By the time
Oraflg&burg is back in the wholesale market, DEC and PEC may be fully integrated into a single electric power supplier and
the DA may have been terminated, As it has with respedt to other wholesale customers, the Commussion in spite of its earlier
advisory ruling may reassess Orangeburg's status as a wholesale native local customer based on condittons and circumstances
existing at the time. Orangeburg may be unwilling or unable to negotiate a wholesale power agreement with DIXC or PEC or
the merged company for reasons unrelated to its status as a non-native load wholesale customer,

FITRC, or the courts to which FERC orders may be appealed, have these issues involving the scope of federal authority before
them, and these tribunals are best positioned to address and resolve them at this time. To the extent the issues are presently
Judicable, the Commmussion defers to these tnbunals.

To date, the North Carolina appeilate couris have rejected every challenge to the regulatory conditions establishing the
preference o which Orangeburg objects. Furthermore, FERC, with the exception of its limited modification of the JDA,
has aiso rejected Orangeburg's challenge to the Commission's actions. Significantly, despite Orangeburg’s contentions that
the Commission's actions infringe on FERC jurisdiction, FERC rejected Orangeburg's substantive arguments that the JDA is
‘unduly prejudicial to customers like Orangeburg. Moreover, FERC expressly declined 1w uddress Orangeburg's arguments on
the regulatory conditions. In FERC's view, the cunditfcns and any aileged harm they might cause exist because of éxusting,
state policy and do not arise out of or result from the proposed merger. Accordingly, FERC deliberately made no comment or
finding with respect to state regulatory policy. Consequently, the Commission reaffirms its prior rulings, accepts the regulatory
conditions as agreed to by the Applicants, including those challenged by Orangeburg, and rejects Orangeburg's challenges to
the JDA, which FERC now has approved over Orangeburg's objectivng.,

The Commission concludes that nothing in either the requirements imposed by the FERC in its orders issued before and after
the revised filings concerning the Applicants’ meeger or in changes in federal energy law in this area since 2005 creates 4 need
to add further safeguards or langusge to the Regulatory Conditions, with the one exception noted below. This conclusion is
based largely on the hreadth of the anti-preemption Regulatory Conditions and the inclusion of savings clauses in EPACT
2005 that expressly preserve state jurisdiction. However, the one exception is the FERC's recent effort to expand its authority
over ransmission planning and cost allocations in FERC Order No. 1000. In responsé 1o this development, the advance notice
provision of Reguiatory Condition No, 3.10(¢) has been amended to explicitly siate that advance notice is required prior (o any
fiting made with the FERC that has the potentin! to reduce the Commission’s junsdiction with respect to transmisston planning
or any other aspect of the Commission’s plunning authority.

*30 EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 25

The evidence supporting this finding of fact is confained in the Stipulation, Regulatery Conditions, Supplemental Stipulation,
as amended, the information submitted by the Applicants in response to the Commission's Post-hearing Order, the testimony
of Applicants wimesses Kalt and Weintraub, the testimony of Public Staff witnesses Morey and Hoard, the testimony of EDF,
2t af., witness Habm, the June 22, 2011 amendments to the JDA filed ty DEC and PEC, the FERC JDA Order; and the Public
Staff's June 13, 2012 comments. )

A P R N o ee Rk

85

0000139

P



SOAH Dkt. No. 473-17-1172
PUC Docket No. 46238
Staff RF1 2-17 (NEE)

Page 86 of 228

it che Mater of Apptication of hike Boerqy Corporadon..,, 298 PILE 4th 783,

The primary purpuse of Bewtion 1V of the Regulatery Coaditions is to ensure that DEC's and PEC's respective retail customers
receive adequate beoefits from the JDA, and that joint dispateh costs and the sharing of cost savings can be eppropriately audited.

In addition, Regulatory Condition Mo, 4 3 requires that all joint dispatch and other activities pursuant to the proposed JDA
o successor document be performed o such 8 manner as to (a3 cnsure the reliable Mulfiflment of DEC's and PEC's respective
service obligations to their retail cusiomers, (b) fulfill each utility’s obligation to serve its own retal customers with its lowest
cust generation, and (<) nuaimize the total costs incurred by DEC and PEC to fulftll their vespective obligations 1o their retail
customers. Widh respect 1o the ireatment of costs and savings, Regulatory Condition No 4.6 provides that DEC's and PEC'
respeetive Tuel and fuel-related costs and non-fuel O&M costs, and the treatment of savings for retail ratemaking purposes, shal
be caleulated us provided in the JDA, unless exphcitly changed by order of the Commission. DEC and PEC are required by
Regulatory Condition No. 4.7 1o keep records related to the JDA or uny successor document as prescribed by the Commission
and m such detail as may be necessary to enable the Commission and the Public Staff to andit both the actual joint dispatch costs
and the sharing nf cost savings. To protect against transactions pursuant (o the JDA that produce negative margins, Regulstory
Uondition No. 4 8 requires that such recordkeeping be in sufficient detail to enable the Commission and the Public 3taff to
audit the circumsiances that cause any negetive margin on & non-native joad sale or a negative transfer payment made pursuant
o Section 7.53(a)ii) of the JDA.

In response o questions by the Commission, DEC and PEC agreed to file with the Comumission the information and notifications
required by Paragraph No, 11 of the Stipulation, under seal if the information is deemed confidential

Further, the Commission’s Post-Hearing Order, Question No. 15, inguired when DEC and PEC would provide the Commission
with an integrated resource plan that reflects joint planning and operations, including generation resources built to serve both of
them, or delayed plans for such additions. The Applicants responded that Section 3.2 (b) of the JDA provides that if they desire
to vonduct joint planning and the joint development of generation or transmission, they would have to amend the JDA or enter
o a separate agreement and seck all required regulatory approvals. The response further stated that DEC and PEC plan 1o
conduct some juint generation planning following the close of the merger and wilt be scekiog all reguired regulstory approvals.
In the near future, however, DEC and PEC will continue to file separate integrited resource plans until the integration of the
operating companies of undil required by order or faw.

*81 With respect to transmission planning, which was included as part of Question No. 13, the Applicants stated that DEC and
PRC already engage in coordinated planning of their bulk transmission systems {230 kV and above) for major projects through

the North Carolina Transmission Planning Collaborative, which includes NCEMC, NCEMPA, and NCMPA | in addition to
DEC and PEC.

The Commission notes that Regulatory Condition No. 4.7 requires DEC and PEC to keep records related to the JDA or any
successor document a8 prescribed by the Commission and in such detail a8 may be necessary 1o enable thie Commussion ansd
the Publie S$taff to mudit both the actua! joint dispateh costs and the sharing of cost savings. The Stipulation further spells owt
certain requirements o ensure that the implementation of the JDA is done appropriately and can be monitured in real-time, The
Applicants’ agreement to file the required information with the Commission alse will belp ensure that joint dispatch costs and
the sharing of cust savings can be appropriately audited,

Although some inftervenors questioned the fevel of benefits to be produced by the JIDA, no party challenged the related
Regulatory Conditions with respect to whether they ensure that DEC's and PEC's retai! rmepayers receive substantial benefits
from the JDA and ensure that joint dispaich costs and the sharing of cost savings can be appropriatety audited.

RDF, ef al,, witness Haha testified that DEC and PEC should be required to modify the JDA to reflect a single balancing
authorily area {BAA}, Wimess Habn stated that a singls DAA, or ‘tight power pool,® could achieve the maxitnum benefis of
central dispatch. Applicants' witness Weintraub testified that witness Hahn appesred to believe that having three separate BAAS
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prohibits PEC and DEC from conducting joint dispatch as a combined system with combined generation and Joad as modeled
by Compass Lexecon, and that Hahn was incorrect. Witness Weintraub stated that DEC and PEC will be able to conduct joint
dispatch as a combined system regardiess of whether there are three BAAS or one BAA, and that the Applicants will implement

one unit commitment plan and conduct a single secunty constrained economic dispatch to serve the combined native loads of
both DEC and PEC. I

The Stipulation provides that to enable the Public StafTto monitor the implementation of the JDA, DEC and PEC will { 1) provide,
prior to the implementation of the JDA, a detailed description of the production cost mode! that will be used, ncluding the
algorithms, assemptions, and inputs by the model to simuiate the production costs of DEC and PEC under the stand-atone utility.
case; (2) verify the accuracy uf the production cost model in estimating stand-alone utility production costs by henchmarking
the mode! against a recent historical period in winch DEC and PEC dispatched thewr generation on a stand-along basis; (3) noufy
the Public Staff at least quarterly when significant changes have been made to the algorithms, assumptions and inputs to the
model and provide an explanation justifying those changes; and {4) provide the Public Staff with all the information needed
to audit the model inputs and outputs as often as monthly until the utilitics and the Public Staff have gained experience with
the model, and at least quarterly thercafler,

*52 The Applicants' March 26, 2012 revised mitigation plan established certain wholesale power sales m order to mitigate

wholesale market power on an interim basis. As a result, the Supplemental Stipulation included provision A, (4), which states
as follows:

Interim Mutigation Sales shall be treated as a separate category of New Non-Native Load Sales and shall be
deemed to have been satisfied by the highest energy costs assigned to New Non-Native Load Sales pursuant
to JDA Section 7.2,

H

The June 8, 2012 FERC JDA Order required that two changes be made to the JDA. One of the changes is the removal of
subsections (i}, (iif) and {iv) from Section 3.2(c}. Section 3.2 of the JDA, as filed with the FERC, provided as follows:
{c) In addition to the foregoing, DEC and PEC have agreed, in previous proceedings before the NCUC
{NCUC Docket E~7, Sub 795 and NCUC Docket E-2, Sub 884, respectively), to insert into any affiliate
agreements such as this Agreement the following provisions:

(i) DEC's or PEC's participation in the agreement is voluntary, DEC or PEC is not obligated to take or provide services or make
any purchases or sales pursuant to the agreement, and DEC or PEC may elect to discontinue its participation in the agreement
at its election after giving any required notice; . '

{11} Neither DEC nor PEC may mahe or incur a charge under this A greement except in accordance with North Carofina law and
the rules, regulations and orders of the NCUC promuigated thereunder,

{#i) Meither DEC nor PEC may seek to reflect in its North Carolina retail rates (i) any costs incurred under this Agreement
exceeding the amount allowed by the NCUC or (ii) any revenue level carned under the Agreement other than the amount
imputed by the NCUC; and

{iv) Neither DEC aor PEC will assert in any forum that the NeUC's authority to assiga. allocate, make pro forma adjustments
fo or disallow revenues or costs fur retail raternaking and regulatory accounting and repurting purposes is preempted and DEC’
and PEC will bear the ful risk of any praemptive effects of federal law with respect to this Agreement,

The reason stated by the FERC for removing these subsections is that they pertain io retail mtemakfng and, therefore, are not
appropriate in a FERC-jurisdictional wholesale agreement. In the JDA Order, the PERC stated that beyond requiring removal
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of these provisions the FERC offered no view on the North Carolina Utitities Commission’s authority jo unpose or apply such
reyuirements,

The Public Staff's June 13, 2012 comments stated that the provisions of Section 3.2{¢) were first proposad in 2000 by the Public
Staff, in Docket No. £-2, Sub 753, 1o protect the Commission's jurisdiction from preemption by the Securities and Exchange
Commission when PEC applied to the Commission for approval to creats a vegistered holding company under the Public Utility
Holding Company Act of 1935 as part of PEC's acquisition of Florida Progress Corporation. According to the Public Staff,
these conditions were included in the original JDA to obtain the maximum amount of protection against preemption that the
Public Staff could devise. In its comments filed on june 13, 2012, the Public Swaif propused the following three amendments
to the Regulatory Conditions and une new Regulatory Condition to address any loss of protection that might result from the
FERC's elimination of subsections 3.2(c3(i1), (H1) and {iv) from the JDA

*33 (1) The definition of Affiliate Contract s amended to state:

Affitiate Conract; Any contract or agreement {a) benween and among any of the Affiliates ifsuch contracts are reasonably bkely
10 have an Effect on DEC's or PEC's Rates or Service, or (b} to which both DEC and any Affiliate are parties or PEC and any
Affihate are parties, including conwacss with proposed Affiliates. Such contracts and agreements include, but are not limied

to, service, operating, interchange, pooling, {and jwholesale power sales agreements and agreements mvolving financings and
asset transfers and sales, and the Joint Dispatch Agreement,

{1 Condition 3.1 15 amended by adding a new subsection (e}

(e} In the event the FERC or any nther federal regulatory agency reguires modification of a proposed 4filiate Contract to omit
any of the provisions of Condition 3.1{b} as u condition of acceptance or approval by that agency, DEC and PEC shall remam
bound by those provisions for state regulatory purposes.

{3) The introductory paragraph for Section IV is amended by adding the following sentence at the end: The Regulatory

Condtions set forth in Section Il and the Regulatory Conditions m Section V 10 the exient they are relevant i Affiliate Contracts
also cpply to the JDA.

(41 A new Conddtion 4.12 is added at the end of Section 1V 4,12 Hold Harmless Commutment. DEC and PEC shall wke il
actions as piey be reasonably appropriate and necessary to hold North Caroling retail ratepayers harmless from any adverse

rate impacts relared to the JDA, including any trapped costs residiing from actions taken or requred by the FERC with respect
ta the JDA.

In his further supplemental testimony filed on June 13, 2012, Appliconts witness Weintraub stated that the Applicants support
these changes to the Regulatory Conditions.

The Commission Dinds that the FERC's elimination of subsections 3 2(ci(ii), {81 angd {iv) from the JDA is not a material
detriment to the presmption protections afforded by the Stipulation, for three reasons. First, the language of Regulatory
Condition Mo. 3.1 (b 15 substantially similar to that of subsections 3 2{c){in), (itf) and (iv) of the JDA. Sevond, the proposed
amendments o the Regulatory Conditions clanify and strengthen the application of Regulatory Condition No. %.1¢b) to the
JDA. Third, new Reguintory Condition Mo. 412 is & stronger hold harmiess condition than those previousty offered by the
Appliconts, Therefore, the Commssion concludes that Regulatory Condition No. 2.1(h), the proposed amendments to ihe
Regulatory Conditions and new Regulwory Condition Mo, 4.12 adequalely remedy any loss of protection that might result from
the FERC's elimination of subsections 3.2{¢)(0), (1) and {iv} from the JDA.

The seeond change to the JDA requored by the FERC is the removal of the distinction between existing non-native load
customers and new son-native load customers. The FERC stated that this disparate treatment of the two castomer classes had
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not been justified by the Applicants. However, the FERC accepted the JDA's reservation of the lowest cost power for DEC's
and PEC's native load customers. [n his fusther supplemental testimony, Applicants witness Weintraub testified that none of the
modifications required by FERC alter the ability of the Applicants to achieve the fuel savings described in previous testimony
or otherwise inipair any of the benefits of the JDA to North Carolina customers. R

*54 The Commission concludes that the proposed amendments to the Regulatory Conditions and new Regulatory Condition
No. 4.12, in conjunction with the other provisions of the Stipulation, will protect as much as reasonably possible the
Commission's authority (o ensure least-cost service and reasonable retail rates,

As stated earlier, the FERC's JDA Order found that the Applicants had not justified the proposed disparate treatment of existing
non-native load customers and new non-native load customers, and required that the two groups be merged into one. The
Public Staff stated in its June 13, 2012 comments that the merging of these two classes of customers should have no impact on
the savings guarantee for retail customers, because the existing non-native load customer class is very small and native load
wifl be allocated only the costs that remain afier the highest costs are allocated to non-native load sales. Similarly, the further
supplemental testimony of Applicants witness Weintraub stated that:

Merging existing non-native load sales and new non-native foad sales into one class for purposes of the
313A has no impact on the $650 mallion savings guarantee, because this revision only deals with non-native
ioad transactions and does pot impact native load. Furthermore, the class of existing non-native load sales
is small, only iwo contracts ... . Additionally, merging these two types of sales will not change the total
costs allocated to non-native load sales for purposes of the JDA. The resources allocated to native foad will
only be those that remam afler the highest cost resources have been allocated to non-native foad sales,

In response 1o the FERC's June 8, 2012 JDA Order, the Public Staff recommended thag Section LA{4) o§ the Supplemental
Stipulation be revised to accommodate the FERC's requirement that the distinction between existing non-native load customers
and new non-native load customers be removed as follows:

interim Mitigation Sales shall be treated as a separate category of hon-Native Load Sales and shall be

deemed to have been satisfied by the highest energy costs assigned to Non-Native Load Sales pursuant to

JDA Section 7.2 :

Similgrly, the Public Staff stated that to ensure that the mechanism approved in DEC's recent general rate cases to flow an
appropriate share of the net revenlies from DEC's short-term wholesale sales to its retai] ratcpayers through an annual rider is
not adversely affected, the following new condition should be approved:

Bulk Power Marketing Sales, as defined i DEC's BPM Net Revenues and Non-Firm Point-to-Point

Transmission Revenues Adjustment Rider {NC}, shall be treated as a separate category of Non-Native Load

Sales and shall be deemed to have been satisfied by the next higbest energy costs, afler the assignment of

energy costs to interim Mitigation Sales.

in its June 18, 2012 comments, Orangebrurg stated that:'

The additional and modified conditions recommended by the Public Staffto the proposals by the Applicants
to comply with FERC's June 8 Orders should be rejected by this Commission because they would further
untawfily mtrude upon and interfere with FERC's jurisdiction.

89

0000143



SOAH Dkt. No, 473-17-1172
PUC Docket No, 46238
Staff RF1 2-17 (NEE)

Page 90 of 228

in the Matter of Application of Duke Energy Corporation..., 288 PUR.4th 383, .

*88 The Commission finds that the Public Staff's recommendations are appropriate to the extent that their application is limited
to the calculation of costs and savings that are aliocated to retail customers. Therefore, the Commission accepts the above
revision to Section LA.(4) of the Supplemental Stipulation and the new condition.

The FERC JDA Order stated that the Applicants had not shown whether their existing joint ownership agreements establish
whether. and if so, how, co-owners of jomntly-owned facitities will share in cost savings resulting from joint economic dispatch
15 contemplated uader the JDA. The FERC directed the Applicants to submit such an explanation in a compliance filing within
60 days of the issuance of the JDA Order. The Public $taff statesd in its June 13, 2012 comments that it believes that neither
DEC nor PEC has any rights o the output associated with #ts co-owners’ shares of the jointly-owned facilities, Because the
IDA is an agreement between DEC and PEC and involves only the power resources of DEC and PEC, the co-owners’ shates of
the output of jointly-owned facilies are not, and should not be, subject to the JDA, according to the Public Staff. As a resuly,
the co-owners' portions of the jointly-owned facilities vwill not be mchuded in joint dispateh pursuant to the JDA, and the co-
owners should not share i any of the JDA savings. Similarly, the Applicants’ witness Weintraub stated i his June 13, 2012
further supplemental testimony that:

Because DEC and PEC have no rights o the portions of the output of the units fo which the co-owners are

eatitied, such output is not subject to the JDA, and the co-vwners [sic] rights are not affected by the JDA,

Based on the testmony and comments cited sbove, as well as the FERC IDA Order, the Commissing finds and concludes
that the JDA, along with the relevant provisions of the Stipulation, Regulatory Conditions and Suppiemental Stipulation, as
amended, will ensure that Morth Caroling's retail customers receive sdequate benefits from the JDA, that they wre protected as
much as reasonably possible from potential risks associated with the FERC's jurisdiction over the JDA, and that the Applicants
and the Public Staff have established a workable framework for suditing the costs and benefits of the JDA The Commission also
finds and conciudes that the monituring and implemontation of the JDA are central to ensuring that customers realize adequate
senefits from the merger, Therefore. the Commission concludes that it is appropriate to amend the Stipulation to require DEC
and PEC to file with the Commussion the information that woukd otherwise be provided only 1o the Public Staff relative to the
production cost models used to implement the JDA,

EVIDENCE ARD CONCLUSIONS FOR FINDING QF FACT NO. 26

The evidence supportnig this finding of fact 15 contaned 1n the Stipulation, Regulatory Conditions and Code of Conduct and
the direct testimony of Public Staff witmess Hoard,

*56 Reguiatory Comdition No. 3 | provides that in avcordance with North Carolina law the Commission and the Public Staff
will comtinue to have access to the books and records of DEC, PEC, Duke, other affiliates, and the nonpublic utility operations
of DEC and PEC.

In addition, the Stipulaton and Regulatory Coundivions include provisions that address risks and concerns related to cost
allocation and ratemakang arising from the merger, including ensuring that the costs incurred by DEC and PEC are properly
incuered, accounted tor, and directly charged, directly assigned, or allocated to their respective North Carolina retail operations
and that only costs that produce benefits for their respective reta ratepayers are included in DEC's and PEC's Morth Carolina
cast of servige for retail ratemaking purposes.

in this regard, Paragraph No. # of the Stipulation providus that for purposes of distributing the costs of sorvices provided
between and among aitiliates PEC will continue to use direct charging, and all PEC employees will continue to use positive
time seporting; and DEC will increase the ameunt of such costs that are dirsetly chirged and will complete the teansition to
direct chargmg and positive time reporting within two years following the close of the merger, This paragraph further provides
that DEC will file semi-annual reports with the Commission detatling its progress in implementing these practices, with the
first report due six months after the close of the murger,
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Public Staff witness Hoard testified that aftiliated transactions rules, such as those set forth in DEC's and PEC's current respective
Regulatory Conditions and Codes of Conduct, are designed to: (1) fairly allocate the cost of common goods and services
among alfiliates; (2} protect ratepayers from overcharges by non-regulated affiliates; and (3} prevent cross-subsidization of
nen-regulated affilistes by their utidity affiliates. Hoard further testified that as a part of the Stipulation the Applicants, DEC,
PEC, and the Public Staff have agreed on the atfiliated transaction pricing rules contained in the Code of Conduct.

Further, Public Staff witness Hoard explained that the caps that had been previously imposed on the amount of transactions
that could occur between regulated utilities at fully distributed costs ereated & barrier that served (o discourage utility affiliates
from keeping some shared utility functions within one or more of the utilities and incented the utilities to transfer core utility
operating functions to a service company. According to Hoard, the removal of the cap led o the Applicants agreemg to keep
core utility functions within DEC and PEC, instead of placing those functions in a service company.

Regulatory Condition No. 8.2 establishes the principles that wil govern the prices at which goods nnd services are exchanged
between and among DEC, PEC, and their affiliates. subject to additional provisions set forth i the Code of Conduct. While
providing for an exception with respect {o transactions between DEC and PEC pursvant to filed and approved service agreements
and lists of services, this condition requires DEC and PEC to seek out and buy all goods and services from the lowest cost
qualified provider of comparable gaods and services. Further, DEC and PEC shalt have the burden of proving that any and ail
goods and services procured from any affiliate have been procured on termss and conditions comparable to the most favorable
terms and conditions reasonably available in the relevant market, which shall include a showing that comparable goads or
services could not have been procured at & lower price from qualified non-affiliate sources or that neither DEC nor PEC could
have provided the services or goods for itself on the same basis at & lower cost,
v
*87 To the extent DEC and PEC are allowed to provide goods and services to non-utifity affiliates, they will have the burden of
proving that all goods and services gither of them provide to any affiliate other than one of their regulated utility affiliates have
"been provided on terms and conditions that are comparable to the most favorable terms and conditions reasonably available in
the market, which shall include a showiag that such goods or services have been provided at the higher of cost or market price.

To establish that they have met the foregomg requirements, DEC and PEC, no less than every four years, will be required to
_ perform comprehensive, nonesolicitation based assessments at a functional level of the market competitiveness of the costs

for goods and services they receive from, or provide to, a utility affiliate, DEBS, PESC, another non-utility affiliate, and a
nonpublic utility operation.

Further, to the extent the Commission approves the procurcment or provision of goods and services between and among DEC,
PEC, and the utility affiliates, those goods and services may be provided at the supplier's fully distributed cost. In the Public
Staff's September 15,2011 filing, the Public Staff provided a corrected version of the stipulated Regulatory Conditions and Code
of Condusct to mainly correct typographical and formatting errors discovered subseqguent to the September 2, 2011 Stipulation_
filing. However, there was a substantive revision to the definition of *fully distributed cost * According to the Public Staff, a
modification had been agreed to prior to the filing of the September 2, 2011 Stipulation, but it had been inadvertently omitted.
As aresult, the Code of Conduct definition for *fully distributed cost' was corrected by the Public Staff in its September 15,2011

filing to reflect that the stipulated definition, as corrected. should provide that “for cach good and service supplied by DEC and
PEC to each other, the return on common equity utilized in determining the appropriate cost of capital shall not exceed the lower
of the retums on commun equity authorized by the Commission in DEC's and PEC’s most recent general rate case proceedings.

Under Regulatory Condition No. 5.4, DEC and PEC will be required to file, pursuant to & § 62-133, (inal proposed service
agreements that authorize the provision and receipt of non-power goods or services between and among DEC, PEC, their
affiliates or non-public utility operations, the list{s) of goods and services that DEC and PEC each intend to take' from DEBS
and PESC, the lisi(s} of goods and services DEC and PEC intend to take from each other and thewr regulated utility affiliates, and
the basis for the determination of such list(s) and the elections of such services. All such lsts that involve the puyment of fees or
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other sompensation by DEC or PEC shall require acceptance and suthocization by the Commission, and shall be subject to any
other Commission action required or authorized by North Caroling law and the riles and orders of the Cominission, DEC and
PEC are atlowed 1o take goods and services from an afliliate only in accordance with the filed service agreemenis and approved
List(s) of services and notice is required prior to any changes being made to the service agreements or to the lists of services.

*38 Regulatory Condition No. 3.5 provides that to the maximum extent practicable all costs of affiliate wansactions shall be
directly charged. When not practicable, such costs shall be assigned in proportion to the direct charges [T such costs are of 2
natuse that direct charging and direct assignment are not practicable, they shall be allocated in accordance with Commission-
approved allocation methods. Both DEC and PEC are required to keep on {ile with the Commission cost allocation manuals
{CAMs) with respect 1o goods ot services provided by DEC or PEC, any wiility affiliate, DEBS or PESC, any other nun-utility
affiliate, Duke, any other affiliates, or any non-public utility operation to sither DEC or PEC,

In addition, Regulatory Condition No. 5.5, Subsection {¢) provides for an annual update of the CAMs and the filing of the
revised CAMs with the Commission no later than March 31 of the year that the CAMs are to be in offect. DEC and PEC are

required to review the appropriateness of the allocation bases every two years, and the results of such review must be filed
with the Commission,

Regulatory Condition No. 5.9 provides that all of the services rendered by DEC and PEC to their affiliates and nonpublic utility
operations and the services receivad by DEC or PEC {rom their affiliates and nonpublic utility operations pursuant to the filed
service agreements, the costs amd benefits nssigned or allocated in connection with such services, and the determination or
valeutation of the bases and factors utilized to assign or allocate such costs and benefits, as well as DEC's and PEC's compliance

with the Commission-approved Regulatory Conditions and Code of Conduct, shall remain suhiect 10 ungoing review by the
Commission.

Regulatory Condition No. 5.10 provides that for the purposes of North Caroling retail accounting, reporting, and ratemaking,
the Commission may, aller appropriate notice and opportunity 1o be heard, issue orders relating to DEC's or PEC's cust of
service as the Commission may determine are necessary to ensure that DEC's and PEC's uperations and transactions with their

affiliates and non-public ulility operations are consistent with the Regulatory Conditions and Code of Conduct, and with any
other applicable decisions of the Commission,

Yo objections were raised in the parties’ briefs or proposed orders with respect to these particular provisions of the Stipulation,
Reguistory Conditions and Code of Conduct.

The Commission, therefore, finds and concludes that the provisions of the Stipsiation, Regulatory Conditions and Code of
Comduct, as indicated above, will protect retail ratepayers as much as reasonably possible from potential risks related to eost
affocation and ratemaking arising from the merger, including ensuring that the costs incurred by DEC and PEC are properly
incurred, accouated for, and dirgetly charged, directly sssigned or allocated to their respective North Carolina retail operations

and that only costs that produce benefits for their respective retail ratepayers are included in DEC's and PEC’s North Carolina
cost of service {or retail ratemaRing purposes,

*39 EVIDENCE AND CONCLUSIONS FOR FINDING GF FACT NOQ 27
The evidence supporting this {inding of fact is contained in the Stipulation, Repulatory Conditions and Code of Conduct.

The Stipulation and Regulatory Conditions impose certain awditing and reporting requirements with respent fo affiliate
transactions and cost of service. In particular, Regulatory Condition No. § 7 would continue the current raquirement that DEC
and PEC shall each Gle annual reports of affiliated transactions with the Commission in a format to be prescribed by the
Cormmisston on or before hay 30 of each year, for activity through December 31 of the preceding year. Such annual repusts
should be filed i Docket Nus. E-7, Sub 980A and £-2, 3ub 998A, DEC, PEC, and other partics may propose changes fo the
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5

required affiliated transachion reporting requirements and submit them to the Commussion for approval, in Docket Nos, E-7,
Sub 9868 and E-2, Sub 998B.

Regulatory Condition No. 5.8 clarifics and expands the third-party independent audit report requirement that currently applies
only to DEC, [t divides the subject matter of each audit as follows: i

(a) The first audit following the closz of the merger, which is required to begin two years from the date of close, includes a
determination as to whether DEC and PEC have adopted systems, policies, CAMs, and other processes to ensure compliance
with all of the conditions related to affitiate déalings and the Code of Conduct and have aperated in accordance with those
conditions and the Code of Conduct.

{b} The second audit, which is required 1o begin two years from the date of the Commission's order on the mdependent auditor's
final report on the first audit or, if no such order 15 issued, lwo years from the date of such final report, includes a determination
as to whether DEC's and PEC’s transactions, services, and other affibiate dealings pursuant to the regulated utility-to-regulated
utility service aé,reemem and any other utility to utility agreements are consistent with all of the conditions related to affiliate
dealings and the Code of Conduct and whether DEC and PEC have operated in accordance with those conditions and the Code
of Conduct.

(¢} The third audit, which is required to begin two years from the date of the Commission's order on the independent auditor’s
{inal report on the second audit or, if no such order s issued, two years from the date of such final report, includes a determination
as to whether DEC's and PEC's transactions, services, and other affitiate dealings pursuant to the service company utility service
agreement and other affiliate transactions other than transactions undertaken pursuant to regulated utdity-to-regulated utility
service agreements are consistent with all of the conditions related to affiliate dealings and the Code of Conduct and whether
DEC and PEC have operated in accordance with those conditions and the Code of Conduct,

(d) Thereafter, independent audits shall occur every two years from the date of the Commission's order on the immediately
preceding auditor’s final reportor, i no such order is issued, two years from the date of such final report, with the subject matter
of these audits alternating between the subject matters for the second and third independent audits. DEC or PEC ,may'requcst a
change in the frequency of the audit reports in future years, subject to approval by the Commission.

*6¢ Regulatory Condition No. 5.12 provides that transactions between DEC or PEC and Duke, other aifiliates, or vther
nonpublic utility operations, transactions between DEC and PEC, and other transactions between or among affiliaies if such
transactions are reasonably likely 1o have a significant effect on DEC's or PEC's rates or service, shall be reviewed at least
biannually by Duke's internal auditors. Further, relevant workpapers relating to the internal audits must be grovided fo the
Commission and the Public Staff. Likewise, if external audits are condicted, then thewr relevant workpapers must also be
provided.

In addition, Regutatory Condition No. 5.13 provides that at such time as DEC, PEC, Duke, DEBS, or PESC receives notice
from the FERC related 1o an audit of any affiliate of DEC or PEC, DEC or PEC is required to promptly {ile a notice with the
Comymission that such an audit wili be commencing. Any initial report of the FERC's audit tearn shall be provided to the Public
Stalt, and any final report must be filed with the Commission in Docket Nos, E-7. Sub 986E and E-2, Sub 998E, respectively.

Mo objections were raised in the parties’ briefs or proposed orders with respect to these particular provisions of the Stipulation,
Regulatory Conditions and Code of Conduct, *

The Commission, therefore. finds and concludes that the provisions of the §tipulatien, Regulatory Conditions and Code of
Conduc, as indicated sbove. will provide appropriate and effective auditing and reporting requirements with respect to affiliate
transactions and cost of service, thereby ensuring that costs will be properly recorded and can be effectively audited by the
Public Staff and the Commission
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACTNO. 28
‘The evidence supporting this finding of fact 1s contained in the Stipulation and Regulatory Canditions.

Regulatory Condition No. 5.16 is intended to protect DEC's and PEC's North Carolina retail ratepayers from impacts of the
merger on cost of service for ratemaking purposes, In particular, Regulatory Condition No. 5 16 ensures that DEC's and PEC's
Morth Caroling retail ratepayers are held harmiess from any cost assignment or sliocation of costs resulting from agreements
{a) between NEC and the Catawba Joint Owners: (b) between PEC and NCEMPA a5 joint owner; and () between either DEC
or PEC and any of their wholesale customers. It further provides that 1o the extent corvmitments to DEC's or PEC's wholesale
customers relating to the merger are made by or imposed upon DEC or PEC that affect the benefits of bulk power revenues,
increase DEC's or PEC's Nurth Caroling retail cost of service, or increase DEC's or PEC's North Caroling retail fuel costs
under reasonable cost assignment and allocation praciices, those effects shall not be recognized for North Carolina retail cost of
service or ratemaking purposes. Finally, this Regulatory Condition alse provides that o the evient that commitments are made
by or imposed upon DEC, PEC, Duke, arother affiliate, or a non-public wlility operat:on relating to the merger, esther through
an offer, o sertiement, or a8 a result of 4 regulatory order, the effects of which serve (o increase the Nogth Carolina retail cost
of service or North Carolina retm! fuel costs under reasonable cost allocation practices, the effects of these commitments shall
not be recognized for North Carolina retail ratomaking purposes.

*61 Regulatory Condition No. 5.17 provides that the assignoient or allpeation of costs 10 the North Caroling retasf jurisdiction
shat! not be adversely affected as a result of the manner and amount of recovery of electric system costs from {2) the Catawba

Joint Owners as a result of agreements between DEC and the Catawba Joint (wners or (b} the NCEMPA as a result of
agresments between it and PEC,

{n nddition, Regulatory Condition No. 5.18 prohibits DEC, PEC, Duke, and their affiliates from asserting that any interested
party cannot seck the inclusion in future sate proceedings of cost savings thet may be realized as a result of any business
combination rransaction impacting DEC and PEC

Further, of particular significance are the protections provided by Regulatory Condition Ne, 3,21, which protects DEC's and
PEC's retar] native foad custemers from alf liabilities of Cinergy Corporation and its subsidianes, including those incurred prior
to and after Duke's acquisition of Cinergy Corporation in 2006. These liabilities include, but are not limited to, those associated
with: (i} manufactured gas plant sites; {u) asbestos claims; (ili) cnvironmental compliance; (iv) pensions and other employes
henefits; (v) decommissioning custs; and {vi) taxes. This condition also protects DEC's and PECs retail ratepayers fom all
liabitities of Florida Progress Corporation and its subsidiaries, includmg those incurred prior to and afler Progress's acquisition
of Florida Prugress Corporation in 2000, These liabilities include, but are not limited o, those associated with the following:
(i} any outages at and repairs of Crystal River 3; (1) manufactured gas plant sites; (ii1) asbestos claims: (iv) environmental
compliance; (v} pensions and other employes benefits; (vi) decommissioning costs; and (vii) taxes. Subsection {c) of Regulatory
Condition 5 21 also provides that DEC's retall ratepayers shall be held harmiess from all current and prospective fiabidities of
PEC. and PEC's retail ratepayers shall be held harmless from all current and prospective labiiities of DEC.

Finatly, Regulatory Condition No 8,22 is a blanket hold harmiess commitment. Iy requives DEC, PEC, all other affiliates, and
all of the non-public utslity operations to take all such actions that may be reasonably necessary and appropriate to hold North
Caroling retail ratepayers harmless from the effects of the merger, including rate increases or foregone opportunities for rate
decreases, and other effects otherwise adversely impacting North Carolina retal] ratepayers.

Although there was some mention during the hearing of Duke Indiang’s Edwardsport integrated gasificalion combined oycle
project and Progress Envrgy Florida’s Crystal River 3 nuclear power plant outage, none of the parties took issue with the
sforementioned Regutatory Coaditions,
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The Cominission. therefore, finds and concludes that the above provisions of the Regulatory Conditions will protect DEC's and
PEC's North Carolina retail ratepayers as much as reasonably possible from the potential impacts of the merger relating to risks
of transactions with and commitments of PEC, DEC, and Duke to wholesale customers and other parties.

- ]
*62 EVIDENCE AND CONCLUSIONS FOR FINDING OF FACTNG. 2%

.

The evidence supporting this finding of faut is contained in the Regulatory Conditions and the Code of Conduct.

The Code of Conduct s intended to govern the refationships, activities, and tronsactions among and between DEC, PEC, and
other members of the Duke holding company structure following the merger. Regulatory Condition No, 6.1 binds DEC, PEC,

Duke, the other affiliates, and the non-public utility operations to the terms of the Code of Conduct ard requires that they
comply with its terms.

v
“

The proposed Code of Conduct ‘includss revisions to the Code of Conduct approved in the Duke-Cinergy merger proceeding.
The most substantive revisions are the following:

v

{8} Revisions to the definitions to conform them to the definitions in the stipulated Regulatory Conditions.

(b} The inclusion of the additional conditions approved by the Commission in docket No. E-7, Sub 810, in Sections HLAA}Z‘
and {[HLA3.

v
(¢} The addition of the folléwing to the exception to the prohibitions in I1LA 2 against disclosing Customer Information: To
the extent the Commission approves a list of services to be provided and taken pursuant to one or more utility~to-utility service

agreements, then Customer Information may be disclosed pursuant to the foregoing exception to the extent necessary for such
services to be performed.

t
\

{d) The addition of the following exceptions to the prohibitions in Section HLA3 against the disclosure of Confidential Systems
Operation Information: (i) the [nformation is provided to employees of DEC or PEC for the purpuse of implementing, and
operating pursuant to, the JDA in accordance with the Regulatory Conditions; and (ii) the Information is necessary for the
performance of services approved to be performed pursuant to one oF more affiliate utifity-to-utility service agreements,

{e) The removal of the cap in 111.D.3(d) and the additién of the provision that untariffed non-power, non-generation, and non-

fuel goods and services provided by DEC or PEC to DEC, PEC, or the regulated utility"affiliales or by the regulated wtility

affiliates to DEC or PEC, shall be transferred at the supplier's fully disiributed cbst (ag that term is defined in the Regulatory
Conditions and Code of Conduct). *

{f) The exemption of DEC and PEC from the requirement of advance notice in IILIDX(8) when a covered technology or trade
secret is being transferred between them,

No party took exception to any of the changes to DEC's and PEC's previously approved Codes of Conduct.

The Commussion, therefore, finds and concludes that the Code of Conduct, as stipulated to by the Applicanis, DEC, PEC, and
the Public Staff and approved herein, will effectively govemn and enable the Commission to review the relationships, activities,
and transactions among DEC, PEC, and their affiliates {ollowing the merger.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 30

The evidence supporting this finding of ifact is contained in the testimony of Applicanis witness Good, the testimony of EDF,
ot al., witness Hahn, and in Section VII of the Regulntory Conditions attached to the Stipulstion,

Ny R - Laames PY R
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483 The purposes of Section Vil are to ensure that () DEC's and PEC's capital structure and cost uf capital are not adversely
affected through their affiliation with Duke, each other, and other affiliates, and (b) both DEC and PEC have aceess to sufficient
equity and debt copital at reasonable costs so as to adequately fund and mamtain their cument and fisture capital needs and
otherwise meet their service obligations lo their customers.

These Regulaory Conditions are similar to, or improvements on, the Regulatory Conditions related to financings approved by
the Commission in the Duke-Cinergy merger proceeding. For example, a new condition, Regulatory Condition No. 7.8, governs
external debt or credit arrangements and provides that, subject to the limirations imposed i Regulatory Condition No. 8.4

{a) DEC and PEC may borrow short-term funds through one or more joint extornal debt or credit arrangements, provided that
no borrowing by DEC or PEC under 2 Credit Facility exceeds one year in duration, absent Commission approval;

{b) No such arrangement shal! include, as & borrower, any party other than Duke, DEC, PEC, Duke todisna, Duke Kentucky.
PEF, and, subject to cenain Hmtations, Duke Ohio; and

{£y DEC's and PEC's participation in any such arrangement shall in no way cause either of them to guarantee, assume lighility
for, or provide collateral for any debt or credit other than its own,

if the limitations with respeet o Duke Ohio's participation are not met, DEC and PEC are required to discontinuz participation
within six months after the issuance of an order by the Commission

EDF, et al.. witness Hahn testified that the Regulatory Conditions do not prohibit moncy poo! transactions with unregulated
affiliates of DEC and PEC. In their posti-hearmg Brief, EDF, ¢f ol usserted that the Commission should adopt additional
conditions to protest DEC and FEC ratepayers from the risk of exposure 1o parent and affiliate financial distress, including
additional restrictions regarding the use of money pools and establishment of a special purpose entity (SPE) berween regulated
subsidiaries and the parent holding company.

On rebuital, Applicants witness Good testified that apparently EDF, o of., witniess Hahn had not reviewed the money pool
agreement provision of the Regulatory Conditions because it expressly contains the prohibition that he testified was lacking.
Regulatory Condition No. 7.7 provides that, subject to the limitations imposed in Regulatory Condition No. 8 4, DEC and PEC
may borrow throtgh Dake's Ltility Moncy Pool Agreewent {Utitity MPA). This condition explicitly continues the prohibition
in the existing Utility MPA of loans through Utility MPA being made to, and borrowings being made by, Duke and Cinergy
Corporation. Further, Progress was added fo this protubition. This vondition also provides that (s} the parties to such an
agreement are himited to those participating in Duke's existing Utiity MPA plus PEC, PEF (a regulated utility), Progress, and
PESC: and that if, after December 31, 2011, certain requirements with respect to Duke Ohio's generation assets are not met,
then DEC and PEC must seek further approval from the Commdssion to continue to participate in the Utility MPA.

*64 Additionally, the preamble to Section VI explicitly states that these Regulatory Conditions do ot supersede any orders
or directives of the Commission regarding specific securities issuances by DEC, PEC, or Duke, and that approval of the merger
ty the Commissicn does not restrict the Commission's right 1 review, and by order 1o adjust, DEC's or PEC's cost of capital
for ratemnaking purposes for the effoci(s) of the securities-related transactions associated with the merger.

Other than as discussed above, no party look exception 1 any of these Regulatory Conditions.

{he Comnussion is not persuaded by the testimony of EDF, et ., witness Hahn or the arguments of EDF, ef ol . that addstional
Regulatory Conditions are needed 10 protect DEC's or PEC's cost of capital ur capiial structures. Rather, the Commission 15
of the upinion, and, therefore, finds and concludes, that the Regulatory Conditions cluded in the Stipulation are reasonable,
appropriate und etfectively address as much as reasonably possibie the concerns refuted to potential financing issues arising
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from the merger. In particular, the Commission finds und concludes that the Regulatory Conditions cffectively ensure as much
as reasonably possible that (a) neither DEC's nor PEC's capital structures and cost of capital are adversely affected because
of their affliation with Duke, each other, and other affiliates, and (b) both DEC and PEC have sufficient socess to equity and
debt capital at a reasonsble cost to adcq{zately fund and maintain their current and future capital needs and vtherwise meet their
service obligations to their customers,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 31 '

The evidence supporting this finding of fact is contained in the Stipulation, Regulatory Conditions, the testimony of Applicants
witness Guood and the testimony of EDF, er /., witness Hahn.

Section VIII of the Regulatory Conditions addresses the risks and cancerns related to corporate governance and ring-fencing
issues arising from the merger. These Regulatory Conditions are intended to ensure the continued viability of DEC and PEC
and to insulate and protect DEC, PEC, and their North Carofina retail ratepayers from the business and financial risks of Duke
and the affiliates within the Duke holding company system, including the protection of utility assets from Habilities of affiliates.

‘Ring-fencing" can be delined as’the legal walling off of certain assets or liabilities within a corporate system, including the
creation of a new subsidiary o protect (Ze., ring-fence) specific assets from creditors. Ring-fencing measures are used to
insufate a regulated utihty from the potentially riskier activities of unmguiated affiliates From a debt rating agency perspective,
ring-fencing mechanisms are technigues used to isolate the credit risks of one company within an affiliated group from the
risks of other companies within that group. Concurrent use of numerous ring-fencing measures, including regulatory, financial,
structural, and operational restrictions, is considered to be the most effective way to separate risk. '

*65 Only EDF, ¢t ai,, witness Hehn alleged that ring-fencing conditions in addition 10 those contained in the Regulatory

Conditions are required. FHe recommended that the Commission impose four additional conditions: (a) limiting cash dividend
payments to Duke from DEC and PEC o DEC's and PEC's annual net income; (b) requiring DEC and PEC to maintain a
capital structure with at least 40 percent equity; (¢} requiring that DEC's and PEC's boards of direetors each include at feast one
wdependent director; and (d) requiring that an SPE be inserted between the parent company and PEC and DEC.
Applicants witness Good responded to each of EDF, etai., witness Hahn's ‘ring-fencing' proposals. Good testified that, contrary
to Hahn's assertions, the rating agencies have not expressed the opinion that either DEC or PEC should be further insulated
from the actions of affilistcs above and beyond the protective measures that are already in place. Fitch Ratings, S&P. and
Moody's Investors Service (Moody's) cach reviewed the merger transaction and. on that basis, affirmed the ratings of Progress
‘and its subsidianes on January 10, 2011, Aceording to witness Good, S&P placed the ratings of Progress, PEC, and PEF on
‘CreditWatch with Positive Implications, indwcating a likely upgrade The credit ratings of Duke and s subsidiarics were
affirmed by S&P and Moody's on the same date.

A Applicants witness Good then described the ring-fencing conditions as being intended o ensure the continued viablity of DEC
and PEC and to insulate and protect DEC, PEC, and their North Carolina retail ratepayers from the business and financial risks

of Duke and the affiliates within the Duke holding comp:my system, including the protection of utility assets from liabilities
of affiliates.

;
Reparding EDF, ef al., witness Hahw's testimony to the effect thut the Regulatory Conditions do net contain any Hmits on PEC's
and DEC's authority to pay dividends and his proposal that the cash dividends paid to Duke by DEC and PEC be limited to
DEC's and PEC’s annual net meome, Applicants witness Good testified. on rebuttal, that both Regulatory Condition Nos. §.1
and 8.2 provide such limitations and that those limitations are reasonable and appropriate.

Regulatory Condition No. 8 | reguires DEC and PEC to manage their respective businesses so as to mamtain an investment
grade debt rating on all of their rated debt issuances with all of the debt rating agencies. If the debt rating of either DEC or PEC
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falls to the lowest level still considered investment grade at the time, a written notice by DEC or PEC must be filed with the
Commission and provided to the Public Staff within five days, along with an explanation as to why the downgrade occurred.
Furtharmore, within 43 days of such netice, DEC or PEC are required to provide the Commission and the Public Staff with a
specific plan for maintaining and improving its debt rating. The Commission, after notice and hearing, may then take whatever
astion it deems necessary consistent with North Carolina law to protect the interests of DEC's or PEC's North Carolina retad
ratepayers in the continuation of adequate and reliable service at just and reasonnbie rates. Regulatory Condition No. 8.2 Himits
DECs and PEC's cumulative distributions paid to Duke subsequent to the merger to {a) the amount of retained earnings on the
day prior to the closure of the merger, plus (0) any {uture eammgs recorded by DEC and PEC subsequent to the merger.

*66 In response to cross-examination by counsel for EDF, ¢f of., with respect to whether the Regulatory Conditions would
atlow DEC and PEC to wrile a dividend check for the toal amount of total retained earings, Applicants witness Good stated
that she did not believe the Regulatory Conditions would atlow thut because DEC and PEC would be in violstion of a number
of conditions. For example, Good testified that it would be difficull to mamtain investment grade ratings if DEC or PEC had

zer0 equity and diificolt to meet the condition that requires DEC's and PECs debt balance to be no more than 65 percent of
total capitalization.

Tuming to EDF, ef al., witness Hahn's second recommendation, that DEC and PEC should be required to maintain a caputal
structure with at least 40 percent equity, Applicants witness Good explained that, in addition to Regulatory Condition Nos. 8.1
and 8.2, the Commission has statutory suthority to approve appropriste capital structures for both DEC and PEC, Furthermore,
Good testified that Regulatory Condition No. 8 3 imposes requiremonts with respect to a minimum equity ratio.

Regarding EDF, e o, witness Hahn's proposal that both DEC and PEC should be required t have at least one independent
director, Applicants witness Good explained that Hahn's justification for this proposal appeared to be that it would provide
additional protection for DEC's and PEC's North Carolina retail ratepayers if Duke or another affiliate filed bankruptcy. Good
pointed out that Regulatory Condition No. 8.10 addresses that situation by requiring DEC or PEC to notify the Commission,
in advance if possible, if an affiliste expericnces a default on an obligation that is material o Duke or files for bankruptcy
and such bankruptey is material to Duke, DEC or PEC. Good explained that this notice requirement is sufficient to allow the

Commission 10 take whatever action may be appropriate to protect customers from the risks associated with the bankrupiey
of Duke or an affiliste.

Additonally, Applicants wiiness Good observed that Regulatory Condition Mo, &4 allows DEC and PEC 1o participate in
Duke's Utility MPA and any other authorized extemal joint debt or credit arrangement only to the extent such participation

is benelicial 1o their respective retail ratepayers and does not negatively affect DEC's or PEC's sbility to continue {0 provide
adequate and refiable service at just and reasonable rates.

Regarding EDF, ef of , witness Hahn's last recommendation, that DEC and PEC be transferred wto an SPE, Applicants witness
Goud testified that this measure is unnecessary. Good noted that Hahn had acknowledged that PEC will be a wholly-owned
subsidiary of Progress, which wiil be a subsidiary of Duke after the merger. Further, given the comprehensive nature of the
Regutatory Conditiens, Good testified that the transfer of PEC and DEC into an SPE is not warranted, as the Regulatory
Conditions require PEC and DEC 1o oporate completely separately from their parent and affibates, o keep separate buoks and
accounting, and © provide the Commission and Public Stafl with advance notice of any activity that might haem PEC or DEC.

*&7 In s response to the pre-filed testimony of EDF, er o, witness Mahn, the Public Staftfprovided excerpts of the Regulatory
Conditions and Code of Conduct provisions with ning-fencing implications mghlighied to show the revisions that had been
made to the Regulatory Conditions approved in the Sub 795 Order approving the Duke-Cinergy merger. The Public Staff also
hightighted the additional ring-fencing provisions agresd to by the stipulating parties. The Public Staff further stated that ning-
foncing m the regulated uulity context generally is inrended to protect ratepayers from risks created by unreguiated affilistes.
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With respect to EDF, ef af,, witness Hahn's specific recommendations, the Public Staff noted that the Regulatory Conditions
require a minfmum équity ratio, albert indirectly, Also, Duke's current Master Credit Facility includes a covenant restricting
the ratio of debt 1o total capitalization on a consolidated basis to 63 percent, which conversely imposes a minimum 35 parcent
cquity ratio. The Public Staff stated that it pursued this approach, rather than a specific minimum percentage of equity, because
financial conditions could change. For example, if a subsequent credit arrangement required Duke to limst the ratio of debt to
60 perceiit of total capitalization, the minimum equity ratio for DEC and PEC would increase to 40 percent.

The Public Staff's respanse also noted that the Regulatory Conditions explicitly provide that DEC's and PEC's North Carolina
retail ratepayers shafl be held harmless from all labilities of Cinergy Corporation and Florida Progress Corporation, and all
linbilities of all of their subswdiaries, including liabilities incwrred both before and afier the earlier mergers.

With respect to bankrupioy, the Public Staff noted that bankruptcy of one of the regulated wtility subsidiaries is anlikely given
the extent of current state regulation, making the real issue the nisks created by unregulated affiliates. To that end, the Public
Staff stated that Regulatory Condition No, 8.5. one of the new conditions proposed by the Stipfslation, provides a mechanism
by which the Commission can determine whether the cumulative investment by Duke in assets, ventures, or entities other than
regulated utilities 15 reasonubly likely to affect DEC or PEC. More specifically, this coadition requires Duke 10 “notify the
Commission within 90 days following the end of any fiscal year for which Duke Energy reports to the Secunities and Exchange
Commission assets in its operations other than regulated ntilities that are in excess 022 percent of its consolidated total assets.
This condition further provides a process by which parties can file comments in response o the notice and explicitly provides
that the Commission can then teke action i needed to protect DEC's and PEC's retail ratepayers.

As previously discossed, Regulatory Condition No. 8.4 limits the continued participation of DEC and PEC in the Dube Utility

MPA and in other joint debt and credit armangements with affilistes. It provides that DEC and PEC may continue to participate
.in such-arrangements only to the extent that such participation is beneficial to their respective retail ratepayers and does not

negatively affect DEC's or PEC's ability to continue to provide adequate and reliable service at just and reasonable rates,

*68 As discussed above, EDF, ef of,, contended that the Commission should adopt additional conditions to protect DEC'S and
PEC's ratepayers from the risk of potential exposure to parent and affiliate financial distress. The Commission, however, is not
persuaded that such additional conditions are necessary or appropriate. Rather, the Commission is pérsuaded by the evidence,
including the comprehensiveness of the Regulatory Conditions, the testimony of Applicants witness Good, and the position
taken by the Public Staff, that the Regulatory Conditions included in the Stipulation are reasonable and effectively address as
much as reasonably possible the potential risks and concerns related to cxposure to parent and affiliate financial distress and
that the additional ring-fencing measures recommended by E‘ij}’, et al., witness Hahn are not necessary
The Commission, therefore, finds and concludes that the Regulatory Conditions effectively address as much as reasonably
possible potential risks and concerns related to corporate governance and ring-fencing issues ansing from the merger by ensuring
the continued viability of DEC and PEC and insulating and protecting DEC, PEC, and their retail ratepayers from the business
and {inancial risks of Duke and the affiliates within the Duke holding company system, including the protection of utitity assets
from the habilities of affiliates, ’

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NC. 32

The evidence supparti;g this finding of fact is contained in the Regulatory Conditions attached to the Stipulation, and the
testimony of Public Staff witness Hoard,

The purpose of Section 1X of the Regulatory Conditions is to easure that the Commission receives sufficient notice to
exercise s lawfal authority over proposed mergers, acquisitions, and other business combinations involving Duke, DEC,
PEC, other atfiliates, or the non-public wiility operation. Regulatory Conditien No. 9.1 provides for Commssion approval
af future proposed }nergers by DEC or PEC, Regulatory Condition No., 9.2 requires that advance notification be filed with
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the Commission at Jeast 50 days prior to the propesed closing date for the proposed merger, acquisition, or other business
combination that is believed not to have an effect on DEC's or PEC's rates or service, but which involves Duke, other affiliates,
or the non-public wutility operations and which has a transaction value exceeding $1.5 biltlion. Any interested party may file
comments within 45 days of the filing of the advance notification, and, if timely comments are filed, the Public Staif is required
1o place the maticr on a Commission Staff Conference agenda and recommend how the Commission should proceed. This
condition further provides that, if the Cormmission determines that the merger, acquisition, or other bisiness combination
requires approval, an order shall be issued requiring the filing of an spphcation, and no closing can oceur until and unless the
Commission approves the proposed merger, acquisition, or business combination,

*69 in response to questions by the Commission, Public Staff witaess Howrd confirmed that Regulatory Condition Neo. 9.1,

among other things, documents the understanding between the Applicants and the Public S1aff that a future merger of DEC
and PEC must be approved by the Commission.

The Commission, therefore, finds and concludes that the Regulatory Conditiens will effectively enable the Commission to
exercise its jurisdiction pver business combinations involving Duke or other members of the Duke holding company structure
following the merger by ensuring that the Commission receives sufficient notice to exercise ns fawful authority over proposed
mergers, acyuisitions, and other business combinations involving Duke, DEC, PEC, other affiliates, or the nonpublic utility
operations of DEC and M'EC.

EVIDENCE AND CONCLUSIONS FOR FINDING QF F4CT NQ. 33
The evidence supporting this finding of fact is contained in the Regulatory Conditions attached to the Stipulation.

The Regulatory Conditions in Section X are imtended to ensure that the Commissiun receives adequate notice of, andopportunity
to review and take such lawful achon as is necessary and appropriate with respect to changes to the structure and organization

of Duke, DEC, PEC, and other affiliates. and nonpublic wtility operations of DEC and PEC as they may affect North Caroling
retail ratepayers.

Regutatory Condition No. 10.1 provides that DEC and PEC are required to file notice with the Commission 30 days prior to
the initial transfor or any subsequent wansfer of any services, functions, departments, employcees. rights, obligathons, assets; or
liabilities from DEC or PEC to DEBS, PESC, Duke, another affiliate, or a nonpublic utility operation that {a) involves services,
functions, departments, crmployees, rights, obligations, assets: or liabilties other than those of a governange or corpurate nature

that traditionally have been provided by aservice tompany, or (b) potentially would have a significant effect on DEC's or PEC's
public utility operations.

Regulatory Condition No. 10.2 provides that, upon request, DEC and PEC shall meet and consult with, and provide requested
relevant data to, the Public Staff regarding plans for significant changes in DEC's, PEC's or Duke's organization, structure
(including RTO developments), and activities. the expected or potential impact of such changes on DEC' or PEC's retal rates,
operations and service; and proposals for assuring that such plans do not adversely affect DEC's or PEC's retail customers. To
the extent that propused significant changes are planned for the organization, structure, or activities of an affiliate or nonpublic
utility operation and such proposed changes are likely to have an adverse impact on DECs or PEC retail cusiomers, then
DECS and PEC's plans and proposals for assuring that those plans do not adversely affect those customers must be included in
these meetings DEC and PEC shall inform the Public Staff promptly of any such events and changes.

70 The Commission, therefore, finds and concludes that the Regulatory Conditions effectively address risks and concerns
related fo structure and organization arising from the merger as much as reasonably possible by ensuring that the Commission
will receive adequate notice of, and an opportunity to review and take such lawful action as is necessary and appropriate with
yespect {0, changes (o the structure ang arganization of Duke, DEC, PEC, and other affiliates, and nonpublic utility operations
of DEC and PEC as they may atfect North Carolina retail ratepayers.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 34
The evidence supporting this finding of fact s contained in the Regulatory Conditions attached fo the Stipulation.

Section XilI of the Regulatory Conditiens provides procedures for the implementation of conditions requiring advance notices
and other filings arising from the merger No party stated any opposition to these Regulatory Conditions, °

¢

Regulatory Condition No. 3.1 provides detailed procedures and designated Sub dockets for filings pursuant to the Regulatory
Conditions that are not subject 1o the advance notice provisivns of Regulatory Condition No 13,2, This Regulatory Condition
provides that {ilings related to (a) uffihiate matters required by Regulatory Condition Nos. 3.4, 5.5, 5.6, 5.7, and 5.23 and the
filing permitted by Regulatory Condition No. 5.3 shall be made by DEC and PEC in Sub 986A and Sub 998A, respectively;
(b} financings reguircd by Regulatory Condition No. 7.6, and the filings required by Regulatory Condition Nus. 8.5, 8.6, 8.9,
8.10 and 8.11 shall be made by DEC and PEC in Sub 986B and Sub 9988, respectively; () compliance filings required by
Regulatory Condition Nos 3.1{d} and 14.4 and filings required by Sections LA 2(1). HLA3(e), tf), and {g), 1L.D.5, and 11.D 8
of the Code of Conduct shall be made in Sub 986C and Sub 998C: {d) the indepeﬁdem audits required by Regulatory Condition
No. 5.8 shall be made in Sub 986D; and (e} orders and filings with the FERC, as required by Regulatery Condition Nos. 3.1{d),
3.11 and 5.13 shali be made by DEC and PEC in Sub 986E and Sub 998E, respectively.

Regulatory Condition No. 13.2 provides that advance notices filed pursuant to Regulatory Condition Nos. 3.1(¢), 3.3(b}, 3.7(¢),
3.10{c},4.2,5.3, 8.8, and 10.1 shall be assigned a new, separate Sub docket and imposes detailed requirements and procedures
for processing such notices.

The Commission. therefore, finds and concludes that Section X1 of the Regulatory Conditions provides appropriate and
effective procedures for the implementation of conditions requiring advance notices and other filings arising from the merger.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 35 )
The evidence supporting this finding of fact is contaned in the Regulatory Conditions attached to the Stipulation,

The purpose of Section X1V of the Regulatory Conditions is 1o ensure that Duke, DEC, PEC, and all other affiliates establish
and maintain the structures and processes necessary to {ulfil] the commitments expressed in the Regulatory Conditions and the
Code of Conduct in a timely, consistent and effective manner. The requirements in this section are new.

*71 Regulatory Condition No. 14.1 requires Duke, DEC, PEC, and all other aifiliates to devote sufficient resources to the
creation, monitoring and ongoing improvement of effective inlernal complisnce programs to ensure complianée with the
Regulatory Conditions and the Code of Conduct. 1t further requires them to take a proactive approach toward cmrectin’g any
violations and reporting them to the Commission, includmg the implementation of systems and protocols for monitoring,
identifying, and correcting possible violations, a management culture that encourages compliance amung all personnel, and the
tools and training sufficient to enable cmployees to comply with Commission requirements.

Regulatory Condition No. 14.2 requires DEC and PEC to designate a chief compliance officer who will be responsible for|

compliance with the Regulatory Conditions and Code of Conduet, This person's name and contaet mformation must be posted
on DEC’s and PEC's Internet Website. Regulatary Condition No. 14 3 requires that annual training be provided by DEC and PEC
on the requirements and standards contained within the Regulatory Conditions and Code of Conduct to all of their employees,
including service company employees, whose dutics in any way 'may be affected by such requirements and standards

Finally, Regulatory Condition No. 14 4 states that if DEC and PEC diycover that a violation of the requirements or standards
contaned within the Regulatory Conditions and Code of Conduct has occurred, then they are requirad to file a statement with
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the Commission describing the circumstances leading to that violation and the mitigating and other steps taken to address the
current or any future potential violation,

The Commission, therefore, finds and concludes that these Regulatory Condations will effectively ensure monitoring and
compliance with the Regulstory Conditions and the Code of Condust by requiring Duke, DEC, PEC, and ali other affiliates o

establish and maintain the strachures and processes necessary 1o fulfill the commiments expressed in the Regulatory Conditions
and the Code of Conduct in a timely, consistent aad effective manner,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 36

The evidence supporting this finding of fact is contained in the application, the Stipulation, and the testimony of Applicants

wimesses Rogers, Johnson, Suns, and Williams, EDF, ef al., witness Hahn, NC WARN witness Colton and NCSEA witness
Urlaub,

The Applicants state in the application that the proposed merger in no way diminshes the Commission's authority 10 regulate
the service quality of DEC and PEC. Section X! of the Regulatory Conditions attached to the Stipulation contains ten separate
provisions that are mtended to ensure that DEC and PEC continue to implement and further their commitment to providing
superior utdity service by meeting recognized service quality indices and implementing the best practives of cach other and their
utitity affifistes to the exient reasonably practicable. These provisions include overall service quality, best practices, reliabihity
reporis, nouce of audits by the North American Electric Reliability Corporstion and the SERT Reliability Corporation, night-
of-way maintenance expenditures and clearance practices, customer access to servive representatives and other services, cull
center pperations, customer surveys, and regular meetings with the Public Staffon matters relatedd to service quality. Inaddition,
Paragraph No. 14 of the Stipulation provides that DEC, PEC, and the Public Staff will work together after the close of the merger
to propose a rulemsking proceeding for standardizing the indicas commonly used in the electric utility industry to measure
service quality for use in reporting by North Carclina clectric utilities.

72 Witnesses Rogers and Johason emphasized DEC's and PEC's commitment to safe and reliable service. Witness Sims
1estified that she and co-worker Mullinax started the integration process by saying that safety. reliability, and customer service
are important to their business and they wanted to form not only the largest utility but also the best utility and expecied
safetv and relinbility and customer gervice to continue at its present quality level, it not improve. Sims staied that it is the
Applicants’ responsibility o deliver safe and reliable power and customer service at all times. regardless of the merger. and
they would continue 10 monitor that as & normal part of doing business. Witness Williams pointed vut that the Commission’s
rules governing service quality, billing, deposits, and collections will continue to apply to all customers after the merger; the
Public Stalf's Consumer Services Division will still investigate customer complaints and ensure that DEC and PEC comply
with the Commission's rules and treat their customers fairly and respeetfully; a customer can still filg a tormal complaing with
the Commission 1o resolve disputes; and several of the proposed Regulatory Conditions provide added protections, Williams
stated that these multiple safeguards ensure that the merger will not result in a degradation of service to DEC' and PEC's low-
income and smaller customars,

NC WARN witness Colton proposed that the Commission impose additional regulatory conditions beyond those contained in
the Stipulation. Witness Colton asserted that, ia general, the larger the company the less responsive it is to its smaller customers
and the more rigid i1s customer service practices. He therefore recommended that the Commission requure PEC and DEC
to implement sevaral soergy etficiency programs focused on fow-income customers and low income assisiance programs as
conditions for approval of the merger. NCSEA also asked the Commission o evaluate and consider mitigating measures to
address NCSEA's peregived impact of the merger on low income customers.

Applieants witness Williams questioned witness Colton's basic promise and addressed each of his recommendations. Witness
Williams explained that the harms postulated by Colton are eatirely speculative, There 15 no evidence that the combined
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cumpany will be less attentive to or less sensitive 10 s smaller customers. Thus, witness Williams concluded that Colton's
various mitigation measures are unneeded. ‘
§

Witness Williams testified that the merger will not tmpair or modify the Commission's oversight, consumer protection autherity
or regulatory control over the combined company. Williams noted that the Comrission's rules governing service quality, billing,
deposits and collections will still upply to PEC and DEC after the merger. These rutes include: Rule R8-6 which requires a utility
to thoroughly investigate all customer complaints; Rule R8-14 which requires utilities 1o test reters upon customer request;
Rules R8-16 and 17 which establish service frequency and voltage requirements; Rule R8-20 which governs disconnection of
service: Rule R8-24 which requires service extenstons; Rule R8-44 which establishes billing adjuStment procedures for over-
and under-charges: Rule R8-51 which requires a utility to provide a customer his or her billing history upon request; and the
entire Rule R12 section which contains the rules associated with establishment of service, security deposits, and disconnection
for non-payment, . ’

*73 Further, witness Williams testified that the Public Staff's Consumer Services division will still mvestigate customer
complaints and ensure PEC and DEC comply with the Commission's rules and treat their customers fairly and with respect.
Customers can still file formal complaints with the Commussion and Regulatory Conditions 11.8, 11.9 and 11.10 require PEC
and DEC to have knowledgeable and experienced customer service representatives available 24 hours a day to handle all fypes
of customer seevice inguiries. The combined company will continue to provide quarterly reports to the Public Staff on call
center performance, and conduct customer service surveys.

Witness Williams concluded that these multiple consumer safeguards remain intact and onsure that the merger will not result
in a degradation of service to PEC's and DEC's low income and smailer customers.

Regarding witness Colton's claim that the combined company will implement more rigid customer service procedures, witness
Williams disagreed with that assertion, explaining that each utility today has data processmng and information systems’ that
accommeodate consideration of individual customer circumstances. While the systems may be consolidated or standardized at
some point after the merger, that action will in no way impede a customer service representative's abnlity to consider individual
customer circumstances, He stated that an information system is merely a tool to facilitate customner mteraction. The tool docs
not contral or constrain the range of options available to customer service representatives, Witness Williams observed that
witness Colton offered no support for his allegation that adoption of asingle computer system will alter or constrain discretionary
decisions by customer service representatives, Neither the conselidation of mformation systems nor any other action resulting
from the merger will erode rules adopted by the Commission. The utilities will continue to comply with all Commission rules
and regulations, including those focused on “payment-troubled® customers, In fact, the proposed Regulatory Conditions add
protections sbove those required by the Commission's rules and regulations.

With regard to witness Colton's specific mitigation proposals, witness Williams explained that such proposuls are not necessary
and should only be considered in PEC's and DEC's integrated resource planning {IRP) proceedings. Witness Williams stated that
all of the mitigation measures in question involve yuestions of resource planning. The role energy efficichcy and low income
customer weatherization and support should play in the provision of electric service must be considered m the Commission’s
annual IRP process. Only in that context can the least cost mix of resources be identified. He observed that the Commission
has adopted comprchensive resource planning rules and rules governing the selection, filing and approvai of energy efficiency
measures and ‘progmms and that Colton's concepts and proposals should be addressed via these established Commussion
praceedings.

*74 With regard to Colton's recommendation that PEC and DEC be required to make annual payments o a North Carolina
financing organization to provide monetary support to low income customers, witness Williams testitied that this is not the first
time NC WARN has proposed creation of such a public benefits fund (PBF). He noted that in the fal} of 2008, NC WARN
propused adoption of a PBF to fund an independently administered encrgy efficiency program. After considering the comments
of numerpus parties, the Commission, in its December 2. 2008 Order in Docket No. E-100, Sub 120, concluded that “the
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Commission Tacks sufficient statutory authority to compel the establishment and funding of an independently administered
energy efficiency program such as that proposed by NC WARN. Moreover, the Commission determines that establishment of
such a program at this time is inconsistent with the provisions of Senate Bill 3 and the intent of the General Assembly expressed
therein.* Witness Williams asserted that nothing has changed to alter the Commission's previous conclusion,

With respect to witness Colton’s recommendation that the Comumission establish energy efficiency portfolio standards {EEPS),
an arrearage management program (AMP), or implement best energy cfficiency practices for all utilities w the combined
company, witness Williams explained that again all of these mitigution measures are based upon the assumption that the merger
will detrimentally impact low income and smafl customers. However, other than Colton's bare assertion that bigger companics

are, in general, less sensitive to low income customers than smaller companies, there is nothing in the record 1o suppor this
allegation.

With regard fo an AMP, witness Williams testified that both DEC and PEC have options available to assist customers with
resolving arrcarages. Both utilities offer installment payment plans, equal payment plans, credit extensions, and other assistance
10 help customers with payment of pasi-due bills. The utilities are not preposing to eliminate any of these currently available
options. In addition, witness Williams reiterated that the Commission’s rules pertaining (o customer payments, deposits, billing,
and coltections are not changing, and the Public Staff Consumer Services Division will continue to assist customers.

With regard to EEPS, witness Wilhams explamed that Senuie Bill 3 estabiished a renewable energy and energy effickency
portolio standard (REPS) that DEC and PEC must meet, He stated that this merger is neither the appropriate tme noe
place 10 address DSM/EE program selection. The Commussion has a rigorous IRP process in place to evaluate and select
resources, including DSM/RE. The Commission also requires PEC and DEC to annually file thew REPS cumpliance plans. The
Commission reviews the plans and determines whether they should be approved. In addition, the Commission has specific rules
and procedures in place to guide the evaluation and approval of specific DSM/EE programs Witness Williams concluded that
the proper forum to address DSM/EE options is in the IRP proceedings and during the DSM/EE approval process.

*75 The Commission has carefully considered the concerns oxpressed by witness Colton regarding the potential loss of
attention and responsiveness by a farger company to the circumsiances of individual customers. The Commussion concludes that
the Regulatory Conditions agreed to by the Applicunts and the Public Staff and attached to the Stipulation adequately address
the preservation of high quality service for all of DEC's and PEC's customers. Further, the Commission is confident of its ability
and that of the Public Staff to ensure that this commiunent is met,

The Comruission is not persuaded that the evidence presented by witaess Colton is sufficient to require that additional service
quality, customer service, energy efficiency or customer assistance programs should be established as part ol the Commission's
approval of the merger. The Commission concludes that there has not been sufficient evidence presented that cusiomer service
or service quality will be harmed as & result of the merger. All of the current safeguards regarding customer service and service
quality will continue following the merger. Furthermore, many of the mitigation methods proposed by NC WARN can be more
appropriately addressed 1 PEC's and DEC's annual IRP. DSM/EE andfor REPS proveedings.

in their post-hearing Bricf, EDF, ef al, asseried that the Commission should adopt additional conditions, designated as
Proposed Conditions 3.a.-d., 1o ensure that PEC's and DEC's customers receive maximum benefits from energy efficiency, They
recommended that the Commission require a commutment at the holding company level for the Carolinas operating companies
to achieve the encrgy efficiency savings performance target approved by the Commussion in Dockst No, E-7, Sub 831 {save-
a-will); require a study of energy efficiency best practices by an independent consultant w cnsure implementation of best
practeces of the merged holding company and its Carglinas operatimg companies: require DEC and PEC 10 conduct and update
at least every four vears a jownt analysis of the potential for cost-effective snergy efficiency resources; require the Applicants to
convene a stakeholder process to develop and propose for Commission approval 4 new compensation and incentive mechanisim
for energy «fficiency that would teke effect upon expiration of the currently approved DEC and PEC mechanisms. In addition,
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EDF, et al,, proposed a condition to require an additional contribution from Duke’s shareholders for the purpose of funding
low-income weathenization, in an amount £0 be determined by the Commission.

On June 18, 2012, EDF, er al, filed comments in which it stated that since the filing of their post-hearing Brief, EDF, er of.,
catered into a settlement agreerment with the Applicants that reselved the issues between them in the South Caroling proceeding
As a result of this settlement EDF, er o/, stated that they desired to withdraw Proposed Conditions 3.a.+.

The Commission is not convineed that a condition requiring an additional contribution from Duke's sharehalders for the purpose
of funding low-income weatherization would be reasonable or appropriate in this proceeding. Senate Bill 3 established a REPS
that DEC and PEC must meet. The Commission has an annual [RP process to evaluate and select resources, including DSM/
EE. The Comnussion also requires PEC and DEC to annuully file their REPS compliance plans. The Commission reviews the
plans and determines whether they should be approved. In addstion, the Commission has specific rules and procedures in place
to gusde the evaluation and approval of specific DSM/EE programs. Thus, the proper [orum to address DSM/EE options is in
the [RP proceedings and dunng the DSM/EE approval process. Therefore, the Commussion is not persuaded that the proposed
additional conditions are Teasonable or appropriate.

*76 In its post-hearing Brief, NC WARN recommended that the Commission adopt additional conditions requiring the
Applicants 1o make a contribution of $27 muilion annually over the next decade for energy efficiency and conservation-based
services that NC WARN asserted would partially mitigate the impacts of the merger on low-income families; create an AMP
that would partially mitigatc the impacts of the merger on low-income families; require that best practices in energy efficiency

and conservation programs be a priority of the new Duke Energy, and order that side agreements between the parties be entered
into the record.

The Commission is not convinced that NC WARN's recommended conditions are reasonable or appropriate in this proceeding.
The Commission has an annual [RP process to evaluate and select resources, including DSM/EE, As stated above, the
Commission reviews the plans and determines whether they should be approved 1n addition, the Commission has specific nules
and procedures in place fo guide the evaluation and approval of specific DSM/EE programs. Thus, the proper forum to address
DSM/EE options is i the IRP proceedings and during the DSM/EE approval process.

in response to NC WARN's request that all settlement agreements be filed with the Commission. in the Comunission’s November
2,201 Post-Hearing Order, Question No. 18, the Commission directed the Applicants to provide the Commission with a copy
of all settlement agreements refated to the merger. On November 17, 2011, the Applicams filed their verified responses to the
guestions propounded by the Commission in the Post-Hearing Order, including copies of 18 settlement agreements related to
the merger. On May 17, 2012, the Applicants filed copies of two additional settlement agreements and 12 revised agreements.
On June 14, 2012, the Applicants filed a copy of one additional settlement agreement. All of these documents were filed by the
Applicants under seal as proprietary and confidential. Therefore, on and afier November 17, 2011, ali parties to this proceeding

had the opportunity (o sign a confidentiality agreement and obtain copies of the Applicants’ settlement agreements with other
parties.

The Commission, therefore, finds arid concludes that the Commussion's existing regulatory authority and procedures and the
Regulatory Conditions will effectively ensure that DEC and PEC maintain a strong commitment to customer service after the
merger.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO 37

The evidence supporting this finding of fact is contained in the Regulatory Conditions attached 1o the Stipulation.
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Secton X1 of the Regulatory Conditions is intended to ensure that DEC's and PEC's North Carohina retail ratepayers do not
bear any additional tax cots as a result of the merger and that they recelve an appropriate share of any tax benefits associated
with the service company affiliates, as defined in Section 1 of the Regulatory Conditions.

Regutatory Condition No. 12.1 provides that ander any tax sharing agreement neither DEC nor PEC will seek to recover from

their North Carolina retail ratepayers any ax cost that exceeds DEC' or PEC's tax Habddity calculnted as if DEC and PEC were
stand-alone taxable entities for tax purposes

*77 Regulatory Condition No. 12.2 provides that the appropriate portion of any income tax benefits associated with DEBS and
PESC will scerue to the North Caroling retaif operations of DEC and PEC for regulatory accounting, reporting, and ratemaking
pUrposes.

Mo party questioned the appropriateness or eifactiveness of Regulatory Condition Nos. 12.1 and 12.2,

The Commission, therefore, finds and concludes that Regulatory Condition Nos 12,1 and 12.2 will effectively ensure as much
as reasonably possible that DEC's and PEC's Morth Caroling retail ratepayers (a) are protected from any adverse effects of 2 tax
sharing agreement, and (b) will reccive an appropriate portion of income tax benefits associated with DEBS and PESC.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 38
The evidence supporting this finding of fact is contained in the Regulatory Conditions attached to the Stipulation.

Section V of the Regulatory Conditions is intended to ensure that (a) costs incurred by DEC and PEC arisiag from transactions
with affiliates are properly incurred, accounted for, and directly charged, directly assigned, or allocated to DEC's and PEC's
Worth Caroling retail operations, wnd (b) only those costs that produce benefits for DEC'S and PEC’s North Carolina retail
ratepayers are included in their respective cost of service for retail ratemaking purposes.

Regulatory Condition No. 3.1 provides that 1n accordance with North Carolina law the Commission and the Public Staff will

continue 1o have access to the books and records of DEC, PEC, Duke, other affiliates, and the nonpublic utility operations of
GEC and PEC.

No party questioned the effectiveness of Regulatory Condition Mo 5.1,

The Commission, therefore, finds and concludes that the Regulatory Conditions will effectively operate to ensure as much as
reasonably possible that the Commission and the Public Staff continue to have access (0 the books and records of DEC, PEC,
and ofher members of the Duke holding company system in accordance with North Caroling law.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 39

The evidence suppurting this tinding of fact is contained mn the application. the testimony of Applicants witnesses, the
Applicants' verified responses to the Commission's Post-Hearing Order, and the testimony of NCSEA witness Urlaub, EDF_ e7
al., witness Hahn, Public Staff witness Moray, and Public Staff witnwss Hoard

NCBEA witness Urlaub testified that the merger is not motivated by potential fuel savings or any operational efficiency, citing
the investment analyst reports attached lo the application ag Exhibit 2. Urlaub argues that these third-party analysts focused
on the strategy behind the merger and that, therefore, the merger does not appear to be driven by the metrics that traditionally
underlie mergers. While conceding that the merger produces benefits, he questioned whether the benefits exceed the costs.
He further opined that whether benefits from the merger oxceed the nisks and costs carmot be easily discered because the
Applicants faled to dispuss any costs, risks or potential harms resulting from the merger.
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*78 The concerns expressed by EDF, er af.. witness Hahn have been discussed extensively in this Order and need not be
repeated here. In short, EDF, et of, concedes that the merger will provide benefits, but insists that it has not been shown that
North Carolina would enjoy benefits commensurate with the expected costs.

As discussed earlier, Public Staff witness Hoard testified that he had reviewed the existing Regulatory Conditions und Codes
of Conduct approved for DEC and PEC and the set attached to the Stipulation. He stated that, as a regulatory accountant, he
would prefer the Reguiatory Conditions and Code of Conduct that were included with the Stipulation.

Applicants witness Williams testified that the merger applicution addresses the risks associated with the merger, particularly
with raspect to the proposed regulatory conditions. He opined that the tengthy and comprehensive conditions included in the
Stipulation fully address the risks associsted with the merger. With respect to NCSEA witness Urlaub's testimony, witness
Wiiliams testified that NCSEA speculates that the financial benefits of the merger will be used to mvest in wiitity assets that
NCSEA does not support, in particular nuclear generation. Williams testified that this is 1 risk that NCSEA faces pre-merger,
the safeguard for which is the Commission’s integrated resource planning (IRP) procedures and the requirement that a utility
obtam a certificate of public convenience and necessity (CPCN) before beginning the construction of a new generating unit.

The Commission concludes that NCSEA witness Urlaub's reliance on the investment smalyst reporls filed as Exhibit 2 is
misplaced because they do not support his assertion that the merger i5 not motivated i}y potentiaf fuel savings or any operational

 efficiencies. Indeed, these investment analyst reports sctually support the opposite conclusion. For example, the Oppenheimer
report does not question that the merger will result in six pevcent savings from combined O&M expernses, which is dentified
as $344 million. In fact, it states that ten percent savings i the Carolinas have been assumed. This report furthef discusses the
effect of the merger on the pursuit of new clean coal investments, along with nuclear, and the benefits to Duke with respect
io the dilution of its unrcgulated operations’ exposure in Ohio. The Baird analysis ¢émphasizes the need to fund substantial
infrastructure investments, which is a far broader category than nuclear, It also emphasizes the estimated annual $300 to $420
million non-fuel O&M savings and the five-yeor estimate of $600 to $800 rmuttion in joint dispatch and fucl savings. Finally,
the Bank of America/Merrill Lynch report similarly emphasizes the substantial expected non-fuel savings and the immediate
customer savings over the first five years dug to fuel and dispatch savings.

As discussed previously, many of the risks cited by NCSEA witness Urlaub are risks both DEC and PEC fage today and will
continue to face frrespective of whether the merger is consummated. Other rishs identified have been 100 tenuously linked to the
merger to be given any weight, Further, both NCSEA and EDF, ¢r ol have conceded that the merger results in benefits. Based
on the conclusions herein with respect to the benefits of the merger to DEC's and PEC's North Carofing retail ratepayers and
the effectiveness of the Regulatory Conditions and Code of Conduct in protecting North Carolina retail ratepayers from merger
rigks. the Commission finds and concludes that the Regulatory Conditions and the provisions of the Stipulation, as approved
herein, will protect DEC's and PEC's North Carolina retail ratepayers as much as reasonably possible from knows and potential
costs and risks of the merger and, further, that there we sufficient bencfits to offet the known and potemial costs and risks.

.

*79 EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 40
The evidence supporting this finding of fact is contained in the application, in S, 62-133.8, 42-1339, and o2-1.0 |,
Commission Rules R8-60, R8-61, R8-67 and R8-68, the testimony of Public Staff witness Morey. the rebuttal testimony of

Appheants witnesses Williams and Harnis, the testimony of NCSEA witness Urlaub and the testimony of EDF, ef al,, witness
Hahn,

Public Staff witness Morey testified that he reviewed and entiqued the market power analysis performed by the Applicants
Morey testified that in s view a full audit of the Market Power Study was unnecessary in this proceeding because the retail
customers of DEC and PEC are protected by the Commission's cost-of-service mtemaking authority, and the FERC has the
jurisdictional responsibility for protecting wholesale customers from market power. Morey concluded that even though the
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merger increases the concentration of generation and ansmission assets in the Carolinas, the regulatory oversight and conirols
0 place at the retail and wholesale level would offset the potential market power that the merger might create. Al the wholesale
level, DEC and PEC will continue to have cost-based rate authority within their controt areas and market-based rate authonty
only for sales outside of their control areas, in addition, the elimination of rate pancaking between DEC and PEC will potentinlly
increase economic opportunities for wholesale customers in a broader wholesale energy market. Therefore, witness Morey did
not believe that the Commission needed 1o take any steps to guard against the potential exercise of market power by DEC and
PGC in post-merger North Carolina retad markets,

In response to the Market Power Study submitted as Exhibit 7 to the application. NCSEA witness Urlaub asseried that the
HHI data shown therein are of very hittle value when the merging companies operate in separate scrvice territories. He further
assertad that the Applicants® competition analysis is imited to wholesale market power and dogs not examine the impact of the
merger on retail markets. Finally, he asserted that the Market Power Study is inadequate because the Appiicants did not study
the impact of the merger on those companies thet compets 1o soll goods and services 1o DEC and PEC.

Applicants witness Harris testified that Exhibit 7 contains a detailed discussion of the Market Power Study results and the
modeling and input assumptions, He further stated that the purpose of the required market power study is to judge the ability
of regional suppliers to compete and deliver power 1n DEC's and PEC's service werritories. With respect 1o NCSEA witness
Urlaub's assertion concerning the applicability of the study whea the relevant utilities operate in separate servive territories,
witness Harris stated that this assertion displayed a lack of understanding regarding the nature of the Market Power Study. The
faet that DEC and PEC ure Jocated in separate service territories m no way undercuts the validity of the study. With respect o
retail markets, Harris responded that by law there 1s no retaid competition in North Carclina and, therefore, no purpose would
he served by atiempting to analyze how the merger could affect retail competition.

*$0 Hoth NCSEA witness Urlaub and EDF, ef of, witness Hahn asserted that the merger of Duke and Progress will
detrimentally impact the market for reacwable energy in North Caroling. This assertion was based on the belief that with both
PEC and DEC under common ownership they will enjoy greater leverage in the purchase of renewable energy, they will invest
in renewahle energy resources themselves notwithstanding the availability of more cost effective renewable resources from
third parties, snd they will use their financial sirength to pursue traditional supply side resouress, such a8 nuclear generation,
rather than renewable generation.

Applicants witness Williams addressed these concerns. He explained that the risk that PEC and DEC will invest in utility
assets that NCUSEA and EDF, et al., do not support s the same risk they face today. The venue to discuss and debate utility
resource selection is the Commission's annual integrated resource planning (IRP) proceeding established by <» = o240 { and
Commission Rule R8-60, and the proceeding in which the utility seeks a cortificate of public convemence and necessity from
the Commission 1o construct & new generating resource pursuant to G % 6.-11 11 G 8 200 and Commission Ruls RE-61.
Williams asserted that it 18 through these proceedings that the Commission determines, with il input and parucipation from
interested parties, whether the resources proposed by a utility to meet its customers’ {orecusted energy needs is the least cost

and most appropriate resource. Thus, Williams concluded that these concerns should be addressed in the IRP and certificare
proceedings and not this merger application.

With regard to witness Urlaub's recommendation that the Comumission consider supporting third party sales of encrgy by solar
generators directly to PEC's and DEC's customers, Williams testified that this proposal is misplaced for two reasons. Fust, G
©2-1102 establishes the service rights of North Caroling's electric pubhc utilities. Within a utlity's assigned territory the uiiliy
is required to plan fur and serve all customers. The Commssion and the Siate's utilities are not altowed to waive or ignore this
taw, Whether the faw should be changed 15 a policy issue to be addressed by the General Assembly. The General Assembly has
in fact decided to study this issue. Second, Williams explained that assuming sach third party generators were lawful, whether
ihey should be atlowed should be addressed in the utility's [RP proceeding, He *estified that this merger proceeding is not the

ferum lor the Commission 1o determine whether third party generation 15 least cost or needed to meet the eleciricity nceds of
MNorth Carolina's citizens.
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Regarding the allegations that post-merger PEC and DEC will misuse their buying power in purchasing renewable ¢nergy or to
improperly parhcipate in the renewable market, wimess Williams explained that it is not necessary to engage in this debate at
aif, much less in this proceeding. He noted that the Commission has adopted Rule R8-67 to implement the renewable porttolio
standard requirement of (.S 62-113 8. This rule establishes annual proceedings to investigate PEC's and DEC's plans, costs,
and progress in meeting their REPS obligations. In those proceedings the utilities must describe in detail their renewable energy
procurement plans and strategy. accomplishments to date, incurred costs, and forecasted compliance costs. He further noted that
witness Hahn's statement in his testimony that following the merger DEC and PEC will have no obligation ‘to solicit the best or
maost cost effective projects’ is simply wrong. The Commission will continue to closely monitor and regulate PEC's and DEC's
renewable energy efforis and their compliance with & & 62-133 &, Furthermore, on cross-examination Hahn indicated he was
a0t aware of the Commission’s decision issued December 31, 2008, i Docket No. -7, Sub 856, in which the Commission
specifically ruled that the State’s utilities are required to comply with (3.5, 62133 8 by selecting the Jeast cost mix of renewable,
energy efficiency and utility self-build resources to meet their REPS obligations. Thus, any concerns regardimg PEC's and DEC's

renewable energy resource plans or aclions should be addressed 1n the annual REPS proceedings if and when they arise, not
in this merger proceeding, '

*81 With regard to witness Urlaub's concemn that post-merger PEC and DEC will misuse their purchasing power to the
detriment of the renewable energy market, the Commission is not persuaded that the merger will create any greater renewable
encréy,purchasing power by PEC and DEC, or otherwise alter their REPS requitements or processes. In addition, the
Commission notes, as explained in its order issued in Docket No E-7, Sub 856, that PEC and DEC will continte to be required
to meet their REPS renewable energy obligations in the least cost manner, 1n doing 50, they minimize the rate impact to their
customers of complying with the REPS statutory mandate, Further, to the extent the merger allows PEC and DEC through

more efficient procurement processes to lower their REPS mmpi;ancc costs, this will be a direct benetit 1o their North Camlma -

customers,

With respect to NCSEA's assertion that the Applicants should have studied the impact of the merger on companies that compete
to sell goods and services to DEC and PEC, Applicants witness Harris responded that this is not a shortcoming of the Market
Power Study. Harris opined that the evidence demonstrates that the merger will tend to lead to a reduction in the prices DEC
and PEC pay, aresult that will benefit retail ratepayers. A market power study is designed to measure the degree of competition
among electricity supphers. It is not intended to measure the costs and benelits to other businesses. and it does not relate to the
impact of the combination of DEC and PEC so far as their procurement processes are concerned.

The Commission concludes that this merger proceeding is not the proper forum in which to determine whether additional energy
¢fficiency programs shoutd be created by PEC and DEC. It is also not the proper forum in which to adopt a renewable energy
resource solicitation and selection process, nor is it the proper forum to decide what types and how much, if any, additional
renewable cnergy'PEC and DEC should procure as part of their generation resource portfolios, As discussed earlier, (1.8
62-1101 and &S 62-133 9 require the State's utilities to select the least cost mix of resources o meet the clectricity needs
of their customers. The Commission conducts annual IRP proceedings pursuant to Commission Rule R8-60 to investigate the
utilities’ resource plans. These annual resource planning pros:f:cé'mgs are the proper forum for consideration of whether new
resources - coal, natural gas, solar, wind, nuclear, or other - should be purchased or built by a public utility to meet forecasted
demand. It is not possible for the Commission to make a well-informed decision based on the evidence in this merger proceeding
regarding what size and type of new resources should be built or obtained by PEC and DEC,
-

Furthermore, the Commission conducts annual procecdings pursuant to Commission Rule R8-67 to evaluate, review and
approve PEC's and DEC’s efforts and plans 10 comply with the REPS requirements of Senate Bill 3. Those proceedings are
the proper forum for the Commission to consider the solicitation process used by PEC and DEC to obiain renewable cnerg}
resources and evaluate their decisions and plans for compliance

v
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*82 Finally, the Commission hes adopted Commission Rule R8-68 to govern the approval of new DSM/EE programs. This
rile reguires the filing of comprehensive information regarding propased new programs, including cost-effectiveness tesis,
to assist the Commission in determining whether a proposed program should be approved. Consideration of new DSM/EE
orograms shauld be in proceedings conducted pursuant to Rule R8-68 where ail the pertinent information 1s tiled and examined,
not in & merger proceeding such as this,

Similar to NC WARN witness Colton, NCSEA witness Urlaub also advocated that the Commission require PEC and DEC 10
provide additional energy efficiency programs and smpiement a public benefits fund (PBF) asa condition of merger approval.

With regard to witness Urlaul's proposals, witness Williams explained that such measures are nut necessary and, further.
wuuld he more proper for consideration in PEC's and DEC's IRP proceedings. Witmess Witliams stated that all of Urlaub's
suggestions involve questions of resource planning. The role energy efficivacy and low-income customer weatherization and
support should play in the provision of electric service must be considered in the Commission's annual IRP process According
10 Wiltiams, only in that context can the Jeast cost raix of resources be identified and fully evaluated. He observed that the
Commission has adopted comprehensive resource planning rules and procedures governing the selection, filing and approval

of encrgy efficiency messures and programs and that Urlaub’s concepts and proposals should be addressed via these established
Commission proceedings.

With regard 1o Urlaub’s recommendation that the Commission adopt a PBF for North Caroling, witness Witliams testified
that this is not the {irst time a party has proposed the crestion of a PBF. He noted that i the fall of 2008, NC WARN
proposed adoption of a PBF to fund an independently administered energy efficiency program. After considering the comments
of numerous parties, the Commission, in its December 2, 2008 Order Docket No, E-108, Sub 128, concluded that ‘the
Commission lacks sufficient statutory authority to compe! the estoblishment and funding of an independently adminisiered
encry efficiency program such as that proposed by MC WARN. Moreover, the Commission determines thet establishment of
such a program st this time is inconsistent with the provisions of Senate Bill 3 and the intent of the General Assembly expressed
therein.' Witness Williams asserted that nothing has changed to alter the Commussion's previous conclusivn,

In its post-hearng brief, NCSEA recommended that the Commission adopt additional conditions requirmg DEC and PEC
to waive their exclusive service franchises and coliaborate with NCUSEA on the design and ymplementation of a third party
sales program, Further, NMCSEA recommends that the Commission evaluate and consider throe measures to address the alleged
impact of the merger on low income residents and similarly situated entities such as small businesses, and to shore-up what
Urlaub perceives to be the Hmited response to these concerns in the Stipulation of the Applicanis and the Public Staff. The three
messures recommended by Urlaub are (1) creation of a third party admimstered PBF that is complimentary to existing utility
efficiency programs and serves customer segments who otherwise have limiled or no access to needed efficiency measures, {2)
suthorization for the applicants to offer on-bill financing at Jow interest rates (o assist customers in impleinenting efficiency
measures, and (3) ensuring that bill pay assistance programs remain adequately funded.

*83 The Commission has curefully considered the proposals advocated by witness Urlaub and the proposed additionat
conditions propounded by NCSEA. The Commission is not persuaded that the evidence presented by Urlaub is sufficient to
support a Commission requirement as part of the Commission’s approvud of the merger that DEC and PEC offer on-hill financing
at fow interest rates (o assist customers in inplementing efficiency meusures and o ensure that bill pay assistance programs
spmain adequately funded, Further, as previously discussed, the establishment of third-pasty sales and a PBF are matters more
appropriately addressed by the General Assembly.

In their post-heaning Brief, EDF, ef af.. proposed additional conditions that it feels are needed to mitigate the cfiects of the
merger un renewable energy procurement and development in Morth Caroling, including requiring Dube to contribute 310
miflion annually over tive vears for the purposes of developing and implementing new renewable energy technalngies, or
implementing existing renewable energy 1ochaologies that wre not bemng applied in the Carolinas; and requiring DEC and PEC
to adapt a prosurement process for renewable energy resources that is independent, tansparent and project neutral.
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The Commission is not convinced that this merger proceeding is a proper forum in which to adopt a renewable energy resource
solicitation and selection process. nor is it the proper forum fo decide what types and how much, if any, additional renewable
energy PEC and DEC should procure as part of their generation resource portfolios. As discussed previously, (.8 62-110.1 and
G 5. 62-113 U require the State's utifities to select the least cost mix of resources to meet the elfectricity needs of their customers.
The Commission conducts annual [RP proceedings pursuant to Commission Rule R8-60 to investigate the utilities’ resource
« plans. These annual resource planning proceedings are the proper forum for consideration of whether new resourges -~ coal,
natural gas, solar, wind, nuclear, or other - should be purchased or built by a public utility to meet forecasted demand. It 1s not
possible for the Commission to make a well-informed decision in this merger proceeding regarding what additiona! resource
expenditures, if any, should be made by DEC and PEC.

Furthermore, the Commission conducts annual proceedings pursuant to Commission Rule R8-87 to evaluate, review and
approve PEC's and DEC's efforts and plans to comply with the REPS requirements of Senate Bill 3. Those proceedings are
the proper forum for the Commission to consider the solicitation process used by PEC and DEC to ubiain renewable energy
resources and to evaluate their decisions and plans for compliance.

On June 18, 2012, NCBEA filed comments indicating that the impact of the FERC's June 8, 2012 Orders on the merger
procecding was negligible. Thereafier, NCSEA reiterated its three requested merger conditions that were set forth in its
November 28, 201 | post-hearing Brief. As fully discussed above, the Commission is not persuaded that the additional conditions
proposed by NCSEA are necessary or appropriate.

*84 EDF, et al. further stated that since the filing of their post-hearing Brief, EDF, ot o/, entered into a settlement agreement
with the Applicants that resolved the issues between them in the South Carolina proceeding. As a result of this settlement
agreement, EDF, eraf . stated that it desired to withdraw Proposed Conditions 2.a.~c. and 3.8.-4. on page 47 of their post-hearing
Brief, FDF, er al.; thereafler reiterated the need for the Applicants to contribute 310 million annuatly over five years for the
purpo§cs of developing and implementing new renewable energy technologies, or mplementing existng renewable energy
technologies. and to Yadopt an independent procurement process for renewable resources, Further, EDF, e o/, added that if the
Commission was inclined to direct funding to rencwable energy studies, that the funding should be directed to an offshore wind
development fund, offshore wind meteorological towers and geotechnical studies, and third-party sales of renewable encegy.
As fully discussed above, the Commussion is not persuaded that the additional conditions proposed by EDF, er af , are necessary
or appropriate.

o
The Commission, therefore, finds und concludes that the regulatory oversight and controls in place at the retail level are sufficient
te protect vetail ratepayers as much as reasonably possible from any potential retail market power effects of the merger,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NG. 44

The evidence supporting this finding of fact is contained in the supplemental testimony and exhibits of Public Staff witness
Hoard, the supplemental and further supplemental testimony of Applicants’ witness Weintraub, the testimony at the June 25,
2012 hearing, the FERC's June 8, 2012 Market Power Order, the Supplemeéntal Stpulation, as amended, the Public Staff's June
13, 2012 comments, and the Applicants’ June 25, 2012 FERC Acceptance Letter, "

Wilness Weintrauh described the three components of the revised whotesale markét power mitigation plan, specifically: (1) an
interim mitigation sales mechanism, which involves the sale of capacity and encrgy to certain wholesale entities; (2} a *stub’
mingation proposal, which mvolves reserving transmission capacity between the DEC and PEC east halancing authonty areas
{BAAs} for use by third parties; and {3) a permanent mitigation proposal, which requires the construction of transmission
facilities and the periodic non-economic operation of PEC's Roxbore and Mayo facilities.

Weintraub testified that under the interim mitigation measure, DEC and PEC will sell energy and capacity as follows'

1

.
e WGEY S
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(1) DEC wilt sell 150 MW during summer peak periods, 300 MW during summer off-peak periads, 25 MW during winter peak
periods, and 223 MW during winter off-peak periods.

(2) PEC will sell {from is eastern BAA) 325 MW during summer peak periods and 500 MW during summer off-peal. periods.

Weintraub stated that DEC and PEC have contracted to sell this capacity and energy to Cargill, PDF Trading North America,
LLC, and Morgan Stanley, He saud that the energy will be sold on a firm, liquidated damages basis, which means that the buyer
must take the full contract amount in all hours, subject o interruption only on force mareure grounds. Energy prices will be
based on pre-determined heat rates and the then-current gas prices.

*R5 Public Staff witmess Hoard testified that the interim mitigation sales would begin upon close of the merger and continue
until ransmission faciinies had been built and placed into service pursuant to the permanent mitigation plan. Hoard explained
that the Supplemental Stipulation provided for the development of decrement riders to both DEC's and PEC's retaul rates that
wili credit North Catolina customers for the revenue requirements of capacity sold under the interim mitigation sales. Hoard
testified that the decremonts were computed based on the cosis of the generating faciiities that are assumed to be used to provide
the capacity for the mitigation sales, and that production optimization models were used to determing the mix of generators that
would provide power for the mitigation sales. He stated that the asnual capucity cost per MW for each kind of generation used
in the compitation included a rate of retumn on production plant, step-up transformer facilities, general plant, and associated
rate base items, plus fixed operation and mainterance expenses, depreciation expense, and general taxes.

The Supplemental Stipulation requires the Applicants to file decrement riders with the Commission within 30 days of the merger
close that would allocate away from DEC's and PEC's respective refail junsdictions the capacity costs, including associated
reserve marging, relative to the interim miugation sales. The Supplemental Stipulation states that the total sysiem costs of
mitigation capacity w0 be allocated away from retail are $43,458.315 for DEC and $21,194,739 for PEC. Public Staff witness
Hoard provided confidential supplemental Exhibits | and 2 detailing the calculation of these costs. The Supplemental Stipulation
provides that, upon Conunission approval, the riders are to remain m effect without any true ups until the interim mitigation
sales end, which is estimated o be May 31, 2015,

Provision LA} of the Supplemental Stipulation provides that DEC and PEC shall not seek to recover from thew North
Carnling refail customers any of the non-fuel varisble operating and maintenance costs {O&M} associated with the interim
mitigation sales. owever, this provision docs not articulate how such costs will be identified. In order o ensure that such costs
are identified and removed from retail rates, the Commission finds that this provision requires clanfications, Therefors, the
Commnission concludes that it 15 necessary for DEC and PEC to make a compliance filing within 30 days of the merger closing
explaining how and when these costs will be identified and removed from retail rates,

Provision LA(6) of the Supplementil Stipulation provides additional protections {or retail customers. It states that DEC and
PEC shall not seek to recover from North Caroling retail customers any revenus shortdalls resulting from, or any costs associated
with, the interim mitigaon sales, including any negative capacity payments, any revanue deficiency resulting from energy
revenues being fess than the asseciated costs, and any payment of liguidated damages. Sales under the wierim mitigation
plan would continue until the permanent mitigation plan is in place. Applicants’ witnexs Weintraub stated that, as part of its
permanent mitigation plan, the Applicants also proposed 2 ‘stub mitigation® proposal which requires the ser-aside of 25 MW of
transmission capacity from the DEC BAA 1o the PEC east BAA. Only third parties that are unafliliated with DEC or PEC would
ba able to reserve thes ransmission on @ firm basis. The FERC Market Power Order required the Applicants to implement the
stub mitigation plan in order 1 address wholesale market power issues i PEC's sast BAA during summer off-peak periods.

*86 Applicaas witness Weintraub festified that the Applicants’ permanent mitigation proposal required the construction of
seven transmussion projects in order to increase the ability of the DEC and PEC transmission systems 1o import power. Public
Staff witness Hoard stated (hat the seven transmission projects would cost about $110 million, and that none of these seven
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projects is currently included in DEC's or PEC's transmission plens. Witness Hoard testified that under the Supplementa)
Stipulation, DEC and PEC may not requast recovery of the costs of these facilities during the first five years following the
close of the merger. According to Hoard, upon the expiration of this five-year period, DEC and PEC may request Commission
approval for these costs in its retail rates i it can be shown that, absent the merger and the resulting mitigation requirements,
the project is needed o provide adequate and reliabie remil service and, at the time the roquest 18 made, the construction of
the project and the mcumrence of the associated costs would have been reasonable and prudent. In addition, Hoard testified that

the utility must show that it intends to pursue recovery of the costs from its wholesale and firm transmission customers at the
time of the request to the Commission.

in their June 18, 2012 supplemental comments, EDF, e o/, expressed concerns regarding the retail cost impacts of the
transmission projects that are required by the permanent mutigation plan, Thery stated that there is an inherent conflict between
DEC's and PEC's assertions that there is currently no plan to build these projects, and the Supplemental Stipulation's provision
allowing cost recovery afler five years upon a showing that a project is needed for service adequacy and retiahility. The
Commussion has considered EDF, er el.'s concerns and carefully reviewed provision B of the Supplemental Supulavion, which
addresses the potential ratepaver impacts of the transmission projects that DEC and PEC have committed to build under the
permanent nutigation plan, The Supbtcmental Supulation specifics that any request by DEC or PEC 1o recover costs associated
with a permanent transmission mutigation project in its North Carolina retaif rates must be supported by evidence sufficient to
show that, absent the merger and the resulting mitigation requirement. the project is needed 1o provide adequate and reliable
retail service and, at the ime the request is made, the construction of the project and the incurrence of the associated costs would
have been reasonable and prudent. The Supplemental Stipulation provides further that, if this showing has been made, DEC
and PEC may seek inciusion of only the net depreciated cost of the projects at the time of the request, and shall not request any
deferral of any costs associated with the projects for ratemaking purposes. In addition, if, subsequent to the inclusion of the costs
in North Carclina reta rates, DEC or PEC is not suceessful i incorporating the correct jurisdictional share of those costs into
its wholesale tgansméssion tarifs, then the corresponding proportionate share of such costs that had been approved for inclusion
int retail rates shatl be removed and refunds shall be made. The Comnussion finds that these provisions in the Supplemental
Stiputation effectively protect ratepayérs from inappropriate charges related 1o the mitigation-related transmission projects,
with the exception of costs for the Greenville-Kinston Dupont hine.
\ i

*87 Weintraub testified that in addition to the seven projects discussed above, the Applicants are accelerating the in-service
date of PEC' slready planned Greenville-Kinston Dupont 230-kV line from 2017 to 2815, This Ime would not increase import
capability. but is needed in order for four of the seven transmission expansion projects 1o be effective. Supplemental Stipulation
proviston B2} provides that ‘PEC may seek to include the costs associated with this line [Greenville-K inston Dupont] in its
North Carolina retail rates any time afier the line is placed in service in accordance with normal ratemaking practices ... .
The Commission {inds that provision B.(2) does not adequately protect retail customers from the impacts’of the Applicants'
permanent wholesale market power mitigation. This facility had been scheduled to enter service in June of 2017, Due to the
Applicdnts’ need to mitigate their wholesale market power, the project is heing accelerated by two years, but that aceeleration
is not needed in order to reliably serve retail customers. The Commission concludes that it is necessary to reject provision 8.(2)
of the Supplemental Stipuiation and instead condition approval of the mesger on PEC agrecing that it shall not seek to recover
from its North Carolina retail customers any costs associated with the Greenville-Kinston Dupont 230-kV line until the later oft
{1} June 1, 201 7. or {2) the actual in-service date of the line, shsent a Commission order establishing that the facility is needed
m order to retiably serve North Caroling customers at an carlier date,

In his supplemental testimany, Public Staff witness Hoard explamed that the permanent transmission mitigation proposal also
requires PEC to operate its Roxboro and Mayo units on a non-economic basis at full output to push hack against Amencan
Elcetrie Power PIM Interconnection power flows in order 1o increase import capabilsty ito PEC. Hoard testified that DEC and
PEC agreed not to seek recovery from retml ratepavers of the costs related 10 such dispateh of the plants out of merit order.
Provision B.{3) of the Supplemental Stipulation requires PEC to include in its monthiy fuel report the date, time and duration
of dispatching the units out of merit order, and provide n detailed description of the dispatch order that would otherwise have

¥
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occurred under the JDA, PEC must include the meremental difference in fued, fuchrelated, and variable O&M costs, on a joint
dispatch basis, and the effect on the joint dispatch savings that are 1o be split between DEC and PEC.

In its Market Power Order, the TERC accepted the revised mitigation proposal. subject to numerous modifications, including
the following:

{a) Applicants cannot use control over their transmission systems to thwart sales that they have entered into with Cargill, EDF
Trading North Americs, LLC, and Morgan Stanley {coliectively, mitigation sales),

(b} Applicants must not have any priority right over other potential buyers to re-purchase any of the energy and/or capacity
sold by Applicants pursuant to the mitigation sales.

*88 (¢} For so long as the imerim mitigation sales shall remain in place, Applicanis must not enter into transactions with the
counterpartics (o those sales exoept on a spot (day-ahead or shorter) basis.

1d) For the duration of the mitigation sales, Applicants must either hmit the price they pay for new purchases of natural gas at
Transco Zone § to the index price or replace Transco Zone § with Transco Zone 4 as the pricing zone.

{e) On each occasion when Applicants sell power under the mitigation sales agreements. Applicanis must simulianeously post
on their electronic bulletin boards the amount of power that was soki and for what duration.

{f} An Independent Monitor must monitor the mitigation sales For {4) hours in which buyers did not purchase the full amount
of energy that Applicants are required to deliver; and (b) hours in which the buyer sells to either DEC or PEC in the DEC

and/or PEC BAAs an amount of energy or capicity equal to or more than five percent of the amount of energy or capacity
purchased by the buyer.

{g) The Independent Monitor must notify the FERC within three days if] in any hour and for any reason, the actual purchases
under the matigation sales are less than the quantities offered in those agreements.

{hy Applicants must notify the Independent Monitor within two business days, and the Independent Monitor must notify the
FERC within three busingss days if a buyer sells to either DEC or PEC in the DEC and/or PEC BAAs an amount of energy
or capacity equal to or more than Tive percent of the amoust of sach energy or capaeity purchased by the buyer under the
mitigation sales agreements. Such notification must include the date, hour, product name, quantity, and price of such sale(s)

to Applicants, as well as the quantity and price of the energy or capacity purchased by the buyer from the Applicants dunng
that/those same hour(s),

(i) The Independent Monitor must also: (a) document the yuantities of energy and capacity purchased under the mitigation sales
agreements; (b document the amount of energy purchased by DFC and PEC {iom the counterparties 1o the mitigation sales
agreements, and {¢) document when a buyer under one of the agreemenis invokes force moyenre because fransmission from the
delivery pomnt(s) under the agreement to buyer's proposed ultimate smk is interrupted or is nut available in the DEC and PEC
BAAs and in BAAs or markets that are first-tier to DEC and FEC.

{j1 Applicants raust bold trapsmission and wholesale requirements customers harmless from costs that Applicants may mour
ander ihe mitigation sales for five years,

In thew revised mitigation proposal that they filed with the FERC, the Applicants proposed to use Potomae Economics, Lid
{Potorrac), us the Independent Monitor and attached an agreement betweea DEC and PEC and Potomac. 1n its June 13, 2012
comments, the Public Statf stated that the expansion of the Independent Monitor's duties in FEPC's Market Power (rder
is sufficient to cause its fees to be a significant expense. particularly during the thres-year period during which the intenim
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mitigation sales are in place. The Public Staff also noted that the FERC has required the implementation of the Applicants' stub
mitigation proposal. Therefore, the Public Staff recommended that the following additional condition he imposed to provide
explicitly that Independent Monitor costs and stub mitigation costs cannot be recoverad from DEC's and PEC's retail ratepayers:
*89 DEC and PEC shall notseek to recover from their North Carolina retail customers any costs associated
with the Permanent Transmission Mitigation other than as provided in the Supplemental Stipulation,
inctuding, but not limited to, the costs and any revenue shortfalls agsociated with the implementation of the
set-aside of firm transmission capacity as required by the Stub Mitigation mensure approved in the FERC's

Mitigation Order, and any of the fees paid 10, or other costs associated with, Potomac Economics in its role
as Independent Monitor,

5

In its June 13, 2012 comments, the Public Staff noted also that the other revisions to the interim mitigation measures reguired
by FERC could increase the losses that DEC and PEC incur on the sale of capacity and energy pursuant 1o the inferim mutigation
sales, and perhaps cause DEC and PEC to incur increased costs for replacement power to serve retail customers, The Public Staff
stated that these risks are covered by the catch~all provision i Section LA (6) of the Supplemental Stipulation, which states:
DEC and PEC shall not seek (o recover from their North Carolina retail customers any revenue shortfalls
resulting from, o any costs associated with, the Interim Mtigation Sales, including but not limited to any
negative capacity payments, any revenue deficiency resulting from encrgy revenues bewng less than the
associated costs and any payment of liquidated damages. '

The Commission agrees with the Public S1aff that the above-cited provision in the Supplemental Stipulation protects retail

ratepayers as much as reasonably possible from risks of losses that DEC and PEC might incur relative 10 the interim mitigation
sales.

The FERC made construction of all of the transmission upgrades described in the revised mitigation proposal an express
condition of the Market Power Order and the merger itself. The FERC Market Power Order stated that if the Applicants fail to
Jive up 1o their commitment to complete the transmission projects, it will require & further mitigation plan which might include
virtual ur physical divestitures The FERC required the Applicants fo inform it of any change in circumstanges that would reflect
a departure from the facts that the FERC relied on in approving the revised mitigation proposal and the merger.

In its June 13, 2012 comments, the Public Staff noted that while the Commission would have the opportunity to review any
proposed mitigation plan before it is filed with the FERC, the foregoing reservations of jurisdiction by the FERC, and its stated
intention to take further action, as necessary, warrant additional protections of the Commission’s ability fo shield ratepayers
from any adverse impacts of any such subsequent action. The Public Staff recommended that the Commssion approve a new
condition as follows: .

To the extent the FERC imposes conditions, revisions, mitigation messures, and the like that expose retail

ratepayers to additional costs, risks, or harms not covered by the 2011 Stipulation, including thé Regulatory

Conditions, or the Supplemental Stipulation, then the Applicants agree that, except as provided in Condition

2.2, they will not oppose the Commission taking further action as necessary to protect retail ratepayers from

the effects of any such subsequent action. 3 ,

>

*90 In addition, the Public Staff recommended that, given the possibility of further action by the FERC, DEC and PEC should
be required to file promptly with the Commission and serve on the Public Staff alf of the reports that are filed with the FERC by
the Independent Monitor. The Comimission agi"ees with the Public Staff and will, therefore. impose these additional conditions
upon the Applicants.
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Inits June 18, 2012 comments, NC WARN stated that:

..provisions in the [FERC Market Power] Order significantly alter the benefits and costs associated with
the merger ...the final FERC Order requires the extension of transmission lines connecting (o the PIM
regional transmission organization with the stated purpose of atlowing competitive sales of electricity o
eastern North Carolina ... . The FERC Order does not address the question about whether the approved
tragsmission projects will then allow the new Duke Energy wwestricted access io sales ouwlside its present
service @rea into the PIM and Northesstern markets, This position s in line with FERC policy but does
nothing to benefit the North Carclina ratepayers, 1f this is the case, Duke Encrgy will in afl likelihood
require new generation faciiines to meet this potential domand, as it arguably did for its proposed sales to
Orangeburg and other markets in South Carolina. Any cost savings through competition in eastern North

Caroling would be more than offset by the vosts of new generation facdities required for increased Duke
Encrgy sales,

NC WARN argued that the need ro build transnussion projects in order to provide wholesale market power mitigation was
one of several sigmiicant changes that had occurred since the public dnd evidentiary hearings were held m this proceeding. It
requested & hearing to cross-examine Duke’s witpesses regarding these changes. On June 19, 2012, the Commission issued an
Order scheduling a hearing to allow an opportunity fur the introduetion of the supplemental testimony of the Applicans’ und
ihe Public Staff's witnesses and 1o allow NC WARN to cross-examine the Applicants' and the Public Staff's witnesses, with

such cross-examination limited to the supplemental testimony filed on May 15, 2012, and the further supplemental testimony
filed on June 13,2012,

At the June 25, 2012 hearing, the Applicants and the Public Staff introduced supplemental testimony and the Supplemental
Stipulation, a5 amended. In addition, NC WARN cross examined Applicants witness Weinaub and Public Staff witness Hoard
regarding their supplemental testimony.

Witness Weintraub testified that while it is likely that the wansmission projects that sre required to be built pursuant o the
FERC Market Power Order will increase the amount of power that could be exported from the DEC and PEC cast BAAs. he

digd not know by what amount. Wemtraub testified that the projects were designed to increase the ability to import powes, rather
than the ability to export power.

Weintraub fusther testified that the changed circumstunces referenced on page 9 of the Supplemental Stipulation were the delay
i closing the merger beyond the original target closing date and the further reductions in natural gas prices. He stated that
the reductions in natural gas prices and the effect of those reductions on DEC's and PEC's use of coal were the reasons for

the agreement in the Supplemental Stipulation to potentially cxtend the poried for receipt of the 3650 mullion in savings by
18 moaths

*31 Public Staff witness Hoard testified that the changed circumstances wers the delay in closing the merger beyond the
original target closing date and the further reductions in natural gas prices He further testified that the scitlement agreements
between the Applicants and parties other than the Public Staff were considered by the Public Staff in its negotiations of its
settlement with the Applicants,

The Commission finds and concludes that the ratepaver protections provided by the Stipulation, and the Supplemental
Stinulation, as amended, along with the additional provisions recommended by the Public Staff and those fmposed by the
Commission as discussed shove, witl protect retail customers as much as reasonably possible from costs and revenue shortfalls
associated with the mitigation sales, the set-aside of firm transmission capacity as required by the “stvh mitigation® measure
and the transrussion projects approved in FERC's Market Power Order, Further, the Commission finds and concludes that
caisting starutes and regatations are sufficient o address the alleged changed vircumstances that NC WARN asserts could
change the custs and henelits of the merger for retail custurmers if and when those changed circumstances present themselves

116

0000170



SOAH Dkt No. 473-17-1172
PUC Docket No, 46238
Staff RFI 2-17 (NEE)
Page 117 of 228

In the Matter of Application of Duke Energy Corporation..., 288 P U R 4th 553...

and are ripe for decision-making. For example, in the event thar DEC or PEC seeks authorization to construct additional electric
generating facilities in North Carelina, such requests wiil be governed by 1+ & 6:2-110 | which requires DEC and PEC to first
obtain from the Commission a cgnif’wcnte of public convenience and necessity upon a showing that such generating facilities are
needed. Finally, the Commission notes that it is not the Comeaission's role to approve or disapprove those setzlement agreements

between the Applicants and parties other than the Public Staff However. the Commission is not bound by the terms of those
settlement agreements.

CONCLUSIONS OF L4W

The Commission concludes that the Stipulation, Regulatory Conditions, Code of Conduct, Supplemental Stipulation, as
amended, guaranteed fuel and fuclrelated savings, Applicants' contributions to various work force development, low-income
assistance, environmental and charitable programs, and the potential for future merger cost savings for ratepayers are sufficient
to ensurc that: (1) the merger will have no adverse impact on the rates and service of DEC's and PEC's North Carolina retail
ratepayets; {2) DEC’s and PEC's North Carolina reiail ratepayers are protected as much as reasonably possible from potential
costs and risks resulting from the merger; and (3) there are sufficient benefits from the merger fo offset the potential costs
and risks. Therefore, the Commission further concludes that the proposed business combination between Duke and Progress
is justified by the public convenience and necessity.

Accordingly, the Commission fimds gond cause to approve Duke's and Progress’ applicationto enter into a business combination
transaction, provided that Duke and Progress shall file a statement in this docket notifying the Commission that they accept

amd agree to sll the terms, conditions and provisions of this Order, as well as the Commission-approved Regulatory Conditions
and Code of Conduct.

*92 1T 18, THERFFORE, ORDERED as follows:

L. That the application of Duke and Progress pursuant to G.5. 62-111{a) to engage in a business combination
transaction shall be, and is hereby, approved, subject fo the provisions of this Order and the Regulatory Conditions
and Code of Conduct attached hereto and incorporated herein,

2. That the request of Duke and Progress to nullify PEC's Regulatory Conditions and Code of Conduet, as revised and
approved in Docket No. K-2, Sub 844, shall be, and is hereby, granted, subject to the merger being consummated and
the Regulatory Conditions and Code of Conduct approved herein becoming effective, whereupon BEC's Regulatory
Conditions and Code of Conduct, as approved in Docket No, E-7, Sub 795, also shall be nullified.

3. That DEC's and PEC's North Carefina retail customers shall be guaranteed receipt of their allocabie share of $630
mifiion in fucl and fucl-related cost savings resuiting from the merger, us discussed hervin, The percentages of such
suvings allocated to the North Carclina retail jurisdiction shall be consistent with current practice, Further, if the fuel
and fuel-related savings achieved by DEC and PEC exceed the guaranteed 5650 million after the merger, then North
Carolina ratepayers shall receive their allocabig share of the additional savings.

4, That within 30 days from the close of the merger DEC and PEC shall file for 2 decrement in fuel rates for North
Carolina retail customers to remain in effect untit rates are adjusted in their nexe fuel cost proceedings. These
reductions shail be based upon the projected fuel and fuel-related savings for Year 1 as set forth in Exhibits 4 (JDA)
and 5 {Fuel Synergies Review) to the Merger Application. The initial rate reduction shall be based on the pro rata
amount of Year 1 savings to be achieved during the pericd between the close of the merger and the effective date of
the rate changes in DEC's nud PEC's next fuel cost procecdings,

4. That a new decrement for fucl savings shall be determined at the time of each respective fuel cost proceeding
during the guaranteed savings period and shall be implemented at the time new vates in those proceedings take effect.
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If at the end of the guaranteed savings period DEC's and PEC's respective Morth Carolina retail customers have not
received their allocable shares of the $650 million of guaranteed savings, the remaining amount shall be reflected ag
an adjustment in DEC's and PEC's first fuel cost proceedings following the end of the guaranteed savings period.

6. That the methods of determining fuel and {uel-related cost savings resulting from the merger shall be subject to

ongoing review, aond shall be refined and revised as allowed by further Commission order based on experience as
suvings are realized.

7. 'That DEC and PEC shall file with their fuel reports required pursuamt to Contmission Rule R§-52 monthly reports

of tracked fuel savings on the bases of (a) total system, (b DEC, (¢} DEC North Carolina retail, (d) PEC, and (e} PEC
North Carolina retail,

8. That within 30 days from the close of the merger DEC and PEC shafi file the decrement riders a3 provided for
under the Supplementa] Stipulation that will allocate away from DEC's and PEC's retail jurisdictions the capacity
costs, including reserve margins, relative to the interim mitigation sales.

9, "That within 30 days from the close of the merger DEC and PEC shall file with the Commission an explanation of

how and when non-fuel variable Q&M costs associated with interim mitigation sales will be identified and removed
from retail sales,

18, That provision B(2) of the Supplements) Stipulation is hereby rejected, and PEC shall not seek to recover from
retail castomers any costs associated with the Greenville-Kinston Dupont 230-kV Jine until the later oft {1) June 1,
3017, or {2) the actual in-service date of the line, absent & Commission order establishing that the facility is needed in
order 1o reliably serve North Caroling customers af an earlier date,

11. That PEC and DEC shall timely serve on the Public Stafl and the Commission all reports of the Independent
Monitor that are filed with the FERC,

12, That DEC and PEC shall not seek to recover from their North Carelina retall customers any costs associated

with the permanent transmission mitigation other than as provided in the Supplemental Stipulation, including,

but not limited to, the costy nnd any revenue shortfalls xssogiated with the implementation of the set-aside of firm
transmission capacity as requived by the Stub Mitigation measure required by FERC's Market Power Order, and sny
of the fees paid to, or other costs associated with, Potomac Economices in its role as Independent Monitor,

3. That approval of the merger is conditioned upon the following: to the extent the FERC imposes conditions,
revisions, mitigation measures and the like that expose retail ratepayers to additional costs, risks, or harms not
coversd by the Stipulation, Regulatory Conditions, or the Supplemental Stipulstion, as amended, then the Applicants
agree that, except as provided in Condition 2.2, they will not oppose the Commission taking further action as
necessary 10 protect retail vatepayers from the effects of any such subsequent FERC sction.

4, That DEC snd PEC shall provide annual community support and charitable contributions in North Carcling for
four years from the close of the merger at a level no less than $9.2 million and 37.28 million, respectively, bused on the
average of each company's annusl contributions over the past five years (2006 through 2610),

15, That DEC snd PEC shall contribute 2 total of 515 million during the first year following the close of the merger
for workforce development and low-income energy assistance, as well as an additional 32 million to NC GreenPower,
48 Tully detailed in this Order.

16. That Progress Energy amd PEC shall maintain a significant corporate and utility presence in downtown Raleigh
following the close of the merger,
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3

7. That PEC's gencrataon dispatch function and PEC's employees engaged in the generation dispateh function shall
remain located in PEC's Energy Control Center in Ra]cxgh until further order of the Commission.

18, That for purposes of distributing the costs of services provided between and among their affiliates, PEC shall
continu¢ to use direct charging, and all PEC employcees shall continte to use positive time reporting. DEC shall
increase the amount of such costs that are direetly charged and shalt complete the transition to direct charging and
positive time reporting within two years following the close of the merger. DEC shall fite semi-annual reports with the

Commission detailing its progress in implementing these practices, with the {irst report due six months from the close
of the merger.

19. That merger and mergerwrelatcd costs shall be treated as follows:

*93 (a) Direct gxpenses associated w zth costs to achieve the merger, including change-in-contro! payments made 1o terminated

executives, regulatory process costs, and transaction costs, such as invesiment banker and kegal fees for transaction structuring,
financial market analysis, and fairness opinions based on formal agreements with investment bankers, shall be excluded from
DEC's and PEC's cost of service for retail ratemaking purposes.
(b) DEC and PEC may request recovery through depreciation or amortization of capital costs associated with achieving merger
savings, such as system integration costs and the adoption of best practices, including information technology, provided that
such costs are incurred no later than three years from the close of the merger and only the net depreciated costs of such system
integration projects at the time the request is made may be included and no request for deferrals of these costs may be mads.
Huwever, this limitation shail not appiv to DEC's capital costs associated with post-merger coal blending.

{c} In order 1o justify such cost recovery, DEC and PEC must show that the capital costs described in subsection (b) above
resulted in guantifiable cost savings to their respective North Carolina retail ratepayers greater than the revenue requirement
effect of the melusion of these costs in rate base,

(d) DEC's and PEC's mcrgcr-re!éitcd severance costs shall be excluded from DEC's and PEC's cost of service for retail ratemaking -

purposes.

20. That the following shall be filed in sccordance with and ss provided in the Regulatory Conditions, unfess
otherwise ordered by the Commission: any snd all affiliate agreements contemplated to be used upon the close of

the mergers the lists of services proposed to be taken pursuant to sach such service agreement; and the process by
which all costs shall he necumulated, directly churged, assigned, or allocated and any proposed allocation ratios. Each
service agreement or other affiliate agreement entered into by DEC and PEC fullowing the close of the merger shall
reference the specific Regulatory Conditions and Code of Conduct provisions that are relevant to such agreements.

21, That the IDA shall be, and is hereby, approved. With respect to the monitoring and implementation of the JDA,
DEC and PEC shall do the following:

¥

{a) Provide to the Public Staff and file with the Commission, prior to the implementation of the JDA. a detaded deseription
of the production cost model that will be used, including the algorithms, assumptions, and mputs o the model, to simulate the
production costs of DEC and PEC under the stand-alone utility case;

(k) Verify the accuracy of the production cost model in estimating stand-alone utility production costs by benchmarking the
moded against a recent hustorical period (g g 2009-2011) in which DEC and PEC dispatched their generation on a stand-alone
basis;
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{¢) Motify the Commission and the Public Staff at least quarterly when significant changes have been made to algorithuns,
agsumptions and inputs to the model and provide an explanation justifying those changes; and

*94 {d) File with the Commission and provide o the Public Staff ail the information necessary to conduct an audit {i.e.. spot

check) of the model inputs and outputs as ofien as monthly, until the utilities and the Public Staff have gained experience with
the model, and at least quarterly thereafier,

22, That DEC, PEC and thie Public Smif will work with other interested parties to propose within 99 days after the

close of the merger 3 Commission ruiemaking to stnndardize the indices used to measare and report eleciric utility
service quality.

13, That within 30 days of this Order the Applicants and Public Staff shall make a joint compliance filing that
provides the Commission with one set of ail the Regulatory Conditions, the final Code of Conduet and 5 final version
of the Stipulation, including terms of the Supplemental Stipulation, as amended.

1SSUED BY ORDER OF THE COMMISSION,

This the 20th day of June, 2012,

APPENDIX A
REGULATORY CONDITIONS

These Regulatory Conditions set forth commitments made by Duke Energy and Progress Energy, and their public wtility
subsidiaries, Duke Energy Carolings, LLC {(DEC), and Carolina Power & Light Company, d/b/a Progress Energy Carolinas,
Inc. {PEC), as a precondition of approval of the application by Duke Energy and Progress Energy pursuantto { S o™il for
autherity 1o 2ngage in their proposed business combination transaction. These Regulatory Conditions, which become elfective
only upon closing of the Merger, shall apply jointly and severally 1o Duke Energy and Progress Encrgy, as well as jointly and
severally to DEC and PEC, and shall be intorpreted in the manner that most effectively fulfills the Commission's purposes as
set forth in the preamble to Section I of these Regulatory Conditions,

SECTION |

DEFINITIONS

For the purposes of these Regulatory Conditions, caputalized terms shadl have the meanings set forth helow. If a capitatized
term is not defined below, i shall have the meaning provided elsewhere 1 this document or as commonly used in the electric
utility industry.

Affitiate: Duke Cnergy and any business entity of which ten percent (10%) or more s owned or controlled, directly or indirectly,
by Duke Energy. For purposes of these Regulatory Conditions, Duke Energy and each business entity so controlled by it are
considered to be Affiliaes of DEC and PEC, and DEC and PEC are considered to be Alfiliates of each other.

Aflare Contract: Any contract or agreemsent () between and among any of the Affiliates if such comracts are reasonably
likely 1o have an Effect on DEC's or PEC Rates or Service, or (b) to which both DEC and any Affiliate are parties or PEC
and any Affiliate are parties, including contracts with proposed Affiliates. Such coniracts and agreements include, but are not

limited 10, service, uperating, inferchange, pooling, and wholesale power sales agreements and agreements involving financings
and asset transfers and sales.
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*98 Catawba Joint Ovners: The North Carolina Electric Membership Corporation, North Carolina Municipal Power Agency

No. 1, and Piedmont Municipal Power Agency. For purposes of these Regulatory Conditions, DEC is not included in the
delirution of Catawha Joint Owners.

Code of Conduct. The minimum guidelines and rules approved by the Commission that govern the relationships, activities, and
transactions between and among the public utility operations of DEC and PEC, Duke Energy, the other Affiliates of DEC and
PEC, and the Nonpublic Utility Operations of DEC and PEC, as those guidelines and rules may be amended by the Commission
from time to time.

Commission. The North Carolina Utilities Commission.
Customer: Any vetail electric customer of DEC or PEC in North Carolina,

DEBS: Duke Energy Business Services, LLC, and its successors, wiich is a service company Affiliate that provides Shared

Services 1o DEC, PEC, Duke Energy, other Affiliates, or the Nonpublic Uity Operations of DEC or PEC, singly or in any
combination. '

DEC Duke Energy Carolinas, LLC, the business eatity, wholly owned by Duke Energy, that holds the franchise granted by
the Commission to provide Electric Services within DEC's North Carolina service territory and that engages in public utihity
operations, as defined in (i S &0-310), within the State of North Carolina.

Duke Energy: Duke Energy Corporation, which is the current holding company parent of DEC and PEC, and any successor
company.

Effect on DEC's or PEC's Rates or Service: When used with reference to the consequences to DEC or PEC of actions or
trangactions involving an Affilate or Nonpublic Utility Operation, this phrase has the same meaning that it has when the
Commission interprets G S, 062-323 «<1 with respect to the affibation ¢overed therein

Elzetric Services: Commission-regulated clectric power generation, transmission, distribution, delivery, or sales, and other
refated services, including, but not limited to, administration of Customer accounts and rate schedules, metering, billing, and
standby service.

Federal Law: Any federal statute or legisiation, or any regulation, order, decision, rule or requirement promulgated or issued
by an agency or department of the federal government.

FERC. The Federal Energy Regulatory Commission,

Fufly Dustributed Cost: All dicect and indirect costs, including overheads andan appropriate cost of capital, incurred in providing
go0ds or services to another business entity; provided. however, that {8) for each good and service supplied by or from DEC
or PEC, the return on common equity utilized in determining the appropriate cost of capital shall equal the retum on common
equity authorized by the Commission in the supplying utihity's most recent general rate case proceeding, (b} for each good and

service supplied to DEC or PEC, the appropriate cost of capitel shall not exceed the overall cost of capital authorized in the

supplying utility’s most recent general rate case proceeding; and (¢} for each good and service supplicd by or from DEC and
PEC to each other, the return on common equity atilized in determining the appropriate cost of capital shall not exceed the lower
of the returns on common equity authorized by the Commission in DECs and PEC's most recent general rate case proceedings.

*36 JDA: Joint Dispatch Agreement. which is the agreement as’filed with the Commussion on April 1, 2011, and as revised
and filed on Aprit 4, 201 1, in Docket Nos. E-7, Sub 980, and E-2, Sub 995, and aliowed by the Comnussion to be filed with the
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FERC, by Order dated April 4, 201 1, and ns further revised and filed on Jung 22, 2011, and allowed to be filed with the FERC
by Order dated July 11, 2611, in Docket Nos, E-7, Sub 986, and E-2, Sub 998,

Market Value: The price at which property, goods, and services would change hands in an arm's length transaction between a
buyer and aseller without any compulsion to engage in atransaction. and both having reasonable knowledge of the relevant facts.

Merger: All transactions contemplated by the Agreement and Plan of Morger between Duke Energy and Progress Eueigy.

Native Load Priority: Power supply service being provided or electrizity atherwise being sold with a priorty of service
equivalent to that planned for and provided by DEC o PEC to their respective Retail Native Load Customers.

Non-Natve Load Sales: DEC's or PEC's sales of encrgy at wholesale, not including transactions between DEC and PEC pursuant
1o the JDA and not inchuding seevice to cusiomers served at Native Load Privrity,

Nonpublic Utiliy Operarions: Al business operations engaged in by DEC or PEC involving activities (including the sales of

goods or services) that are not regulated by the Commissiun, or otherwise subject o public utility regulation at the stale or
federal level.

Non-LUnilsty Affiticie: Any Affiliate, including DEBS and PESC, other than a Utility Affiliate, DEC, or PEC.

PEC Progress Energy Carolinas, Inc., the business entity wholly owned by Duke Energy that holds the franchises granted by
the Commuission to provide Electric Servives within the North Carolina service territory of PEC and that engages in public
utility operations, as defined in G S 62375, within the State of North Carolina,

PESC: Progress Energy Services Company, and s successors, whach s a service company Affiliate that provides Shared

Services to PEC, DEC, Duke Energy, other Affiliates, or the Nunpublic Utility Operations of DFC or PEC, individually or
in combination.

Progress Enersp, Progress Energy, Inc., which is the former holding company parent of PEC, and which became a subsidiary
of Duke Energy after the closc of the Merger, and any successors,

Public Staff: The Public Staff of the Morth Carolina Utilities Commission,
PUHCA 2005: The Public Unlity Holding Company Act of 2005,

Furchased Power Resources Purchases of energy by DEC or PEC at wholesale from sellers other than each other, the contract
terms for which are one year or longer.

Revend Narwve Load Custemers: The captive retal! Customers of DEC and PEC i Nonth Caroling for which DEC and PEC have
the obligation under North Caroling law o gogage in long-teem plansing and (o supply ail Electric Services. including instailing
or contracting {or capacity, i neaded, to reliably meet their eleciricity needs.

*97 Relained Farnings: The retained camings suerently required to be listed on page 112, line 11, of the pre-Merger DEC
FERC Form | and the pre-Merger PEC FERC Form 1.

Shared Services: The services that meet the requirements of these Regulatory Conditions and that the Commission hus explicidy
authurized DEC and PEC to take from DEBS or PESC pursuant to a service agreement {a) filed with the Commission pursuant
to {1 S &2-15Ub), thus requiring acceptance and authurization by the Commission, and (b} subject to all other applicable
provisions of Neorth Carolina law, the rules and orders of the Commission, and these Regulutory Coanditions.
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Uinluy Affiliates: The regulated public utility operations of Duke Energy Indiana, Inc. (Duke Indiana), Duke Energy Kentucky,
inc. {(Duke Kentucky), and Flarida Power Corporation, d/b/a Progress Energy Florida (PEF), and the regulated transmission
and distribution operations of Duke Energy Ohio, Inc. (Duke Ohio).

SECTION i
AUTHORITY, SCOPE, AND EFFECT

These Regulatory Conditions are based on the general power and authority gmmeﬂ to the Commission in Chapter 62 of the North
Carolina General Statutes to control and supesvise the public utilities of the State. The Regulatory Conditions (2) constitite
specific exercises of the Commission's authority, {b) provide mechanisms that enable the Commussion 10 determme in advance
the extent of its authonity and jurisdiction over proposed activities of, and transactions involving, DEC, PEC, Duke Energy.
other Affiliates or Nonpublic Utility Operations, and (¢) protect the Commussion's jufisdiction from federal preemption and
its effects. The purpose of these Regulatory Conditions is to ensure that DEC's and PEC's Retail Native Load Customers {a)
are protected from any known adverse effects from the Merger, (b) are protected as much as possible from potential costs and
risks resulting from the Merger, and (c) receive sufficient known and expected benefits to offset any potential costs and risks
resuiting from the Merger. These Regulatory Conditions are not intended to impose legal obligations on entities m which Duke
Energy does not directly or indirectly have a controlling voting inlerest, or to affect any rights of any party to participate in
subsequent proceedings. b

2.1 WWaiver of Certain Federal Rights, Pursuant to these conditions, DEC, PEC, Duke Energy, and sther Affilintes
waive certain of their federal rights as specified in these Regulatory Conditions, but do not otherwise agree that the
Commission has authority other than as provided for in Chapier 62,

2.2 Limited Right to Challenge Comumission Orders. Other than as provided for, or cxfslicitiy prahibited, in these
canditions, Duke Energy, DEC, PEC, and other Affiliates refain the right to challenge the lawfulness of any
Commission order issued pursuant to or relating to these Regulatory Conditions on the basis that such order exceeds
the Commission's statutory autherity urndcr North Carolina law or the other grounds listed in (.8, 62-9 {(b).

2.3 Waiver Reguest, DEC, PEC, Duke Energy, and other Affiliates may seek a waiver of any aspect of these Regulatory

Canditions by filing a request with the Commission showing that exigent circumstances in a particalar case justify
such a waiver,

SECTION 111
PROTECTION FROM PREEMPTION

*98 The following Regulatory Conditions are mtended to protect the jurisdiction of the Commuission against the risk of federal
preemption as a result of the Merger, including risks related to agreements and transactions between and among DEC, PEC,
and any of their Affiliates; financing transactions involving Duke Energy, DEC, or PEC, and any other Affiliate; the ownership,
use,"and disposition of assets by DEC or PEC; participation in the wholesale market by DEC or PEC, and filings with federal
regulatory agencies.

3.1 Transacions benween DEC, PEC, and Other Affiliates; Affiliate Contract Provisions: ddvance Netice of Affiltate Contracts
to Be Filed with the FERC, dvnual Certification,

{a) Neither DEC nor PEC shall engage in \zmy transactions with an Affiliate or proposed Affiliate without first filing the proposed
Affiliate Contract with the Commission that memorializes any such dealmgs and taking such actions and obtaining from the
Commission such degisions as are required under North Carolina law. DEC and PEC shall submit each proposed Affiliate
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Contract to the Publie Staff for informal review at least ten days before filing it with the Commission. No farmal advance notice
1 required for agreements that DEC or PEC mtends 1o file pursuant 10 G 5 62-153 unless the agreements are 1o be filed with
the FERC, in which case subsection {¢) applies.

{b) Al Affiliate Contracts to which DEC or PEC is a party shall contain the fllowing provisions:

(i1} DEC's or PEC's participation in the agreement is voluntary, DEC or PEC is not obligated to take or provide services or mahe

any purchases or sales pursuant the agreement, and DEC or PEC may clect 1o discontinue its participation in the agreement at
its election after giving any required aotice;

tii1) DEC or PEC may not make or incur a charge under the agreement except in accordance with North Carolina law and the
rules, reguintions and orders of the Commission promulgated thereunder;

{iv) DEC or PEC muy not seek to reflect in rates any {A) costs incurred under the sgreement excesding the amount allowed by
the Compussion or {B) revenue level sarmed under the agreement (255 than the amount imputed by the Commission; and

{iv) Neither DEC nor PEC shall assert in any forum - whether judicial, adminisirative, federal, state, local or otherwise - exther
on i5 owa intiative or in support of another entity's assertions, that the Commission's authority 1o assign, allocate, impute, make
pro-forma adjustrments (o, or disallow revenues and costs for retail ratemaking and regulatory accounting and reporting purposes
is. in whole or in part, (A} preempted by Federal Law or (B} not within the Commission's power, authority or jurisdiction; DEC
and PEC will bear the full risk of any preempiive effects of Federal Law with respect to the agreement.

{¢) In order to enable the Commission to exercise its jurisdiction over a proposed Affitiate Contract, & contract with a proposed
Affiliate, or an amendment to an existing Affiliate Contract that involves costs that will be assigned to DEC or PEC and that
is required or intended 1o be filed with the FERC, the following procedures shall apply:

*$9 (1) DEC or PEC shall file advance nouce and acopy of the proposed Affiliate Contract, a contract with a proposed AfDliate,
ot an amendment 10 an existing Affiliate Contract with the Commission at least 30 days prior to a8 filing with the FERC. A copy
shull ke provided to the Public Staff at the ume of the filing. The provisions of Regulatory Condition 13.2 shall apply to an
advance notice filed pursuant to this Regulatory Condition.

{ity If an objection to DEC or PEC proceeding with the filing with the FERC is filed pursuant this Regulatory Condition, the
proposed filing shall not be made with the FERC until the Commission issues an urder resolving the objection.

(i1} Filings of udvance notices and copies of proposed A fiiliate Contracts, a contract with a proposed Affiliate, and amendments
10 existing Affiliste Contracts pursuant to this subsection shall be in addition to filings required by U & £2-153, and the burden
of proof as fo those filings shall be as provided by statute.

{d} Both DEC and PEC shall certify in 2 filing with the Commission that neither DEC, PEC, Duke Encrgy, any other Affiliste,
not wny Monpubhie Unitity Operation has made any filing with the FERC or any other federal regulatory agency inconsistent
with the foregoing Such ceriafication shall be repented annually on the anniversary of the first certification,

3.2 Fiarcomg Transactions lavalving DEC, PEC, Dute Energy, or Other Affihartes.

{oy Wth recpect to any financing transaction between DEC or PEC and Duke Energy. or any one or more of DEC's or PECs
other Affiliates, any contract memorializing such wansaction shall expressty provide that DEC o PEC shall not enter into any

sich tinancing transaction exeept in accordance with North Caroling law snd the rules, regulations and orders of the Commission
prormulgated thereunder; and
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{b} With respect to any financing transaction (i) between and among any of the Affiliates if such contracts are reasonably likely
to have an Effect on DEC's or PEC's Rates or Service, or (ir) between DEC and PEC or between DEC or PEC and any other
Affiliate, any contract memorializing such transaction shall cxpressly provide that DEC andfor PEC shall not include the effects
of any capital structure or debt or equity costs associated with such financing transaction in its Nosth Carolina retail cost of
service or rates except as aliowed by the Commussion.

3.3 Ownersing and Control of Assets Used by DEC amd PEC to Supply Electric Power 1o Narth Caroling Retadd Customers:
Transfer of Ownership or Control

(8) DEC and PEC shall each own and coatrol all assets or portions of assets used for the generation, transmission, and distribution

of electric power to their respective North Carolina retail Customers (with the exception of assets solely used to provide power .
purchased by DEC or PEC at wholessle).

{b} With respect to the tansfer by DEC or PEC to any enzity, affiliated o1 not, of the control of, operational responsibility for,
or ownership of such assets with a gross book value in excess of ten million dollars ($10 million), DEC or PEC shall provide
written notice to the Commission s Jeast 30 days in advance of the proposed transfer, The provisions of Regulatory Condition
13.2 shail apply to an advance notice filed pursuant to this Regulatory Condition.

. .

*100 (c) Any contract memorializing such a transfer shall include the following language:

{i} DEC or PEC may not commit {0 or carry out the transfer except in accordance with applicable law, and the rules, regulations
and orders of the Commission promulgated thereunder; and

\ »
(i1} DEC or PEC may not include in its North Carolina retaif cost of service or rates the value of the transfer, whether or not
subject to federal law, except as aflowed by the Commission in accordance with North Caroling law.

{4} Any application filed with the FERC in connection with any transfer of control, operational responsibility, or ownership that
involves or poteatially affects DEC or PEC shall include the language set forth in subdivisions ()i} and (if), sbove, and shall
request that the FERC cxplicitly provide in any order approving the application that its approval in no way affects the right of
the Commission to review the value of such transfer and to establish the value of the'asset transfer for purposes of determining
the rates for services rendered 1o DEC's and PEC's North Carolina retail Customers.

3.4 Purchases and Sales of Electricity between DEC, PEC, Duke Energy, Other Affiliates, or Nonpublic Utility
Operations. Subject to additional restrictions set forth in the Code of Conduct, neither DEC nor PEC shail purchase
clectricity (or related ancillary services) from Duke Energy, another Affiliate, or a Nonpublic Utility Operation

under circumstances where the total afl-ln costs, including generation, transmission, anciflary costs, distribution,
taxes and fees, and dellvery point costs, incurred {whether directly or through sliocation), hased on information
knawn, anticipated, or reasonably available at the time of purchase, exceed fair Market Value for comparable
service, nor shall DEC or PEC sell electricity (or related ancillary services) to Duke Energy, another Affiliate, or a
Nonpubiic Utility Operation for less than fair Market Value; provided, however, that such restrictions shall not apply

to emergency fransactions. This condition shatl not apply to transactions between DEC and PEC that are governed by
the JDA.

3.3 Least Cost Integrated Resource Plansing and Resouree Adequacy. DEC and PEC shall each retain the obligation

to pursue least cost integrated resource pianning for their respective Retail Native Load Customers and remain
respoasible for their own resourse adeguacy subject to Commission oversight in accordance with North Carolina law.
DEC and PEC shail determine the appropriate seif-built or purchased power resources to be used to provide future
generating capacity and energy to their respective Retail Native Load Customers, including the siting considered

B bt s

125

0000179

!



SOAH Dkt, No. 473-17-1172
PUC Docket No. 46238
Staff RF1 2-17(NEE)
Page 126 of 228

113 the Matter of Appiication of Duke Evergy Corporation..., 288 P.UR.4th 362

appropriate for such resources, on the basis of the benefits and costs of such siting and resources to those Retail
Native Load Customers.

3.6 Priority of Service.

{a) The planning and joint dispateh of DEC's system generation and Purchased Power Resources shall ensure that DEC's Retail
Mative Load Customers recewve the benefits of that generation and those resources, including prionty of service, to meet their
electricity needs consistent with the JIDA DEC shail continue to serve its Retail Native Load Customers with the lowest-cost
power it can reasonably generate or obiain as Purchase Power Resources before making power available for sales to customers
that are not entitled to the same lovel of priority as Retail Native Load Customers.

*181 (b The planning and joint dispatch of PEC's system generation and Purchase Powsr Resources shall ensure that PEC's
Retail Native Load Customers receive the benetits of that generation snd those resources, including priority of service, 1o
meet their electricity needs consistent with the JDA. PEC shall continue to serve ds Retail Native Load Customers with the
lowest-cost power it can reasonably generate or obtain as Parchase Power Resources before making power available for sales
10 customers that are not entitled to the same level of prionty as Retail Native Load Customers,

3.7 Wholesale Power Contracis Granting Native Load Priority,

{a) DEC is not required to file an advance notice with the Commission or recefve its approval prior to entering mto wholasale
puwer contsacts that grant Mative Lond Priority to the following lustorically served customers: the City of Cancord, North
Caroling; the City of Kings Mountain, North Carolina; the Town of Dallas, North Carclina: the Town of Forest City, North
Caroling; Lockhart Power Company; the Public Works Commission of the Town of Due West, South Caroling; the Town of
Prosperity, South Caroling; the City of Greenwood, South Carelina; the Town of Highlands; North Carolina; Western Carolina
University {WCU): the eleciric membership cooperatives (EMCs) within DEC's control area; North Carolina Municipal Power
Agency No. 1, Piedmont Municipal Power Agency; New River Light & Pawer Company; and the South Carolina distribution
cooperatives historically secved by Saluda River Electric Cooperative, Inc., and currently served by Central Electric Power
Cooperative, Inc. (which are Blue Ridge Electric Coopsrative, Inc., Broad River Electric Cooperative Inc, Laurens Eleciric
Cooperative, inc., Little River Electric Cooperative, Inc., and York Electric Couperative, Inc.). Subject to the conditions sct out
in Regulatory Condition 3 9, the retail native oads of these historicatly served wholesale customers shall be considered DEC's
Retail Native Load Customers for purposes of Regulatory Conditions 1.5, 3.6, and 4.5, provided, bowever, that this subsection
applies only o the same types of supplemental load and backstand requirerments services that were historically provided to the
Catawba Joint Owners under the Catawba Interconnection Agreements between DEC and the Catawba Joint Owners prior to
2001, which, for the North Carolina Electric Membership Corporation, only includes the EMCs within DEC's control area.

(b} PEC is nwt required 1o file an advance notice with the Commission or receive its approval prior (o enlering into wholesale
power contracts that grant Native Load Priority to the Public Works Commission of the City of Fayetteville, North Carolina; the
Town of Waynesvilie, Nurth Caroling; the City of Camden, South Caroling; the French Broad Electric Membership Corporation;
the North Carolina Eastern Municips! Power Agency, the electtic membership cooperatives {EMCs) within PEC's control
area. whether served through the North Carolina Electric Membership Corporation (NCEMC) or individually: the Town of
Black Creek, North Caroling; the Town of Lucama, North Carofina; the Town of Stantonsburg, North Carolina, the Town
of Sharpsburg, North Carolina; and the Town of Wusterville, North Carolina. Subject 1o the conditions set out in Regulatory
Condition 3.9, the retail native loads of these historically served wholesale customers shall be considered PEC's Retail Native
Load Customers for purposes of Regulatory Conditions 3.5, 3.6, and 4.5,

*102 (¢} Before cither DEC or PEC executes any contract that grants Native Load Priotiry to 2 wholesale customer (other
than as set forth in subdivisions (o) and (b) shove) or 10 one ur more retai! customers of another entify, it must provide the
Commission with at least 30 days’ written advance notice of its intent to grant Native Lond Prionity and to treat the retad) native
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{vad of a proposed wholesale customer as if 1t were DEC's or PEC's retail native load pursuant 1o Regulatory Conditions 3.5, 3.6,
and 4.5, The provisions set forth m Condition 13.2 shall apply to an advance notice filed pursuant to this Regulatory Condition,

v

3.8 Other Wholesale Contracis. To the exteat that DEC's or PEC's proposed whaelesale power contracts or other sales

of energy and capacity are af less than Native Load Priority, then no sdvance notice is required and no approval by
the Commission is nceded.

3.9 Additional Provisions Regarding Wholesale Contracts Entered into by DEC or PEC as Sellers.

{#) The Commission retains the right to assign, allocate, impute, and make pro-forma adjusiments with respect 1o the revenues
and costs associated with hath DEC's or PEC's wholesale contracts for retail ratemaking and regulatory accounting and reporting
PUrposes.

(b) Entry into wholesale contracts that grant Native Load Priority or otherwise obhigate DEC or PEC to construct generating
facilities or make commitments to purchase capacity and energy to meet those contractual commitments constitutes scceptance
by DEC, PEC, Duke Energy, and other Affiliates or Nonpublic Utility Operations thereof of the risks that investments in
generating facilities or commitments to purchase capacity and energy to meet such contractual commitments and maintain an
adequate reserve margin throughout the term of such contracts may become uneconomic sunk costs that'are not recoverable
trom DEC's or PEC’s respective Retal Native Load Customers. 15 a future Comnussion retail proceeding in which cost recovery
is at issue, neither DEC nor PEC shali claim that it does not bear this risk, and both DEC and PEC shall acknowledge that the
Commussion retaing full authority under Chapter 62 fo disaliow such costs as not used and useful and to allucate, impuie, or
assign such costs away from Retail Native Load Customers. For purposes of this condition, capacity will be considered used
and useful and not excess capacity to the extent the Commission determines such capacity is necded by DEC or PEC to meet the
expected peak loads of DEC's or PEC's respective Retail Native Load Customers in the near term future plus a reserve margin
comparabie 10 that currently heing used or otherwise considered appropriate by the Commission. Neither DEC, PEC, Duke
Encrgy, nor any other Affiliate shall assert in any forum - whether judicial, administrative, federal, state, local or otherwise

- ¢ither on its own initiative or in support of any other entity’s assertions that the Commission is preempted from taking the
actions contemplated in this subsection. \

*103 (¢} Neither DEC, PrC, Duke Energy, or other Affiliate shall assert in any forum - whether judicial, administrative,
federal, state, Tocal or otherwise - either on its own initiative or in support of any other entity's assertions that (1) transactions
entered into pursuant to DEC's or PEC's cost-or market-based rate authority or (if) the filing with, or acceptance for filing by,
the FERC of any wholesale power contract to which either is a party establishes or imphies a cost allocation methodology that
is binding on the Ccmmfssion; requires the pass-through of any costs or revenues under the filed rate doctrine, or preemipts
the Commission's authonty to assign, allocate, impute, make pro-forma adjustments to, or disallow the revenues and costs
associated with, DEC's or PEC's wholesale contracts for retail ratemaking and regulatory accounting and reponiing purposes.

{d) Neither DEC, PEC, Duke Energy, or other Affiliate shall assert in any forum - whether judicial, administrative, foderal,
state, local or otherwise - either on sts own initiative or in Support of any other entity's assertions that the exercise of suthority by
the Commission to assign, altocate, impute, make pro-forma adjustments to, or disallow the costs and revenues associated with
DEC's or PEC's wholesale contracts for retail ratemaking and regulatory accounting and reporting purposes initself constitutes
an undue burden on interstate commerce or otherwise violates the Commerce Clause of the United States Constitution. However,
DEC and PEC retain the right to argue that a specific excreise of authority by the Commussion violates the Commerce Clause
based upon specific evidence of undue interference with interstate commerce.

(e} Except as provided in the foregoing conditions, DEC and PEC retain the right to challenge the lawfulness of any order issued
by the Commission in connection with the assignment, allocation, imputation, pro-forma adjustments to, or disallowances of
the revenues and costs associnted with DEC's or PEC's wholesale contracts for retail ratemaking and regulatory accounting and
reporting purposes on any other grounds, including but not limited to the right outlined in G5, 62-04ih).
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3.10 Geher Proiections.

{a) Neither DEC, PEC, Duke Energy, another Affiliate, nor a Nonpublic Utility Gperation shall assert in any forum - whether
Judicial, administrative, federal, state, local or otherwise - either on its own initiative or in support of any other entity’s assertions
that approval by the FERC of market-based rates, transfers of generating facilities, or any mater that mvalves Affiliates in
any way preempis the Commission’s authonty to determine the reasonableness or prudence of DEC'S or PEC's decisions with
respect to supply-side resources, demand-side management, or any other aspect of resource adequacy.

() No agreement shall be entered into, nor shall any filing be made with the FERC, by or on behalf of DEC or PEC, that
{i) commits DEC or PEC o, or invoves either of them in, joint planning, coordination, dispaich or operation of generation,
transmission, or distribution faciities with each other or with ose or more other Affiliutes, or (i) otherwise alters DEC's or
PECs ubligations with respect to these Regulatory Conditions, absent explicit approval of the Commussion.

“104 (cj DEC, PEC, Duke Energy, the other Affibates, and the Nonpublic Utiliy Operations shall file notice with the
Commssion at least 30 days prior to filing with the FERC any agreement, tariff, or other document or any proposed amendments,
modifications, or supplemenis to any such document that has the potential to (i) affect DEC's or PEC's retail cost of service for
system power supply resources or transtussion system; (i) reduce the Commission's jurisdiction with respect to transmission
planning or any other aspect of the Commussion's planning authority: (i) be interpreted as involving DEC or PEC in joint
planning, coordinution, dispatch, or operation of generation or transmission facilities with one or more Affiliates; or (iv}
otherwise have an Etfect on DEC's or PEC's Rates or Service, The provisions set forth in Regulatory Condition 13.2 shall apply
to an advance notice {ited pursuant to this Regulatory Condition; provided, howevar, that, to the extent the filing with the FERC
is not to be made by DFC or PEC, the advance notice procedurss shall be for the purpose of a determination by the Commission
as to whether the filing is reasonably likely to have an Effect on DEC's or PEC's Rates or Service.

(d) Any contract or filing regarding DEC's or PEC's membership in or withdrawal from an RTO or comparable entity must be
contingent upon state regulatory approval.

{e)Consistentwith G & 2-133, DEC and PEC shall obtain prior approval of any proposed substantive revisions to any Afliiate
sgreemient 10 which either of them is a party.

{H) DEC and PEC shall obtain Commussion approval before cither DEBS or PESC is sold, transferred, merged with any other
entities, has any ownership interest therein changed, or otherwise changed so that a change of control could oceur. This

requirement does not apply to any movement of DEBS or PESC within the Duke Energy holding company system that does
not constitute a change of control.

{gy DEC and PEC may participate m joint comments and other joint filings with Affiliates only when such participation fully
compliss with both the letter and the spirit of the Repulatory Conditions. Any filing made by DEBS or PESC on behaif of DEC

or PEC, or in which DEC or PEC participates, must clearly identify DEBS or PESC as an agent of DEC or PEC for purposes
of making the filing.

th) Neither DEC, PEC, Duke Energy, another Affitiate, nor a Nonpublic Utilty Gperation shall make uny assertion or argument
either on its own initiative or in support ot any other entity’s assertions in any forum - whether judicial, admimstrative, federal,
state, or othervise - with respect to any contract, ransaction. or olier matter in which DEC or PEC s invulved or proposes
1o be involved or any contract, transaction, or matter involving or proposed to involve Duke Energy, any other Aftiliate, or
any Nonpublic Utility Operation that may have an Effect on DEC's or PEC's Rates or Service, that the Commission w in any
way preempted, n whole or in part, by Federal Law, o is acting beyond the Comsmission's power, authority or jurisdiction, w
exercising its authority under North Caroling faw as follows:
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*105 (1) reviewing the reasonableness of any Affiliate commitment entered into or proposed 1o be entered into by DEC or
PEC. or disallowing the ¢osts of, or imputing revenues related to such commitment to, DEC or PEC;

(11} exercising its authority over {inancings or setting rates based on the capital structure, corporate structure, debt costs, or
equity costs that it finds to be appropriate for retail ratemaking purposes;
v

{iii) reviewing the reasonableness of any commitment entered inte or proposed to be entered into by DEC or PEC 1o transter
an asset;

(iv) mandating, appraving, or otherwise regulating a transfer of agsets:

{v} scrutinizing and establishing the value of any asset transfers for the purpose of determining the rates for services rendered
to DEC's or PEC's Retail Native Load Customers; or

{vi) exercising any other lawful authority it may have. Should any other entity 50 assert, neither DEC, PEC, Duke Energy, other
Affiliates, nor the Nonpublic Utility Operations shall support any such assertion and shall, promptly upon leaming of such
assertion. advise and consult with the Commission and the Public Staff regarding such assertion.

{vii} DEC, PEC, Duke Energy. other Affiliates, and the Nonpublic Utility Qperations shall {A) bear the full risk of any
preemptive effects of Federal Law with respect to any contract, transaction, or commitment entered into or made or proposed
to be entered into or made by DEC or PEC or which may otherwise affect DEC's or PEC's operations, service, or rates and
(B) shatl take all actions as may be reasonably necessary and appropriate to hold North Carolina ratepayers harmiess from rate
increases, foregone opportunities for rate decreases or any other adverse effects of such preemption Such actions include, but
are not fimited to, fifing with and making reasonable efforts to obtain approval from the FERC or other applicable federal entity
of such commitments as the Commission deems reasonably necessary to prevent such presmptive effects.

3.1 FERC Filings and Qrders. In addition to the filing requirements of Commission Rule R8-27 and sli other
applicable statutes and rules, DEC and PEC shall, on & quarterly basis, file with the Commission the following: (a)

a list of all active dockets at the FERC, inclading a sufficient dcsca:iptian to identily the type of proceeding, in which
DEC, PEC, Duke Energy, DEBS, or PESC is 8 party, with new information in cach quarterly filing tracked; and (b)

1 list of the perigdic reports filed by DEC, PEC, Duke Energy, DEBS, or PESC with the FERC, including sufficient
information to identify the subject matter of each report and how each report can be accessed. These filings shall be
made in Docket Nos. E-7, Sub 986E, and E-2, Sub 998E, as appropriate, and updated regularly, In addition, DEC and
PEC shali serve on the Poblic Staff all filed cost-based and market-baged wholesale agreements and amendments; all
filings related to their Joint Open Access Transmission Tariff; interconnection agreements and amendments: and any
other filings made with the FERC, to the extent these other filings ave reasonably likely to have an Effect on DEC's or
PEC's Rates or Service,

SECTION IV

JOINT DISPATCH

*186 The following Regulatory Conditions are intended to prevent the jurisdiction and authority of the Commission from
being preempled as a result of the JDA, to ensure that DEC's and PEC's Retail Native Load Customers receive adequate benefits
from the JDA, and to ensure that both jomnt dispatch costs and the sharing of cost savings can be appropriately audited.

4.1 Conditional Approval and Notificarion Requiremeat. DEC and PEC acknowledge that the Commission's approval
of the merger and the transfer of dispatch control from PEC to DEC for purposes of implementing the JDA and any
suceessor decument is conditioned upon the JDA or successer document never being interpreted as providing for

-
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or requiring: (a) a single integrated electric system, (b) a single BAA, control area or transmission system, {¢) joint
planning or joint development of generation or transmission, (d) DEC or PEC to construct generation or transmission
facitities for the benefit of the other, {2) the transfer of any rights to generation or tranymission facitities from DEC or
PEC to the uther, or {} any equalization of DEC's and PEC's production costs or rates, If, at sny time, DEC, PEC or
any other Affifiate learns thai aay of the foregoing interpretations are being considered, in whatever forum, they shali
promptly notify and consult with the Commission and the Public Stail regarding appropriate action.

4.2 Advance Notice Reguired. To the extent that DEC and PEC desire to engage in any of items (2) through {f} listed in
Regulatory Condition 4.1, above, DEC and PEC shall file advance notice with the Commission at least 30 days prior
to taking any action to amend the JDA or a suceessor document or to enter into » separate agreement. The provisions
of Regulatory Condition 13.2 shall apply to an advance notice filed pursuant to this Regulatory Condition.

4.3 Function in DEC or PEC. The joint dispatch function, as provided in the JDA or in a successor document, shall be
performed by employees of either DEC or PEC.

4.4 No Limitation on Qbiigations. DEC and PEC acknowledge that aothing in the JDA or any successor document

is intended to aiter DEC's and PEC's public utility obligations under North Carolina law or to pravide for jeint
dispatch in a fashion that is inconsistent with those obligations, including, without limitation, the following: {a) DEC's
obligation fo plan for and provide least cost eleetric service to its Retail Native Lowd Customers and PEC's obligation
to plan for and provide least cost eleetric service to its Retail Native Load Castomers; (b) DEC's obligation to serve its
Retail Native Load Customers with the lowest cost power it can reasenably genvrate or purchase from other sourees,
before making power available for Non-Native Load Snles: and (vj PEC's obligation to serve its Retail Native Load

Customers with the lowest cost power it can ressonably generate or purchase from other sources, before making
power available for Non-Native Load Sales.

4.8 Protection of Retail Native Load Customers. Afl joint dispateh and other activities pursuant o the propesed JDA or
successor document shall be performed in such a manner as to (&) easure the refiable fullillment of DEC's and PEC's
respective service obligations to their Retail Native Load Customers, (b} fulfill cach utility’s obligation to serve its own
Retail Native Load Customers with its lowest cost generation; and (¢) minimize the total costs incurred by DEC and
PEC to fulfill their respective obligations to thelr Retail Native Load Customers. In ne event shall any Non-Native
Load Sales be made if, based upon information knewn, suticipated, or reasonably available at the time a sale is made,
any such sale resuits in higher fuel and fucl-related costs or non-fuel O&M costs, on 1 replacement cost basis, than

would otherwise have been incurred unless the revenues eredited from each such sale more than offset the higher
costs,

4.6 Treatment of Costs and Suvings. DEC's and PEC's respective fuel and fuel-related costs and noa-fuel Q&M costs,
and the treatment of savings for retail ratemaking purposes, shall be calculated ss provided in the JDA, unless
explicitly changed by order of the Commission.

4.7 Reguired Records. DEC and PEC shall keep records related to the JDA or any successor document as prescribed
by the Commission und in such deiail as may be necessary {0 enable the Commission and the Public Staff to andit
beth the setual joint dispatch costs and the sharing of cost savinga,

4.8 Auditing of Negative Margins. DEC and PEC alss shall keep records that provide such detail as may be necessary
to enable the Commission and the Public Stail to audit the circumstances that cause any negative margin on 2 Nen-
Mative Load Sale or a nepative transfer payment made pursuant to Section 7.5(a)ii) of the JDA.

4.9 Protection of Conunission's Authority, Neither DEC, PEC, nor any Affiliate shall assert in any forum - whether
judicial, sdministrative, federal, state, local or otherwise - cither on its own initiative or io support of any other
entity's assertions that nay nspect of the JDA or successor document is intended to dimiuish or slter the jurisdiction
or authority of the Commission over BEC or PEC, including, among other things, the {urisdiction and authority of
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the Conumission to do the following: (a) éstablish the retail rates on a bundled basis for DEC or PEC, (b) to impose
regulatory accounting and repurting/rcquirements. {c} impose service quality standards, (d) require DEC and PEC
to engage separately in least cost integrated resource planning, and (¢) issue certificates of public convenience and

necessity for new generating and transmission resources. ’

4.10 Preventive Action Reguired, DEC, PEC, Duke Encrgy, and other AflHiates shall take all necessary actions to
prevent the generating facilities owned or controlied by DEC o PEC from being considered by the FERC fo be (n)
part, or ail, of 8 power pool. (b} sufficiently integrated to be one integrated system, or {¢) otherwise fully subject to the
FERC’s jurisdiction, ag the result of DEC's and PEC's participation in the JDA or any successor document.

4.11 Modificarion and Terminarion. DEC and PEC shall modify or terminate the IDA if at any time following
consummation of the Merger the Commission finds, after notice and opportunity to be heard, that the JDA dots not

produce overall cost savings for, or is otherwise not in the best interests of, the North Carolina ratepayers of both
" DEC and PEC.

SECTION V

MO7 TREATMENT OF AFFILIATE COSTS AND RATEMAKING

The following Regulatory Conditions are intended to ensure that the costs incurred }y DEC and PEC are properly incurred,
accounted for, and directly charged, directly assigned, or allocated to their respective North Carolina retail operations and that
only costs that produce benefits for their respective Retail Native Load Customers are included in DEC's and PEC's North
Carolina retaif cost of service for ratemaking purposes. The procedures set forth in Condition 13.2 do not apply to an advance
notice filed pursuant to this section.

.

I3

5.1 decess o Baok‘§ and Records. In gecordance with North Carfina law, the Commission and the Public Staff shali -
continue to have aceess 1o the books and records of DEC, PEC, Duke Encrgy Corporation, other Alfiliates, and the
Nonpublic Utility Operations.

3.2 Pracurement or Provision of Goods and Services by DEC or PEC to or from Affiliates or Nonpublic Uttty
Operatipns. Except a5 {o transactions between DEC and PEC pursuant to filed and approved service agresments and
lists of services, and subject to additional provisions set forth in the Code of Conduct, DEC and PEC shall take the
following actions in connection with procuring goods and services for their respective utility operations from Affifiates
or Nonpubtic Utility Operations and providing good/s and services to Affiliates or Nonpublic Utility Operations:

{a) DEC and PEC shall seek out and buy all goods and services from the lowest cost qualified provider of comparable goods
and services, and shall have the burden of proving that any and all goods and services procured from their Utility Affiliates,
Non-Utility Affitiates, and Nonpublic Utitity Operations have been procured on terms and conditions comparable fo the most
favorable terms and conditions rcasonably available in the relevant market, which shall include a showing that comparable goods ™
of services could not have been procured at a fower price from qualified non-Affiliate sources or that neither DEC nor PEC could
have pmvidcd‘thc services or goods for itself on the same basis at 8 lower cost. To this end, no less than every four years DEC
and PEC shall perform comprehensive, non-solicitation based assessments at a functional level of the market competitivencss
of the costs for goods and services they receive from a Utility Affiliate, DEBS, PESC, ancther Non-Utility Affiliate, and a
Nenpublic Utility Operation, including periodic testing of services being provided internally or obtained individually through
outside providers, To the extent the Commission approves the procurement or provision of goods and services between and
among DEC, PEC, and the Utility AfTiliaies, those goods and services may be provided at the supplier's Fully Distnibuted Cost.

{b} To the extent they are allowed to provide such goods and services, DEC and PEC shall have the burden of ﬁruving that afi
goods and services provided by either of them to Duke Energy, a Non-Litility Affiliate, any other Affiliate, or a Nonpublic Utility
Operation have been provided on the terms and conditions comparable to the most favorable terms and conditions reasonably
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availabie in the market, which shall include a showing that such goods or services have heen provided at the higher of cost or
market price. To this ond, no less than every fuur years DEC and PRC shall perform comprehensive, non-solicitation based
assessments at a functivnal level of the market competitiveness of the costs for guods and services provided by either of them
to a Utility Afftliate, DEBS, PESC, another Noan-Utility Affiliate, any ather Affiliate, and a Nonpublic Utility Operation.

*108 {c) The periodic assessments required by subdivisions {a) and (b) of this subsection may take into constderation
qualitative as well as quantitative factors, To the extent that comparable goads or services provided to DEC ur PEC or by DEC
or PEC are no commercially available, this Regulatory Condition shali not apply.

5.3 Location of Core Utility Functions. Core atility functions {Le., thase that are considered public utitity sperations
and support functions) will be part of DEC and PEC, and the employers performing these functions witl be DEC and
PEC emplayees and not seivice company employees of DEDS or PESC, If fn the future DEC or PEC desires to move
these functions (o another eutity, Regulatory Condition 13.2 will apply and 30 days’ advance notice will be required,
The following functions are core utility functions for DEC and PEC:

() Outage and Mamtenance Services Fuels and System Optimization Power Generation Opsrations;

(b} Blectric Transmission and Distribution Operations, Engineering and Construction; (except for grid modermzation functions,
which muay remain in DEBS);

{¢} Projest Management and Construction (except for Enterprise Praject Management Center of Excellence, Project
Development and [aitlation, Fossil/Hydro Retrofits, Major Project Services, Commercial and International Major Projects and
Performance Improvement, which may remain in DEBS);

{4 Environmental Health and Safety {except for Health and Safety, Environmental Programs and Compliance, EHS Support
Systems, and Duke Encrgy International, which may remain in DEBS);

(¢} Central Programs and Services for Fossil/Hydro Services {except for Central Programs, Application Support, MERC CIP,
SMEs, Discipline Engineering, CT Services, Lab Services, Environmental Compliance Strategy, and Emerging Technology,
which may remain iz DEBSY,

(£ Customer Operations/Customer Relations;

{z) Rates and Repulatory (except for Rate Design and Analysis and State Support and Research, which may remain in DEBSY,

{1y Nuclear Generation {except for Nuclear Development, which may remain in DEBS);

{1) Wholesale Power and Renewable Generation; and

(1) Integrated Resource Planning and Analytics (except for Production Cust Modeling & 17ata Management, which may remain
in DEBS).

Notwithstanding the foregoing, DEC and PEC may file a list of employees at the higher lovels of management for their core
utshity functions that they proposs te remain or become DEBS or PESC employess, Withun 30 duys of this filing. the Public
Staff shall {ile 2 responge and make a recommendation as to how the Commission should proceed, This filing shalt be made in
Decket No. E-7, Sub 986A, and will not be subject 1o the provisions of Regulatory Condition 13.2.
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8.4 Service Agreements and Lists of Services.

(a) DEC and PEC shall file pursuant to (.8 02-153 {inal proposed service agreements that authorize the provision and receipt
of non-power goods or services between and among DEC, PEC, their Affiliates or Nonpublic Utility Operations, the Hist(s) of
goods and services that DEC and PEC each intend to take from DEBS and PESC, the list{s) of goods and services DEC and
PEC intend to take from each other and the Unlity Affiliates, and the basis for the determination of such list(s) and the elections
of such services. All such lists that involve payment of fees or other compensation by DEC or PEC shall require acceptance
and authorization by the Commsssion, and shall be subject t any other Commission action required or authorized by North
Carolina law and the Rules and osders of the Commission.

*109 (b) DEC and PEC shall take goods and services from an Affiliate only in accordance with the filed service agreements and
approved list(s) of services. DEC and PEC shall file notice with the Commission in Docket Nos, E-7, Sub 9864, and E-2, Sub
998A, respectively, at feast 15 days priot to making any proposed changes to the service agrecments or to the lists of services.

8.8 Charges for and Allocations of the Costs of Affillate Transactions. Yo the maximum cxtent practicable, all costs of
Affiliate transactions shall be directly charged. When not practieable, such costs shall be assigned in proportion to the
direct charges, [f such costs are of a nature that direct charging and direct assignment are not practicable, they shail

be allocated in sccordance with Commission-approved allocation methods, The following additional provisions shall
apply:

{a) DEC and PEC shall keep on file with the Commission cost allocation manuals (CAMs) with respect to goods or services
provided by DEC or PEC, uny Utility Affiliate. DEBS or PESC, any other Non-Unlity Affiliate, Duke Energy, any other
Affitiates, or any Nonpublic Utility Operation to gither DEC or PEC.

(b} Each CAM shall describe how all directly charged, direct assignment, and other costs for each provider of goods and
services will be (.hargcd between and among DEC, PEC, their Utility Affiliates, Non-Utility Affiliates, Duke Energy, any other
Affilvates, and the Nonpublic Utility Operatiuns, and shall include a detailed review of the common costs to be allocated and
the atiocation factors to be used.”

(c) The CAM(s) shall be updated annually, and the revised CAM(s) shall be filed with the Commission no later than March 31
of the year that the CAM(s) are to be in effect. DEC and PEC shail review the appropriateness of the atlocation bases every two
years, and the results of such review shail be filed with the Commission. Interim changes shall be made to the CAM(s}, if and
when necessary, and shall be filed with the Commission, in accordance with Regulatory Condition 5.6.

{d) No changes shall be made to the procedures for direct charging. direct assigning, or allocating the costs of Affiliate
transactions or to the method of accounting for such transactions associated with goods and services (including Shared Services
provided by DEBS or PESC) provided to or by Duke Energy, other Affiliates, and the Nonpublic Utility Operations until DEC
or PEC has given 15 days’ notice to the Cormmission of the proposed changes. in accordance with Regulatory Condition 5.6,

8.8 Procedures Regarding Interim Changes to the CAMs or Lists of Goods and Services for which 15 Days’ Notice Is
Required. With respect to interim changes to the CAMs or changes to lists of goods and services, for which the 15

day notice to the Commission is required, the follewing procedures shall apply: the Public Staff shall file a response
and make a recommendation as to kow the Commission should proceed before the end of the notice period. If the
Commission has not issued an order within 30 days of the end of the notice perid, DEC or PEC may proceed with the
changes but shall be subject to any fully adjudicated Commission arder on the matter. The provisions of Reguiatory V
Condition 13,2 do not apply to advance notices filed pursuant to Reguiatory‘Condition 3.5(c) and {d). Such advance
aotices shall be filed in Docket Nus: E-7, Sub 986A, and E-2, Sub 998A,
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3.7 Annual Reports of Affiliote Transactions. DEC and PEC shall file annugl reports of affiliated transactions with the
Commission in a format to be preseribed by the Commission in Docket Nos. E-7, Sub 9864, and E-2, Sub %98A. The
report shatl be filed on or before May 30 of each year, for activity through December 31 of the preceding year, BEC,
PEC, and other parties may propose changes to the required affiliated {ransaction reporting requirements and submit
them to the Commission for approval, also in Docket Nos. E-7, Sub 9868, and E-2, Sub 9988,

3.8 Tldrd-party Independent Andits of Affilinte Transactions.

*110 {a) Mo less often than svery two years, a third-party independent sudit shall be conducted relmed to the affiliate
transactions underiaken pursuant to Affiliate agreements filed in accordance with Regulatory Condition 3.4 and of DEC's and
PEC's compliance with alf conditions approved by the Commmssion concerning Affiliate transactions, including the propriety

of the transfer pricing of geods and services between and/or among DEC, PEC, other Affiliates, and ali of the Nonpublic Utility
Operations.

(i) The first audit following the close of the transaction shalf begm two years from the date of close and shall include whether
DEC and PEC have adopied systems, policies, CAMs, and other processes to ensure compliance with all of the conditions refated
to Affiliate dealings aad the Code of Conduct and have operated in accordance with those conditions and Code of Conduct.

(i) The second audit shall begin two years from the date of the Commission's order on the independent auditer's final report
on the {irst audit or, if no such order is issued, two years from the date of such final report. 1t shall include whether DEC's and
PEC’s transactions, services, and other Affiliate denlings pursuant to the regulated utility-to-reguinted utility service agreement
and any other utility o utility agreements are consistent with alt of the conditions zelated to affiliate dealings and the Code of
Conduct and whether DEC and PEC have operated in accordance with those conditions and Code of Conduct,

{iif} The third audit shall begin two years from the date of the Commission’s order un the independent auditor's final report on
the second audit or, if no such order is ssued, two vears fiom the date of such finat report 1t shall include whether DEC's and
PEC’s transactions, services, and other Affiliate dealings pursuant (o the Service Company Utility Service Agreement and other
Affiliate transactions other than transactions undertaken pursuant to regulated utility o regulated utility service agreements

are consistert with all of the conditions related to affiliate dealings and the Code of Conduct and whether DEC and PEC have
operated in accordance with those conditions and Code of Conduct.

{iv) Thereafier, independent audits shall cccur cvery two years from the date of the Commission's order on the immediately
preceding auditor's final report or, if no such order is issued, two years from the date of such final report The subject matter of
these audits shall alternate between the subject matters for the second and third independent audits. DEC or PEC may request
achange in the frequency of the audit reports in futere years, subject to approval by the Commission,

{b) The following further requircments apply:

{13 The independent auditor shall have sufficient aceess to the books and records of DEC, PEC, Dube Energy, other Affitiates,
and all of the Nonpublic Utitity Operations to perform the audits.

(i1} For each audit, the Public Staff shall propose one or more independent auditor(s). DEC, PEC, and other parties shalf have an
oppestunity to comment and propose additional auditors. Selection of the independent auditor shall be made by the Commission.
Any party proposing an wdependent auditor shall file such auditur’s audit proposal with the Commission

#3111 (iil) The independent auditor shall be supervised in its duties by the Public Staff, and the suditor’s reports shall be filed
with the Commission,
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5.9 On-Going Review by Conumnission.

(@) The services rendered by DEC and PEC to their Affiliates and Noapubtic Utility Operations and the services received by

DEC or PEC from thew Affiliates and Nonpublic Utility Operations pursuant to the filed service agreements, the costs and
benefits assigned or allocated in connection with such services, and the determnation or cakeulation of the bases and factors
utilized to assign or allocate such costs and benefits, as well as DEC's and PEC's compliance with the Commission-approved

Code of Conduct and all Regulatory Conditions, shall remain subject to ongeing review. These agreements shall be subject o -
any Commission action required or\authorizcd by North Carolina law and the Rules and orders of the Commission.

{b) The service agreements, the CAM(s) and the assignments and atlocations of costs pursuant thereto, the biannual allocation
factor reviews required by Regulatory Condition 3.4(¢c), the list(s) and the goods and services provided pursuant therelo, and
any changes to these documents shall be subject to ongoing Commission review, and Commission action if appropriate

5.80 Future Orders. For the purposes of North Carolina retail accounting, reporting, and ratemaking, the Commission
may, after appropriate notice and opportunity to be heard, issue future grders relating to DEC's or PEC's cost of
service as the Commission may determine are necessary to ensure that DEC's and PEC's operations and transactions
with their Affiliates and Nonpublic Utility Operations are consistent with the Regulatory Conditions and Code of
Conduct, and with any other applieable decisions of the Comumission.

5.11 Review by the FERC. Notwithstunding any of the provisions contained in these Reguiatory Conditions, to the
extent the aliocations adopted by the Commission when compared to the allocations adepted by the other State
commissions with ratemaking authority as to a Utility Affitiate of DEC or PEC result in significant trapped costs
related fo *non-power goods or administrative or management services provided Sy 4n associate company organized
specifically for the purpose of providing such goods or services to any public utility in the same holding company
system, including DEC and PEC, DEC and PEC may request pursuant to Section 1275¢(b) of Subtitle F in Title XH of
PUHCA 2003 that the FERC ‘review and authorize the allocation of the costs for such goods and services to the extent
relevant to that associate company.' Such review and suthorization shall have whatever effect it is' determined to

have under the law. The quoted language in this Condition is taken directly from Section 1275(b} of Subtitle F in Title
XII of PUHCA 2008, The terms ‘assaciate company* and *holding company system* are defined in Sections 1262(2)

and 1262(9), respectively, of Subtitle F in Title X11 of PUHCA 2005 and have the same meanings for purposes of this
condition.

5.12 Biannaal Review gf Certain Transactions by internal Auditors. Transactions between DEC or PEC and Duke
Energy, other Affiliates, or the Nonpublic Utility Operations, transactions between DEC and PEC, and other
transactions between or among Affiliates if such transactions arve reasonably likely to have a significant Effect on -
DEC's or PEC's Rates or Service, shall be reviewed at least biannually by Duke Energy Corporation's internal
auditors. To the extent external andits of the transactions are conducted, DEC and PEC shall make available such
audits for review by the Public $taff and the Commission. DEC and PEC alse shall make available for review by the
Public Staff and the Commission all workpapers relating to internal audits and all other Internal audit workpapers,

if any, related to alfiliate transactions, and shall not oppose Public Staff and Commission requests to review relevant
external audit workpapers.

5.13 Netice of Service Company and Non-Utility Affiliates FERC Aundits. At such time as either DEC, PEC, Duké

Energy, BEBS, or PESC receives notice frgm the FERC related to an gudit of any Affiliate of DEC or PEC, DEC

or PEC shall promptly file a notice the Commission that such an sudit will be commencing. Any initial report of the

FERC's nudit tcam shall be provided fo the Public Stafl, and any final report shall be filed with the Commission in
JDocket Nos, E-7, Sub 986E, and E-2, Sub 998E, respectively.
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5.14 Acquisition Adjustment. Any acquisition adjustment that results from the Merger shall be excluded from DEC's
and PEC's utility accounts and treated for regulatory accounting, reporting, and ratemaking purposes so that it does
not affect DEC's or PEC's North Caroling retail electric rates and charges.

3,15 Non-Consummation of Merger. if the merger is not consummated, neither the cost, nor the receipt, of any
termination payment between Duke Energy and Progress Energy shall be allocated to DEC or PEC or recorded on
their books, DEC's or PEC’s North Carolina retail customers shall not stherwise bear any direct expenses or costs
associated with a failed merger.

8.16 Protection from Commitments to Wholesale Customers.

*112 () For North Carolina retail electric cost of service/ratemaking purposes, DEC's and PEC's respective electric system
costs shall be assigned or dllocated berween and among retail and wholesale jurisdictions based on reasonable and appropriate
cost causation principles. For cost of service/ratemaking purposes, North Carolina retail ralepayers shall be held harmless from
any cost assigament or allocation of costs resulting from agreements between DEC and the Catawba Joint Gwners, between

PEC and the North Carolina Eastemn Municipal Powsr Agency as joint owner, and between either DEC or PEC and any of
their wholesale customers.

tb) To the extent commitments to DEC's or PEC's wholesale customers relating to the Merger are made by or impesed upon
DEC or PEC, the effects of which (§) decrease the bulk power revenues that are assigned or allocated to DEC's or PEC's North
Carolina retail operations or credited to DEC's or PEC's jurisdictional fuel expenses, (if) increase DEC's or PEC's North Carolina
retail cost of service. or (iii) increase DECs or PEC's North Carolina retail fuel costs under reasonable cust assignment and

alfocation practices approved or allowed by the Commission, those effects shall not be recognized for North Carclina retail
cost of service or ratemaking purposes.

{c) To the extent that commitmants are made by or imposed upon DEC, PEC, Duke Energy Corporation, ancther Affiliate, ora
Nonpublic Utility Operation relating to the Merger, either through an offer, asettlement, or as a resuit of a regulatory ovder, the
effects of which serve to increase the North Carolina retail cost of service or North Caroling retail fuel costs under reasonable
cost allocation practices, the effects of these commutments shall not be recogrized for North Carolina retail ratemaking purposes.

8,17 Joint Owner-Specific Issues. Assignment or aliocation of costs to the North Carolina retail jurisdiction shall not
be adversely affecied by the manner and amount of recovery of electric system costs from (a) the Catawba Joint
Owners as a result of agreements between DEC and the Catawba Joint Owners or (b) the Nerth Caroling Eastern
Municipal Power Agency s & result of agreements hetween it and PEC,

5.18 Inclusion of Cost Savings in Fuinre Rate Proceedings. Neither DEC, PEC, Duke Energy Corporation, any other
Affiliate, nor a Nonpubtic Utility Operation shall sssert that any interested party is prohibited from seeking the

inctusion in future rate proceedings of cost savings that may be realized as & result of any business combination
trangaction impacting DEC and PEC.

5.19 Reporting of Costs (o Aclieve, The Nerth Carolina portion of costs to achieve any buginess combination
transaction savings shail be reflected in DEC's and PEC's North Carolina ES-1 report as recorded on its books and
records under generally accepted accounting principies. DEC and PEC shail include as a fostnete in the £8-1 reports
the merger refated cosis to achieve that were expensed during the relevant peviod,

8.20 Accounting for Costs to Achieve Related to Hivtorical Events fnvolving PEC, All costs of PEC's merger with
North Carnlina Natural Gas Company. the Formation of Progress Energy, aad Progress Energy's merger with
Florida Progress Corporation shatl be exctuded from PEC's utility aceounts, and ail direct or indirect corporate cost
increases, if any, attributable to these three eveats shall be excluded from utility costs for ail purposes that affect
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PEC's vegulated retail rates and charges. For purposes of this condition, the term *corporate cost increases® is defined
a3 costs in excess of the level PEC would have (a) incutred using prudent business judgment, or (b) had nliocated to it
had these transactions not occurred. *Corporate cost increases* shall also include any payments made under change-

of-control agreements, salary continuation agrecments, andfor oiher severance- or personnel-type arrangements that
are reasonably attributable to these transactions,

8.21 Liabilitles of Cinergy Corp. and Flerida Progress Corporation,

*113' (8) DEC's and PEC's Retail Native Load Customers shall be held harmless from all Habiluties of Cinergy Corp. and ils
subsidiaries, including those incurred prior to and after Duke Efiergy’s acquisition of Cinergy Corp. in 2006. These liabilities
include, but are not limited to. those associated with the following: (i) manufactured gas plant sites, (i) asbestos claims, (if)
environmental compliance, (iv) pensions and other employee benefits, (v) decommissioning costs; and (vi) taxes.

{b) DEC's and PEC's Retai} Native Load Customers shall be held harmless from all Habilities of Florida Progress Corporation
and its subsidiaries. including those incurred prior w and after Progress Energy's acquisition of Florida Progress Corporation
in 2000, These liabiities include, but are not limited to, those associated with the following: (i) any outages at and repairs of
Crystal River 3, (ii) manufactured gas plant sites, (15} ashestos claims, (iv) environmental compliance, {v) pensions and other
employee bonefits, (vi) decommissioning costs. and {vii) taxes,

{c) DEC’s Retail Native Load Customers shall be held harmless from all current and prospective linbilities of PEC, and PEC's
Retail Native Load Customers shall be held harmless from ali current and prospective liabilities of DEC.

5.22 Hold Harmless Commitment. DEC, PEC, Duke Energy, the other Affiliates, and alf of the Nonpublic Utitity
Operations shall take all such actions as may be reasonably necessary snd appropriate to hold North Carolina retail
ratepayers harmiess from the effects of the Merger, including rate increases or foregone opportunitics for rate
decreases, and other effects otherwise adversely impacting North Carolina retail customers.

5.23 Cost of Service Manuals. Within six months after the closing date of the Merger, BEC and PEC shall each

file with the Commission revisions to its electric cost of service manual to reflect any changes te the cost of service
determination process made necessary by the Merger, any subsequent alterations in the organizational structure

of DEC, PEC, Duke Energy, other Affiliates, or the Nonpublic Utility Operations, or other circumsiances that
necessitate such changes, These [ilings shall be made in D‘mket Nos. E-7, Sub 9864, and E-2, Sub 9984, respectively.

SECTION VI

CODE OF CONDUCT

These Regulatory Conditions include a Code of Condug:t in Appendix A The Code of Conduct governs the relutionships,

activities and transactions between and among the public utility operations of DEC, PEC, Duke Energy. the Affitiates of DEC
and PEC. and the Nonpublic Utility Operations of DEC and PEC. '

6.} Obligation to Comply with Code of Conduct. BEC, PEC, Duke Encrgy, the other Aliiliates, and the Noapublic
Utility Operations shall be bound by the terms of the Code of Condnet set forth in Appendix A and as it may
subsequently be amended.

SECTION VH

FINANCINGS

s 3
R Vi kS DOEvYes LKL

137
4 0000191



SOAH Dkt No, 473-17-1172
PUC Docket No. 46238
Staff RFI 2-17 (NEE)

Page 138 of 228

in the Matter of Application of Duke Energy Corporation..., 288 P.U.R.4th 383...

The following Regulatory Conditions are intended 10 ensure {(a) that DEC's and PEC's capital structures and cost of capital are
not adversely affected through their affiliation with Duke Energy. each other, and other Affilintes and (b} that both DEC and
PEC have sufficient access to equity and debt caputal at a reasonable cost 1o adequately fund and maintain their current and
future capital needs and otherwise meet their service obligations to their Customers.

“414 These conditions do not supersede any orders or directives of the Commission regarding specific securities issuances
by DEC, PEC, or Duke Energy. The approval of the Merger by the Commission does not restrict the Commission's right to
review, and by order to adjust, DEC's or PEC’s cost of capital for ratemaking purposes for the etfect(s) of the securities-related
transactions associated with the Merger,

7.1 Acconnting for Equity Investment in Holding Company Subsidiaries. Duke Energy shall maintain its books
and records 5o that any net equity investment in Cinergy Corp. and Progress Energy, their subsidiaries, or their
suceessors, by Duke Energy or any Affiliates can be identificd and made available on an ongoing basis, This
information shall be provided to the Puble Staff upon its request,

1.2 Accounting for capital structure comporients and cost rates. Duke Energy, DEC, and PEC shall keep their respective
accounting beoks and records in 8 manner that will atiow all capital structure components and cost rates of the cost of

capital to be identified easily and clearly for cach entity on s separate basis, This information shall be provided to the
Public Staff upon its request,

1.3 Accounsing for Eguity Investment in DEC and PEC. DEC and PEC shall keep their respective accounting books
and records so that the amount of Duke Energy's equity investment in DEC and PEC can be ideatified snd made
available wpon request on an ongoing basis, This information shail be provided to the Public Staif upon request.

7.4 Reporting of Capital Contributivns, As part of their Commission ES-1 Reports, BEC and PEC shall include a
schedule of any capital contribution{s} received from Nuke Energy in the applicable ealendar quarter,

1.5 fdemification of Long-term Debt Issued by DEC or PEC. DEC and PEC shall each identify as clearly ag possible
long-term debt (of more than one year's duration) that they issue in connection with their regulated utility operations
and capital requirements or to replace existing debt.

7.6 Procedures Regarding Proposed Financings.

{a) For all tvpes of financings for which DEC or PEC (or their subsidiaries} are the issuers of the respective secunttics, DEC
or PEC (or thew subsidianes) shail request approval from the Commission to the extent required by 4 % oZ-fott through G S
62 169 and Commission Rule R1-16. Generally, the format of these filings should be consistent with past practices. A “shelf
regigtration’ approach (similar to Docket No. E-7, Sub 727} may be requested.

(b) For all types of financings by Duke Energy, other than short-fenm debt as described in (s $ <2 1o, the following shall apply

(1} On or before January 15 of each year, Duke Enecgy shall file with the Commission and serve on the Public S1aff an advance
confidential plan of all securities issuances that it anticipates o oceur during that calendar year, The annual confidential plan
shall wchude a description of all financings that Duke Fnergy reasonably believes may oceur during the applicable calendar
year. A descniption for cach financing shall include the best estimates of the following: type of security; estimate of ost rate
{e.g., inferest rate for debt); amount of proceeds; brief description of the purpose/reason for ivsue; and amount of proceeds, of
arty, that may flow to DEC or PEC.

*115 (if) If at any time material changes to the financing plans included in the filed plan appear likely, Duke Energy shall
file a revised 30-day advance confidential plan that specifically addresses such changes with the Commission and serve such
notiee on the Public Statf
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{iif) At the time of the confidential plan filings identified above, Duke Energy shall also file a non-confidential notice that states

that a confidential plan has been filed in comphance with this Regulatory Condition 7 6(b).

{(iv} Duke Energy may proceed with equity issuances upon the filing of the confidential plan. However, actual debt issuances
shall not ccour until 30 days after the advance confidential plan or revised plans are filed. In the event 1t 15 not feasible for Duke
Energy 1o file a revised advance confidential plan for a material change 30 days in advance, such plan shall be filed by a date
that allows adequate time for review or a debt 1ssuance shall be delayed to aliow such review. Prior to the Commission's action
on the confidential plan for the year i which the plan 1s filed, Duke Energy may isSue securities authorized under the previous
year's plan 1o the extent such securities were not issued during the previous year.

s

= (v) Within 15 days after the filing of an advance confidential plan or revised plan, the Public Staff vhall file a confidential report
with the Commission with respect to whether any debt issuances require approval pursuant to G S 62-160 through G S 63-109
and Commission Rule R1-16 and shall recommend that the Commission issue an order deciding how to proceed. Duke Energy
shall have seven days in which to respond to the repor. [f the Commission deternunes that any debt issuance requires approval,
the Commission shall issue an order requiring the filing of an application and no such issuance shall occur untd the Commission
approves the application. | f the Commission determines that no debt issuance requires approval, the Commission shail issue an
order so nuling. At the end of the notice period, Duke Encrgy may proceed with the debt issuance, but shall be subjcet to any
fully adjudicated Commission order on the matter; provided, however, that nothing herein shall affect the applicability of G &

62-170 or other simular provision to such securities or obligations.

i

{vi) Onor before April 15 of each vear, Duke Energy shall file with the Commission a report on all financings that were executed
for the previous calendar year. The actual reports should include the same information as required above for the advance plans

plus the actual issuance costs.

{e) if a filing with the Securities and Exchange Commission or other federal agency will be made in connection with asecurities
issuance, the notice shall describe such filing(s) and indicate the approximate date on which it would occur.

d} Securities issuances or financings thut are associated with a merger, acquisition, or other business combination shall be filed
in comjunction with the information requirements and deadlines stated in Regulatory Conditions 9.1 and 9.2, and this Condition
iy

1.6 shall not apply to such sccurities issuances or financings.

1.7 Bioney Pool Agreement. Subject to the limitations imposed in Regulatory Condition 8.4, DEC and PEC may
borrow through Duke Energy's ‘Utility Money Pool Agreement® (Utility MPA), provided as follows: (a) participation
in the Utility MPA is limited fo the parties to the Utility MPA (!ated November 1, 2008, as filed with the Commission
on Nevember 17, 2008, in Docket No. E-7, Subs 795A and 818, plus PEC, PEF, Progress Energy, and PESC; and

{b) the Utility MPA continues to provide that no loans through the Utility MPA will be made to, and no borrowings
through the Utility MPA will be made by, Duke Energy, Progress Energy, and Cinergy Corp. If after December

31, 2011, Duke Ohio's generation assets are no ionger dedicated to serving retail load in its service territory and
subject to the Electric Sccurity Plan {as approved in Case _x\'n. 08.926-EL-380, er al.), and Duke Ohio continues to

he a participant in the Utility MPA, then DEC and PEC shall seek Commission approval within six mouths of such
accurrence. in order to continue participating fn the Utility MPA, DEC and PEC shall discontinue such participation

within six months after the issvance of a Commission erder denying such approval.

n

7.8 Borrowing Arrangemenis, Subject {0 the limitations imposed in'Regulatory Condition 84, DEC and PEC may
borrow shert-term funds through one or more joint external debt or credit arrangements {a Credit Facility), provided

that the following conditions are met:

*116 {a) No barrowing by DEC or PEC under aCredit Facil ity shall exceed one year in duration, absent Commission approval;

T
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(b} No Credit Faeility shall include, as aborrower, any party other than Duke Energy, DEC, PEC, Duke Indiana, Duke Kentucky,
PEF, and, subject to the limitations described in this section, Duke Ohio;

{c) DEC's and PEC's particspation in any Credit Facility shall in no way cause esther of them fo guarantee, assume Hability for,
or provide collateral for any debt or credit other than its own; and

(d) Duke Ohio may participate in a Credit Facility to the extent the sbove conditions are met and iis generation assets remain
dedicated to serving retail foad in its service territory and subject to the Electric Security Plan (as approved in Case No, 08-920-
EL-8SC). et al), or subject to traditional utility regulation.

ifafter December 31, 2011, Duke Chio's generation assets are 1o longer dedicated to serving retad load in its service territory
and subjeet to the Electric Security Plan (as approved in Case No 08-920-EL-850, er al.}, thea DEC and PEC shail be required
10 seek Commission approval within six months of such occurrence, in order to continue to participate in a Credit Fueiity in
which Duke Ohio is or will be a participant. DEC and PEC shall discontinue such participation within six months afler the
issuance of an order by the Commission denymg such spproval,

7.9 Long-Term Debt Fund Restrictions. DEC and PEC shall sequire their respective long-term debt funds through the
financial markets, and shall aeither borrow from, nor lend to, on a long-tevm basis, Duke Energy or any of the other
Affilintes. To the extent that cither DEC or PEC borrows on short-term or long-term bases in the financial markets
and is able to obtain a debt rating, its debt shall be rated under its own name.

SECTION Viif
CORPORATE GOVERNANCE/RING FENCING

The foliowing Regulatory Conditions are intended to ensure the continued viadility of DEC and PEC and to insulate and protect
DEC, PEC, snd their Retail Native Load Custorners from the business and financial risks of Duke Energy and the Affiliates
within the Duke Energy holding company system, including the protection of utility assets from Habilities of Affiliates,

8.1 Investment Grade Debt Rating. DEC and PEC shall manage their respective businesses so as to maintain an
investment grade debt rating on atl of their rated debt issuances with all of the debt rating agencies on all of their
rated debt issuances. If DEC's or PEC's debt rating falls to the lowest level still considered investment grade at the
time, DEC or PEC shall fite written notice to the Commission and the Public Staff within five {5) days of such change
and an explanation as to why the downgrade oveorred. Within 45 days of such notice, DEC or PEC shall provide the
Commission and the Public Staff with a specific plan for maintaining and improving its debt rating, The Commission,
#fter notice and hearing, may then take whatever action it deems necessary consistent with North Carolina law to
protect the interests of DEC's or PEC's Retail Native Load Cusfomers in the continuation of adequate and refiable
service a1 just and reasonable rates.

8.2 Distributions from DEC and PEC t¢ Holding Company. DEC and PEC shall limit cumulative distributions paid to
Duke Energy subsequent to the Merger to (8) the amount of Retained Earnings on the day prior te the closure of the
Merger, plus (b} any future earnings recorded by DEC and PEC subsequent to the Merger.

8.3 Debt Ratio Restrictions. To the extent any of Duke Energy's external debt or credit arrangements contain
covenants restricting the ratio of debu to total capitalization on a consolidated basis to a2 maximum percentage of debt,
Duke Faergy shall ensure that the capital structures of both DEC and PEC individually meet those restrictions.
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8.4 Limitation on Continued Participation in Utility Money Pool Agreement and other Joint Debt and Credit
Arrangements with Affiflates. DEC and PEC may continue to participate in the Utility MPA and any other
awthorized joint debt or credit arrangement as provided in Reguiatory Conditions 7.7 and 7.8 only to the extent such
participation is beneficial to their respective Refail Native Load Customers and does not negatively affect DEC's or
PEC's ability fo continue to provide adequate and reliable service at just sud ressonsble rates,

8.5 Notice of Level of Non-Utility Investment by Holding Company System. In order to enable the Commission to
determine whether the cumulative investment by Duke Energy in assets, ventures, or entities other than reguiated
utitities is reasonably likely to have an Effect on DEC's or PEC's Rates or Service so as to warrant Commission action
{pursuant to Regulatory Condition 8.7 or other applicable authority) (o protect Retail Native Load Customers, Duke
Energy shall notify the Commission within 90 days following the end of any fiscal year for which Duke Energy reports
to the Securities and Exchange Commission asseis in its operations other than regulated utilities that are in excess of
22% of its consolidated total assets, The following procedures shiil apply to such a notice:

*117 () Any interested party may file comments within 45 days of the filing of Duke Energy's notice.

{b) If timely comments are filed, the Public Staff shall place the matter on a Commission Staff Conference agenda as soon
as possible, but in no event later than 13 days afler the comments are filed, and shali make a recommendation as to how the
Commission should proceed. If the Commission determines that the percentage of total assets invested in Duke Energy's its
operations other than regulated utilities is reasonably likely to have an Effect on DEC's or PEC's Rates or Service so as to
warrant action by the Commission to protect DEC's and PEC's Retait Native Load Customers, the Commission shall issue an
order setting the matter for further consideration. If the Commission determines that the percentage thresheld being excesded
does not warrant action by the Commission, the Commission shall issue an order so ruling.

1

8.6 Natice by Helding Company of Certain Investmenis. Duke Energy shall file a notice with the Commission
subsequent to Board approval and as soon as practicable following any public aiinouncement of any investment

in a regulated utility or a non-regulated business that represents five (5) percent or more of Duke Energy’s book
capitalization.

8.7 Ongoing Review of Effect of Holding Company Structure. The operation of DEC and PEC under a holding

company structure shali contitue to be subject to Commission review, To the extent the Commission hias authority
under North Carclina law, it may order modifications to the structure or operations of Duke Energy, DERS, PESC,
another Alffiliate, or a Nonpublic Utility Operation, and may take whatever action it deems necessary in the interest of ’
Retail Native Load Customers to protect the economic vidbilily of DEC and PEC, including the protection of DEC's
and PEC's public udifity assets from liabilities of Affiliates.

1

8.8 Investment by DEC or PEC in Not-reguated Utility Assets and Non-uljlity Business Ventures. Neither DEC nor PEC

shall invest in a non-regulated utility asset or any non-utility business venture exceeding $50 million in purchase price

or gross book value to DEC or PEC uniess it provides 30 days' advance notice, Regulatory Condition 13.2 shall apply

to an advance notlce filed pursngat to this Reguiatory Coadition. Purchases of assets, including 1and, that wiit be held D
with a definite plan for future use in providing Electric Services in DEC's or PEC's franchise area shall be excluded

from this advance notice requirement.

8.9 Investment by Holding Company in Exempt Wholesale Generators. By April 15 of each year, Duke Energy shall
provide to the Commission fad the Public Staff a report summarizing Duke Energy's investment in exempt whelesale
generators (EWGs) and foreign utility companies (FUCOs) in reiation to its levef of conselidated refained carnings
and consolidated total capitalization at the end of the preceding year. Exempt wholesale generator and foreign utility
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company are defined in Section 1262(6) of Subtitle F in Title X1 of PUHUA 2005 and have the same meanings for
purpuses of this condition,

8.10 Notice by DEC or PEC of Defoult or Bankrupicy of Affiliate. I an Afilliate of DEC or PEC experiences a default
on an obligation that is material to Duke Energy or files for bankruptey, and such bankruptey is material to Duke

Energy, DEC or PEC shall notify the Commission in advance, if possible, or a5 soon ag possible, but not fater than ten
days from such event,

8.11 Annual Report on Corporate Governance, No ater than March 31 of each year, DEC and PEC shall file a report
incinding the following:

*118 {a} A complete, detailed organizational chant (i) wentifying DEC, PEC and each Duke Energy financial reporting
segment, and (i) stating the business purpose of each Duke Energy financial reporting segment. Changes from the report for
the immedinely preceding year shall be summarized at the beginning of the report.

(D) A list of all Duke Energy financial reporting segment that are considered to constitute non-regulated investments aad a
statement of each segment’s total capitalization and the percentage 1t represents of Duke Energy’s non-regulated investments

and total investments Changes from the report for the immediately preceding year shall be summarized at the begioning of
the reporit,

(¢} An assessment of the risks that each unregulated Duke Energy financial reporting segment could pose to DEC or PEC based
upen current business activities of those aifiliates and any contemplated significant changes 10 those activities

{dj A description of DECs, PEC's and cach Signiticant Affiliates actoal capital structure. In addstion, deseribe Duke Energy's,
ECS and PEC's goals for DEC's and PEC's capital struchure and plans for achieving such goals.

{£) A list of all protective measures (other than those provided for by the Regulatory Conditions adopted in Docket Nos. E-7,
Sub 986, and E-2, Sub 998) in effect betwesn DEC, PEC, snd any of their Affiliates, and & description of the goal of each

measure and how it achieves that goal, such as mitigation of DEC's and PEC's exposure in the event of a bankruptey proceeding
involving any Affiliate(s).

{f) A list of corporate executive officers and other key personnel that are shared between DEC, PEC and any Affiliate, along
with a description of each person's position{s} with, and duties and responsibilities to each entity.

{g) A calculation of Duke Energy’s total book and market capitalization as of December 31 of the preceding year for common
equity, preferred stock, and debt

SECTION IX

FUTURE MERGERS AND ACQUISITIONS

The following Regulatory Conditions are intended to ensure that the Comruission receives sufficient notice w exercise its
{awful authority over proposed mergers, acquisitions, and other business combinations involving Duke Encrgy, DEC, PEC,

other Affiliates, or the Nonpublic Utdity Operations. The advance notice provisions set forth in Regulatory Condition 13.2 do
not apply to these conditions,

9.4 Mergers and Acguisitions by or Affecting DEC or PEC. For any proposed merger, acquisition, or other business
combination by DEC or PEC or that would have an £fcct og DEC’s or PEC's Rates or Service, DEC or PEC shall
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file in a new Sub docket an appiication for approval pursuant (o G 8. 62-111 (4) at least 180 days hefore the proposed
closing date for such merger, acquisition, or other business combination. '

o

9.2 Mergers and Acquisiions Believed Not to Have an Effect on DEC's or PEC's Rates or Service. For any proposed
merger, acquisition, or other business combination that is believed not fo have an Effect on BEC's or PEC's Rates
or Service, but which involves Duke Energy, other Affiliates, or the Nonpublic Utility Operations and which has a
transaction value exceeding $1.3 billion, the following shall apply:

.

*119 (a) Advance notification shall be filed ;vi:h the Commission in a new Sub docket by the merging entities at least 90
days prior to the proposed closing date for such proposed merger, acquisition or other business combination. The advance
notification is intended to provide the Commission an opportunity 1o determine whether the proposed merger, acquisition, or
ather business combination is reasonably hiely to affect DEC or PEC so as to require approval pursusntto G $ 02-11Ha), The
notification shall contain sutficient information to enable the Commission to make such a determination If the Commission
determines that such approval is required, the 180-day advance filing requirement in subsection (a}, above, shall not apply.

(b) Any interested party may file comments within 43 days of the filing of the advance notification,

(c) If timely comments are filed, the Public Staff shall place the matter on a Commission Staff Conference agenda as soon
as possible, but in no event later than 15 days after the comments are filed, and shall recommend that the Commission issue
an erder deciding how to proceed. If the Commission determines that the merger, scquisition, or other business combination
requires approval pursuant 1o 45 S G-I {3, the Commission shall issuc an order requinmng the filing of an applicatiof, and no
closing can occur untit and unless the Commission approves the proposed merger, acquisition, or business combination. If the
Commission determines that the merger, acquisition, or other business combination does not require approval pursuant to {1 S
62-111{m, the Commission shall issiie an order so ruling. At the end of the notice period, if no order has been issued, Duke
Erergy, any other Affiliate, or the Nonpubtic Ulitity Operation may proceed with the merger, acquisition, or other business
‘ combination but shall be subject 10 any fully-adjudicated Commission order on the matter.

SECTION X
" STRUCTURE/ORGANIZATION

The following Regulatory Conditions aré intended to ensure that the Commission receives adequate notice of, and opportunity
to review and take such lawful action as s necessary and appropriate with respect to, changes to the structure and organization

of Duke Energy, DEC, PEC, and other Affiliates, and Nonpublic Utility operations as they may affect North Carolina retail
ratepsyess.

10.1 Transfer of Services, Functions, Departments, Employees, Rights, Assets, or Ligbilities, BEC and PEC shall file
notice with the Commission 30 days prior to the initial transfer or any subsequent transfer of any services, functions,
departments, employees, rights, obligations, assets; or Habilities from DEC or PEC to DEBS, PESC, Duke Energy,
another Affitiate, ora Nonpnb!fc Utility Operation that {a} involves services, functions, departments, employees,
rights, ebligations, assets; or Habilities other than those of a governance or corporate fype nature that traditionally
have been provided by g service company or {b) potentially would have a significant effect on DEC's or PEC's public
utitity operations. The provisions of Regolatory Cendition 13.2 apply to an advance notiee filed pursuant to this
Regulatory Condition,

19.2 Notice aid Consultation with Pubiic Staff Regarding Proposed Structiral and Organizationa! Changes. Upon
request, DEC and PEC shall meot and cansuit with, and provide requested relevant data to, the Publie Staff,
regarding plans for significant changes in DEC's, PEC's or Duke Energy’s organization, structure {including RTO
developments), and activitiess the expected or potential impact of such changes on DEC's or PEC's retaif rates,
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operations and serviee; and proposais for assuring that such plans de not adversely affeet DEC's or PEC's Retail
Native Load Customers. To the extenf that proposed significant changes are planned for the organization, structure,
or activities of au Affiliate or Nonpubtic Utility Operation and such proposed chauges are fikely to have an adverse
impact on DEC's or PEC's Customers, then DEC's and PEC's plans and proposals for assuring that those plaas do
uot adversely affect their Customers must be included in these meetings. DEC and PEC shall inform the Public Staff
promptly of any such events and changes.

SECTION XI

SERVICE QUALITY

*120 The following Regulatory Conditions are intended to ensure that DEC and PEC continue to implement and further their
commutment to providing supenor public utility service by meeting recognized service quality indices and implementing the
best practices of each other and their Utilty Affiliates. to the extent reasonably practicable.

11.1 Overall Servire Quality. Upon consummation of the Merger, DEC and PEC each shall continue their commitment
to providing superior public utility service and shail maintain the overall reliability of electric service at Jevels no less
than the overali levels it has achieved in the past decade.

11.2 Best Praciices. DEC and PEC shall make every reasonable effort to incorporaie each other's best practices into its
own practices fo the extent practicable,

11.3 Quarterly Reliabifity Reports. DEC and PEC shall each provide quarterly service relinbility reports o the

Public Staff on the following measures: System Average Interruption Duration Index (SAIDD and System Average
Interruption Frequency Index (SAIFD), The Public Staff may make such quarterly service reliability reports available
tg the public upon request.

11.4 Notice of NERC Andit. At such time as tither DEC or PEC receive notice that the North American Electric
Retiability Corporation and/or the SERC Reliability Corporation will be conducting a non-routine compliance sudit

with respect to DEC or PEC's compliance with mandatory reliability standards, DEC or PEC shall notify the Public
Staff,

113 Right-of-Way Maintenance Expenditures. DEC and PEC shall budget and expend sufficieat funds to trim
and maintain their lower voliage Hoe vights-ofeway and their distribution rights-of-way in & manner consistent
with their internal right-of-way clearance practices and Commission Rule R8-26. In addition, DEC and PEC shall

track annually, on a major category basls, departmental or division budget requests, approved budgets and actual
expenditores for right-ol-way maintenance,

11.6 Right-of-Way Clearance Practices. DEC and PEC shall each provide a copy of their internal right-of-way
clearance practices to the Pubtic Staff, and shall promptly notify the Public StalY of any significant changes or
modifications to the practices or maintenance schedules.

117 Meetings with Public Staff.
ta) DEC and PEC shall each meet annuatly with the Public Staff to discuss service quality iniliatives and resuits, including (B
ways to monitor and wnprove service quality, () nghi-of-way maintenance practices, budgets, and actual exponditures, and

{ifi) plans that could have an effect on customer service, such a3 changes to call center operations,

i) DEC and PEC shall each meet with the Public Staff at least annually to discuss potential new tariffs, programs, and services
that enable 1ts custoraers (o approprintely manage their energy bills based on the varied needs of their customers.
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11.8 Customer Access to Service Representatives and Other Services. DEC and PEC shali continue to have
Jknowledgeable and experienced custouer service representatives available 24 hours a day to respond to power outage
calls and during normal business hours to handle all types of customer Enquiries.' DEC and PEC shall also maintain
up-to-date and user-friendly online services and autoniated telephone service 24 hiours a day to perform routine
customer intersctions and to provide general billing and customer information.

11.9 Cati Center Operations. DEC and PEC shall each provide quarterly reports to the Public Staff regarding
measurements of call center performance, including answer times, and customer satisfaction with call center
aperations.

11.10 Customer Surveys. DEC and PEC shall continue to survey their customers regarding their satisfaction with
public utility service and shall incorporate this information iato their processes, programs, and services.

SECTION Xl ) '

TAX MATTERS

*121 The following Regulatory Conditions are intended 1o ensure that DEC's and PEC’s North Carolina retail ratepayers do
not bear any additional 1ax costs as a result of the merger and receive an appropriate share of any tax benefits associated with
the service company Affiliates.

*

12.1 Costs under Tax Sharing Agreements. Under any tax sharing agreement, neither DEC nor PEC shail seek (0
recover from its North Caroling retail ratepayers any tax costs that exceed DEC's or PEC's tax ligbility calculated ay
if it were 2 stand-atone, taxable entity for tax purposes.

12.2 Tax Benefits Associated with Service Companies. The appropriste portion of any income tax benefits associated
with DEBS and PESC shall accrue to the North Carolina retail operations of DEC and PEC, respectively, for
regulatory accounting, reporting, and ratemaking purposes.

SECTION XHit
PROCEDURES

The following Regulatory Conditions are intended to apply to all filings made pursuant to these Regulatory Conditions unless
otherwise expressiy provided by, Comimission order, rule, or stawte,
13.1 Filings that Do Not Involve Advance Netice. Regulatory Condition filings that are not su‘bject to Condition 13.2

shall be made in sub dockets of Docket Nos. B-7, Sub 986, and E-2, Sub 998, as follows:

() Frlings related to affiliate matters required by Regulatory Conditions 5 4, 5.5, 5.6, 8.7, and 5.23 and the {iling permitted by
Regulatory Condition 5.3 shall be made by DEC and PEC in Sub 986A and Sub 9984, respectively;

(b} Filings related to financings required t;y Regulatory Condition 7.6, and the filings required by Regulatory Conditions 8.5,
8.6, 89, 8.10 and 8.11 shall be made by DEC and PEC in Sub 986B and Sub 998R, respectively.

{¢) Files related to compliance as required by Regalatory Conditions 3.1(d) and 14.4 and filings required by Sections 1 A 2(1),
A3, (D), and (g), ILD.5, and {11.D) R of the Code of Conduct shall be made by DEC and PEC in Sub 986C and Sub 998C;

(d} Filings related to the independent audits required by Regulatory Condition 3.8 shall be made in Sub 986D;
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