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c ' .. ' 
KEMPNER WATESUPPLY CORT R 	 ORATION'S INITIAL  BliIEF , 	t 	. 

comis STOW, Keinpner Water Supply CorpOration (Ketnipnei); and filei this Initfal 

Brief. ln support thereof, Kempnef wOuld respectfull); siio; La's 'follows: 
. • 	« „ 	 . .4.  

, 	. 	- 	f., , 	„ 	. , .; 	4 	- 	-,' 	., 
. I. INTRODUCTION AND SUMMARY OF POSITION 

• E 	 *_, 	A 	 , 

Since its inception in 1977, Kempner has laid the groundwork to" he able to serve reliable, , ,-. , 
quality drinking water fo its seririce ateaActing tlrbugli Its Board of DireetOrs, kempneehas 

0 	 • 	 I 	e. 	 1 '' 

invested millions of dollars to secure raw water rights and build infra:structure to deliver water to , 
its service aiea.2  As the holder of a Certificate of COnvenience and Necess4 (cdv), Keinpner 

1 	4 	 1 
. • , 	. 	• 	. 	. 	. 	 . 

, has been'obligated to provide water service to'anyone in its certificated area since it obtained its 

CCN in 1979. ' - 	*-: 	' * 	' • 	'. ' . , 	 , 	„, t.  , 
Consistent with the idea that a CCN holder has tfie obligation to irovide settVice within iis „ . 	, 	« 

certificated area, until recently;Aerritory could be retnoved from a CCN O'faily. if the CCN holder 
, 

• , 	 . 	't 	 . ' '' 	 • • h 

. ' 	I  See Pre-fded Dirdót Testimony of Perry Steger at 4.,  
2  Id. at 4-7. 

3  Id. at 5. 	 1 
. 	 . 

•., 	4  Act Of May 29, i005, ;79th Leg., R.S., ch. 1145, § 9, sec: 13.254(a-1), 2005 To& Gen. Laws 3771, 3775, 
codified,at Teat. Water,Code Ann. § 13.254(a-1).  

, 	 1 
' 5  Id.  

3 
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refitsed or was unable to provide service.4,  Then,. in 2605; the legislature created an alternatiVe 
. «, 	... , , 	.  , , 

means by which areas within a CCN can* be modified or roked. An "owner of ti tract of land .... ev„ 	 ,1• , . 	.„ 	$, 	, 	, 	. $ 
I • L. , 

' that israt least 50 acres and-Iliat is not in a platted SUbdivision actually receiving water or sewer 
, 

serviee may petition for "expedited release of the area 'fróm i 6cri "so that .the area' may 
' ; 



receive service from another retail public utility."6  

Despite its ability and willingness to provide service,' Kempner was recently a victim of 

decertification under this alternative means provided for in TWC § 13.254(a-1).8  In Docket No. 

45778, at the request of the Lampasas Economic Development Corporation, the Commission 

decertified an approximately 149-acre tract of land from Kempner's CCN.9  Now, the City of 

Lampasas ("Lampasas) seeks to provide water service to the decertified area. 

In recognition that utilities are by nature monopolies in the areas they serve and that 

decertification can severely impact the decertified public utility's investments and expectations 

and amount to an unconstitutional taking, the legislature also dictated that, prior to rendering 

service in any way to the decertified area, the utility seeking to do so must compensate the 

decertified utility for any property that has been rendered useless or valueless to the decertified 

utility as a result of decertification.1°  

In this initial phase, the Commission's inquiry turns on the statutory construction of TWC 

§ 13.254. TWC § 13.254(d) provides that: 

A retail public utility may not in any way render retail water or sewer service 
directly or indirectly to the public in an area that has been decertified under this 
section without providing compensation for any property that the utility 
commission determines is rendered useless or valueless to the decertified retail 
public utility as a result of the decertification.11  

The legislature did not define the terms property, useless, and valueless. The Texas 

Supreme Court and constitutional protections dictate that when left undefmed, the word property 

must be construed in. its broadest sense.12  Plainly applied, the term ``xoperty" as utilized in TWC 

§ 13.254 encompasses Kempner's right to divert water under various contracts, its now 

6  Id. 

7  See Pre-filed Direct Testimony of Peny Steger at 7-8. 
a Petition of the Lampasas Economic Development Corporation to Amend Kempner Water Supply 

Corporation's Certificate of Convenience and Necessity No. 10456 by Expedited Release in Lampasas County, 
Docket No. 45778, Order (Jul. 7, 2016). 

9  
See Tex. Water Code §§ 13.001; 13.254.(TWC) 

11  TWC § 13.254(d) (emphasis added). 

17  State v. Public Utility Commission of Texas, 883 S.W.2d 190, 199-200 (Tex. 1994) (citations omitted). 
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oirersized transmission lines, its nOw oversized treatment plant, the lost economip opportunity to 
, 

serve ,the decertified tract,. and the money spent omprofessional and legal -fees as part of the 

decertificatiOn in Docket No. 45778 and the present proceeding. 	 L. 

The Word useless is ,aefmed as .,"having or tieing of no use."13  Plainly appliea, Kempner 

has no use for-part ,of the aforementioned property as a,  result of decertification. , Reading ,the 

statUteasa,whoreillustratesthatcompensationis,duefirany portioti of any property that 'is . 	. 	 „ 
.. 	.— 

_ 	, 
	. . 	1 

rendered uselésš or valUeless. In section (g), the legislature set fOrth , factors 'that 'must be , 	- t 
considered in assessing the:value of the' property for which comDensation- is 'due; -theše faCtors 

indicate that the decertified Utility should be compensated for the part of the debt, expenditures 

in planning, designing,- or constructing service facilities, and the amount of contractual 

Obligations -"alloCable' to-  the area- in question.'4  'The terms "service and "facilities, which, 
-1 

appear- in the factors, are broadly defmed terms. in:Chapter ,13 -of the Water Code and further 

support the conclusion that property that is rendered partiafly useless or valueless is 'compdtisable7 

under TWC § 13.254.'51 , 	
,r* 

_Additionally, even iftLampasas' construction of TWC §13.254 could be recpnciled.with 

all statutory language, because TWC § 13.254 is 'in essenCe a grant of eminent domain`poWer,' 

any dOubt in its meaning must be triPtly conštrued in faior of the property Owner—Kempner.'6, 

Finally, the legislatIve history illustr.ates that he language at issuelwas enacted,unaer tlie 
t - 

assumptiOn that the decertified'utilitY had never begun providing service—and that nonetheleis 

comfiensation would be due for any property rendered useless or valueless, including property 

such as debt incurred in reliance on one day serving the entire CCN. 
. 	 PkOCEDURAL HIŠTORY 

, 
On July 8, 2016, the City of Lampasas fa' ed noticp of its intent 'to provide' retail water 

f 

service to the approximately,149-acre-tract of land that Was decertified frOni Kenipner's C'CN in 
„ 

jr 

1'3  "Useless." .Merriam-Webster.corn. 
webster.com/diàtionáry/useless(November  112016).1 

14 Ilk § 13.254(g). 

15  TWC §'§13,002; 13.254(g). •  

Merriam-Webster, 2016.- http://Www:merriarn- • 
• I 	 ' 

..- 

16  City of Blue Mound v. Sw. Water Co., 449.  S.W.3d 678, 685-86 (Tex. App.—Fort Worth 2014, eo 
writ)(citing Tex. Rice Land Partners, Ltd. v. Denbuty Green Pipelini—Tex., LLC, 363 S.W.3d 192;198,_ (Tex. 2012) 

, 	 4 i 	 ,  
1 	 i 
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Docket No. 45778.17  Lampasas notice filing automatically initiated this proceeding for a 

determination of what compensation, if any, is owed to Kempner for property rendered useless or 

valueless.18  

On July 20, 2016, Kempner moved to intervene in the case and notified the Commission 

Administrative Law Judge (ALJ) that Lampasas did not seek an agreement with Kempner on a 

single appraiser.19  On August 30, 2016, the Commission referred this case to the State Office of 

Administrative Hearings (SOAH).2°  Commission Staff, Kempner, and Lampasas timely filed 

requested issues.21  

On September 23, 2016, the ALJ issued a preliminary order setting for the process to be 

followed in order to satisfy the substantive requirements of TWC § 13.254 and 16 TAC § 

24.113.22  According to the Preliminary Order, the issue of whether Kempner is owed 

compensation as a result of the decertification is to be determined under a bifurcated process: In 

the first phase, the Commission is to determine what property of Kempner's, if any, has been 

rendered useless or valueless as a result of decertification.23  Then, after issuing an interim order 

memorializing said initial determination, the Commission will conduct a determination of 

compensation due in the second phase of this proceeding.24  

The Commission has jurisdiction over this matter pursuant to Texas Water Code Chapter 

13.25  SOAH has jurisdiction over this proceeding pursuant to Texas Government Code § 

2003.049. 

12  Petition of the Lampasas Economic Development Corporation to Amend Kempner Water Supply 
Corporation's Certficate of Convenience and Necessity No. 10456 by Expedited Release in Lampasas County, 
Docket No. 45778, Order (Jul. 7, 2016). 

18  TWC § 13.254(d); 16 TAC § 24.113(i). 

19  Kempner's Motion to Intervene (Jul. 20, 2016). 

29  Commission Order of Referral (August 30, 2016). 

21  Commission Staff's List of Issues (September 2, 2016); Kempner Water Supply Corporation's List of 
Issues (September 7, 2016); City of Lampasas List of Issues (September 8, 2016). 

22 Preliminary Order (September 23, 2016). 

23  Id. 

24  Id. 

25  TWC §13.254. 
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Oiî Sefiternlier 28, 2016, Kenipner was adihiited as a party to this froceeding.26  

„ December 21, 2016; Administrative Law Judge (ALJ) Meitra Farhadi held . a hearink on .tile 

merits. At its conclusion, she ,Ordered the parties to--stibinit a proposed briefuig -schedulcand 

-outline. On December -30, 2016; ALJ Meifra Farhadi isstied SOAH (*der No. 3; adopting the 

proposed outline subject to some modifications." 

In accordance with the outline set forth by the ALJ in SOAH Order No. 3 and as part of 

,the first phase in thieprbeeeding, Kempner submits this initial:brief setting, forth. which 'nf its 

prOperty has been rendeied either useiess dr'. valueless as a.  .result of decertifiCation hs 
„. 

contemplated by TWC §Ì3.2Š4and16 TAC § 24.113(h).' 
, 

III. WHAT KEMPNERPROPERTY HAS BEEN RENDERED USELESS OR 
VALUELESS BY THE DECERTIFICATION GRANFED INDOCKET NO. 45778? 

„ 
CCN and now 'has excess and,  useless bapacit 'y; (3) Kempner spent rni11ionsof dollars in. 

constructing large transmission lines rangjng in diameter from 36 to 20" that we'r&sized to 'serve 

the entire CCI•i area and whose excess'capacity- is nów partially ušeless .tn Keriipner; (4) 

Kempner ha's lost the eCondmic opportunity tc; serire the decertified tract and realize the income z , 
it expectedlo derive ,from its iiivesim6nts" in ilie same; and (S) Kempner has incurred legal and 

professional fees, in connection with' the decertification prOceeding 'as 'well as the present. • 

prOceeding. 	1 

a. Property 

i. What constitutes property under TWC § 13.254 an'd 163AC § 24.113(h)? 

In this initial phase: the CninmisSiOn'š inquiry turns on the statutorjf construction of Tvvc 

§ 1j.254(d) and (g). In constniing statutory language; cmirts "miist 'afore& the tatute as written" 

26- SOAR Order No. 1 (Septernbei 28, 2016). 

27  SOAII Order No. 3 (Decernber 30, 2016). 

I 
As set ferth more fully beldw, 'decertification has resulted in the fcillowing of Kempner't s 

. 	- 
personal protierty to be rendered partially uselesS or 17a1ue1ess: (1) Kenipner, gecured the right to 

divert sufficient water io servethe entife.area, hAs been paying, and,will lilcilyciintinide paying' 

for a water reservatiMi in excess of its projected growth-:7-this excess ,water'anUsunk cost iš 

useless to Kempner; (2) Kempner built a water treitment plant that was sized to Serve its entii-e 
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and "refrain from rewriting text that lawmakers chose."28  The court must limit its analysis to the 

words of the statute and apply the plain meaning of those words "unless a different meaning is 

apparent from the context or the plain meaning leads to absurd or nonsensical results."29  While 

the court must consider the specific statutory language at issue, it must do so while looking to the 

statute as a whole, rather than as "isolated provisions."3°  Thus, we begin our analysis with the 

statute's words and then consider the apparent meaning of those words within their context.31  

TWC 13.254(d) states: 

A retail public utility may not in any way render retail water or sewer service 
directly or indirectly to the public in an area that has been decertified under this 
section without providing compensation for any property that the utility 
commission determines is rendered useless or valueless to the decertified retail 
public utility as a result of the decertification.32  

Subsection (g) then goes on to instruct that, "[nor the purpose of implementing [section d], the 

value of real property owned and utilized by the retail public utility for its facilities shall be 

determined according to the standards set forth in Chapter 21, Property Code, governing actions 

in eminent domain and the value of personal property shall be determined according to the 

factors in this subsection. . . ." 

The terms "property", "real property" and ``personal property" are not defined anywhere 

in the Texas Water Code. "Undefined terms in a statute are typically given their ordinary 

meaning."33  However, terms that have acquired a known and established legal meaning are 

generally construed in their legal sense.34  The Texas Supreme Court has held that the term 

"property" must be applied in its broadest sense where no further definition is provided in the 

statute where used: ``by its ordinary meaning, the term "property extends to "every species of 

28  Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433, 443 (Tex. 2009). 

29  Molinet v. Kimbrell, 356 S.W.3d 407, 411 (Tex. 2011). 

" TGS—NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 439 (Tex. 2011). 

31  Jaster v. Comet H Const., Inc., 438 S.W.3d 556, 562 (Tex. 2014). 

32  TWC § 13.254(d) (emphasis added). 

TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 439 (Tex. 2011) (citing In re Hall, 286 
S.W.3d 925, 928-29 (Tex.2009). 

34  Comperry v. State, 375 S.W.3d 508, 514 (Tex. App. 2012) (citing Medford v. State, 13 S .W.3d 769, 771—
72 (Tex. Crim. App. 2000)). 
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valuable right and inierest." 35-, It is ,`-`,commonlý used to denote everything to which is the SUbject of 

ownership, corporeal or incorpoteal, tangible or intangible:-  visible or invisible, real or personal.'t - 
The 'legislature is always presumed to legislate ;with, full knowledge of exiAing 

According13,,,  in enacting TWC -§ 13.254:the leislature left the tern" property undefmed so that' if 
.•4 

would be construed in its broadest sense—,any attempt to, curtail tthe definition of property,is 

contrary to the clear legislative intent expressed in TWC § 13.254(d). 

t 
I t,  

., 1. 	KemPner 1\6w Owns, has Been Paying for, and ,will ,Continue to,IPay for ti,ze . ., 

	

Right to Divert Water that was Intended to Serve the Deceitified Area. 	;'. . - 1 
The groundwater' in Kemttner's service area and within a reasOnable distance' froin t 	 • „ 	 4 	, 

1:  Kempner's service area is cif limited. availabilify 38  . Accordingly, since 1980, Ketiwner has 

entered into yaridus contracts ,with hie Brazos River Authority,rBRA") for the right to divert
I  

	

, 	-. 	4. . 	. 	 ...., 	t 	. 
surface:Arater freim th Štillhouše ReserVoir.39 ' t,Under these various -co-rift:acts,. Kenipner li'as 

• 4' 	s ,. 	
' 

' 	 • 	04;  . 	' 	' '' 	' 	 ' 	4'  sectired the right to 'divert up to 9,150 acre-feet per Year of surface water.40  ' Kempnct's member's, - . 	.,  
through regular water billš, havebeen maldnk annual payments to the BRA tó maintain these water , 

rights for 'over 30 years.41:.Today, Kempner Uses just over 2,760 acre-feet per yeat of raw.water, t 
• .ct 	 • . 	1 	 t 

leaving the . balance 'to ' serve ,customets. as grolirth occurs ,withiii• the Service atea.42 , Kempner 

	

... 	I 
reserved this volume of.water' from BRA because water, suppliers needing water from BRA, suCh 4.  
as - Kempner, cannot ,ask tor additional waterfreservations on . an as-needed basis, but instead, 

. 
e 

from time to time as BRA develops waten,supply projects;It=gives potential uSers' a' limited" . 
. , .4, 	t 	t. 	 •.: I 

opportunity to commit to the Watet that is av'ailable.43  The corhim—tment requires theUšers to 'PaY ••;... 	 - .1- 	.. — 1. 	. 	..., 	• 	.. 	, 	,,-',4 	, •; ' 	.• 	— 	, 	1 

	

. 	,, - ,-, 	 it 	, .7. 	 4 	1  
' 	35  State v. fiublic Utility Commissioi: of Pexcis, 883 S.W.2d 190,-`199-200 (Tex. 1994) (emphasis in original) 

(citatiOns omitted). 	• 	 t 	
. 	 , 

36  Id. 	 ', i n 	, 

37  MeBride v. Clayton, 166 S.W.2d 125,.128 (Tex. 1942). 

1'38  Pre-filed Direct Testimonynf Peny Steger at 5;t 
, " Id. 

40 Id.  

41  Id. 

42  Id! at 

Id. at 6. 
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for the reservation of the water on a "take-or-pay" basis, regardless of whether any water is 

actually diverted.44  If a user doesn't commit to the water, the user may not have another 

opportunity to increase the volume of water available from BRA.45  

Thus, in order to satisfy its obligafion to supply water within  its certificated service area and 

based upon the then-existing assurance that territory would not be removed from Kempner's 

service barring unlikely factors such as Kempner's refusal to provide service, Kempner's 

existing water customers have been paying for the water reservation. If the growth is delayed, 

such as by the loss of service area near the two cities adjacent to Kempner's service area, the 

length of time and the cost of this reservation increases.47  

The term property, as utilized in TWC § 13.254 encompasses Kempner's contractual 

rights and obligations with BRA. Black's Law Dictionary defines property as: 

1. Collectively, the rights in a valued resource such as land, chattel, or an 
intangible. It is common to describe property as a "bundle of rights." These rights 
include the right to possess and use, the right to exclude, and the right to transfer 
. . . 2. Any external thing over which the rights of possession, use, and enjoyment 
are exercised."48  

Pursuant to its contracts with the BRA, Kempner has acquired the right to use, enjoy, and 

possess up to 9,150 acre-feet of water from the Stillhouse Reservoir.49  The rights of use, 

enjoyment, and possession are several property rights one can hold as part of the ``bundle of 

sticks."5°  Additionally, the Texas Tax Code defines intangible personal property as follows: 

A claim, interest (other than an interest in tangible property), right, or other thing 
that has value but cannot be seen, felt, weighed, measured, or otherwise perceived 
by the senses, although its existence may be evidenced by a document. It includes 
a stock, bond, note or account receivable, franchise, license or permit, demand or 
time deposit, certificate of deposit, share account, share certificate account, share 

" Id. 

45  Id. 

4°  Until 2005, a CCN Holder's service area would not be modified unless the certificate holder was unable 
or unwilling to provide service. See Act of May 29, 2005, 79th Leg., R.S., ch. 1145, § 9, sec. 13.254(a-1), 2005 Tex. 
Gen. Laws 3771, 3775, codified at Tex. Water Code Ann. § 13.254(a-1). 

47  See Pre-filed Direct Testimony of Perry Steger at 6. 

" PROPERTY, Blacks Law Dictionary (10th ed. 2014). 

" See Pre-filed Direct Testimony of Peny Steger at 6. 

50 See PROPERTY, Blacks Law Dictionary (10th ed. 2014).  
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deposit account:insurance policy, annuity,,pension,•Causepf aCtion, coniiact, and 
51 goodwill., 

. . 
 

Kempner is responsible for conštructing the reqiiišite-  ,with'drawal facilities that will 

	

, k 	
- " 	t 	

- -,i 	' 1 	 : 	1 

• 	'' 	enable it to'divert Water from Stillhouse Hollow Lake, treat it, and deliver it to its customers.' in 
. 	 1 _ 

2006, Kempner- embarked On a prograin to, replace inadequate capacity in the aging Central , 
Texas WSC Water treatment ,plant with a new' state-of-the-art water' treatment facility on 

Stillhouse Hollow Lake.531(empner borrowed$3,8 million from the Texas •Water Development , 	. 	, 	.•, 	. 
 

Board to construct neii facihties, including a raw water intake.strileture, on Stillhouse Hollow , 	 - 	, 	• 
Lake, 9 water treatment plant, 1 1 miles of 36" tranšinission Main, and to purchase existirig 

	

, 	. 	• 	• 	,. 	. 
facilities and refinance existing debt under more favorable terms.54- These facilities were sized in 

k 

anticipation bf future growth and designed to ultimately be able to treat and , cieliver all 9,150 acre , 	• -, 	 , 	,. 	.  • .., 	 r 
feet per.  year of, raw water to ekistini , and future Kempner members.55  As a result:of the , 	- • , 	 • •- 1 

,dthertification of a crucial part ofits CCN, Kempner's water treatment plant is now oversized fOr 
i 

its projeCted groWth.56 	
_ 

 .• 	 t 	, 
KeMpner's --water treatment plant constitutes 'tangible personal property within tle 

	

e 	,......- 	 i' 	 , 	, 	•, 
meaning of TWC i 13.254(d). Tangible' personal fniTerty is defined in the Texas Tax Code is 

',.1 	 • 	 , 	.. 
"personal proi)erty that . can be seen, weighed, measured, felt, . or otherwise perceived ,..bY th

l
e . 

••e -. 	- 	' 	' 	. 	, 	 . 
senses," excluding perceptible objects suclfas dobuinents that "constitute evidence, of a valuable • ,.. 	, 	.  .- .. 	interest, claim, or right and has'negligible or no intrinsic value. , 1n "' 	iinbr.  applied, Kernpners' . „ .. 	 . 

51  Tex. Tax Code (TTC) § 1.04(6). 

52  See Pre-filed Direct Testiinony of Perri,  Steger at 6. 

53, See id. 

54  See Ia. at 6-7. 

55  See Id. at 7. , 

56  See id. 
0.4 

57  TTC § 1.04(5); PROpERTY; }Slack's Law Dictionary. 
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Thus, the conclusioh that Xempner's contractual rights and payments thereunder constitute an 
4 

intangible 'property right is supported nOt only by Texas jurisprudence,, but 'also by 'the various 

legal definitions, set forth supra. 

2., 	Kempner Sized its Water Treatnient Plant to Serve It's Entire CCN, 
Including the NOw Decertffied Area. 



water treatment plant constitutes tangible personal property capable of being rendered partially 

useless or valueless as contemplated by TWC §13.254(d). 

3. Kempner Sized its Main Transmission Lines To Serve Its Entire Service 
Area. 

The Kempner Board of Directors had the foresight in the early 1980s to finance and 

construct a major drinking water infrastructure to be able to transport drinking water from 

Stillhouse Hollow Lake into and throughout its service area.58  In particular, Kempner WSC owns 

and operates 39.3 miles of large water transmission lines, ranging in diameter from 36" to 20, 

from Stillhouse Hollow Lake to within 2.4 miles of the decertified tract.59  The size of these 

transmission lines was determined in accordance with the projected future needs of the entire 

service area.°  This system represents millions of dollars in infrastructure that the members of 

Kempner have been funding for decades.61  Because of the decertification at issue here, the 

capacity of these transmission mains is now in excess of the capacity that Kempner will ever 

need to serve its remaining service area.62  

Just like its water treatment plant, Kempner's main transmission lines constitute tangible 

personal property capable of being rendered useless or vahieless with the meaning of TWC 

13.254(d). Its transmission lines can be seen, measured, weighed and felt and fall squarely 

within the definition of personal property capable of being rendered useless or valueless within 

the meaning of TWC § 13.254(d).63  

4. .Lost Economic Opportunity 

Kempner's lost economic opportunity to serve the decertified tract constitutes intangible 

property capable of being rendered useless or valueless within the meaning of TWC § 13.254.64  

Intangible personal property includes anything "that has value but cannot be seen, felt, weighed, 

58  See Id. at 7. 

5°  id. 

6°  Id. 

61  Id. 

62  Id. at 9. 

63  TTC § 1.04(5). 
64 See TTC § 1.04(6). 
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measured, or 'otherwise perceived by the senses:"65. There is value im being the'sold serVice 

provider to the IIDC tract—particularly when the decertified traceallegedly projected a' demand,' 
„ 

of 560 gpm: 6  Thus, Kempner's lost ecOnomie opportunity constittites prope'rty, 

meaning of TWC §,13.254(d). 

4 ; 	5. 	Legal andPiofeSsional Fees 	• 

Finally, legal and prefessional fees incurred as a result of the decertification in Docket 

No. 45778 and the-present procbeding constitute idangible personal property within the meaning 

of TWC § 13.254.67  Additionally;the factors in subsection (g) expressly include '`necessary and 

reasonable-legal expenses and professional fees", evidencing that the ;legislature- intended for 
1 

these feei to be considered donipensable property,undèr TWC `§, 43.254.68' 

In sum, bý lehving the term undefined, the legislature iniended for the term "property"- to 

be construed in its broadest sense: Here, the terdproperty" extends to Kempner's rights under " 

various Contracts, itslransmissien lines, it's treatinent plant, its lost economic opportunity, and its 
, 

professional and legal _fees inclined in comtection with thedecertification iri Docket No. 457718- 

as well as in the presedproceeding.' 

b. 	Useless or Valtieles's` 

• ;Kempner is.owedscompensation for the portiens of its property that have become Useleis 

or valueless as a restilt of decertification. First, reading the statute as a whole makes clear that the 

legislattne intended for ,utilities to be compensated for any property less diat is alloCable 

lo§ing part of its Certificated afea. Second, because 'IWC 4.  13.254 is a, grant of etninent dornain 
; 

pitoVver, any doubt in The.language 'must be -štrictly construed in, fairor of Kempner. Third,,,  the 

legislative history illuftrates th4t the lankuage in-TWC 13.254 wås , intended 'to provide 

compensation for all property to the' decertified utility—eVen debt inctirred in reliance on onle 

„ daY sen;ing the entire certifidated area". , 

65 /d.  

66' See Pre-filed Testimony of Perry Steger, Exhibit PS-1. 

67  See TTC § 1.04(6). 

68  TWC § 13.254(g) 
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i. 	What does it mean for property to be rendered useless or valueless? 

In construing statutory language, all terms must be read in context by reading the statute 

as a whole, rather than looking at the words as "isolated provisions."69  Here the legislature has 

provided that compensation is due for "any" property that is rendered useless or valueless as a 

result of decertification.7°  The legislature left the terms Vselese and "valueless" undefined and 

their plain meaning must be applied.71  "Uselese means "having or being of no use."72  'Value" 

in relevant context means "the monetary worth of sornethine and "valuelese would mean 

without same.73  

Applying the plain meaning of the word "Liselese to the case at bar leads to the 

conclusion that part of Kempner's property has been rendered useless: Kempner secured the 

right to divert sufficient water to serve the entire area and have been paying for water in excess 

of its projected growth—this excess water is useless to Kempner; When it built a new water 

treatment plant in 2006, Kempner sized it to serve its entire CCN and now has excess and 

useless capacity; Kempner spent millions of dollars in constructing large transmission lines 

ranging in diameter from 36" to 20 that were sized to serve the entire CCN area and whose 

excess capacity is now useless to Kempner. 

Because of the monopolistic nature of retail public utilities, Kempner cannot simply take 

this excess capacity, excess water rights, and oversized transmission lines and use them 

elsewhere—Kempner is confined by Texas law to serve only existing and future customers 

within its CCN—customers which until recently included the now decertified tract.74  "All 

statutes are presumed to be enacted by the legislature with full knowledge of the existing 

69  In re Office of Att'y Gen., 422 S.W.3d 623, 629 (Tex. 2013); see also TGS-NOPEC Geophysical Co. v. 
Combs, 340 S.W.3d 432, 439 (Tex. 2011). 

7°  TWC § 13.254(d). 

71  Tarlton v. State, 93 S.W.3d 168, 174 (Tex. App.—Houston [14°1 2002, pet. ref d). 
72 	"Useless." 	Merriain-Webstercorn. 	Merriam-Webster, 	2016. 	http://www.merriam- 

webster.com/dictionary/useless  (November 11, 2016). 

73  "Valueless." Merriam-Webstercom. Merriam-Webster, 2016. http://www.merriam-
webSter.comidictionary/ valueless (November 11, 2016). 

74  See TWC § 13.252. 
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Keinpfier Waier SuPply Corporation's Initial Bnef 

- condition of the law ana With reference to it."75  Ilere,,TWC § 13.254 musthe-  construed in light 

of the coinprehensive scheme that goyerns retail public Utilities and recognizes thit they are by 

, nature "monopOlies in thenreas they serve."76  Thus, it makes perfect sense that in enacting TWC 

§ .13.254 the legisliture would .recognize not only the possibility, bin ,the likelihood,hat a 

utility's property Would be rendered.partially useless , or vahieless as a result of a decertifiCatiOn 

proceeding and that just compensition should be paid. t;  

This construction, is alsce supported by section (g), in which the legislature, set forth the 

factors that are to-be emploYed in determining the amount of compensation due for personal • . 
pioperty"-that. has been rendered useleSs or va1ue1esS..77 ,These factors make evident thit the 

-legislature intended for,compensation to be due if any pòrtion of any pi-operty is rendered useleSs:., 

or Valueless.78  gection (g) states, in relevaritpare 

.For the piirpos-e of implementing [subsection cl]'... . the yiltie of persenal property 
shall be determined according to the factors in.  this subsectiOn: The faeters 
enuring that the cOmpensation to a retail pnbliJ utility is just and adequate shill 

. include: the amount of the retail, publiC utility's debtallocable  for service to the 
area in question; the value of the service facilities of the ,retail iMblic utility 
located within the,  area in question; the amount of any'expenditures fore planning, 
design, Or construction ofseri,ice facilities,  that are  allocable  to service .to the area 
in question; the amount of the retail public utilitys contraetual obligations 
.allOcable  to the area in questirm; any ,dernonstrated impairment of "Servide• or 
increase of cost to consurriers . of -the retail ,public utility, remaining after: the 
decertification;. the impact on future reVenues lost from existing ctstonfers; 
necessai and 'reasonable legal expenses and professional fees; and 'other felevane.• 

, factors.7  
, 	 t 

"SerVice' and "faCilities" are* defined terms in Chapter 13 of the TWC. "Service is defined . 

'brOadly a any.  act per:farmed; anything fuitislied, or supjilied,-,:and any 'facilities ot lines • . 
committed or used' by a retail Public utility-in tlie perfoimance,of its duties under thiS chapter 

to its patrons.; employees, other retail public utilities, and the public, as well as the interchange Of 

McBriile v. Clayton, 166 S.W.2d 125: 128 (Tex. 1942). 

TWC § 13.001. 
C. 

TWC § 13.254(g). 

78  Id. 

79  1d. emphasis adFledj. F 

, 
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facilities between two or more retail public utilities.8°  "Facilities" is broadly defined as "all the 

plant and equipment of a retail public utility, including all tangible and intangible real and 

personal property without limitation, and any and all means and instrumentalities in any 

manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in 

connection with the business of any retail public utility."81  As these expansive definitions 

illustrate, the legislature intended for utilities in Kempner's position to be paid compensation for 

any of their property that is rendered useless or valueless. 

Additionally, the legislatures use of the word "allocable is telling—"allocable is 

defined in Merriam-Webster's Dictionary as "capable of being allocated," and "allocate is 

defined as "to apportion for a specific purpose or to particular persons or things."82  Thus, 

allocable recognizes that only a portion of the property can be rendered useless or valueless.83  

Here, through expert testimony, Kempner can demonstrate what portion of its transmission lines, 

treatment plant, and excess water rights will go unused as a result of decertification. Thus, the 

extent to which these various property rights have been rendered useless is capable of being 

allocated within the meaning of the statute. 

Nonetheless, Lampasas expert, Jack Stowe, contends in this proceeding that for property 

to be rendered useless or valueless, one of two things must be true: either the property must be 

within the decertified tract, or the property must be a "stranded facility specifically constructed 

and designated for the decertified area that would no longer be useful or have value."84  Mr. 

Stowe has not always required such a limited reading of TWC § 13.254—in fact, as an expert for 

an almost identical proceeding just last year, Mr. Stowe included off-site facilities in his 

analysis—these off site facilities were neither stranded nor on the decertified tract.°  In that 

proceeding, Mr. Stowe concluded that no compensation was due because the off-site assets were 

" TWC § 13.002(21). 

81  TWC § 13.002(9). 

82 	"Allocable." 	Merriam-Webs ter.corn. 	Merriam-Webster, 	2016. 	https://www.merriam- 
webster.com/dictionary/allocable  (November 11, 2016). 

83  See id. 

84  Pre-filed Direct Testimony of Jack Stowe at 9. 

85  See City of Tyler's Notice of Intent to Provide Sewer Service to Area Decertified from Tall Timbers 
Utility Company, Inc. in Smith County, (Docket No. 44555), City of Tyler Appraisal (May 18, 2015), attached 
hereto as Exhibit A. 
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operating at .c,aPacity:86  Here, since Keinpner .can demonstrate ,that its water .treatment plant, 

water rights, .anetransmission lines ',have excess capacity that was intended to . serve the 

decertified tract, Mr. Stowernust constrtib the statute mOre nariowly t6 reach his client's desired 
k.‘  

,Not onlyis his new construction it oddi with his eipert opinion rendered last year;,it,also 

fails.to  give effect to all of the: statutory language." "Under either of.Jack Stowe'S scenariOls, 
, 

property ,will always be rendered completely ugeless to the:decertified utilitg, whether it be 

because it is stranded or because it is located on the decertified tract. What, then4S the meaning 

Of the „word allocable as utilized- in TWC § 13:254? Yurthermore, Lampasis proposed 
1 construcrion whony,ignOres the fact that property includes intangible personal property (such is 

contractual obligations); which by, its intangible-  nature is ,incapable Of being physically on the 

decertifiecf tract oi "standee, as a relult Of decertification. 	- 
In an effort to . depriveiKempner once ,again of compensatiOn that is rightfully Owed, 

Lanipasas attempts to give TWC § 13.254 w-svery , narrow cOnstruction-.—one that is neither 

required nor reasonable in light .of the words chosen b-y the legislature, the purpose behind,the: 

. statute, and constitutiOnal protections. 	 •-• 

Additionally, because TWC § 13.254 is in essence, a grant of eminent domain power, ali'y 

doubt in the language must,be strictly construed in favor'of Kempner. the Texas and United 

States Constitutions prohibit takings by the government without ,adequate compensation.0  

Section 13.254(d) exists to ensure that the decertified -Utility is adequately compensated:See e.g. 

TWC § '13.254(g)(the value of real property owned and utilied by the retail public utility'for 

its facilities shall be determined- according to the standards set forth in Chapter 21, Property 
, 

Code, governing actions in eminent domain"). Importantly, the legislative grant of eminent- 

86  Id. 
37 Phillips v. Bramlett, 288 .S.W.3d 876 (Tex. .2009); BaClgeti v. State, 42 S.W.3d 136 (Tex. Criri. App. 

2001)('Statutes are to be construed, if at all possible, so as to give effect to all of its parts and so that no part is to be 
construed as void or redundant). 	 . 

U.S. CONST. AMEND. V, (". , . nor 'shall private pmperty be taken Tor public use, witnout just 
' compensation."); TEx. CONST. •Art. 1, § 17 '(No person'S property shall be taken, damaged, or destroyed for Or 
apPlied to public use without adequate compensation being made . .").  
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domain power is strictly construed.89  In instances of doubt as to the scope of the power, the 

statute granting such power is "strictly construed in favor of the landowner and against those 

corporations and arms of the State vested therewith."90  By the rule of strict construction, "it is 

not meant that the statute shall be stingingly or even narrowly construed, but it means that 

everything shall be excluded from its operation which does not clearly come within the 

scope of the language used."91  Here, even assuming that Lampasas construction can be 

reconciled with every other word in TWC § 13.254, which it cannot, such a construction is not a 

necessary construction—nothing in TWC § 13.254 dictates such a limited reading. Thus, if there 

is room for disagreement in the language at issue in this case, it must be resolved in favor of 

Kempner. 

Finally, the legislative history of TWC § 13.254 also supports the conclusion that 

Kempner's property that has been rendered useless or valueless is compensable. The language in 

TWC § 13.254(d) first originated in TWC §13.255 through H.B. 2035 in 1987 before its 

incorporation into the TWC §13.254 decertification provisions.92  TWC §13.255 addresses a very 

similar situation to the one presented in this case. TWC § 13.255 provides for compensation to 

certain retail public utilities when, as a result of municipal annexation, a city s CCN expands into 

that retail public utility's certificated area and results in decertification.93  In presenting the bill, 

the House Sponsor of H.B. 2035, Representative Hinojosa, explained that many times the 

certificated utility was unable to provide service to the rapidly expanding municipality, but was 

also unwilling to release the territory from its CCN because it needed the future income to meet 

89  City of Blue Mound v. Sw. Water Co., 449 S.W.3d 678, 685-86 (Tex. App.—Fort Worth 2014, no 
writ)(citing Tex. Rice Land Partners, Ltd. v. Denbury Green Pipeline—Tex., LLC, 363 S.W.3d 192, 198 (Tex.2012)). 

99  Id. 

91  Id.( citing Jennings v. WallBuilder Presentations, Inc., 378 S.W.3d 519, 523 (Tex. App.—Fort Worth 
2012, pet. denied) (quoting Norman J. Singer & J.D. Shambie Singer, 3 Statutes and Statutory Construction, § 58:2, 
at 110 (7th ed. 2008))). 

92  See Exhibit "B" (Partial transcript of the Senate Committee on Intergovernmental Relations hearing on 
May, 28, 1987, 70th Leg. R. S. The audio of the full hearing is available at 
https://www.tsl.texas.gov/ref/senaterecordings/70thR.S./700795dindex.html.)  

93  See TWC § 13.255. 
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• 

‘ 	. 	 i 
debt obligations.94  As a result, many homes would go without water service while the utilitieš 4 

i 
litigated the issue.95  The bill, as presented, constituted an agreement betWeen the municipalities 

and theretail public utilifies=it provided. a method for resolving their differences by allowing , 
the municiPality to go in and,serve While ensuring that the then-certificated retail public utility 

was compensated for "anY4bondedindebtedness that it may have orfor any otherproperty that' it 

may lose because the CiV is going inti; the cerufied rea and prOviding water. 964, . 	 • A 

As the legislative hiStory illustrates, the legišlature 'enacted this% provision 'with the . 	 , 	-- 
knowledge Ahat in- mdst, if not all instances, decertification will 4 occuf precisely because' the 

fiertic 	ed utility has not beginiw-O t' in questiOn.97  Necessarily then, 

there would seldoni, if ever, be a situatien in which the decertified utility has land or pipes on the 

aecertified tract that are :rendered:useless of valueless. Rather, because a CCN, holder has, the 

obligation to service , tlie area, a CCN. holder Will 'often have planned ahead in securing'water 

rights and in buildinithe requišite infratructUre and facilitieš te provide adequate servia When 

the time comes? Thus`, contr.-act rights, exbess capacity, and even indebtedness, were intended tO 

be Compensable." 

ii. What propertyVias rendered useless or ivalueleSs as, a result of the decertification 
; in Docket No 45778? 

- 
1. 

 ,k 
Kempner's Investment in Reservingfr. Sufficient • Wciier to Serve the 

Decertified Tritct HasTeen Rendered Useless and Valueless.,, 
- s 	 s 	0.; 

Kempner now‘owth, has been paying for, and will likely continue to pay for the right fo 

diVert water that was intended to serve the decertified area. Kempner's members, through 
. 	 • 

regular water liills, have been`makindannual payments to ,the BRA to 
š. 
 maintain the various water 

l• 	., 	, 	
41 

rights dišcussed supra for over 30 years.99 Kempner's customers have been paying for thiS.  4 - _ 	. 

e 	, 	 See Exhibit "13" (Partial transcript of the Senate Committee on Intergovernmental Relation's hearing on 4. 
May, 28, 	1981, ' 70th Leg. R.' .: S. The audio. of— the full 'hearing is' 'available' at 

.', 	https://www.isl.texas.gov/reFsenaterecordings/70thlt  S./700795a/index.himl.)` " 

• 95  See id. 

" See id. 

94  See id. 

98  See id. 

" Id. 
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reservation of water so that when additional customers came into existence Kempner could fulfill 

its obligation to provide service.1°°  

Kempner's service area is located between two cities, Copperas Cove on the east and Lampasas 

on the west:01  Additionally, the service area straddles the major highway between these two urban 

areas, Highway 190.102  Because of its proximity to two cities, Kempnes projected new customers will 

not be evenly spaced throughout the service area, but the higher density, and less costly customer base, 

will occur near the two cities and along the highway:03  This is exactly the area where the decertified 

tract is located. Stated differently, the decertified tract was expected to develop sooner and have a less 

costly customer base than most of Kempner's remaining service area:04  

Since 2005, pursuant to TWC § 13.254s decertification provisions, these expected new 

customers can now be taken from a CCN holder without much notice to the decertified utility.1°5  

That is precisely what has happened here. Had Kempner known this was a possibility, it would 

not have reserved that capacity at the outset.106  Thus, part of the cost of the reservation has 

become useless and valueless to Kempner and is compensable under TWC § 13.254.107  

2. 	Kempner's Water Treatment Plant Has Excess Capacity That is Useless to 
Kempner as a Result of the Decerufication. 

Kempner's water treatment plant was sized in anticipation of future growth and designed 

to ultimately be able to treat and deliver all 9,150 acre feet per year of raw water to existing and 

future Kempner members.1°8  As a result of decertification of a crucial part of its CCN, 

Kempner's water treatment plant is now oversized for its projected growth.1°9  Stated differently, 

1°°  Hearing on the Merits at 66, lines 15-21 (December 21, 2016). 

101  See Pre-ftled Direct Testimony of Perry Steger at 5. 
1 02 Id.  

im 

1°5  Act of May 29, 2005, 79th Leg., R.S., ch. 1145, § 9, sec. 13.254(a-1), 2005 Tex. Gen. Laws 3771, 3775, 
codified at Tex. Water Code Ann. § 13.254(a-1). 

1°6  Hearing on the Merits at 66, lines 15-21 (December 21, 2016). 

107  Id. at 56, lines 10-19. 

1°8  See id. at 7. 

1°9  See id. 
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44, 

4 	. 	, 
a part of the " oversizing ,is now useless and va1ueles's.11,0  Thus, Tart , of the treatment plaM's 

capacity ha.§`heen renderauseless. . 	, 	 ..,.4 	; 	, 	 . 	. 	....4„, t ' ; - , 	 I 	, 
‘. 	3. 	Various Transmission Mains Are iNow Oversized for,Both Present and . — - 	Future Needs 	 . 	. , ' t 	1 • ,f ' 	 t

.t 	4,  . , t 	 . 
,

4 	t 	
V 	

t 4  

1 
I 	i Various transmission mains capacity is now in excess of Kempfier's Current and future 

.1•• 	• I' 	 I'  ‘S. 1 ' 	• 

that various.transmission mains will have stranded capacity as a resnit of the decertification.'
1
13
-

These transmissibn Mains are more specifically identified in Exhibit P,S-1to Mr., Steger's Pre-

filed direct testimony, Which is incorporated .here by refer' ence. Tlins, the excess capaclty 

. identified in Mr. Steger's repdit has, been rendered useless to Kempner. , 	 - 	4  t 	fr- I  

t 	 , . 

4. 	Legal and Professional`Fees'would not Have Been Incurred but for'the ,  
Decertification and the Present Pröeeeding. • ' 	r 	, 	. , 

- , 	 i 1 	 4 

	

114 - 
4 	 ‘ 	, 

, 

Kempner has incurred reasonable and necessary professional fees. , mese fees constitute an 

additional and, otherwise unnecessary expense that, absent compensation, niust be, bore' by, 
, "4t 	 4, 	 4 	'-' 	4 , . , 	' 	,, 	' 	' 	- „ 

, 
Kethpner's customers. 	' 	,, 

4 	Kempner iš entitled to recover for the -lost' economic oPporttinity fo serve the decertified 
.` 	• 

tract. M,originally enacted, TWC § 13.254(g)expresly included that a decertified -Utility should 
4.  

be conipensated for "the taking, damaging, or loss'bf personal PiOperty, including the retail'inthlic 

utility's business. 5  In 2005, when the legislature added 'the 'new deceriifiCation procedures that led 

; 
II°  Pre-filed Direct Testimony of Perry Stegefit 9. 

111  See Pre-filed Direct Testimony of Perry Steger at 9-10. 
4 

1121d. 	, 	 .. 4 	 .4 
, •e• 	.. 	113  Id. ,.. 	, 	

, 	
4 

114  See Pie-filed Direct Testimony of Perry Steger it 10-11. 

IP Tex. S.B. 1, 75th Leg., R.S. (1_997) (adopting' firšt veesion of what is now TWC §13r.254(g); The stafute 4  
also previously specifically, required consideratiim of "the imPact on,  future ieveinies and eicpenies of the-retail 
public utility". Id. 	 ,

• 

neec1s.111  Kempner's ``backbone facilities were built to serve the entire CCN—including the — 	 , 
afea decertified in Docket No. 45778.112  Kempner's expert, Mr. Perry Steger, has determined 

•4- 	 • 	, 
‘, 	• 	S, 	. 

r' As a result of 'the decertification in Docket Nb. 45778 and the pfesent prbceeding, 

• 
'IV. IS KEMPNER:ENTITLED :TO RECOVER FOR ANY LOST ECONOMIC • 

OPPORTUNITY AS A RESULT ,OF THE i/ECERTIFICATION IN DOCKET- , 
NO. 45778?, 

1 
t . 

4 
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Kempner here, the legislature removed this particular sentence. In its place, the legislature put the ball 

in the Commission's court by adding that "the Commission shall adopt rules governing the evaluation 

of these factors:416  As cuirently written, nothing in either the statute or in the Commission's rules 

prevents Kempner from recovering for its lost economic opportunity.117  Rather, both the statute and 

rule state that in assessing compensation, the Commission may consider "other relevant factore1 18  

Many of the factors in the statute speak directly to Kempner's lost economic opportunity and further 

support Kempner's right to recover for the lost opportunity to serve the decertified tract. 

More importantly, Kempner's right to recover for its lost economic opportunity is not a matter 

of statutory construction, but rather a matter of constitutional protection.119  Our legislature is not the 

first to recognize that public utilities are unique in that they are monopolies in the areas they 

serve—the United States Supreme Court has also recognized that public utilities warrant special 

treatment. As a general rule under takings jurisprudence, damage, if any, to the going concern of 

a business on the condemned real property is generally not compensable because such damages 

are related to the business conducted on the property and not to the real property taken.129  That 

is, the going-concern element of the property owner's business is usually not taken by the 

condemnation of real property on which the business is located because the property owner is 

free to move his business to another location.121  

The United States Supreme Court has recognized, however, that utility systems are an 

exception to the above-stated general ru1e.122  The Supreme Court has held that when a 

governmental entity condemns an entire utility system for the purpose of taking it over and 

continuing its operation by the governmental entity, then the utility owner is entitled to be 

116  Act of May 29, 2005, 79th Leg., R.S., ch. 1145, § 9, sec. 13.254(g), 2005 Tex. Gen. Laws 3771, 3775, 
codified at Tex. Water Code Ann. § 13.254(g). 

117  TWC § 13.254(g); 16 TAC § 24.113(k). 

118  See Id. 

119  U.S. CONST. AMEND. V (". . . nor shall private property be taken for public use, without just 
compensation."); TEx. CONST. Art. I, § 17 ("No person's property shall  be taken, damaged, or destroyed for or 
applied to public use without adequate compensation being made . ."). 

120 City of Blue Mound, 449 S.W.3d at 683-84 (internal citation omitted). 

121 /d. citing Kimball Laundry Co v. U.S.., 338 U.S 1, 11-12 (1949). 

1221d. citing Kimball Laundry Co., 338 U.S., at 12-15. 
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compénkted for loss of the going:concern value of the utility systeha.123  The ratiOnale liehind the " • 	 s 	 .., 
exception is as follows: because utilities usually operate as a mohopoly, after condemnation; a • 

, 	
. 

•,,„ t 	 t 	. 	, 	 - 0 	 , .  s 	, 
privately owned utility company cannot siMply move to another locatipn an&reopen its Utility 

business on a different pa-rcel Of real property. 124,, Here, Lampadas will acquire the'right id be the . 
t 	 . , 

sole service fipvider to the LEDC tract: Kempner, on the other hand, cannot shripiy piek up aL1' ' .. 
, • 	i' 	, 

on the now decertified tract. s,  

' V. 'CONCLUSION & PRAYER 

WILERtFORE, PREMISES CONSlDERED, -Kempner; tespec4u4 requests the 
- 

Honbiable -AdministratiVe Law Judges find and reedriimènd that the Cónimissiou determine: (1) 
s 

all ,property items describe& above are Oroperty and , were rendered useless :or - valueless to ., 
Kempnei within the meaning of TWC § 13.254 by the decertification' in Docket No-.,45778; (2) 

, 	 ' 	 3 

	

. 	, t 	 •.,- 	. 	1 ' 
prior to providing service-in any way 'to the decertified tract, Lamphks mUst provide-just and , 	• 	 ,, , , , s • 	 , A .. 1,, I ,, % 	 4 
adequate compensation td, Kempneefor its property; and .(3) the iarties must proceed to the 

f 
second „phase of this bifilicated process to determine the 'ainount' of compensation •due tP „s 	

• 	' l' 

	

Kempner.- 	 ' 

Rešpectfully submitted, 
DAkIDSON, TROILO, REAM & GARZA; P.C. 
601 NW Looli 410, Suite 100 
San Antpnio, Texas 78216 

	

n Telephone: (210) 349-6484 	• 

	

Facsimile: (210) 349-0041 4 	
r 

set up shop elsewhefe—,-Kempner can -only provide servide within its CCN:125  Accordingly, 

‘Kempner is, due comPensation for the lost ecoiiomic opportunity to proVide service to the LEDC 
• 

By: TY1 c.k1;1  
tri W. Lindner' 

State Bar No. 1236., 50 
plindner@dtrglaiv.com   
ATTORNEY FOR KEMPNER 
WATER SUPPLY CORPORATION 

- 
' 23  Id. • 

124 City of Blue Mound, 449 S.W.3d at 684-85.. 

" 125  TWC § 13.250. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 24th  day of January, 2017, a true and correct copy of the above and 
foregoing document was served by hand delivery, email, facsimile or First Class Mail to the 
following: 

Andrea Moore Stover 
State Bar No. 24046924 
astover@gdhm.com  
Mary A. Keeney 
State Bar No. 11170300 
mkeeney@,2dhm.com   
Helen Currie Foster 
State Bar No. 24008379 
hfoster@gdhm.com  
Graves Dougherty Hearon and Moody, PC 
401 Congress Avenue, Suite 2200 
Austin, Texas 78701 
(512) 480-5727 
(512) 536-9927 (facsimile) 
ATTORNEYS FOR THE CITY OF LAMPASAS 
AND LAMPASAS LEDC 

Attorneys for the Public Utility Conunission of Texas: 
Sam Chang 
Stephen Mack 
Attorney-Legal Division 
Public Utility Commission 
1701 N. Congress 
P.O. Box 13326 
Austin, Texas 78711-3326 
Email: sam.changapuc.texas.gov  
Telephone: 512-936-7261 
Email: stephen.mack(puc.texas.gov   
Telephone: 512-936-7442 
Facsimile: 512-936-7268 

Nc 

 

1,SS ) t5NA-,  

atrick W. I: er 
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3410 heave Center Drive 
Suite I SS 
Austin, IX I8131 
Phone: (314 4194900 
fax (512) 419-1905 

 

NewGen 
Strategies & Solutions 

    

i 

May 6, 2015 

Mr. Joe Freeland 
Mathews & Freeland, LLP 
327 Congress Ave., Ste. 300 
Austin, Texas 78701 

Subject: 	Analysis and Opinion of Previously Decertified CCN from Tall Timbers Utility 

Dear Mr. Freeland: 

NewGen Strategies & Solutions, LLC ("NewGen") has completed our review of the area, which is the 
subject of Tyler Oak Creek Development LI.C's ("Landowner') approved petition for expedited release, 
previously decertified from the Tall Timbers Utility Company's (TTUG" or "Liberty") Service Area 
Certificate of Convenience and Necessity ("C.CN) No. 20694 in PUC Docket No. 42893. Based on our 
understanding, per Public Utility Commission ("RUC") Substantive Rule § 24.113(1), the City of Tyler 
("CV) must make a determination of the monetary amount of compensation due to INC for the 
decertified area now that the City has indicated its intent on providing sewer service in the decertified 
area. 

Specifically, PUC Substantive Rule § 24.113(h) states: 

"A retail public utility may not in any way render retail water or sewer service directly or 
indirectly to the public in an area that has been decertified under thls section unless the 
retail public utility, or a petitioner under subsection (r) of this section, provides 
compensation for any property that the commission determines is rendered useless or 
valueless to the decertified retail public utilitv as a result of the decertification." 
(emphasis added) 

In performing this analysis, NewGen must first determine if there Is any property that has been rendered 
useless and valueless as a result of the decertification In PUC Docket No. 42893. In the event this 
determination flnds such property, then compensation must be determined under PUC Substantive Rule 
§ 24.113 (1). 

As part of our analysis, the following documents were reviewed and relied on: 

• Tyler Oak Creek Development, LLC's July 29, 2014 'Petition from Tyler Oak Creek Development To 
Decertify a Portion of CCN No. 20694 of Tali Timbers Utility Company, Inc. In Smith County, Texas 
letter to the Texas Commission on Environmental Quality ("TCEO") 

• TIM 201.4 lJtilities Annual Report filed at PUC 

II 	Final Order, PUC Docket No. 42893-13 "Petition of Tyler Oak Creek Development, LLC to Amend Tall 
Timbers Utility Company, Inc.'s Sewer Certificate of Necessity by Expedited Release in Smith County" 

• TCEQ investigative Report, July 8, 2014 inv. # - 1191301 

• Historical DMR Report Data, Regulated Entity RN101519981, Permit No. WQ001300001 

Based on our review of the available documentation, NewGen presents the following findings: 

Economics 1 Strategy 1 Stakeholders 1 Sustainabk 

www.newgenstrategies.net  
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Mr. joe Freeland 
May 6, 2015 
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4 

• Based on available documentation, there does not appear tote any facilities arid/or astomers within 	' 

.44 
	the area in question; 

• Based on the review of evadable ilocumentaticin, NewGenhas found no evidence of plans In place 
and/or funding committed ielated to Tall Timbers.provIsion of Service to the area In question. 

• Our analysis and review of TTUC's waitewater systerri reVeIllahVOTRITte that 
oferl 	serye  weÀthe.j..nfrasu yctureiaVa a e, pre a rep yiet1  „capacity an canto 
e Utt tb se e 	In the 2014 investigative report prepared by the TCEQ and included here 

as Attachment A, it is noted that Truc average flow has already exceeded 75/90 percent of the final 
phase flow permitted for future capacity and the plant met 75/90 percent from September 2013 , 
through August 2014. NewGen Is unaware of any additional capacity investments thai haveteen 
made _which would enable TTUC to serve-the 'area in questiOn with its existing treatment 
infrastructure.. 

	

Conchistati 	 t 

cOnclusfon that there Is no property that hai been rendered useless arid valueless as a result of . 
Based upon the above findings, and in compliance with 'MC Substantive Rule 5 24.113(h), it is aur 

decertification by the TCEQ and the provision Of service by the City to the area in question:As such, , no 
determination of monetary compensation is necessary under the rules. 

_ 
However, if a monetary compensation determination Were to be made, it ls our opinion that the 
comPensation to be prbvided Is $0.00 baled On the following: 

• -There are no facilities In the area In questionr," 

• There Is no debt that has been used to fund facilities to serve the area In quesdon; 

• truc has not demonstrated the expenditure of any funds assdciated with planning designing, or 
constructing facilities associated with the area in 'question; 	

; 
• To our knowledge, ruc has no contractual obligatkins associated with the area in question; 	

1 • 
• Given that Truc does not currently incur ccist associated with the area, have facilities within the area, 

and Off-slte assets are already at capacity, there is no demonstrated impairment or foreseeable costs 	4 i 
'Increases to existing customers that will result from the decertification; 	 .. 

• .Given thatthere are no customers In the area In question, TTUC will not experience a loss in revenuei 	1 
; associeted withthe loss of the area In question; and,• r'''.   

	

. 	 , 	•  • 
...1 

• - NewGen is, not aware, of any legal or - professional fees incurred by_TTLIC asšociated with the 
decertification of the area in question. 	' 	 1 

After review of this Letter Report, if you have any questionš or require additional Information, please feel 
free to contact Mr. Jack Stowe at jstowege neweenstrateeieinet dr call 512.479.7900. 

t 
Sincerely, 

NewGen Strategies a d Solutions, LLC 

• 
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- 	Senate Committee Meeting millp 2035 (7oth Leg.,R.S. 1987) 

28:50 

Representative Hinojosa: 

Hinojosa: Thank you Mr. Chainnan and Committee Members. BB 2035 deals 
With a 'problem that is not only Unique to South Texas, but iš probablY 
in many municipalities throughout the State where they continue to groW 
they rim into á problem of a water supply corporations halt been given 
a certification over a certain area to proiride.; water servideš. 
Unfortunately as 1he city grows, many times the water supply' 
corporations are unable' to provide the necessary •seivices,,necessary 
water to the new residents as the territory that is being annexed by the 
city: And many times theY cannofwcirk out their differenCes, and they 
end up in 'court. What this bill does, it allows for the-city tdrirovide 
Water in those areas, and rorovides a procedure Wherelhe water sukily 
corporation and the city can work out their differences and at the same 
time have the .water Supply dorporation compensated_for any bond. 
indebtedness that it may have or,for anY' other property that it may lose 
because the City going into the certified area and 'providadwater. 

That is basicany what this bill does Mr. Chairman and Committee' 
Members. And I have an aniendment basically to eiempt yonr re' tail 
public utilities. I would be glad to answer any questions that anyone 
might have. 	 ;

• 

• 

Panner: 	Are there arty questions for Mr.' Hinjosa? SenatorBarrientos? 
, 

Barrientos: Um, I want p point out the aniendment. I want te ask you.to  go over 

	

.., 	that again. 	• 	, 	 ' 

, 	.,  
Hinjosa: -. Let me be more specific, Senator Barrientos. The City of McAllen, for 

, „exainple, is one of the fastest growing 'Cities in the State Of Texas, and 

	

, 	as we continues to grow, we rOn into problems in that where a certain 
c 	. - water supply corporation has been.given,d•certifieation in large aim to 

provide water services. However, they dd not have the capability to .i . , 	.. ,• 

Palmer: 	Nowi am going to go back to , the start of the order of-business, 
members, and' lay out HB 2035 and recognize its -House Sponsor, 

s. 

1,- 
• 



provide those water services. So that •we have many people whg have 
homes witholit water. And some of those homes, when theysatch fire, 
there's no water to put out the fire. Because of the inability of the water 
supply corporatilin to provide that water. And the City of McAllen has 
the ability, has the capital to provide those water services, but because 
that area has been certified to the water supply corporation,. City of 
McAllen cannot go in there and lay the water lines and provide the water 
services. Consequent13r, usually you have to file a lawsuit and end up 
with the Colirt through long proceedings that can take 3 or 4 or 5 years. 
ril give you an example, it tpok me 5 years to get water in an area that 
was certified to the water, to Sharlett Water Supply Corporation. 

Barrientos: 

Hinojosa: 

Barrientos: 

Hinojosa: 

Barrientos: 

Why? 

Because that area was certified to the Sharlett Water Supply 
.Corporation.• 

And the City had the ability to provide that water? 

That is correct. 

But did not do it. 

Theybouldri't. Because by law that arek is certified to the water supply 
corporation and'not the.City of McAllen. 

Only by liw. . . 
, 

Barrientos: 

Hinojosa: 

Hinojosa: .And the water supply corporation refused to allow the City of McAllen • 
to go in there and provide those services. So the City of McAllen had 
to'file a lawauit. • And, what this bill does, it has beeh worked out, it is 
an agreement. It's an agreed bill,between the municipalities and the 
water supply Corporation association to put in place a procedures to 
work out this type of problem. And now in those areas where the City 
is certified to provide wathr to the same areas as the water supply 
corporalion it provides for. proper, proper compensation to the watdr 
supply corporation for any amount of indebtedness that they might have. 

30 



Biirientos: Do yóu foreqee, in any way shape or fciim aný more amendments 'coming :„ 	I 
. c 	.... 	i to ‘this bill? tt , 	. t 	 . 	, 

1 .4 . 	r , 	: 	, , 	- . . 	 ). 	, 	. 4,  - 	, -, 	 , 
4 1  Hiniojosal. ,. I hope not, but you 'know it is Icind of hard to predict whatis going to - 

-•• 	-r..fhappen up here. ' • , , 4  . 	: 
 

4 
. 	, 	. 

-Barrientos:,  I unaiirstand things go bonkeys in the last week, but in yoir considered 	, 

opinion will there be any coming? , 
4 

I 1. 

	

f 	 ,''. ° 
: 	-• 	 k 

Hinojosa:., No 'sir. 	; 	 ...• : .1 .- • 	,„ ,,,,!, 	r - . 	 ,• 

,Barrienths: Alright, do you 'want to lay this out? 
I' 	yr 	

.1 	4" 
Hinojosa: 	Ptease... • lit• 	 , 	. 

, - 	, . 	 ' 	..' 	, 	•.. - 	,  
Partner: - ,Senator, ' you 'have an amenclinerit? .•", Senator Barrientós sends up 

...• committee amendment number dne. He will'explain the amendment. .. , 	.-. 
	 1 

.. : 	s 	 4- 	 =, 	= 	, 
e 	t N 

- Barrióntos:'‘ 1,cirsihat he just said'Mr. Chairnian, you want to do it again? 
, 	. 	,. •, , 	4  1,  

, , 	 4. 

Parmer: „ No- 

Barrientos: Sectitin only applies hi case where thó retail public utiliti that is 
• • 	Isauthoriiid to -.serve in the certificated area that is annexed, ot 

incorporated by the municipality is not a pnblic water sUpply. • 
t 	1 

• s-
Annbrister: •RePresentative HinOjosa, ifsn there now, oihasnt the'ré iecently been 
• , 	• a 5th. 'circuit Federal Court bpon ()Atli; cities authority to annex rural 

water. corpoiations as you are proposing to do, anil they yuled against 
this? • I • 	 4 • " 

p 

Hinojosa: , I iim mit aware of that, Senator AiTabrister. I do know that most Cif the 
rural water stipply corporations are non-profil and receive federal funds 
to exPand their 'capabilities. So that may have been a fictot. So,what 

1 

- 
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Palmer: 	Is there'objection to adoption ofthe amendment? The Chair hears none. .• 
The amendment is adopted. Members are there any othe'r questions for . 

• Representative Hinojosi? SenatOr Anubrister? 	 . 
„ 	 .. . .. 	„  , 



hapPens is they have to be compensated for bond jndebtedness to any 
debt that they might have to the federal government. I would imagine 
that if the cities could annex the water supply corporation it would be 
the main reason, and the federal monies that are involved in the 
investment of the water supply corporation. 

Armbrister: As I understand, I am trying to get the whole gist of your bill. If you've 
got a rural weer supply corporation out there, and the City annexes that 
area, what happens in effect to the rural water supply corporation? 

Hinojosa: Well, the problem is that many times the area that is annexed even 
though .it is certified to the water supply corporation, it's not being 
supplied with water because the water subply corporation does not have 
the capability of doing so. S6 that area that is annexed goes without 
water, and basically stops the growth of that particular city. And then 
the city goes to try and negotiate with the water supply corporation, and 
quite frankly, you have a lot of rural water supply corporations who do 
not wish to negotiate or cooperate with thd municipality in frying to 
resolve this problem. And they end up in court. And what this bill does 
it tries to provide for an orderly, logical procedure for them to work out 
their differences and for the water supply corporation to get 
compensated for any of its debt or any of its property through a neutral 
party, and that is the Water Commission. 

Parmer: 	Mr. Hinojosa, I think, as I understand it, this is a bill that you and 
Senator Uribe have been working on to try and deal with, in part, the 
Colonias problem down in your part of the State. Is tliat, is that correct? 

Hinojosa: . That's correct, Senator Parmer. 

Parmer: 	These are the areas, I don't know how many of the Committee members 
haye been to South Texas and have visited some of these developments 
where there is no water, there are no streets,,there is no sewage, and 
people are trying to bring their kids up in probably the most abject 
conditions that exist in the 

i
8tate of Texas today, and I have had 

. i opportunity to, opportunity, f that s the right word, to make that trip, 
and I commend you for your effprt in trying to deal with what is really 
a serious problem in the Texas., 



#, 

• 
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'?????? 	Senator, the Natural Resources Conimittee did have a hearing on this. 
We did not go down there, but we did go dyer, very thoroughly, and it 
is certainly Iproblent 

Parmer: 	Are there urn, any other questions et for Representative Hinojosii7 

;i Enil 37:00 

1.• 

4 
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