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CITY OF LAMPASAS"NOTfCE (o)
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COMES NOW Kempner Water Supply Corporatlon (Kempner), and ﬁles thlS Initial
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Bnef In support’ thereof Kempner would respectfully show as’ follows ) t

A o INTRODUCTION AND SUNI]\'IARY OF POSITION
o Smce its inception m 1977 Kempner has laid the groundwork to be able to serve rehable '
: quahty dnnkmg water to 1ts serv1ce dfea: "Acting through its Board of Dlrectors Kempner’ has
mvested n:ulhons of dollars to secure raw water nghts and build mﬁ‘astructure to deliver water to

» its service area As the holder of a Certlﬁcate of Convemence and Necess1ty (CCN) Kempner

b

. has been- obhgated to prov1de water service to’anyone in its certlﬁcated area smce it obtained its

L = ¥ - . -’ 4 '

«~CCNin 19793~~~ S L -

[ AL

& Cons15tent w1th the 1dea that a CCN holder has the obhgatlon to provide serv1ce ‘within 1ts

- certlﬁcated area, unt11 recently, territory could be renloved from a CCN only if the CCN holder
refused or was unable to prov1de servrce Then in 2005 the leg1s1ature created an alternanve
means by WhJCh areas within a CCN can be modlﬁed or revoked An “owner of a tract of land {
that is"at least 50 acres and- that is not in a platted subd1v1s1on actually rece1v1ng water or sewer

service” may petition for “expedited releage” of the area‘from a CCN so that the area’ may

kol
:
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« .. 'See Pre-ﬁled Drrect Testunony of Perry Steger at 4 4 . ga ; W
L. tHata. p ‘ e o T :
3 Id at5. ) o o

« % Act of May 29, 2005, 79th Leg RS., ch. 1145, § 9, sec. 13.254(a-1), 2005 Tex: Gen. Laws 3771, 3775)
" codified at Tex. Water Code Ann. § 13, 254(a—1) |
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receive service from another retail public utility.”®

Despite its ability and willingness to provide service,” Kempner was recently a victim of
decertification under this alternative means provided for in TWC § 13.254(a-1).® In Docket No.
45778, at the request of the Lampasas Economic Development Corporation, the Commission
decertified an approximately 149-acre tract of land from Kempner’s CCN.® Now, the City of
Lampasas (“Lampasas”) seeks to provide water service to the decertified area.

In recognition that utilities are by nature monopolies in the areas they serve and that
decertification can severely impact the decertified public utility’s investments and expectations
and amount to an unconstitutional taking, the legislature also dictated that, prior to rendering
service in any way to the decertified area, the utility seeking to do so must compensate the
decertified utility for any property that has been rendered useless or valueless to the decertified
utility as a result of decertification.'®

In this initial phase, the Commission’s inquiry turns on the statutory construction of TWC
§ 13.254. TWC § 13.254(d) provides that:

A retail public utility may not in any way render retail water or sewer service
directly or indirectly to the public in an area that has been decertified under this
section without providing compensation for amy property that the utility
commission determines is rendered useless or valueless to the decertified retail
public utility as a result of the decertification."!

The legislature did not define the terms property, useless, and valueless. The Texas
Supreme Court and constitutional protections dictate that when left undefined, the word property
must be construed in its broadest sense.'? Plainly applied, the term “property” as utilized in TWC

§ 13.254 encompasses Kempner’s right to divert water under various contracts, its’ now

S1d.
7 See Pre-filed Direct Testimony of Perry Steger at 7-8.

8 Petition of the Lampasas Economic Development Corporation to Amend Kempner Water Supply
Corporation’s Certificate of Convenience and Necessity No. 10456 by Expedited Release in Lampasas County,
Docket No, 45778, Order (Jul. 7, 2016).

'1d.

10 See Tex. Water Code §§ 13.001; 13.254.(TWC)

1 TWC § 13.254(d) (emphasis added).

12 State v. Public Utility Commission of Texas, 883 S.W.2d 190, 199-200 (Tex. 1994) (citations omitted).
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roversmed transmission lmes, its’ now oversized treatment plant, the lost economic opportunity, to
serve.thé decertified tract,.and the money spent on:professional and legal fees as part of the
decerhﬁcatron in Docket No. 45778 and the present proceedmg b ‘ i .
The word useless is, defined as “havmg or bemg of no use. »13 Plainly apphed Kempner
has no use for part, of the aforementxoned property as a- -result of decertlﬁcatlon .Reading the
statute as a whole ﬂlustrates that compensation is.due for,any portiori of any- property that 1s
rendered useléss - or valueless In section (g), the legrslature set forth factors ‘that ‘must be

e

considered in assessing the value of the property for whlch compensation-is due; these factors .

indicate that the decertlﬁed utility should be compensated for the part of the debt, expendltures
in planning, de51gnmg, or constructmg serv1ce facilities, and the amount of’ contractual

obhgatlons “allocable” to" the area. in. questlon The terms “service” and “faclhtles” ~which

appear-in the factors are broadly, deﬁned terrns in. Chapter 13 -of the Water Code and further

support the conclusion that property that is rendered partially useless or valueless is compensabte .

under TWC § 13.254.% e T s »,

_Additionally, even if-Lampasas’ constructlon of TWC §13.254 could be reconciled with

all statutory lahéuage because TWC § 13.254 is in essence a grant of eminent‘doma‘in“‘poWerl

any doubt in its meaning must be stnctly construed in favor of the property. owner—Kempner 16

Finally, the legrslatlve hlstory illustrates that the language at issue’was enacted, under fhe
=
assumptlon that the decertlﬁed ut111ty had never begun prov1d1ng semce——-and that nonetheless

compensation would be due for any property rendered useless or valueless including property
such as debt mcurred in reliance on one day serving the entire CCN. ' : i
! §

© ¥ . .IL  PROCEDURALHISTORY ' - =~ |

* + Y

On July 8, 2016 the City of Lampasas ﬁled notice’ of its mtent to prov1de retml wat?r

service to the approxnnately 149-acre-tract of land that was decertlﬁed from Kempner s CCN i in ’

.

s -

: . » E * i
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e { ¢t * '

' 2 ¥

"Useless."  .Merriam-Webster.corn. :Merriann:Webster, 2016: http://www.merriam-
webster.com/dictionary/useless (November 11, 2016).; ; * . i ‘ 5

4 TWC § 13.254(g). o - Tt %
15 TWC §§13,002; 13.254(g). -

16 City of Blue Mound v. Sw. Water Co., 449 S. W3d 678, 685-86 (Tex App —Fort Worth 2014, no
writ)(citing Tex. Rice Land Partners, Ltd, v. Denbury Green Pzpelme*—Texr, LLC 363 S.W.3d 192,'198  (Tex. 2012)
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Docket No. 45778."7 Lampasas’ notice filing automatically initiated this proceeding for a
determination of what compensation, if any, is owed to Kempner for property rendered useless or
valueless.'®

On July 20, 2016, Kempner moved to intervene in the case and notified the Commission
Administrative Law Judge (ALJ) that Lampasas did not seek an agreement with Kempner on a
single appraiser.'® On August 30, 2016, the Commission referred this case to the State Office of
Administrative Hearings (SOAH).”® Commission Staff, Kempner, and Lampasas timely filed
requested issues.”!

On September 23, 2016, the ALJ issued a preliminary order setting for the process to be
followed in order to satisfy the substantive requirements of TWC § 13.254 and 16 TAC §
24.113.2  According to the Preliminary Order, the issue of whether Kempner is owed
compensation as a result of the decertification is to be determined under a bifurcated process: In
the first phase, the Commission is to determine what property of Kempner’s, if any, has been
rendered useless or valueless as a result of decertification.? Then, after issuing an interim order
memorializing said initial determination, the Commission will conduct a determination of
compensation due in the second phase of this proceeding.?*

The Commission has jurisdiction over this matter pursuant to Texas Water Code Chapter

13 SOAH has jurisdiction over this proceeding pursuant to Texas Government Code §

2003.049.

'7" Petition of the Lampasas Economic Development Corporation to Amend Kempner Water Supply
Corporation's Certificate of Convenience and Necessity No. 10456 by Expedited Release in Lampasas County,
Docket No. 45778, Order (Jul. 7, 2016).

B TWC § 13.254(d); 16 TAC § 24.113(i).
19 Kempner's Motion to Intervene (Jul. 20, 2016).
 Commission Order of Referral (August 30, 2016).

2l Commission Staff’s List of Issues (September 2, 2016); Kempner Water Supply Corporation’s List of
Issues (September 7, 2016); City of Lampasas List of Issues (September 8, 2016).

2 preliminary Order (September 23, 2016).
B

14,

BTWC §13.254.
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*~On September 28, 2016, Kempner was adiniited as.a party to this proceedlng 2 On
. December 21, 2016; Administrative Law Judge (ALJ) Meitra Farhadi held.a hearmg on; the

,ments At its conclusron she fordered the parties to* submxt a:proposed briefing schedule’ and

:outline. On December 30, 2016, ALJ Meifra Farhad1 issued SOAH Order No. 3, adopting the

proposed outline subject to some modlﬁcatlons

]

- o

l

-* In accordance with the outline set forth by the ALJ in SOAH Order No. 3 and as part of
,»the first phase in this' proceedmg, Kempner submits this initial -brief settlng forth which ‘of 1ts

property has been rendered either useléss of valueless as’ a result of decertification. as

contemplated by TWC § 13 254 and 16 TAC§ 24, 113(h).”

. WHAT KEMPNER PROPERTY HAS BEEN RENDERED USELESS OR

VALUELESS BY THE DECERTIFICATION GRANTED IN DOCKET NO 457782

P

As set forth more fully below, decerhﬁcatlon has resulted in the followmg of Kempner;s

s
N
b

. personal property to be rendered partlally useless or valueless (1) Kempner. secured the right to

‘ dlvert sufficierit water to serve the .entire area, has been paying, and, wrll 11ke1y contmue paymg

for a water reservation in excess: of its pro_]ected growth-—this excess water "and* sunk cost 1s

*

%

. useless to Kempner (2) Kempner built a water treatment plant that was sized to serve its entlre

. CCN and now “has excess and- useless capacity; (3) Kempner spent: m1111ons of dollars in-

constructmg large transmlssron lines rangmg m diameter from 36” to 20” that were. 'sized to sérve

the entire CCN area and whose . excess’ capac1ty is- now partially useless to Kempner (4)

Kempner has lost the econom1c opportumty to serve the decerhﬁed tract and realize the income

© it expected-to denve from its investménts 1n tHe same and (5) Kempner has mcurred legal and

professronal fees.in connection w1th the decertrﬁcatron proceeding 'as. ‘well as the présent.

; . N
H

a. Property T

ER

b3
V:

13

- . f

"R

-

i. What constltutes property under TWC § 13.254 and 16 TAC § 24. 113(h)"
In th1s ifiitial phase, the Commission’s inquiry tarns on the statutory construction of TWC

»

LT
v e 3,

% SOAH Order No. 1(September 28,2016).
21 SOAH Order No. 3 (December 30, 2016).
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8 13.254(d) and (g). In construing statutory language; courts “must ‘énforce the statute as written”
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and “refrain from rewriting text that lawmakers chose.”?® The court must limit its analysis to the

words of the statute and apply the plain meaning of those words “unless a different meaning is

apparent from the context or the plain meaning leads to absurd or nonsensical results.”® While

the court must consider the specific statutory language at issue, it must do so while looking to the

statute as a whole, rather than as “isolated provisions.”™°® Thus, we begin our analysis with the

statute’s words and then consider the apparent meaning of those words within their context.’’
TWC 13.254(d) states:

A retail public utility may not in any way render retail water or sewer service
directly or indirectly to the public in an area that has been decertified under this
section without providing compensation for amy property that the utility
commission determines is rendered useless or valueless to the decertified retail
public utility as a result of the decertification.”?

Subsection (g) then goes on to instruct that, “[flor the purpose of implementing [section d], the
value of real property owned and utilized by the retail public utility for its facilities shall be
determined according to the standards set forth in Chapter 21, Property Code, governing actions
in eminent domain and the value of personal property shall be determined according to the
factors in this subsection. . . .”

The terms “property”, “real property” and “personal property” are not defined anywhere
in the Texas Water Code. “Undefined terms in a statute are typically given their ordinary
meaning.”*> However, terms that have acquired a known and established legal meaning are
generally construed in their legal sense.>* The Texas Supreme Court has held that the term
“property” must be applied in its broadest sense where no further definition is provided in the
statute where used: “by its ordinary meaning, the term “property” extends to “every species of

2 Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433, 443 (Tex. 2009).

® Molinet v. Kimbrell, 356 $.W.3d 407, 411 (Tex. 2011).

% TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 439 (Tex. 2011).
3 Jaster v. Comet II Const., Inc., 438 8.W.3d 556, 562 (Tex. 2014).

22 TWC § 13.254(d) (emphasis added).

3 7GS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 439 (Tex. 2011) (citing In re Hall, 286
S.W.3d 925, 928-29 (Tex.2009).

3* Comperry v. State, 375 $.W.3d 508, 514 (Tex. App. 2012) (citing Medford v. State, 13 S.w.3d 769, 771-
72 (Tex. Crim. App. 2000)).
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valuable right and interest.” 3, It is “commonly used to denote everythmg to which is the sub]ect i)f

ownershlp, corporeal or incorporeal, tangzble or mtangrble ‘visible or invisible, real or personal.’; ”3 6
The leglslature is always presumed to legislate with_full knowledge of ex1st1ng rlaw. 13 7.
Accordmgly, in enacting TWC- § 13,254, ‘the legrslature left the term property undeﬁned so that it

»

would be construed in its broadest sense—any attempt to, curta11 the deﬁmtron of property‘i

contrary to the clear legislative intent expressed in TWC § 13.254(d). i1}

*
-t

ii. What property is at issue here? ™

»

A Kempner Now Owns, has Been Paymg Jor, and, wzll Continue to ‘Pay for the
v Right to Dzvert Water that was Intended to Serve the Decertzﬁed Area. LI

i
“ " The groundwater in Kempner s servwe area’ and within' a reasonable drstance from
.

Kempner’s service area is of limited- avallablhty Accordmgly, since 1980 Kernpner has
entered into varidus contracts with the Brazos R1ver Authonty (“BRA”) for the nght to d1veirt

surface; water ﬁ'om the Strllhouse Reserv01r -.Under these vanous contracts Kempner has

secured the nght to dlvert up to 9,150 acre-feet per year of surface water Kempner s members -
through regular water bills, have been makmg annual payments to the BRA to maintain these water v

nghts for over 30 years:*'. Today, Kempner uses just over 2 700 acre—feet per year. of Taw, water !

| leavmg the balance to- serve customers as growth occurs, within. the service area Kempner
i

reserved this volume of water from BRA because water suppllers needing water from BRA such
as’ Kempner cannot ask for addltlonal watertreservatlons on.an as-needed basis, but mstead

from' tlme to time as BRA develops water supply projects, it -gives potentlal users a- hmltefd‘ )

opportumty to commit to the water that is avallable * The comrmtment requ1res the users to pay

» - - a

X
Jg-. s ;

P . N

. 35 State v. Public Utllnfy Commzssxon of Te.xas 883 S.W. 2d 190,:199-200 (Tex 1994) (emphasrs in ongmal)

(crtauons omrtted) P . "
’-ﬁ 36Id. .‘q ; P ey ’ e, . Y - ,} . - j
4
t

LI H R

¥ McBride v. Clayton, 166 5.W.2d 125, 128 (Tex. 1942). . -

b, Pre-ﬁled Direct Test1mony of Perry Steger ats. . . . '
Lo Id o te - e ! : ST e,

; . % . . ¥ ¥ s

. 014 . . - 5;“ . H
g ‘ ‘ oy | ] ‘ i

. Pldatss. ‘, | R
“1d at6. . S '

] . ) .
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for the reservation of the water on a “take-or-pay” basis, regardless of whether any water is
actually diverted.** If a user doesn't commit to the water, the user may not have another
opportunity to increase the volume of water available from BRA.*

Thus, in order to satisfy its obligation to supply water within its certificated service area and
based upon the then-existing assurance® that territory would not be removed from Kempner’s
service barring unlikely factors such as Kempner’s refusal to provide service, Kempner’s
existing water customers have been paying for the water reservation. If the growth is delayed,
such as by the loss of service area near the two cities adjacent to Kempner’s service area, the
length of time and the cost of this reservation increases.*’

The term property, as utilized in TWC § 13.254 encompasses Kempner’s contractual
rights and obligations with BRA. Black’s Law Dictionary defines property as:

“1. Collectively, the rights in a valued resource such as land, chattel, or an
intangible. It is common to describe property as a “bundle of rights.” These rights
include the right to possess and use, the right to exclude, and the right to transfer
.. . 2. Any external thing over which the rights of possession, use, and enjoyment
are exercised.”®

Pursuant to its contracts with the BRA, Kempner has acquired the right to use, enjoy, and
possess up to 9,150 acre-feet of water from the Stillhouse Reservoir.** The rights of use,
enjoyment, and possession are several property rights one can hold as part of the “bundle of
sticks.”*® Additionally, the Texas Tax Code defines intangible personal property as follows:

A claim, interest (other than an interest in tangible property), right, or other thing
that has value but cannot be seen, felt, weighed, measured, or otherwise perceived
by the senses, although its existence may be evidenced by a document. It includes
a stock, bond, note or account receivable, franchise, license or permit, demand or
time deposit, certificate of deposit, share account, share certificate account, share

“1d.
Y14,

#6 Until 2005, a CCN Holder’s service area would not be modified unless the certificate holder was unable
or unwilling to provide service. See Act of May 29, 2005, 79th Leg., R.S., ch. 1145, § 9, sec. 13.254(a—1), 2005 Tex.
Gen. Laws 3771, 3775, codified at Tex. Water Code Ann. § 13.254(a-1).

47 See Pre-filed Direct Testimony of Perry Steger at 6.

8 PROPERTY, Black's Law Dictionary (10th ed. 2014),

49 See Pre-filed Direct Testimony of Perry Steger at 6.

%0 See PROPERTY, Black's Law Dictionary (10th ed. 2014),
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deposit : account msurance pohcy, annmty, pensron, cause of action, contract and
goodwill.*! ’ .
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Thus, the conclusron that Kempner s contractual rlghts and payments thereunder constitute an
mtanglble property nght is supported not only by Texas jurisprudence, but also by ‘the vanous
legal deﬁmhons set forth | supra. N - TS ; ;

: 2. Kempner Sized - its Water Treatnient Plant to Serve Its" Entire CCN,
Includlng the Now Decertlﬁed Area i : -

i
* i

Kempner is respon51b1e for constructmg the reqm;lte w1thdrawa1 fac111tles that w111
-enable it to"divert water from Stlllhouse Hollow Lake, treat 1t and dehver it to its customers.*? ] In
2006, Kempner: embarked on_a program to replace madequate capamty in the agmg Central
Texas WSC water treatment plant w1th a new’ state-of the-art water " treatment fac111ty on
Strllhouse Hollow Lake 53 Kempner borrowed $38 million from the ‘Texas Water Development
Board to construct new facrhnes mcludmg a raw water, mtake structure on Stillhouse Hollow

=¥
Lake fwater treatment plant, 11 miles of 36" tran§mission main, and to purchase ex1st1ng

facilities and refinance emstmg debt under more favorable terms. 54 These facﬂltles were sized 1 in f

~

antlcrpatlon of future growth and desxgned to ultlmately be able to treat and dehver all 9, 150 acre
feet per year of raw water to ex1st1ng and future Kempner members As a result, of the
‘decernﬁcatlon of a crucial part of its CCN, Kempner’s water treatment plant is now oversrzed for

its projected growth.* - o . ‘ .ol

Kempner ] rwater treatment plant constltutes ‘tangible perscnal property within the
meaning of TWC § 13 254(d) Tanglble personal property is deﬁned in the Texas Tax Code as
‘personal property that can be seen, wexghed measured felt .or, otherw15e percelved by thze
senses,” excludmg perceptlble objects such’as documents that “constltute ev1dence ofa valuable
interest, claim, or nght and has'negligible or no mtnns1c value. ST Plamly apphed Kempner s

l s, |
2R

5! Tex. Tax Code (TTC) § 1.04(6). = . ’ . . .

32 See Pre-filed Direct Testimony of Perry Steger at 6

R
i
' s ’ See id. i
* See 1d. at 67. i
55 See Id. at 7., ¥ ) { l

- *Seeid. ! ~ L
)57 TTC § 1.04(5); PROPERTY Black's Law chnonary s B = o r
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water treatment plant constitutes tangible personal property capable of being rendered partially
useless or valueless as contemplated by TWC §13.254(d).

3. Kempner Sized its Main Transmission Lines To Serve Its Entire Service
Area.

The Kempner Board of Directors had the foresight in the early 1980’s to finance and
construct a major drinking water infrastructure to be able to transport drinking water from
Stillhouse Hollow Lake into and throughout its service area.*® In particular, Kempner WSC owns
and operates 39.3 miles of large water transmission lines, ranging in diameter from 36" to 20",
from Stillhouse Hollow Lake to within 2.4 miles of the decertified tract.” The size of these
transmission lines was determined in accordance with the projected future needs of the entire
service area.’ This system represents millions of dollars in infrastructure that the members of
Kempner have been funding for decades.®’ Because of the decertification at issue here, the
capacity of these transmission mains is now in excess of the capacity that Kempner will ever
need to serve its remaining service area.®?

Just like its water treatment plant, Kempner’s main transmission lines constitute tangible
personal property capable of being rendered useless or valueless with the meaning of TWC
13.254(d). Its’ transmission lines can be seen, measured, weighed and felt and fall squarely
within the definition of personal property capable of being rendered useless or valueless within
the meaning of TWC § 13.254(d).%

4. Lost Economic Opportunity

Kempner’s lost economic opportunity to serve the decertified tract constitutes intangible
property capable of being rendered useless or valueless within the meaning of TWC § 13.254.%
Intangible personal property includes anything “that has value but cannot be seen, felt, weighed,

8 See 1d. at 7.

59 1d.

%14

5114,

21d. at 9.

8 TTC § 1.04(5).

6 See TTC § 1.04(6).
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83 There-is value in»being the, sole servme

-measured, or ‘otherwise perceived by the senses:

of 560 gpm:*® Thus, Kempner s lost economlc opportumty constittites property within the
meaning of TWC §.13 2540, - . : K

. C o . !
A Legal and -Professional Fees - : f
¥

_ Finally, legal and professronal fees. incurred as a result of the decertification in Docket
» No. 45778 and the present proceedlng constitute mtanglble personal property within the meamng
of TWC §13.254.57 Addltronally, the factors in subsection (g) expressly mclude “necessary and

reasonable-legal expenses and profess1onal fees”, ev1dencmg that the»leglslature intended for ‘

;

these fees to be considered compensable property under TWC §:13.254.58~
In sum, by leaving the term undefined, the legislature inténded for the term “property™ to

be construed in its broadest sense. Here, the term “‘property” extends to Kempner’s rights under -

various contracts its-transmission lines, 1ts treatment plant, its lost economic opportunity, and 1ts

professional and legal fees incurred in connectlon with the-decertification in Docket No. 45778‘
b -

as well as in the present proceedmg 1 . ! Y |
. . b. _ Useless or Valueless L Jx P e o
Kempner isiowed"compensation for the portions of its property. that have become useless

or valuéless as a result of decertification. First, reading the statute as a whole makes clear that the

T

legislature intended for utilities to be compensated for. any property-10ss tliat is.allocable. to

.

losing part of 1ts certificated area. Second, because TWC-§ 13. 254 is a grant of eminent domam

3

power, afy doubt in ‘the’ language ‘must be stnctly construed in. favor oﬁ Kempner. Th1rd the
legislative lnstory illustrates that the language in-TWC. 13.254 was .intended -to prov1de

l
compensatlon for all property to the decertified utility—even debt mcurred in reliance on one

'

' L i
. i
N i . .
o

- day serving the entire certlﬁcated area. « - Lot .
tt [

¥

E]

“1d. R :
6 See Pre-filed Testimony of Perry Steger, Exhibit PS-1.
7 See TTC § 1.04(6). . - S
8 TWC § 13.254(g) .o < ‘ ' .
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i. What does it mean for property to be rendered useless or valueless?

In construing statutory language, all terms must be read in context by reading the statute
as a whole, rather than looking at the words as “isolated provisions.”® Here the legislature has
provided that compensation is due for “any” property that is rendered useless or valueless as a
result of decertification.” The legislature left the terms “useless” and “valueless” undefined and
their plain meaning must be applied.” “Useless” means “having or being of no use.””” “Value”
in relevant context means “the monetary worth of something” and “valueless” would mean
without same.”

Applying the plain meaning of the word “useless” to the case at bar leads to the
conclusion that part of Kempner’s property has been rendered useless: Kempner secured the
right to divert sufficient water to serve the entire area and have been paying for water in excess
of its projected growth—this excess water is useless to Kempner; When it built a new water
treatment plant in 2006, Kempner sized it to serve its entire CCN and now has excess and
useless capacity; Kempner spent millions of dollars in constructing large transmission lines
ranging in diameter from 36 to 20” that were sized to serve the entire CCN area and whose
excess capacity is now useless to Kempner.

Because of the monopolistic nature of retail public utilities, Kempner cannot simply take
this excess capacity, excess water rights, and oversized transmission lines and use them
elsewhere—Kempner is confined by Texas law to serve only existing and future customers
within its CCN—customers which until recently included the now decertified tract.”* “All
statutes are presumed to be enacted by the legislature with full knowledge of the existing

 In re Office of Att'y Gen., 422 8.W.3d 623, 629 (Tex. 2013); see also TGS-NOPEC Geophysical Co. v.
Combs, 340 S.W.3d 432, 439 (Tex. 2011).

T TWC § 13.254(d).
' Tarlton v. State, 93 S.W.3d 168, 174 (Tex. App.—Houston [14%] 2002, pet. ref’d).

7 "Useless." Merriam-Webster.corn. Merriam-Webster, 2016. http://www.merriam-~
webster.com/dictionary/useless (November 11, 2016).

7 "Valueless." Merriam-Webstercom. Merriam-Webster, 2016. http://www.merriam-
webSter.com/dictionary/ valueless (November 11, 2016).

™ See TWC § 13.252.
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+ condition of the law and with reference to it Here TWC § 13.254 must be construed in Irght
of the comprehenswe scheme that governs retail pubhc ut111t1es and recogmzes that they are by
nature “monopolies in the areas they serve.”’® Thus it makes perfect sense that in enactmg TWC‘
§ '13.254 the legislature would Tecognize not only the possrbrlrty, but _the likelihood,’ tthat*

utility’s property would bé rendered: partlally useless or valueless asa result ofa decertrﬁcatron
!
proceedmg and that just compensatwn should be pard y, - L g

r ", This construction is also supported by section (g) in which the leglslature set forth the
factors that are to"be employed in determining the amount of compensatron due for personal
property”that has been rendered useless or valueless ‘These factors make evrdent that the
leglslature irifended for compensanon to be due if any portzon of dny. property is rendered useless; 5

or valueless.”® Section (g) states, mrelevant part vty

-

.~ « sFor the purposé of implementing [subsectlon d]"... . the value of personal property

-, shall be determined according to the factors m this subsection. The factors

ensuring that the compensation to a retail pubhc ufility is just and adequate shall

. include: the amount of the retail public utility’s debt allocable for service to the - -
area in question; the value of the service facilities of the retml public utility
located within the aréa in question; the amount of any expendrtures for planning,
design, or construction of service facilities that are allocable to service to the area

in question; the amount of the retail public utility’s contractual obllgatlons,

" .allocable to”the .area in question; any demnonstrated impairment of ‘service' or
increase of cost to consumers-of -the retail ,public utility. remaining after the
decertification; the impact on future revenues lost from existing customers

necessargy and reasonable legal expenses and professronal fees; and other relevant"'

te €

, factors.” ", .. - .. { VLo,

i

“Service” and “facilities”' aré’ defined terms ‘in Chiapter 13 of thé TWC. “Service” is defined -
‘broadly as any act’ performed anything furmshed or supphed -and any fac1ht1es or* lmes

(4

ot

- .
b e fote g e = n
" - &

[P SN

W " committéd or used by a retail public utlllty in the performance of its duties under this chapter

to its patrons,  employees, other reta11 pubhc utilities, and the pubhc as well as the mterchange of

. kS (lv .. '
“

P
i
-l PR ‘ ]

< i N

>‘!$
;

™ McBride v. Clayton, 166 S.W.2d 125, 128 (Tex. 1942).

s o F] : [

S TWC § 13.001. .
7 TWC § 13.254(g). « : :

" 1d. ) o ¥ ) v : w I o i
™ Id. emphasis ad.dedi. Pt _ T
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facilities between two or more retail public utilities.®® “Facilities” is broadly defined as “all the
plant and equipment of a retail public utility, including all tangible and intangible real and
personal property without limitation, and any and all means and instrumentalities in any
manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in
connection with the business of any retail public u’cility.”81 As these expansive definitions
illustrate, the legislature intended for utilities in Kempner’s position to be paid compensation for
any of their property that is rendered useless or valueless.

Additionally, the legislature’s use of the word “allocable” is telling—*allocable” is
defined in Merriam-Webster’s Dictionary as “capable of being allocated,” and “allocate” is
defined as “to apportion for a specific purpose or to particular persons or things.”®* Thus,
allocable recognizes that only a portion of the property can be rendered useless or valueless.®
Here, through expert testimony, Kempner can demonstrate what portion of its transmission lines,
treatment plant, and excess water rights will go unused as a result of decertification. Thus, the
extent to which these various property rights have been rendered useless is capable of being
allocated within the meaning of the statute.

Nonetheless, Lampasas’ expert, Jack Stowe, contends in this proceeding that for property
to be rendered useless or valueless, one of two things must be true: either the property must be
within the decertified tract, or the property must be a “stranded facility specifically constructed
and designated for the decertified area that would no longer be useful or have value.”®* Mr.
Stowe has not always required such a limited reading of TWC § 13.254—in fact, as an expert for
an almost identical proceeding just last year, Mr. Stowe included off-site facilities in his
analysis—these off site facilities were neither stranded nor on the decertified tract.”® In that

proceeding, Mr. Stowe concluded that no compensation was due because the off-site assets were

80 TWC § 13.002(21).
ST TWC § 13.002(9).

8  «Allocable.”  Merriam-Webster.corn.  Merriam-Webster, ~ 2016.  https://www.merriam-
webster.com/dictionary/allocable (November 11, 2016).
8 See id.

8 Pre-filed Direct Testimony of Jack Stowe at 9.

8 See City of Tyler’s Notice of Intent to Provide Sewer Service to Area Decertified from Tall Timbers
Utility Company, Inc. in Smith County, (Docket No. 44555), City of Tyler Appraisal (May 18, 2015), attached
hereto as Exhibit A.
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operating at*capacity3® Here, smce Kempner can demonstrate, that its water treatment plant,
water rights, ‘and “transmission lmes have excess capacity that - was intended to . serve the

decertified tract, Mr., Stowe’must construé the statute more narrowly to reach his chent’s desrred

T s

conclusion: . . - . T . i
‘ .Not only'is his new construction at odds with his expert opinion rendered Iast year, it also
fails-to giye effect to all of the statutory lariguage.”” " Under either of-Jack Stowé’s scenarios
property will always be rendered completely useless to the.decertified utlhty, whether it be
because it is-stranded or because it is located on the decertified tract. What then, 1s the meamng .
of the.word allocablé as utilized-in TWC § 13.2547 ;Furthermore, Lampasas proposed
constructlon wholly 1gnores the fact that property mcludes intangible personal property (such as
confractual obligations); which by its mtang1ble nature is mcapable of bemg physrcally on the ’
' decertlﬁed tract or “stranded” as a result of decertlﬁcatlon - .. st o 1
In an effort to. depnve’xKempner once agam of compensatio'n that is rightfully owed,
Lampasas attempts to give TWC § 13. 254 asvery narrow constructlon—one that is nelthér
requn‘ed nor reasonable in light of the words chosen by the leglslature the purpose behmd the
-statute, and constltutlonal protections. Coe, S e LA A
. Additionally, because TWC § 13.254 is in essence, a grant of emment domain power, any
doubt in the language must be strictly construed in favor ‘of Kempner The Texas and Umted*
States . Constitutions prohibit takmgs by the government without .adequate compensatron
Section 13. 254(d) exists to ensure that the decertlﬁed ‘utility is adequately compensated.; See e. g
TWC §'13. 254(g)(“the value of real property owned and utilized by the retail public utility for
its facﬂmes shall be determined accordmg to the staridards set forth in Chapter 21, Property .
Code governmg actlons in eminent domam”) Importantly, the leglslatlve grant of emment- ‘

e 5 . . .

1

¢ I
- AT SRR .. ¥ ' f

'

3

86 : ’ ' 5. 1
Id. “ 4 L ."” . o . M‘.f

87 thllzps 12 Bramlett 288.5.W.3d 876 (T ex. 2009) Badgett V. State, 42 S.W.3d 136 (Tex. Crim. App
2001)( Statutes are to be construed, if at all possrble 50 as to give effect to all of its parts and so that no part is to be
construed as void or redundant). .~ o . e .ot .

8 [J'S. CONST. AMEND. V. (", . . nor ‘shall privite property be taken for public use, without Just
" compensation.”); TEx, CONST. Art. I, § 17 ("No person's property shall be taken, damaged or destroyed for or

applied to public use without adequate compensation being made . ."). ) £y -
. ) . .
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domain power is strictly construed.®® In instances of doubt as to the scope of the power, the
statute granting such power is “strictly construed in favor of the landowner and against those
corporations and arms of the State vested therewith.””® By the rule of strict construction, “it is
not meant that the statute shall be stingingly or even narrowly construed, but it means that
everything shall be excluded from its operation which does not clearly come within the
scope of the language used.”' Here, even assuming that Lampasas’ construction can be
reconciled with every other word in TWC § 13.254, which it cannot, such a construction is not a
necessary construction—nothing in TWC § 13.254 dictates such a limited reading. Thus, if there
is room for disagreement in the language at issue in this case, it must be resolved in favor of
Kempner.

Finally, the legislative history of TWC § 13.254 also supports the conclusion that
Kempner’s property that has been rendered useless or valueless is compensable. The language in
TWC § 13.254(d) first originated in TWC §13.255 through H.B. 2035 in 1987 before its
incorporation into the TWC §13.254 decertification provisions.”? TWC §13.255 addresses a very
similar situation to the one presented in this case. TWC § 13.255 provides for compensation to
certain retail public utilities when, as a result of municipal annexation, a city’s CCN expands into
that retail public utility’s certificated area and results in decertification.”® In presenting the bill,
the House Sponsor of H.B. 2035, Representative Hinojosa, explained that many times the
certificated utility was unable to provide service to the rapidly expanding municipality, but was

also unwilling to release the territory from its CCN because it needed the future income to meet

% City of Blue Mound v. Sw. Water Co., 449 S.W.3d 678, 685-86 (Tex. App.—Fort Worth 2014, no
writ)(citing Tex. Rice Land Partners, Ltd. v. Denbury Green Pipeline-Tex., LLC, 363 S.W.3d 192, 198 (Tex.2012)).

0.

' 1d.( citing Jennings v. WallBuilder Presentations, Inc., 378 S.W.3d 519, 523 (Tex. App.—Fort Worth
2012, pet. denied) (quoting Norman J, Singer & J.D. Shambie Singer, 3 Statutes and Statutory Construction, § 58:2,
at 110 (7th ed. 2008))).

92 See Exhibit “B” (Partial transcript of the Senate Committee on Intergovernmental Relations hearing on
May, 28, 1987, 70th Leg. R. S. The audio of the full hearing is available at
https://www.tsl.texas.gov/ref/senaterecordings/70thR.S./700795a/index html.)

% See TWC § 13.255.
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fltS debt obhgatlons % Asa result many homes would go without water service wh11e the utilities.
litigated the i 1ssue 5 The bill, as presented constltuted an agreement between the mumcrpahtres
and the ‘retail public utilities—it provided-a method for resolvmg their differences by allowmg
the municipality to go 1in and: serve while ensuring that the then-certificated retail pubhc utllrty

o ¥ - . : . . - . by
was compensated for “dny bonded-indebtedness that it may have or-for any other property that it
ek *‘41‘
As. the leglslatrve history 111ustrates the leglslature -enacted this. provrsron w1th the

may lose because the City is going into the certified area and prowdzng water.’

’ knowledge sthat in- most if not all mstances decerhﬁcatlon will.occur' precisely because the

~  certified utility has not begun provrdmg semce to. the tract m questron 7 Necessanly then
‘ there would seldom, if ever, be a situation.in which the decertrﬁed utility has land or prpes on the
decertified tract that are rendered useless or valueless. Rather, because' a CCN_ holder has the
obhgatlon to service. the area, a CCN holder will often have planned ahead* in securmg water
nghts and in burldmg the requisite mfrastructure and facilities to provide adequate service when

the time comes .'Thus, contiact rights, exeess capacity,.and even mdebtedness, were mtended to

?

be compensable n o

il. What property was rendered useless or valueless as a result of the decertlficatlon

!

mDocketNo. 457782, . R b

~ - -y

i, . Kempner’s Investment in * Reservingv Sufficient.- Water to Serve the
) Decertzﬁed Tract Has Been Rendered Useless and Valueless.

i L I

. Kempner now owns, has been paying for, and w111 hkely continue to pay for the right to
d1vert ‘water that. was intended to serve the decertxﬁed area. Kempner’s members, through
'regular water bills, have been 'making’ annual payments to the BRA to mamtam the various water

“_nghts drscussed supra for over 30 years.” Kempner S customers have been paymg for thrs‘

. . ) * ‘ B
: oo
. - i £ ’
L # See Exhibit “B” (Partial transcript of the Senate Commiittee on Intergovemmental Relatrons heanng on
‘May, 28, 1987, 70th Leg. R. - S. The audio. of.- the full ‘hearing is available at

https /Iwww.{sl.texas. gov/ref/senaterecordmgs/70thR.S /700795a/mdex html. ) y
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reservation of water so that when additional customers came into existence Kempner could fulfill
its obligation to provide service.'®

Kempner’s service area is located between two cities, Copperas Cove on the east and Lampasas
on the west.'”? Additionally, the service area straddles the major highway between these two urban
areas, Highway 190.'% Because of its proximity to two cities, Kempner’s projected new customers will
not be evenly spaced throughout the service area, but the higher density, and less costly customer base,
will occur near the two cities and along the highway.'® This is exactly the area where the decertified
tract is located. Stated differently, the decertified tract was expected to develop sooner and have a less
costly customer base than most of Kempner’s remaining service area.'%*

Since 2005, pursuant to TWC § 13.254’s decertification provisions, these expected new
customers can now be taken from a CCN holder without much notice to the decertified utility.'®
That is precisely what has happened here. Had Kempner known this was a possibility, it would
not have reserved that capacity at the outset.'® Thus, part of the cost of the reservation has
become useless and valueless to Kempner and is compensable under TWC § 13.254.'%

2. Kempner's Water Treatment Plant Has Excess Capacity That is Useless to
Kempner as a Result of the Decertification.

Kempner’s water treatment plant was sized in anticipation of future growth and designed
to ultimately be able to treat and deliver all 9,150 acre feet per year of raw water to existing and
future Kempner members.!® As a result of decertification of a crucial part of its CCN,
Kempner’s water treatment plant is now oversized for its projected growth.'®” Stated differently,

10 Hearing on the Merits at 66, lines 15-21 (December 21, 2016).
101 See Pre-filed Direct Testimony of Perry Steger at 5.

102 Id.

103 Id.

10414,

105 Act of May 29, 2005, 79th Leg., R.S., ch. 1145, § 9, sec. 13.254(a—1), 2005 Tex. Gen. Laws 3771, 3775,
codified at Tex. Water Code Ann, § 13.254(a—1).

196 Hearing on the Merits at 66, lines 15-21 (December 21, 2016).
19714, at 56, lines 10-19.
108 Goe id. at 7.

109 gge id.
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a part of the’ over51z1ng is now useless and valueless. “0 Thus, ,part of the treatment plant’

'! 5 2 - - = f

capaelty has been rendered useless ety . _— cen, t
4
- . 3. Various Transmission Mains Are {Now Overszzed fort Both. Present and
- Future Needs. , A L -y }

- it . Lt - Tt *

»

S, Various transmlssmn mains’ capac1ty 1s now in excess of Kempner’s current and ﬁzture
needs i Kempner’s “backbone” facilities were built to.serve the entlre CCN——mcludmg tbe
area decertlﬁed in Docket No. 45778. 12 Kempner’s expert Mr. Perry Steger, has determmed
that vanous transmission mams will have stranded capa01ty as a result of the decertlﬁcatlon 1113‘
These transnussmn mains are ‘more specifically 1dent1ﬁed in Exhibit PS-1to Mr. Steger s Pre-

filed direct test1mony, which is incorporated . here by, reference. Thus, the excess capamty

% e

1dent1ﬁed in Mr Steger s report has been rendered useless to Kempner. - s ,-»;‘
< a4 Legal and Professional’ Fees would not Have Been Incyrred but for the
Decertzﬁcatzon and the Present Proceedmg - i . v ' (

», L f . P w

“As a result of ‘the decertlﬁcahon in Docket No 45778 and the present proceedmg,

*
114

Kempner has mcurred reasonable and necessary’ profess1ona1 fees. These fees constltute an

T

.kaddltlonal and otherw1se unnecessary expense that absent compensatlon must be bore;g by

:
- i ve N LY

Kempner s customers. - . ' N , , ’E
. i

‘IV. IS KEMPNER'ENTITLED TO RECOVERF OR ANY LOST ECONONIIC ‘

t OPPORTUNITY AS A RESULT OF THE DECERTIFICATION IN DOCICET

' . - " , f ' . NO 45778" S IR v ! L

l
.t Kempner i§ entitled to recover for the lost econormc opporturnty fo serve the decernﬁed

tract. As rorlgmally enacted, TWC § 13.254(g)’ expressly included that a decertified atility shoul{d

be compensated for “the takmg, damaging, or loss: of personal property, mcludmg the retail ‘public .,

unhty’s busmess w113 In 2005, when the 1eg1slature added the new decertxﬁcatlon procedures that leid

'4« K 7-
. ; . . S 3 IR ) {
110 pre.filed Direct Testimony of Perry Stéger'at9. oo oy -
.+ ! See Pre-filed Direct Testimony of Perry Steger at 9-10. o . 1
§ v . . .
. M2 14, L . SR S ' Cr f
T - . e 1, . . ooy |
F Id 'i . . 2 “ ok l" ) H
v 1M ses Pre-filed Direct Testnnony of Perry Steger at 10- 11 : N !

115 Tex. $.B. 1, 75th Leg., R.S. (1997) (adopting first vérsion of what is now TWC. §13 254(g), The statute ,
also previously spee1ﬁcally required consxderanon of "the impact on-future revenues and expenses of the reta11

¥ public utility". Jd. f« v AL g *«.
SOAH Docket No. 473-16-6049. WS - ' Kempner Water Supply Corporatmn s Initial Brief
PUC Docket No. 46140 ] T AN r

.
P

6480/6 #246954 4

.

]

A



Kempner here, the legislature removed this particular sentence. In its place, the legislature put the ball
in the Commission’s court by adding that “the Commission shall adopt rules governing the evaluation
of these factors.”!'® As currently written, nothing in either the statute or in the Commission’s rules
prevents Kempner from recovering for its lost economic opportunity.'’” Rather, both the statute and
rule state that in assessing compensation, the Commission may consider “other relevant factors.”!'8
Many of the factors in the statute speak directly to Kempner’s lost economic opportunity and further
support Kempner’s right to recover for the lost opportunity to serve the decertified tract.

More importantly, Kempner’s right to recover for its lost economic opportunity is not a matter
of statutory construction, but rather a matter of constitutional protection.'’® Our legislature is not the
first to recognize that public utilities are unique in that they are monopolies in the areas they
serve—the United States Supreme Court has also recognized that public utilities warrant special
treatment. As a general rule under takings jurisprudence, damage, if any, to the going concern of
a business on the condemned real property is generally not compensable because such damages
are related to the business conducted on the property and not to the real property taken.'?® That
is, the going-concern element of the property owner’s business is usually not taken by the
condemnation of real property on which the business is located because the property owner is
free to move his business to another location.'*!

The United States Supreme Court has recognized, however, that utility systems are an
exception to the above-stated general rule.'”? The Supreme Court has held that when a
governmental entity condemns an entire utility system for the purpose of taking it over and

continuing its operation by the governmental entity, then the utility owner is entitled to be

116 Act of May 29, 2005, 79th Leg., R.S., ch. 1145, § 9, sec. 13.254(g), 2005 Tex. Gen. Laws 3771, 3775,
codified at Tex. Water Code Ann. § 13.254(g).

N7 TWC § 13.254(g); 16 TAC § 24.113(K).
18 Goe 1d.

19 11.S. CONST. AMEND. V (". . . nor shall private property be taken for public use, without just
compensation."); TEx. CONST. Art. I, § 17 ("No person's property shall be taken, damaged, or destroyed for or
applied to public use without adequate compensation being made . .").

120 City of Blue Mound, 449 S.W.3d at 683-84 (internal citation omitted).
2! 1. citing Kimball Laundry Co v. U.S.., 338 U.S 1, 11-12 (1949).
122 14, citing Kimball Laundry Co., 338 U.S., at 12-15.
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1 compen'sated for Joss of the going-concern value of the utility systetn.!?> The rationale behind the
exception is as follows: because utilities usually operate as a monopoly, aﬁer condemnatron a-.:

. prrvately owned ut111ty company carmot simply move to another locatlon and ‘reopen its utlhty
business on a different parcel of redl property.'*4 Here, Lampasas will acquire the right t6 be the .
sole service provider to the LEDC tract. Kempner, on the other hand, cannot s1mp1y plck up and‘

set up shop elsewhere-—-Kempner can-only provide service thhm its CCN 123 Accordmgly,r

-Kempner is due compensatlon for the lost ecofiomic opportumty to prov1de service to the LEDC
on the now decertified tract. "‘ i e A O oy
V. CONCLUSION&PRAYER . &
WHEREFORE, PREMISES CONSIDERED Kempner» respectﬁllly requests the
Honorable-Administrative Law Judges ﬁnd and recommend that the Commlssmn determine: (1)
Lall, property items descnbed*above are property and, were réndered useless ‘or valueless to
Kempner within the meaning of TWC § 13.254 by the decertification‘i In Docket No: 45778, (2)
pnor to prov1d1ng semce in-any way to the decertlﬁed tract, Lampasas must prov1de just and‘
adequate compensatlon 1o, Kempner for its property, and (3) the parttes must proceed to- the

second  phase of this blfurcated process to determme the amount of compensatlon due to
Ll 4

Kempner.-

DAVIDSON, TROILO, REAM & GARZA, P.C.
601 NWwW Loop 410, Suite 100
San Antonio, Texas 78216 *

.. Telephone: (210) 349-6484 o

‘ Facsirnile: (210)349-0041+ n . ]a :

¢ : Respectfully submitted, : j?
; :
i

gy -
v

%mw
By \&M\ma/ 6 {{ " w/ﬁmussww
-Patrick W. Lindner [}~ ~ ~
StateBarNo 1236 50 )
. plindner@dtrglaw.com :
= ' .+ ATTORNEY FORKEMPNER , |
< v WATER SUPPLY: CORPORATION

o

-~
-
=
*

Lo T

B
: "™ City of Blue Mound, 449 8.W.3d at 684-85.. i
15 TWC § 13.250.
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»
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CERTIFICATE OF SERVICE

I hereby certify that on this 24™ day of January, 2017, a true and correct copy of the above and
foregoing document was served by hand delivery, email, facsimile or First Class Mail to the
following;:

Andrea Moore Stover

State Bar No. 24046924
astover@gdhm.com

Mary A. Keeney

State Bar No. 11170300
mkeeney@.,2dhm.com

Helen Currie Foster

State Bar No. 24008379
hfoster@gdhm.com

Graves Dougherty Hearon and Moody, PC
401 Congress Avenue, Suite 2200

Austin, Texas 78701

(512) 480-5727

(512) 536-9927 (facsimile)
ATTORNEYS FOR THE CITY OF LAMPASAS
AND LAMPASAS LEDC

Attorneys for the Public Utility Commission of Texas:
Sam Chang

Stephen Mack

Attorney-Legal Division

Public Utility Commission

1701 N. Congress

P.0O. Box 13326

Austin, Texas 78711-3326

Email: sam.chang@puc.texas.gov
Telephone: 512-936-7261

Email: stephen.mack(@puc.texas.gov
Telephone: 512-936-7442

Facsimile: 512-936-7268
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3420 Executive Center Drive

Suite 165
NEWGGH Austin, W TAT3|
5 : M Phone: (512) 479-1900
WELIIEY& Solutions gt 3 i
May 6, 2015
Mr, Joe Freeland
Mathews & Freeland, L.L.P
327 Congress Ave,, Ste, 300
Austin, Texas 78701
Subject; Analysls and Opinlon of Previously Decertified CCN from Tall Timbers Utllity

Dear Mr. Freeland:

NewGen Strategles & Solutions, LLC {*NewGen”) has completed our review of the area, which Is the
subject of Tyler Oak Creek Development LLC's (“Landowner”) approved patition for expedited release,
previously decertified from the Tall Timbers Utility Company’s (“TTUC” or “Liberty”) Service Area
Certificate of Convenlence and Necessity ("CCN¥) No. 20694 in PUC Docket No. 42893, Basad on our
understanding, per Public Utility Commission (*PUC") Substantive Rule § 24.113{l), the City of Tyler
{“City”) must make a determination of the manetary amount of compensation due to TTUC for the
decertified area now that the City has indicated its intent on providing sewer service In the decertifled

area.
Specifically, PUC Substantive Rule § 24.113(h) states:

“A retall public utllity may not In any way render retall water or sewer service directly or
Indirectly to the public In an area that has been decertifled under this sectlon unless the
tetall public utliity, or a petitioner under subsectlon {r) of this section, provides

compensation for any property that the co! termines Is rend useless o
value to the d fled r blic_u a resujt o decertification.”
{(emphasls added)

In performing this analysls, NewGen must first determine if there Is any property that has been rendered
useless and valueless as a result of the decertification In PUC Docket No, 42893. In the event this
determination finds such property, then compensation must be determined under PUC Substantive Rule

§ 24.113().
As part of our analysls, the following documents were reviewed and relied on:

®  Tyler Oak Creek Development, LLC's July 29, 2014 “Petition from Tyler Oak Creek Development To
Decertlfy a Portion of CCN No. 20694 of Tall Timbers Utllity Company, Inc. In Smith County, Texas”
letter to the Texas Commission on Environmental Quality (“TCEQ")

= TTUC 2014 Utllitles Annual Report filed at PUC

*  Final Order, PUC Docket No. 42893-13 “Petition of Tyler Oak Creek Development, LLC to Amend Tall
Timbers Utllity Company, Inc.’s Sewer Certificate of Necesslty by Expedited Release in Smith County”

®  TCEQInvestigative Report, July 8, 2014 Inv. # - 1191301
= Historical DMR Report Data, Regulated Entity RN101519981, Permit No. WQ001300001
Based on our review of the avaliable documentation, NewGen presents the following findings:

Eonomicc | Strategy | Stakeholders | Sustainability
www.newgenstrategies.net
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 Mr. Joe Freeland o ' .
May6,2015 ~ )
Page 2 . :

§

= Basedon avallable documentatlon, there does not appear tobe any facllltles and/or customers wlthln

the area inquestion; o

= Based on the revlew of avaliable documentaﬂon, NewGen has found no evidence of plans In place

= Our analysls and review of TTUC’s wastewater syster

Cogguslon !

and/ar funding committed related to Tall Timber’s provision of service to the area in question,

revea lﬂh'e'o'f?-slteﬁmEro'veﬁe’nﬁ‘that (%]

as Attachment A, Itls noted that TTUC average flow has already exceeded 75/90 percent of the final
phase flow permitted for futire capacity and the plant met 75/90 percent from September 2013
through August 2014. NewGen Is unaware of any additional capacity investments that have'been
‘madé which would enable’ TTUC to serve: the area In question with Its existing treatment
Infrastructure. . .

Based Upon the above findings, and In compllance with PUC Substanﬂve Rule § 24,113(h), it Is our
conclusion that there Is no- property that has been rendered useless and valueless as a result of.
decertlﬂcatlon by the TCEQ and the pravision of service by the Clty to the area In question, As such, no
determlnatlon of monetary compensatlon Is necessary under the rules.

However, If a mnnetary compensaﬂon determlnatlon were to be made, It is our opinion that the
compensation to be provided Is $0. 00 bdsed on the following:

-

» “There are no facilitles in the area In quéstion;.’ ) : v
There Is no debt that has been used to fund facllitles to serve the area ln questlon,

TTUC has nat demonstrated the expenditure of any funds assoclated with planning, deslgning, oF
constructing facilities assuciated with the area in question;

Ta our knowledge TTUC has no contractual obllgatlons associated with the arealn quesﬂon,

Glven that TTUC does not currently lncur cost associated with the area, have facilities within the area,
and off-site assets are already at capacity, there Is no demonstrated Impalrment or foreseeable costs
“Increases to existing customers that will result from the decertification;

Glven that there are no customers In the area In questlon, TTUC will nat experience a loss In revenues.

- assoclated with the loss of the area In questlon, and,- -
. NewGen Is. not aware, of any legal or professional fees incurred by TTUC dssaclated with the

decertification of the area In questlon, '

E

After review of thls Letter Report, If you have any questions or requlre additional Information, please feel
free ta contact Mr. Jack Stowe at Isg__e,@_ug_wggnmmﬂex or call 512.479.7900.

Sincerely,

.

i 1

" . .
* 3

NewGen Strate Solutions, we
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Senate Commitiee Meetmg on HB 2035 (70"' Leg., RS. 1987) .

™ L

" 28:50 . .

¥ -
- % ¥

>

o

Parmer:  Now, T am going to go- back to the start of the order of- busmes:S

members and'lay out HB 2035 and recognize- its -House, Sponsor, K

Representatlve Hinojosa: ' ‘)
. I . b i, -

~ Hinojosa: Thank you Mr. Chairnian and Committee Members. HB 2035 deals
£ oor with a problem that is not only 1 unique to South Texas, but is probably
‘ mmany mumclpahnes throughout the State where they continug to grow
they run into d problem of a water supply corporations have been given.

a certification over a certain area to provide: water services.
Unfortunately as ‘the city grows, many times the water supply”
corporations are unable to provide’ the necessary 'services, .necessary

water to the new residents as the territory that is being annexed by the

scity. And many times they cannot 'work out their differences, and they-

end up in court. What this bill does, it allows for the-city to provide

water in those areas, and provides a procedure Where ‘the water supply
corporation and the city can work out their dlfferences and at the same

time have the water supply coxporahon compensated for any bond.
indebtedness that it may have or for any other property that it may lose

because the City going into the certified area and prov1ded watcr R

" Membeis. And I have an amendment basxcally to exempt your retail
= public utilities. 1 would be glad to answer any questlons that anyone
. . might have.

s

Parmer: . Are there any quesnons for Mr Hm_]osa? Senator Barrientos? .
Barnentos Um, I Want to pomt out the amendment I want to ask you 1o go over °
‘ that again,

f

o = ®

Hinjdéa Let me be more specxﬁc, Senator Barnentos The City of McAllen, for

- example, ig one of the fastest growmg c1t1es in the State of Texas, and
) as we continues to grow, we run into problems in that where a certain
- water supply corporatlon has been given a- cernﬁcanon in large drea to
prov1de water services. However, they do not have the capablhty to

AL . 3 ¢

- ¥
s
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Barrientos:

Hinojosa:

Barrientos:

Hinojosa:

Barrientos:

Hinojosa:

provide those water services. So that-we have many people who have
homes withotit water. And some of those homes, when they catch fire,
there’s no water to put out the fire. Because of the inability of the water
supply corporation to provide that water. And the City of McAllen has
the ability, has the capital to provide those water services, but because
that area has been certified to the water supply corporation, City of
McAllen cannot go in there and lay the water lines and provide the water
services. Consequently, usually you have to file a lawsuit and end up
with the Court through long proceedings that can take 3 or 4 or 5 years.
I'll give you an example, it took me 5 years to get water in an area that

was certified to the water, to Sharlett Water Supply Corporation. '

Why?

Because that area was certified to the Sharlett Water Supply
Corporation.’ '

And the City had the ability to provide that water?
That is correct.
But did not do it.

They'couldn’t. Because by law that area is certified to the water supply

_ corporation and'not the.City of McAllen.

Barrientos:

+

Hinojosa:

Only by law. .,

" And the water supply corporation refused to allow the City of McAllen -

to go in there and provide those services. So the City of McAllen had
to'file a lawbuit.- And, what this bill does, it has beeh werked out, it is
an agreement, It’s an agreed bill between the municipalities and the
water supply ‘corporation association to put in place a procedures to
work out this type of problem. And now in those arcas where the City
is certified to provide water to the same areas as the water supply
corporation it provides for proper, proper compensation to the watér
supply corporation for any amount of indebtedness that they might have.

30
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Bamentos. Do you foresee, in any way shape or form any more amendments comin g .

» Y.

. S

Hmlo_]osa' g hope not, but you know it is kind of hard to predict what i$ gomg to

B ",

[y

. e

atothlsbﬂl?w <y , Lo,

t
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happenuphere P : I R

i

‘Barrientos:. T understand things go bonkers in the Iast week, butin: your constdered

b

¥

R Ry . ¥ .
Hinojosa:. No sir. oo T
TR » -
Barrientbs' Alnght, do. you want to lay this out? . S
L N LA ot {*" o
Hmo_]osa" Please., e e : A . f N .
oo e PN
-Pariner: : Senator you have an amendiment? :Senafor Barrientos sends up

e
i K

-
~
H 3

opinion W1l] there be any coming? .

B e
! E 1,_ k $ " ’ -

t comnnttee amendment number one. He will’ explam the amendment
¥ , i N
1% LI z - Hal .

Barnentos" What he Just sald Mr Chauman you want to do it agam?

o Y 1.
Parmer:‘ .

-
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Barrientos: Section only apphes in' case where the retail pubhc ut111ty that is

at

Nir

3

Parmer:

a,

1 -authorized to . serve in the certificated area- that is annexed of
mcorporated by the mumcxpahty isnota pubhc water supply.

A [

Is there objection to adoption ofthe amendment? The Chau' hiears none. .

The amendment is adopted. . Members are there any othér questlons for-
Representatwe Hinojosa? Senator Armbnster? :

1 -“
x, ool . s -
- ‘Ik_ \‘

Armbnster' Representatlve Hmo_; osa, 1sn’t there now, of hasn’t thére recently been
: * a 5 Circuit Federal Court Opinion ori the citiés’ authority to annex rural

water. coxporanons as you are proposing to do, and they ruled agamst
thls? : voa et

i
v X .
5 2 . L3

'vI im not aware of that, Senator Armbnster I do know that most of the

rural water supply corporatlons are nion-profit and receive federal funds.
to expand their capablhtles. So that may have been a factor. So, what

S T
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Armbrister;

Hinojosa:

Parmer:

Hinojosa:

Parmer:

happens is they have to be compensated for bond indebtedness to any
debt that they might have to the federal government. I would imagine
that if the cities could annex the water supply corporation it would be
the main reason, and the federal monies that are involved in the
investment of the water supply corporation.

As Tunderstand, I am trying to get the whole gist of your bill. If you’ve
got a rural water supply corporation out there, and the City annexes that
area, what happens in effect to that rural water supply corporation?

Well, the problem is that many times the area that is annexed even
though it is certified to the water supply corporation, it’s not being
supplied with water because the water supply corporation does not have
the capability of doing so. So that area that is annexed goes without
water, and basically stops the growth of that particular city. And then
the city goes to try and negotiate with the water supply corporation, and
quite frankly, you have a lot of rural water supply corporations who do
not wish to negotiate or cooperate with the municipality in frying to
resolve this problem. And they end up in court. And what this bill does
it tries to provide for an orderly, logical procedure for them to work out
their differences and for the water supply corporation to get
compensated for any of its debt or any of its property through a neutral
party, and that is the Water Commission.

Mr. Hinojosa, I think, as I understand it, this is a bill that you and
Senator Uribe have been working on to try and deal with, in part, the
Colonias problem down in your part of the State. Is that, is that correct?

That’s correct, Senator Parmer.

These dre the areas, I don’t know how many of the Committee members
have been to South Texas and have visited some of these developments
where there is no water, there are no streets, there is no sewage, and
people are trying to bring their kids up in probably the most abject
conditions that exist in the State of Texas today, and I have had
opportunity to, opportunity, if that is the right word, to make that trip,
and I commend you for your effort in trying to deal with what is really
a serious problem in the Texas., )
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Senator, the Natural Resources Commxttee did have a hearing on th1s

We did not go down there, but we did go over, vcry thoroughly, and it
is certainly a problem,

»
*

Are thiere um, any other questions set for Representative Hinojosd?
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