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Acronym/Defined Tenn 

CCN 

City or Midlothian 

Commission or PUC 

Decertification Order 

Decertified Area or Park 

Docket No. 44394 

Mountain Peak or MPSUD 

Notice of Intent 

TCEQ 

TNRCC 

TWC  

Nj..ini .gn 

Certificate of Convenience and Necessity 

City of Midlothian, Texas 

Public Utility Commission of Texas 

The final order in Docket No. 44394, entered 
May 1, 2015, decertifying the Park. 

Approximately 97.7 acres in Ellis County, Texas, 
removed from Mountain Peak's CCN No. 10908 
in Docket No. 44394. 

PUC Docket No. 44394, Petition of City of 
Mountain Peak to Amend Mountain Peak Special 
Utility District's Cerhficate of Convenience and 
Necessity by Expedited Release in Ellis County. 

Mountain Peak Special Utility District 

Notice of Intent to provide retail water service 
filed in this docket 

Texas Commission on Environmental Quality 

Texas Natural Resource Conservation 
Commission 

Texas Water Code 
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i. 	 DIRECT TESTIMONY OF MICHAEL ADAMS 

	

2 	 ON BEHALF OF THE CITY OF MIDLOTHIAN, TEXAS 

3 

	

4 	Q. 	What is your name, title and business address? 

	

5 	A. 	My name is Michael G. Adams. I am the Executive Director of Engineering & Utilities 

	

6 	for the City of Midlothian, Texas. My business address is 104 West Avenue E, 

	

7 	Midlothian, Texas 76065. 

	

8 	Q. 	What is your role in this proceeding? 

	

9 	A. 	I am presenting testimony as the primary business representative for the City of 

	

10 	Midlothian, Texas, the retail public utility that seeks certification to provide retail water 

	

11 	service to a new City park in this proceeding. 

	

12 	Q. 	How long have you been employed by the City? 

	

13 	A. 	I was hired on April 29, 2002, as the Assistant City Engineer, and worked as City 

	

14 	Engineer and then Director of Engineering before being named the City's Executive 

	

15 	Director of Engineering and Utilities in 2006, so I have been employed by Midlothian for 

	

16 	almost 15 years. 

	

17 	Q. 	What are your job responsibilities as Executive Director of Engineering & Utilities? 

	

18 	A. 	On behalf of the City I oversee the operation and maintenance of the City s water system 

	

19 	along with other job responsibilities. As such, I supervise the planning and design of 

	

20 	facilities, including the various interconnections with sources of water and with 

	

21 	neighboring utilities. I also am involved in performing or retdming other engineering, 

	

22 	planning and construction services in support of the system. I advise Midlothian's 

	

23 	management and our City Council on matters related to the water system, which operates 

	

24 	under CCN No. 11706. 

	

25 	Q. 	Are you a professional engineer licensed by the State of Texas? 

	

26 	A. 	Yes, I am a professional civil engineer registered in the State of Texas, Tex. Lic. No. 

	

27 	87605. 

	

28 Q. 	Are you familiar with Midlothian's water supply system, including its water 

	

29 	treatment plants, transmission lines, storage tanks, and distribution system? 

30 A. Yes. 

4 
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1 	Q.z  As part (if yOur: employment, are you tasked with evaluating retail water systems, 

	

2 	 evaluating future development needs, arid making general determinations of 

	

3 	whether facilities are used and ,useful in providing service?, 

4 A; Yes. 
; 

	

5 	Q. 	Are you also familiar with Mountain Peak's water system? 

	

.6 	A. 	Yes, to a certain degree I am;since Mountain Peak is one of the City's neighboring utility 

	

7 	systems, Mountain Peak is a wholesale water Customer of the City, and we have worked 

	

8 	with each other in various% contexts, including the .-proceeding .that resulted in the 

	

9 	Decertification -Order and - in -this proceeding: As such,. I have' beCome -familiar with 
4  

	

10 	Certain aspects of Mountain Peak's system. Furthermore, I have reviewed mime of the 

.szlocuments pioduced bÿ Mountain Peak in this proceeding.,. 

	

12 	Q. 	What is you'r faintharity with the tract of land referred to in this proceeding as the , 	, 

	

13 	"Parleand,`Tecertified Trace?, 

	

14 	A. 	The term, "Decerdhed Tracr refers to the 97.7 acres'of abbut 104.44 acres purchased by 

	

15 	 the ',City.. in 2010 as a "Multi:Use Community Park" contemplated under-  the Park 

	

16 	Facilities .ffond Program approved by 'the city!s voters in '2006. , Attached as .Exhibit 

	

17 	MA4 is a true and coirect Copy of the information pamphlet on the bond measures set 
' 

	

18 	 for voter consideration , on May 13, 2006; 'including Proposition No., Thrée,-funding the, 

	

1.9 	 Park-Facilities Bond'Program.. Although parkland is managed by another department, I 

	

26 	have been direetly" involved in the' oVerall-,pfocess of evaluating potential sites for the 

	

21 
	

"Multi-Use Community -Park," which the'Park Facilities Bend Program described as' a 

	

22 
	

roueily :125-acre ..regional '-lrbcreational- park - with, athletic fields and other related 

	

23 
	

amenities. As part .of the evaluation of this property as .a potential site, both,prior -to 

	

24 
	

purchase and7in development after purchak, have reviewed and analyzed the',water 

	

25 
	

serVice issues, among other issues: The Decertified Tract is all but about 6;7 acres of this 

	

26 
	

regional park under 'development within the .City. I :was also the City's business 

	

27. 	/*Presentative in the 2015 proceeding that resulted in decertification of the Park from' 

	

28 
	

Mountain Peak's retail water service area, TUC Docket -No. 44394, Petition of City of 

	

29 
	

Midlothian to Amend Mountain Peak Special Utility Disfrict's Certificate of Convenience 

	

30 
	

and Necessity by Expedited Release in Ellis County.,  I have 'continued to be involVed With 
'4 

' 
5 
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1 	the park's development, with proceedings related to Mountain Peak's appeal of the 

	

2 	Decertification Order, and, now, with this proceeding. 

	

3 	Q. 	How did Mountain Peak describe its purported water service to the Park in Docket 

	

4 	No. 44394? 

	

5 	A. 	Speaking through its long-time General Manger, Randel Kirk, Mountain Peak submitted 

	

6 	affidavits that described their purported service to the regional park property, including 

	

7 	the 97.7 acre tract that is the Park, which was referred to as the "Amended Park Property" 

	

8 	in that proceeding. Mr. Kirk's Second Supplemental Affidavit, dated March 16, 2015, 

	

9 	identified a six-inch water line along the Park's southern boundary, located on the Park, 

	

10 	with "the capacity available" to serve the Park, 16. In addition, Kirk stated that 

	

11 	"distribution lines and other facilities near the Amended Park Property" have "capacity" 

	

12 	to provide service, "including distribution lines, storage tanks, and pump stations." Ir. 

	

13 	With specific regard to a 1 million gallon storage tank located at Water Plant No. 8, Kirk 

	

14 	stated that the tank "was originally planned to be 500,000 gallons, but it was increased to 

	

15 	1,000,000 gallons in response to potential development on or near the Park Property and 

	

16 	the Amended Park Property." 17 (emphasis mine). In addition, Kirk stated that it 

	

17 	developed and furnished water supplies "which could be used to serve" the Park, and 

	

18 	otherwise "invested in water supplies sufficient to serve customers in the area, including 

	

19 	the Amended Park Property," concluding that Mountain Peak is "committed to serving 

	

20 	all customers within its service area." 18 (emphasis mine). A true and correct copy of 

	

21 	this affidavit, without attachments, is included as Exhibit MA-2. 

	

22 	Q. 	Why are Mountain Peak's prior descriptions of its purported service to the Park 

	

23 	important today? 

	

24 	A. 	It is important to the fundamental question in this phase of the docket as to whether any 

	

25 	of Mountain Peak's property could have been rendered useless or valueless as a result of 

	

26 	the Decertification Order of May 1, 2015, which confirmed that the Park was not 

	

27 	"receiving water service under TWC § 13.254(a-5) and (a-6). If none of Mountain 

	

28 	Peak's property was rendered useless or valueless, then the Commission should certify 

	

29 	that Midlothian can serve the property, minimizing further delays in processing what was 

	

30 	initially believed to be an expedited process. 

	

31 	Q. 	What relationship do you see between the Docket No. 44394 and this docket? 
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In`DoCket No..,44394, the Commission undertook a fact-intensive review and applied the 

	

2 	Jaw applicable to the particular statute relied upon in the petition,TWC § 13.254(a-5) and 

	

3 	(a-6); .As a landowner, 'Midlothian asked for expedited release from Mountain Peak's 

	

4 	CCN for its property that was , not receiving water service. Over Mountain Peak' 

	

5 
	assertions to the contrary, the City demonstrated that the Park was undeveloped farm land 

	

6 
	

and pasture 'that had never been platted and that was not actually receiving water service 

	

7 	, from Mountain Peak; that the City had never requested water service to the Park from 

	

8 	Mountain,Peak; no Written sefvice or extension agreement' 'exists between' the City and 

	

9 	Mountain Peak flir waterservice to the Park; and that the City never paid Mountain Peak' 

	

10 	any fees br charges, including tap' fees, to initiate ,or maintain Water service to the Park. 

	

ll 	Our evidence also included iny, testimony that I had never observed or, been made aware 

	

f2 	of any work by Mountain Peak to extendrservice to the'Park and, if it.had any Wad 

	

13 	facilities near or adjacent to the Park, those facilities were installed-and used in provide 

	

14 	service to properties other than the Park: The Corhmissionaprilied relevant Jaw and 

agreed with the City. df Midlothian, the _landOWner :petitfoning - to 'be taken out of „ 

	

16 	Mountain Peak's CCN. In-this proceeding filed on July 1, 2016,"Midlothian is trying to 

	

17 	follow the expedited statttory process to provide retail ,water sent-at the ,Park, which 

	

18 	would require payment of compensation for property, of Mountain.Peak rendered useless 

	

19 	or valueless as a result of the decertification. As such,,this docket is simply the neXt step 

	

.20 	in the opening Of the iegional park approved by votets in 2006. Howeirer, Mountnin 

	

21 	Peak is apparently asserting that some significant portion of its water system property has 

	

22 	been rendered "useless or valuelese under TWC § 13.254(d), which seems to contradici 

	

23 	the Decertification Order's conclusions. It is also contrary to my experience and 

	

24 	knowledge as b. manager/operaior of` the City's whter disfribution system. 

	

25 	Q: `Did you oversee the tity's preparation of the Notice of Intent to Provide 'Water 

	

26 	Service filed 'On July 1, 2016 ("Notice") that initiated this docket? - 
, 

	

27 	A. 	Yes, I did. A true and correct copy 4of the CitY'š Notice appears as Item No. 1 (in the 

28 	PUC's Interchange under the following link, as of the date of January 17, 2017: 

29 	• http://interchange.puc.state.bc.us/WebApp/Interchange/Documents/46120  1 901285.PD  

30 	F. 

1 ; 
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1 	Q. 	Independent of the Decertification Order, based on your professional knowledge 

	

2 	and experience operating a retail water system, and on your review and knowledge 

	

3 	of Mountain Peak's water facilities, do you have an opinion of whether any of 

	

4 	Mountain Peak's property could have been rendered useless or valueless as a result 

	

5 	of the Decertification Order of May 1, 2015? 

6 A. Yes. 

	

7 	Q. 	Can you please state your opinion? 

	

8 	A. 	None of Mountain Peak's property has been rendered useless or valueless as a result of 

	

9 	the Decertification Order of May 1, 2015. Not only has no water service ever been 

	

10 	provided by Mountain Peak to the Park, nothing I have reviewed in this docket credibly 

	

11 	demonstrates that Mountain Peak committed or used any property in furtherance to serve 

	

12 	the Park. According to Mountain Peak, their retail water service area was about 100 

	

13 	square miles, excluding the Park, an area of approximately 0.15 square miles. Mountain 

	

14 	Peak's facilities or property were every bit as "used and useful" in providing its 

	

15 	customers service after decertification of this unplatted farmland as they were on the day 

	

16 	before decertification. Despite Mountain Peak's assertions to the contrary, nothing was 

	

17 	made useless or valueless based on decertification under TWC § 13.254(a-5) and (a-6). 

	

18 	Q. 	Does this conclude your prefiled direct testimony? 

19 A. Yes. 

8 
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Direct Testimony of Michael Adams . 

Notary Pu1, State of Tex 
My Commission Expires -0-19 

- 
AFFIDAVIT OF 

MICHAEL G. ADAMS 

STATE OF, TEXAS'i 
COUNTY OF ELLIŠ • 

MICHAEL G. AD4MS first being sworn on his oath, states: 

My name is Michael G. Adams. I am the Witness identified in the preaeding testimony. I 
have read the testimony and any accompanying exhibits that I sponsor; and I am familiar with 
their contents. Based upon mypersonal knowledge, the facts stated in my testimony are true and 
correct. In addition, in mY judgment and based upon my professional experience, Jim opinions 
and conclusions stated in the testimony aretrue, valid and accurate. ; 

SUBSCRIcBED AND SWORN TO before me this 1 113. day a January 2017 by - 

MICHAEL G.. ADAMS:'" 

MARY LOU MCDONALD 
Notary Public. State of Texas 

..41 My Commission Expires 
41/26,44., 	June 10, 2019 

4 .‘  
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CERTIFICATE OF SERVICE 

I hereby certify that on this, the 17th day of January 2017, a true and correct copy of the 
above and foregoing document was served by electronic mail to the persons on the service list: 
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PUC DOCICET NO. 44394 
PETITION OF CITY OF MIDLOTHIAN 	§ 	 BEFORE THE 
TO AMEND MOUNTAIN PEAK 
SPECIAL UTILITY DISTRICT'S 
CERTIFICATE OF CONVENIENCE 
AND NECESSITY BY EXPEDITED 
RELEASE IN ELLIS COUNTY 

PUBLIC UTILITY COMMISSION 

OF TEXAS 

SECOND SUPPLEMENTAL AFFIDAVIT OF RANDEL KIRK 

STATE OF TEXAS 

COUNTY OF ELLIS 

BEFORE ME, the undersigned Notary Public, on this day personally appeared Randel 
Kirk, who being by me duly sworn, on his oath deposed and testified as follows: 

1. "My name is Randel Kirk. I am of sound mind, over 21 years of age, and am in all other 
respects competent to make this affidavit. The facts herein contained are true and correct and are 
based on my own personal knowledge. 

2. I am the General Manager for Mountain Peak Special Utility District (Mountain Peak"). 
I began my employment with Mountain Peak on February 3, 1988, and have worked there ever 
since. 

3. In my role as General Manager, I am familiar with Mountain Peak's water system 
infrastructure, federal debt obligations, district boundaries, the district's certificate of 
convenience and necessity number 10908 (CCN"), and our agreements with, and cooperation 
with, the City of Midlothian. I have also reviewed the City of Midlothian's Petition for 
Expedited Release Dated January 27, 2015, which pertains to a 104356 acre tract (the "Park 
Property"), and Midlothian's amended petition filed on March 11, 2015, which pertains to a 97-
acre portion of the Park Property (the "Amended Park Property") which the City of Midlothian 
seeks to remove from Mountain Peak's CCN. Mountain Peak's CCN, issued by a predecessor to 
the Public Utility Cominission, authorizes Mountain Peak to provide water service in its 
certificated service area and triggers its statutory duty to provide continuous and adequate 
service in its area. 

4. Mountain Peak is currently a borrower of funds from, and indebted to, the United States 
of America on two debt instruments through the United States Department of Agriculture, 
Agriculture Rural Utilities Services. Attached hereto as Attachment 1 is a true and correct copy 
of the Utility Security Instrument Real Estate Deed of Trust for Texas evidencing those loans. 
The loans identified in Attachment 1 remain outstanding, and Mountain Peak continues to make 
payments on those loans. 

5. Mountain Peak is currently providing water service to the Park Property and that water is 
potable and of a quality useable for human consumption or household use. A two-inch waterline 
currently connects to one of Mountain Peak's twelve-inch waterlines and runs to a lift station 
located on the Park Property ending with an angle-stop valve in a meter box. 
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"Further Affiant sayeth not." 

Rand I Kirk 

Subscribed and iworn to before me, the undersigned authority, on this  /(0 
March 2015 to certify which witness my hand and seal. 

ay of 

W COMMISSION EXPIRES 	
NOTARY P LI or and by' - ANA LOZANP 

Ibreas,2011 	THE STATE 0 

6. Mountain Peak currently has a six-inch waterline which traverses the southern boundary 
• 

of the Amended Park Property and is located on the Amended Park Property, not in the public 
right-of-Way. This line has the capacity available to serve the Amended Park Property. 

7. Mountain Peak has constructed and ftirnished distribution' lines and other facilities near - 
the Amended Park PropeIty with the capacity to provide water service to the property, including 
distribution lines, storage tanks, and pump stations. A nearby subdivisiein has multiple - 

, distribution lines, inoluding the twelve-inch line from which the two-inch line connecting to the':, 
lift station extends. Specifically, Mountain Peak owns and operates three twelve-inch waterlines 
within 0.011 miles of the Amended Park Property, two eight-inch waterlines within 0.03 miles of 
the Amended Park Property, four six-inch waterlines within 0.67 miles trif the <Amended Park 
Property, numerous smaller waterlines near and adjacent to the Amended Park Property, and two 
water plants within 0.87 miles of the Amended Park Property, inadditkin teother water plants to 
servo other parts of its CCN. Watei Plant No. 8 has a well pump with a Capacity of 650 gallons 
per minute ("GPM") and a 1,000,000 gallon ground storage tank. The storage tank was 
originilliplanned to be 500,000 gallons, but it was increased to 1,000,000 gallons in response to 
potential development on and near the Park Property and Amended Park Property. It is 0.87 
miles from the Amended Park PrOperty and has capacity available to serve 'development at the 
Amended Park Property. Water Plant No. 2 has a well pump capacity Of 250 GPM and a 210,000 
gallon ground storage tank. It is 0,68 miles from the Amended Park Property and boa the 
capacity to serve the Amended Park Property. These facilities are all located within0.87 miles 
of the Amended Park Property, have sufficient cipacity.to  serve development within the area of 
the Amended Park Property, and have capacity committed to the Amended Park Property. 

8. 'Mountain Peak has alio developed and furnished water supplies, including five 
; groundWater wells all within 2.34 miles of the Amended Park Property which could be used to 
serve the Amended Park Property. Two recently constructed groundwater wells in the Woodbine 
Aquifer are within 1.2 and 0.7 miles of the Amended Park Property and have pump capacities of 
150 GPM and 200 GPM, respectiVely. Mountain Peak has invested in Water supplies sufficient' 

-to serve its customeis in the area, including the Amended , Park Property. Mountain- Peak is 
committed to serving all custoniers within its service area." 	" 

My commission expires: 	  
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