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CITY OF MIDLOTHIAN NOTICE OF 	 , BEFORE TIIE S4AfE OFHCE 
INTENT TO PROVIDE WATER 
SERVICE TO-LAND DECERTIHED 	 .OF 

UTILITY DISTRICT 
FROM MOUNtAIN PEAK SPECIAL, 	

ADMINISTRATIVE HEARINGS 

CITY OF MIDLOTHIAN'S RESPONSE tO 
MOUNTAIN PEAK SPECIAL UTILITY DISTRICT'S 

MOTION TO COMPEL kESPONSES TO ITS 
SECOND REQUESTS FOR INFORMATION AND REQUESTS FOR ADMISSION 

The City of Midlothian (i\Edlotiiiae) files this Response to Mountain Peak Special 

Utility District's ("Mountain Peak") Motion tO COmpel Responses to Second Request for 

Information and Request for Admission to City of Mialothian ("Motion to Compel").1  Midlothian 

received Mountain Peak's Motion to Compel on December 5, 2016. This Response is thereffire 

timely. Midlothian's discovery objections are valid. As'suph,, Midlothian asserts thdt ihe Motion 
:y • 	- 

to Compel must be denied. 

I. 
INTRODUCTION 

• Midhithian concurs 'with 'ibe "Legal Standare on relevanceloutlined in Mountain Peak's 

Motion to Compe1.2  However, the 'rexds Supreme Court has put reasonable and necessary limits 

on the liberal bounds of discovery:.  requests must be calc.  ulated to , lead to the,  discovery of 

evidence that has a -tendencyk"td make the, existende of -any fact that, is Of consequence to the 
3 determination of the action more probable or 4ess probable." TheVacts of consequence in this 

dockei are very limited. 	
,.1 

• 

• 
The Prelimina6r Order identified a two-phase process that recognizes that Mountain peak , 

and its own utility decisions are the focus. Under the first phase, _the issue presentedis: "What 

In. addition .to those terms or abbreviations defined in this filing, abbreviitions and acronyms utillied 
include: "Commissioe oi PUC" for the Public UtilitY Commission of Texas, "SOAI-1" for the State Office of 
Administrative Hearings, "RFI" for request for information, "TAC" for the Texas Administrative Code, and "TWC" 
for the Texas WEiter Code. , 

2  Mountain Peak's Motion to Compel responses to Second Request unCler Legal Standard Heading. 

A 	 3  In re National Lloyds Ins., 449 S.W.3d486, 489 (Tex. 2014). 
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property, if any, has been rendered useless or valueless to MOuntain Peak by the decertification 

granted in Docket No. 44394?"4  The focus during this phase of the inqUiry is Mountain Peak and 

its property affected by the Park Property's decertification, and not, for example, the actions, plans 
, • 

or statements of Midlothian (or others), or facilities owned or operated by any' entity other than 

Mountain Pe`ak, especially those that did not instigate changes to Mountain Peak's system. The 

facts of consequence in this phase relate to the existence, state, use,. capacity and/or potential use 

of Mountain Peak's property, nothing more. Any discovery propolinded Must either make those 

-facts more prob'able or less probable, or lead to discovery th'it will. • 

The Preliminary Order notes that, if the Commission's interim order concludes that some' 

, property of Mountain Peak:wag rendered useless or -valueless as a result Of the first phase; the 

second phase will be "a determination •of compensation based on the value of property the' 

Commission has dete'rmined to Jiave been rendered useless or' valueless."5  This •phase is again 

Iimited tO a very narrow issue as it only seeks to put a price on the propert3i identified in the first 

phase. Tfierefore, the facts of consequence in ihis phase are limited to those which bear 'on the 

standards and factors identified in.TWC § .13.254(g) and 16 TAC § 24.113(h) or which will lead 

to information which will make those facts nlore or less probable. While these factors may explore 
„ 

inforination outside the pure value of the property, they do not include informatiOn on the actions, 

plans or statements ,of Midlothian or any entity"Other than Mountain Peak, or facilities owned or, 

operated by any entity other than Mountain Peak. 	' 

MOuntain Peak's objectionable requests identified below will provide no assistance to the 

Honorable Administrative Law Judge dr tlie Commission in making a determination as .whether 

any property of Mountain Peak was rendered useless or valueless as a result of the decertification 

of the park property in Docket No. 44394, nor will it lead to information which Would be of 

-assistance. 

t 

4  Preliminary Order at 2 (September 23, 2016) (footnote omitte'd). 

Id. 
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IL 
GENERAL STATEMENT OF OBJECTION ON RELEVANCE 

.In its objections.  tb Mountain Peak's Second RFIs and RFAs, Midlothian specifically 

incorporated the f011owing "General Statement of ObjeCtion on Relevance," which is likewise 

reproduced here as part of Midlothian's responses to the Motion to Compel: 

As a threshold -objectio'n, Midlothian objects to all of the requests because 
they are Outside the scope of discovery, particularly as it relates to the ,limited 
issues prešented in this Probeeding. The Preliminary Order identified the following 

' issue to be• addressed: (1) "What property, if any, has been rendered useless or 
valuelešs to Mountain Peak by the decertification granted in Docket NO. 44394;" 
and, (2) "a determination . of comperisatiori based on the value of property the 
Commission has detérmined td have been rendered useless or valueless."' The' 
Water Code 'and PUC SUbstantive Rules identify factors that should be:considered 
in making these determinatiohs in TWC § 13.254(g) and 16 TAC § 24.113(h-k). 
The focus of the inquiry iš Mountain Peak and its property as of the date _the 
subject property was decertified, and not, for example, the actions or plans .of 
Midlothian or the funding of those actions and plans. 

_- 
Due' to the very narrow, scope of issues in this proceeaing and the fact that 

any such determinatiOn is based upon the actions and property of Mountain Peak, 
the information sought is not admissible in thia Docket, is not reasOnably tailored 
to include onlY matters relevant to this Docket, and is not reasonably calculated to 
lead to the- discovery.  of admissible evidence. „The requests will provide nei 
assistance to the, Honorable Administrative Law Judge or the Commission in 
making a determination as whether any properiy of Mountain Peak was rendered 
useless or valueless as a result of the decertification of the park property in Docket 
No. 44394, nor will it lead to information which would be of assistance. 

SPECIFIC RESPONSES 

Mountain Peak's RFA 2-1 and RFI 2-1; 

In .Midlottilan's response it admitted to RFA 2-1, subject to relevanCe objection which 
• 

Midlothian hereby withdraws, and will admit without objection. 

Midlothian continues to -assert a relevance objeCtion to RFi 2-1 which seeks the deed or 

contracf demonstrating the transfer of ownership of the Subject Tract to MidlOthian. The nieans` 

and methods used to transfer ownership in are irrelevant to the instant proceeding and nothing 

Preliminary Order (Ser4ember 23, 2016). 
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'therein has a tendency "to make the existence of -any fact that Is",of consequence to the 

determihation 'of the action more probible or !lesš probable, br would lead to 'evidence which 

, wOuld."7  

Mountain Peak's RPA 2-2; 2-3, 2-4, RFI 2-2, 2-3, 2-4, 2-6:2-7, and 2-8. 
4 

Midlothian hereby Withdraws its objections td RFA 2-2,,2-3 and 2-4. Midlothian continues 

to assert its objections:to RFI 	2-3, 2-4, 2-6, 2-7, and 2-8. 

Mbuntain Peak has argued thai" the "public, funds or bonds expended in relation to the 
; 

Subject Tract is somehdw relevant because Midlothian "opened the door to die issues in 

"pleadings," and therefore Mountain Peak is all9wed discovery regarding those matters. This 

"bootstfapping" argument failš because . it is based upon a faulty premise. Moieover; the 

production of such,information cannbt reasonably lead-to'the discoveiy of eidence that has a 
3 

tendency "io make the exisience Of ,any fact that is of consequence to the determination olthe 

• action more probable or less probable."' 

Midothian hasn't "Openecr any "door," as alleged by Mountain Peak. The cbntext of the 

Midlothian's statements, conveniently ignored by Mountain Peak, is critical. Mountain f.eak's, 

Motion to Stay Proceedings Pending Appeal required the cbnsideration and argunfent of a 
W 

different set of facts and law than is at issue uhder this Dbcket; specifibally, Mountain Peak 

reqpested abatementof' this case citing its, pending apheal of the decertifiCatibn order of May 1, 

2015 in Docket No. 44394. Mountain Peak in its Motion to Stay, directly implicated the legal and' 

factual actions of the parties after decertification and outside the issues to be decided in the instant 

Docket. Information used in Midlothian's defense to the Motion to! StaY.'does not magically 

becomes relevant to the ultimate issues of 'this ca:še, initiated more than one' year after .the s 
decertification order to determine whether any prbpeTty of Mountain Peak• rendered "useless or , 
valueless" by the decertification order. Neither the Motion to Stay, nor Midlothian's Response to 

the Motion to Stay, changed the issues to be ultimately determined under this Docket, nor did they 
• 

change the facts bf consequence 'at issue under this DoCket and therefore Mountain Peak's 

hootsteapping attempt fails. 

7  In re Ninional Lloyds Ins., 449 S:W.3d at 489 (emPhasis added). 

Id , 
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, 
. 	Further, Mountain Peak also argues these requests are relevant despite the Motion to Stay 

and- Response to Motion to Stay becahse they could indicate capacity needs and therefore what 

prOperty "could have been used by Mountain Peak to 'Serve the Property." Motion to Compel at 

'Page 5. Midlothian's funding, cost, design plans br schemes have no bearing on what Mountain , 

Peak property'was rendered useless or valueless at the time'of decertification iri May 2015. What 

Mountain`Peak Could .have. used to serve the Park Property is not relevant: the Commission in 

Docket No. 44394 coneluded that, irrespective of MidlOthian's fiinding. or design-plans, the Park 

Property Was an unplatted tract of lanci that was not receiving service from Mountain Peak.9.! 

Finally, Midlothian's:choice offunding doesn't change 'Mountain Peak's preperty as of May L.  

2015; or its value if it were somehow determined to be rendered useless or valueless. 

Any capacity figures used by Midlothian in their decision making (much of it done after 

decertificatiori)' might be relevant to if there was an application for service made, fees paid, and 

details . regarding capaciiy needs disclosed befcire decertification that' resulted in some sPecific A 
actions of Mountain Peak. At decertification the Subject Tract was undeveloped.  and no request 

for service had been made by Midlothian. Decertification was effectuated pursuant fo tWC 

13.254(a-5), which meant that the Commission determined" that-thd Park Property was siniply not 

receiving service, therefore, the information' requested cannot be "of consequence". under these 

facts. In addition, Midlothian's - actions 9r knowledge' after, decertification do not change 

Mountain Peaks' property, or itš value, as may have been affected by the decertification. 

Subject to the -foregoing arguments that -these requegts are irrelevant and improper 
r 	A 

discovery in this -case, FI 2-2 -and .2-4 Oe dlso unduly buidenšome as they, would require , 
Midlothian to scour it§ records oVer a period of several years for any document refdrencing water . 

-• 
and/or funding evaltations.'-Because Midlothian-  is inthe business of supplying water, this.results 

in a large number of documents that need evaluating. 
A 

` 	Subject to the foregoing arguments that -these .requests ai-e irrelevantr  arid improper 

discovery in this' case, RFI 2-7 and 2-8 are also unduly, burdensome as they ,wohld `require 

scouring through years of records and trAng to deterane an inventory of any facility, consultant 

fee, other fee that has anything to do with-  Midibthian's water syštem that may be involved mith 

9  See Midlothian's Notice of Intent to Provide Water Service to Land Decertified from Mountain Peak, 
Daiibit IS (Order in PUC Docket No. 44394 at 2-4 (diicussing standard under TWC §13.254(a-5)), Finding of Fact 
Nos. 47 & 48, Conclusion of LawNos. 8, 10, 11 & 17)). 
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acquisition or delivery of water to the Subject Tract, and to identify the individual cost for each 

item bn that inventory. 

, Mountain Peak's RFI No: 2-5.  

In this request Mountain Peak is seeking Midlothian's plans and.designs for facilities to 

provide Water to the subject tract. Midlothian's means and methods for delivering water to the 

Subject tract' can have no bearing on Mountain Peaks property rendered useless or valueless, or 

its value. As further 'demonstrated in this response
,
; the Subject Tract was undeveloped during the 

*time period at issue for analyzing Mountain Peak's property Under this Docket. Released from 

'Mountain Peak's service area under TWC § 13.254(a-,5), the Commission has-determined that this 

property was "not receiving water service from Mountain Peak, irrespective of ,any plans or 

actions of Midlothian. Circumstances have bhanged since decertification, and now, mOre than ofie 

year after decertification, Midlothian is seeking to supply water to parklafid which has been • , 
developed. -The informatiOn requested ha nothing to do with the Commission's determination of 

' 

the existenée of any real or personal property of Mountain Peak that was rendered useless or' 

valneless hy decertification in Docket No. 44394, if any. 

Subject to the foregoing arguinènts as to relevance, RFI 2-5 is oVerly broad and undilly 

bnidensome as the planting and design of facilities.  is'nOt limited in time (i.e., 'as of the date Of 

decertification) or scope: Certain facilities may have been'designed over several -years, but others 

were pranned and 'designed after' the date of decertification in 2015. Also, the request broadly 

includes anY planning and design of any facility that is used in the conveyance and distrihution of 

water from the point of the water's entry into Midlothian's systeth to its ultimate destinations 

within the Park Pioperty. 

[Remainder of-Page ,Intenti9nally Blank] 
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y 

fi 

rv.  
CONCLUSION 

Midlothian respectfully requests that th-e hcinorable ALJ expeditioUsly deny, MoUntain 

Peak's Motion to Compel, and for such any and all other relief to,  which it is justly entitled. 
r,  

Respectftilly submitted, 
DAVIDSON, TROILO, REAM & GAW, P.C. 
601 NW Loop 410, Suite 100 
San Antonio, Tekas 78216 
Telephone: (210) 349,-6484 
Facsimile: (210) 349-0041' 

A 

By: 
Patrick W. Lindner 
plindner@dtrglaw.com  
State Bar No. 12367850 
Paul M. González 
pgonzalez@dtrglaw.com   
State Bar No. 00796652 • 
Richard Lindner 
State•Bar No. 24065626 
rlindner@dtrglaw.com  

'ATTORNEYS FOR CITY OF MIDLOTHIAN 

CERTIFICATE OF SERVICE 

thereby certify that a tnie 'and corrëct Copy Of the foregoing document is being served oli 
counsel for the parties of record on December 8, 2016, via facsimile and email: 

Richard Lindner 

84348/1,8 B246802' 
	

7 	 Midlothian's Response to Mountain Peaks 
Motion to ComPel to rd  RFIs nnd RFAs 

t 


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8

