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b. a dispute as to whether capital improvements have increased a
Party's entitlements or obligations under this Contract, and if so the extent of such increased
entitlements or obligations, or

c. a dispute as to whether a Party's usage of water is exceeding its
share of capacity of facilities, and if so the extent of such excess, or

d:. a dispute as to the design of capital improvements proposed to be
constructed by a Party or as to the portion of capital improvements, if any, to be paid by a Party,
or

e, any other dispute arising out of or relating to this Contract or any
other relationship between the Parties concerning a matter as to which the exercise of
engineering experience and judgment is necessary for resolution of the dispute, or

f. any other dispute that the Parties at the time agree to submit to the
dispute resolution procedure of this section.*

2. "The Neutral" means a civil engineer selected by the agreement of the two
Parties or, in the absence of agreement, a civil engineer appoiuW pursuant to subsection C
below.

B. Agreement to Arbitrate. In the event a dispute concerning engineering issues
arises, and the Parties have not resolved the dispute by agreement, then the Parties agree to
submit the dispute to the Neutral for binding arbitration.

C. Selection of the Neutral_

1. In the event the Parties do not promptly select the Neutral by agreement
within 30 days following the request of either Party, then the Parties agree to cooperate
promptly and reasonably, and without ex pate communications, in seeking and obtaining the
appointment of a civil engineer by the Dean of the College of Engineering of Texas A & M
University, or, if such Dean declines to appoint the Neutral, a civil engineer appointed by the
presiding district judge of the 27th District Court of the State of Texas.

2. The Parties agree that such Dean, such district judge and the Neutral shall
have no liability whatsoever to either of the Parties and shall be deemed by the Parties to enjoy
judicial immunity for any role in this dispute resolution process.

D. Proredute5 and Related Matters.

1. The arbitration shall be held in Lampasas, 'pexas, or at such other place as
may be selected by mutual agreement,
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2. Promptly upon billing by the Neutral, the Parties shall each pay one-half
of the deposits, fees and expenses charged by the Neutral, subject to such allocation for
reimbursement as the Neutral may award as part of the Neutral's decision.

3. The arbitration shall be conducted by such procedure as the Neutral shall
determine, with or without reference to available models such as the Commercial Arbitration
Rules of the American Arbitration Association.

4. Judgment upon the award rendered by the arbitrator may be entered in any
court having jurisdiction thereof.

5. Nothing contained herein shall prohibit a Party from seeking injunctive or
other ancillary relief from any judicial authority, before, during or after the pendency of any
arbitration proceeding; provided, however, that no relief so granted may operate to reduce or
impair the authority of the Neutral as set forth in Article 4.4.

6. The provisions Of this arbitration clause shall survive the termination ox
expiration of this Agreement.

7. In making any determination regarding any dispute concerning
engineering imes, the Neutral may consider (i) original design parameters and (ii) that the
delivery capacity of the system between the CWTSC Water Treatment Plant and the Points of
Delivery to the City is dependent upon hydraulic conditions of the system as a whole, including
but not limited to itzitial pump available head, friction loss, water velocity, pipe diameter,
ground elevation along the transmission route, water elevations in storage tanks, and other
factors.

S. As to any calculations in w1uch the Neutral is required to use a friction
coefficient; KWSC represezttss, and the City has no basis to disputc, that the KWSC Existing
System was designed with the use of a friction coefficient of 140. The Parties agree

a. that the Neutral should use a presumption that the friction
coefficient is 140 in the KWSC Existing System unless the Neutral is persuaded based upon
empirical evidence that a different friction coefficient is more accurate and reliable as to one or
more components of -the KWSC Existing System,

b. that the Parties will cooperate in good faith to allow prompt
measurement of the friction coefficient in any component of the KWSC System upon either
Party's request, and

c. that no presumption shall exist as to the friction coefficient as to
any portion of the KWSC Existing System if the Neutral is persuaded based upon empirical
evidence that a different friction coefficient is more accurate and reliable as to one or more
components of the KWSC Existing System; aud in such circumstance, the Neutral's use of any
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Parameters to be used in any calculations should be based upon the Neutral's judgment,
experience and conclusions from any evidence presented by the Parties.

4.5 Records

Upon written notice and daring normal busiaess hours, the City shall have the right to
inspect, and/or have its independent auditor evaluate, the records of K.WSC to the extent
necessary to verity the accuracy of any statement, charge or computation made pursuant to any
provisions of this Contract. Upon written notice and during normal business hours, KWSC shall
have the right to inspect, .an6tor have its independent auditor evaluate, the records of the City to
the extent necessary to verify the accuracy of any statement, charge or computation made
pursuant to any provisions of this Contract. Upon request, a Party shall provide the other Party
with its audited financial statements.

4.6 Concurrence by C3'SDA-RU

KNVSC and the City agree to use their best efforts to obtain the concurrence of USDA-
RD and to cooperate in all reasonable ways to amend this Contract consistently with its cur:reut
substance to the extent, if at all, needed to obtain such concurrence. Following the Effective
Date, the City agrees to cooperate with KWSC in seeking the closing of the TWDB Loans.

4.7 Enforcement of CTwSC wholesale Co^rtract

The Parties acknowledge that KWSC's ability to perform some obligations under this
Contract are subject to CTWSC's performance ofthe CTWSC Wholesale Contract. KWSC shall
use its best efforts to insure that each covenant and representation made by CTWSC in the
CTWSC Wholesale Contract is perfctrrned; such best efforts shall include without limitation
KWSC's enforcement of its legal and equitable remedies, including specific performance, in. the
event CTWSC faits to perform timely these covenants and representations, Upon request the
Parties shall meet to discuss iC)VSC's efforts and CTWSC's response. Without modifying in any
way the foregoing, the Parties further acknowledge that the City's agreement to pay the agreed
escalator on the $0.08 per 1000 Cralions is expressly conditioned on IfWSC's agreement to use
its best efforts to enforce the following:

A. CTWSC shall maintain the current rated capacity of the, CTWSC Water
'pri--Ment plant Capacity at no less than 14.35 MGl'3;

B. CTWSC shall require that all
contribute to the Capita], Investment Account
applicable to KWSC;

other members and/or customers of CTWSC
according to the Capital. Contribution Schedule

C. Funds contributec3, to the Capital Investment. Account by K%rSC and by members
and customers of CTW`SC shall be accumulated in the Capital Investment Account to pay for
capital improvements, as the Board may, in its discretion, from time to time deem necessary
pursuant to its Capital Policy. CTWSC may also use the Capital Investment Account to (i)
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acquire Ieases, licenses, easements, rights-of-way, and interests in fee simple to extend rights in
the Water Treatment Plant site from -the Corps of Engineess, Department of U.S. Army from
May 10, 2029 to the expiration of the Tom of this Contract, (ii) acquire leases, &$nses,
easements, rights-of-way, and interests in fee simple to extend rights in pipeline easements from
the Fort Hood Military Reservation from January 22, 2035 to the expiration of the Term of this
Contract, and (iii) obtain renewals and extensions of contracts with BkA.

D. In considering expenditues for capital, improvements, CTWSC agrees to keep
facilities in good condition to deliver contractual quantities to the respective points of delivery.

E. Payments from the Capital Investment Account will be made only with prior
approval of specific itezn(s) by the Board of CTWSC given after due notice and action by the
Board at a regular meeting on items regarding the expenditure of these fu.ads.

4.8 Reserve A.ccounts and Use of Reserve Fund. Earnine,s

„3x̀ tUse Facilities Base Reserve Account" and "Joint Use Facilities System Account."
The Parties have paid into reserve accounts required by certain loans for "Joint Use Facilities" as
defmed herein. The Parties desire to cooperate to accumulate and make available the interest on
reserve amounts and other monies to provide an ongoiug source of funding for the purposes set
forth herein. KWSC agrees, as a condition precedent to operation of this Section 4.8, that it shall
maintain as ;fully funded its reserve accounts for all indebtedness to USDA-RD.

1. "Joint Use Facilities." The proceeds from KWSC USDA-RD Loan 93-06
and 91-07 and CTWSC USDA-RD Loan 91-06 were used to construct facilities for the water
storage and transmission system benefiting both the City and KWSC. KWSC anticipates using
proceeds of the TWI)B Loans to prepay KWSC USDA-RD Loan 91-07 and CTWSC USDA-
RD Loan 91-06, as well as to Rind the purchase and construction of certain CTWSC facilities
which currently serve both KWSC and the City. Those facilities financed by R.WSC with funds
from KWSC USDA-RD Loans 9I-06 and 91-07 and the facilities and puwes referenced
above for which the proposed TWDB Loans will be used by KWSC (including those purcbased
from CTWSC) are referred to as the "Joint Use Facilities."

The proceeds from KA'SC USDA-RD Loam 91-Q1 and 91-02 were used to construct
facilities for the sole benefit ofKWSC. Additionally, KWSC expects to use proceeeis of TWDB
Loan 2 to finance the construction of KWSC New Facilities for the sole benefit of KWSC. The
facilities constructed with the proceeds of KWSC USDA-RD Loans 9I-01 and 91-02, and the
proposed KWSC Now Facilities to be constructed by KWSC with TWDB Loan. 2 as described in
this paragraph, shall not be considered Joint Use Facilities.

2. "Joint Use Facilities Base Reserve Accowst" and'rroint Use Faciliti c$ase
Iie.serve AMount," Existing USDA-RD loan documents require reserve accounts for each
USDA-RD loan and it is anticipated future TWI)B loan documents Will also require the
establishment of a reserve a=unt. The Parties agree it is prudent and necessary for K1NSC to
segregate and keep separate the reserve account for the Joint Use Facilities in an account to be
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called the "Joint Use Facilities Base Reserve Account_" .At the present time, the Joint Use
Facilities Base Reserve Account shall include the following reserve amounts, which together
are called the "Joint Use Facilities Base Reserve Amount.,'

a. Reserve amounts for KNVSC USDA-RD Loans 91-06 and 91-07
Under existing USDA-RD loan documents, the Base Amount for KWSC USDA-RD Loan 91-06
is approximately $329,784.00 and for KWSC USDA-RD Loan 91-07 is approximately
$211,200.00, for an approximate total of $540,984.00, which amount is fully funded.

b. Reserve amount for CTW,St; USDA-RD Loan 91-06, as
refinanced. It .is anticipated that KWSC will. prepay and retire CTWSC USDA-RD Loaa. 91-06
with TWDB Loan 1 and CTWSC will transfer the Rinds in its reserve account in the amount of
$297,650,00 to KWSC. In lieu of distributing this amount pro rata to the City and to KWSC
based on their payments under the 2004 Contract and 2001 Contract, KWSC will deposit the
total amount into the Joint Use Facilities Base Reserve Account.

G. Future loans. In the event that the Parties mutually agree in fiTture
to other loan(s) for purpose of improvements to Joint Use Facilities, the reserve amount fbr such
loan (a) shall be added to the Joint Use Facilities Base Reserve Account.

d. Retention of reserve amounts. It is the Parties' intent that, when
KWSC USDA-RD Loan 91-07 is prepaid and retired, the reserve amount attributable to Loan
91 -07 in the amount of approximately $211,200.00 will -remain in the Joint Use Facilities Base
Reserve Account to satisfy requirements of TWDB loan documents for loans related to the Joint
Use Facilities. It is also the Parties' intent that the same procedure shall apply in the event
KW.SC USDA-RD Loan- 91-06 is prepaid or the Parties mutually agree to establish other loans
for the Joint Use Facilities as set forth in c above and to prepay such other loans. Upon
retirement of a loan, proxided KWSC's reserve accounts for all indebtedness to USDA-RD are
fully funded, the Joint Use Facilities Base Reserve. Fund Amount shall be adjusted under the
provisions of the existing loan documents and any funds in excess of the Base Reserve Fund
Amount shall be transferred to the Joint Use Facilities System Account as defined below, except
as follows: if at the time of the proposed funds transfer the balance in the Joint Use Facilities
System Account exceeds $1,000,000.00, or the proposed funds transfer will result in a balance
exceeding $1,000,fl00.00, then the Parties shall disburse the portion of such funds which if added
to the Joint Use Facilities System Account would result in a balance in excess of $1,000,000.40
to the Parties, 63% to the City and 37% to KWSC.

e. Use of Base Reserve Fund Amount. The Base Reserve Fund
Amount may only be used for the purpose of paying the cost of repairing or replacing any
damage to the KWSC System which may be caused by any unforeseen c;ircuzo.stance, subject to
agreement of the Parties to the contrary. Prior to any such expenditure of the Base Reserve Fund
A.mQuwzt, the Pak-ties shall mutualty agree to a timefr=e for replacement of such funds in the
Base Reserve Fund Amount.
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3. Joint Use Facilities System Account. The Parties intend for the Joint Use
Facilities Base Reserve Account to accumulate interest to be used as provided herein. Interest
earned on the funds in the Joint Use Facilities Base Reserve Account shall be transferred
quarterly to the "Joint Use Facilities System Account" which shall be created and administered
by KWSC. Upon recommendation by I;,WSC's auditor, the Parties shall mutually agree on the
type of account, including permissible investments and recordkeeping, for the Joint Use
Facilities System Account. The fimds in the Joint Use Facilities System Account shall be used
exclusively for purposes benefiting the Joint Use Facilities as mutually agreed by the Parties,
and may include fun.ding of improvements to or maintenance of the Joint Use Facilities and
fiuiding of reserves in the event the Parties agree to undertake further loan(s) with respect to the
Joint Use Facilities. Such uses may include improvements primarily benefiting one Party or the
other Party. The Parties will discuss proposed fiin.d uses at their annual meeting, or more
frequently if necessary. Both Parties shall approve in writing any proposal for the expenditure
of any funds in the Joint Use Facilities System Account prior to obligating the Parties to any
proposed project or use.

4. Account Statements. KWSC shall provide copies to the City of the
statements from the Joint Use Facilities Base Reserve Account and Joint Use Facilities System
Account.

5. Disbursement of Excess. At such time as the Joint Use Facilities System
Account exceeds $1,000,000.00, then KWSC shall cause the excess to be disbursed to KWSC
and to the City. Earned interest in excess of $1,000,000 in the Maintenance Reserve Account
shall be disbursed quarterly to the City and KWSC as follaws: {i.} 63% to the City and (ii) 37%
to KWSC. Whi1e the Parties intend that the anticipated use of the proceeds so disbursed shall
be discussed at the annual meeting of the Parties, either Party may use the proceeds so
disbursed to it as it sees fit.

6. Ex ^-p ation. At the expiration of the Term of this Contract, any amounts
remaining in. the Jo int Use Facilities Syst= Account and the Joint Use Facilities Base Reserve
Account shall be disbursed 63% to the City and 37% to KWSC; unless at such time a Party has
no remaining amounts following an expenditure of its portion of such remaining amounts in a
mutually agreed project for that Party's exclusive benefit.

4,9 Effective Date Adju^s

A. Escrow Amount. Upon the Effective Date of the 2006 Contract, the City shall
cause to be paid to CTWSC the funds deposited by the City into, and currently held in, the
escrow account, together with any interest thereon, currently maintained by the Parties to provide
for and pay the difference between the amount paid by the Parties to CTWSC pursuant to the
Water Sale and Purchase Contract executed by CTWSC and KWSC an or about July 22, 1995
(as may have been. amended by agreement or subsequent judgment) and the amount which would
have been paid by the Pardes to CTWSC under the provision of the 200{} and 2001 Contracts
from January 1, 2404 to the effective date of the 2005 Contract.
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B . Bil#ing, A,dausttnent._Upon the Bffective Date of the 2046 Contract, the Patties
shall "true up" the bills to the City from KWSC for CTN'V5C tQperation. & Maintenance Expenses
for months subsequent to the effective date of the 2005 Contract, so that CTWSC ()&:M
Expenses for months subsequent to the effective date of the 2005 Contract are calculated based
upon the "City Percentage" calculated pursuant. to Section. 3.5,C.2 of the 2006 Contract. Iu the
event any such adjustment results from the "true-up," the parties agree that the amount of such
adjustment, whether a credit or debit, shall be prorated in twelve equal amounts and shall be
reflected as adjustments in the next twelve monthly billings. The Parties further agree that bills
to the City for months following January 2006 shall be subject to the Annual True-Up as
provided in Section 3.11.

ARTICLE V.
MISCELLANEOUS

5.1 Force i42a.jeure

If by reason of Force Majeure KWSC or the City shall be rendered unable wholly or in
part to carry out its obligations under this Contract, other than the obligation of the City to make
the payments required by this Contract, then if such Party shall give notice and full particulars of
such Force iV[ajeure in writing to the other Party, as appropriate, within a reasonable time after
occurrence of the event or cause relied on, the obligation of such Party, so far as it is affected by
such Force Majeure, shall be suspended during the continuance of the inability then claimed, but
for no longer period, and such Party shall endeavor to remove or overcome such inability with all
reasonable dispatch. The term "Force Majeure'° as employed herein shall mean acts of God,
strikes, lockouts or other ind2zstrial, disturbances, acts of public enemy, orders of any kind of the
Government of the United States or the State of Texas, or any civil or military authority,
insurrection, riots, epidemics, landslides, lightning, earthquake, fires, hurricanes, storm.s, floods,
washouts, droughts, or other catastrophes, atre,sts, mtraint of government and people, civil
disturbances, explosiois, breakage or accidents to machinery, pipelines or canals, power failure,
partial or entire failure of water supply, or on account of any other causes not reasonably within
the control of the Party claiming such inability. Notwithstanding the foregoing, this provision
shall not be construed to apply to the delivery and pressure obligations set forth in Section 3.9.A,
or to supplant Section. 3.9.C or the specific remedies for Wrusion provided therein.

5.2 De t

A. No Party shall be deemed to be in default hereunder until the passage of thirty
(30) days after receipt by such Party of notice of ciefatr.lt from the other Party. Upon the passage
of thirty (30) days without cure of the default, such Party shall be deemed to have defaulted for
purposes of this Contract. Notwithstanding the foregoing, this provision shall not be construed
to apply to the delivery and pressure obligations set fortii in Section 3_9.A, or to supplant Section
3.9. C or the specific remedies for Intrusion provided therein.

T3. Recognizing that each Party's undertakings under this Contract are obligations,
failure in the performance of which cannot be adequately compensated in money damages alone,
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each Party agrees, in the event of any default on its part, that the other Party shall have available
to it the equitable remedy of specific performance .in addition to any other legal or equitable
remedies which may also be avaiIable.

5.3 Couserva.tion

KWSC and the City agree to provide to the maximum extent practicable for the
conservation of water, and each agrees that it will operate and maintain its facilities in a
reasonable manner that will prevent waste of water. KWSC and the City further agree to
implement water conservation and drought management plans as required by state regulations.

5.4 Term of Co=act

This Contract shall be effective on and from the Effective Date, and shall, continue in
force and effect until July 22, 2054; provided, however, that the reservation of capacity to the
City in the KWSC System, in the event of any new or amended contract negotiated by and
between the Parties and subject to the terms thereoti shall not terminate at the end of the
Contract.

5.5 MO-VAI and Consent

Unless otherwise provided herein, any approval or consent required by the provisions of
this Contract by KWSC or the City shall be evidenced by a written resolution adopted by the
governing body of the Party giving such approval or consant. Upon receipt of such 'mitten
resolution duly certified by the appropriate Party, KWSC or the City can conclusively act on the
matter requiring such approval.

5.6 Modification and Amendment

This Contract may be amended upon the written consent of the respective Board of
KWSC and the Council of the City, subject to the concurrence (to the extent required) of USDA-
RD; provided,. however, no amendment to this Contract shaii affect the unconditional obligations
of such Parties to pay the amounts due to USDA-RD under CTWSC USDA-RD Loam 91-01
and 91-06 and KWSC USDA-KT) Loans 91-05 and 91-07,

5.7 Notio Relatin tgô CTVS.-Contracts

in the event that KWSC contemplates any amendment or modification of any contract
KWSC has with CTWSC pertaining to the supply of water, then KWSC shall give notice to the
City of the specific contemplated amendment or modification at least 30 business days prior to
making the same, with express reference to this Section 5.7. Within 20 business days of the
City's receipt from KWSC of any such notice of contemplated amendment or modification, the
City shall provide KWSC with its written consent, which shall not be unreasonably witblie1,d, to
such +contempiated ammdment or rnodification and/or written objection to all or such portion(s)
of such contemplated amendment or modification to which it objects, setting out with
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particularity the basis for each such objection. Should the City not provide timely, written notice
to KWSC of its specific objection(s), the City shall be deemed to have consented to the same;
however, notwithstanding the forego4, (i) failure on the part of the City to object to any
amendment or modification of any contract KWSC has with CTWSC shall not constitute or be
deemed to constitute waiver or modification of any provision or requirement of this Contract or
compliance therewith, and (ii) this Section is not intended to supplant or modify Section 5.6,
Modification and Amendment, or to permit any amendment or modification of this Contract
without compliance with Section 5.6. X'tltjSC agrees that it shall not amcnd or modify its
contractual relationship with CTWSC with respect to any provision (i) for which the City has
timely provided written vbjec(lon in accordance with this Section (ii) in such manner that has a
material adverse impact on the rights of the City under this Contract. City consent is not
required for any amendment or modification of K'IVSC contracts with CTWSC provided such
amendment or modification does not impact this Contract, KWSC'shaii give the City 5'business
days' notice of its detezmination to go fonvard with any proposed amendment or modification to
which the City has provided written objection.

5.8 Addresses and Notice

unless otherwise provided herein, any notice, communication, request, reply, or advice
(herein severally and collectively, for convenience, called "Notice") herek provided or permitted
to be given, made or accepted by any Party to any other Party must be in writing and may be
given or be served by depositing the same in the United States mail postpaid, certified and
addressed to the Party to be notified, with return receipt requested, or by hand delivering the
same to an officer of such Party. Notice deposited in the mail in the manner hereinabove
described shall be conclusively deemed to be effective, unless otherwise stated herein, from and
after the expiration of three (3) days after it is so deposited Notice given in any other manner
shall be effective only if and when received by the Party to be notified. For the purposes of
notice, the addresses of the Parties hereto shall, until changed as hereinafter provided, be as
follows:

A. If to KWSC, to: Office of the General Manager
Kenapner Water Supply Corporation
Post Office Box 103
Kennpner, Texas 76539
Telephone: (512) 932-3701
Fax: (512) 932-2546

B. If to the City, to:
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Office of the City Manager
City ofLacapasas
312 East Third
T..am pasas, Texas 76550
Telephone: (511) 555-6831
Fax: (512) 555-7937
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The Parties hereto shall have the right from time to time and at any time to change their
respective addresses and each shall have the right to specify as its address any other or additional
address by at least I5 days written notice to the other Parties hereto.

5.9 State or Federal Laws, Rules. Q-rd-M. or Re

This Contract is subject to all applicable federal and state laws and any applicable
Per.tnits, ordinances, rules, orders, and regulations of any local, state, or federal govementat
authority having or assertirtg jurisdiction, but nothing contained herein shall be construed as a
waiver of any right to question or contest any such law, ordiiaance, order, rule, or regulation in
any forwn having jurisdiction.

SAO O V„Pime

All amounts due under this Contract, including, but not limited to, payments due tinder
this Contract, shatt be paid and be due in Lampasas County, Texas, the County in which the
principal administrative offices of KWSC and the City are located. The Parties specifically agree
that Lampasas County, Texas, is the place of performance ofthis Contract.

5. I T Assi,siament

This Contract may be assigned to USDA-RD as security for KWSC's iu.debtedness.
Otherwise, neither KWSC or the City may assign any interest it may have under this Contract
without the prior written consent ofthe other Party,

5.12 Entire reemen.t

This Contract and the contemporaneous Settlement Agreement constitute the entire
agreement among the Parties with respect to the sale of treated water by KWSC to the City.

5.13 Applicable Law

This Contract shall be governed by and construed in accordance with the laws of the
State of Texas, and the obligations, rights, and remedies of the Pard= hereunder shall. be
determin.ed in accordance with such laws without reference to the laws of any other state or
jurisdiction, except for applicable federal lmvs, rules, and repla.tions.

S. 14 NoUkd party 4j

The Parties hereto are entering into this Contract solely for the benefit of themselves and
agree that nothing herein shall be construed to confer any right, privilege or benefit on any
person or entity other than the Parties.

5.15 :Cou^.ter arts
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This Contract may be executed in several identical counterparts, each of w}a1.ch shall be
an original and all of which shall constitute but one and the same instrument,

5.16 Co,ufornxing Doca.ments

The Parties shall cooperate in conforming and maintaining accurate exhibits and
attachments to tliis Contract, and in assuring correct references, including exhibits and
attachments and references arising from or related to any prepayment of USDA-RD CTwSC
Loan 91-06 and/or USDA-RD K.WSC Loan 91-07, or closing of the Agrement for Sale.

5.17 Signed on the date executed by both Parties.

^ TER SUPPL OR4TI+aN:

By:
Presid ent

Attest:
Secretar^

D.ate:

CITY OF LANVASAS,

Jack 094t,

A

AttffA:
-%!Stacy , City Secretary

Date:-^A
-

I
_..P-S..^-11Look
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UNITED STATES OF, Aiy^^C^

By:
Name:
Title:
Date:
Rural L3evelapment, acting on behalf
of the Rural Utilities Service, State of
Texas, United States Department
of Agriculture
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AT'TACffiVIENT I
USDA-RD Concurrence
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Au&-23, 2006 6:13AN Kmnsr Water SanPlv ?to-6390 P. 2

USDA
^ ". pmrnt

llni"d 9tate6 DpPartmont of l3SIrtz:utlM2
f[utal OWN&Ornqnt ,.

'1T+O9BiS $$ibl o(flCo

The Honorable Jack 1~:Rivmt
City of Lsrnpao
312 But Tblrd Street
Lampasas, Texas 76550

Mr. Robert Bikosici, President
Kemper 'GVatcc Supply Cunao-Atiort
P,0. B#x 103
Kmoor, TX 76539

R&I 3006 WholoWc Wator Supply Coaract

Do" Sim,

Atiix M 2 2006

This Agency concurs in the 2006 WjW16sa16 Water 8uppli Contract, as amentRact. subr)i#ted to
this, offica on 3'uIy 26, 2006, bctwem K.,empner Water Supply Co17or4ft (W3q and he City of
L=Pasa,s, with such concurrence being conditioned upon &.Griqma WSC paft off USDA
Num1.Qcvoiqpmmt's notes 91.06 and 41-07.

1rToWthatandift Position taken by tithrat pwiy in pcndhV lit4Vaam, the Patios to this Contract
We actaiead the Agency that mith*rpart^ ^^^rw a ow=shj^ interft in assets of the other
contracting party, Gertairi Wmnchxirmts were made to the +Canh-ad to alarifjr tWs pvint. The
pArLies, by WoptWS thit ixmcvrr=a. agree ft the United States has not waived Its :togutatocy
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CTWSC OBs.M EXAMPLES - Section 3-5

Definitions for purposes of the examples:

"City Percentage' is the percentage ca,icutated as set forth itt Section 3.5,C. #(metered
flow ofireated.water into the City at City Points of Delivery by metered pump discharge
fl ow from State Highway 195 Pamp Station, including any flow from K'4VSC New
Facilities; or City Use divided by City Use + KW'SC Use + KW SC New).

"City Use'° means water delivered to City Points of Delivery.

"KWSC Talce" means all water delivered to KWSC from CTWSC.

"KWSCVolumme Pexcentage'° means KWSC Take divided by Total CTWSC Sales.

"KWSC Use" means KWSC Take, legs City Use

"KwSC New" rneans water From KWSC New Facilities.

`"I'ota.i. CTWSC Sales" means all water delivered- to CTWSC customers.

"Vnlwme Bill" means the amount CTWSC bills to KWSC monthly for a&M, absent
application of a"floor." The Volume Bill is calculated by multiplying the CTWSC
O&M on the Existing Sy'stem,("CTWSC 0&M") by the percentage calculated by dividing
the volume of treated -water delivered to K'WSC'by the total volume of treated water
delivered to. all customers of CTWSC and multiplying by 100 (KWSC take divided by
'I'otat. CTWSC Sales x 100).

"Hoor .BiW mews the amount C"TWSC bills to KWSC monthly for O&M in the event
that a floor applies. IU Floor Bill is calculated by multiplying CT'PVSC: 08sM by the
floor calculated pursuant to Section 3.53.1

I . As infoxmation., City Use, K'UVSC Use, and Total- CWSC Sales figures are from the
December 2005 CTWSC bill.
City Use 3I,118.,000-
KWSC Use 53,106,000
KWSC Take = 84,824, 000.
KWSC New = 6.
KWSC Volume Percentage = 53%.
City Percentage =3t,715,O0 divided by 84,824,000 = 37°l0.
CTWSC Total Sales - I59,848,746
Assume CTWSC O&M = $I00,000
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Volume E3.01 = $100,000 x [K'UVSC VolurraePerceutage, i.e., KWSC Take
84,824,000 divided by Total CTWSC Sales 159,$48,746 x 100 = 53°fn] =$53,000
No floor applies (53 fa exceeds 42°fa),

CALCULATION.-
City 8M = CTWSC O&M X KYSC Volume Percentage x City Percentage ^
$100,000 ^ 53% x 37% = $19,610.
"'SC BM = $33,390.

2. Same assumptions as 1, but KWSC Use is 25,{300,(100 and KWSC New is
28,106,000.

City Percentage remains 37ofo. (City Use-31,718,000. divided by 84,824,000, or
City Use + KWSC Use 25,000,000 + KWSC Now 28,106,(}00).
Assume CTWSC Total Sales =131;'142,746 (decreased by lost sales ofK'PVSC
New of 28,I06,04t}}.
KWSCTs.ke (City Use 3 1,718,000 + MC Use 25,t}00,0011= 56,718,004)
divided by CTWSC Total (13 I,742,746) = 43.052°l0, KWSC Volume Percentage.
No floor applies (43.052% exceeds 42%).
Assume CTWSC Total O&M = $100,O00.
Volume :Bill = $43,052.
City Percentage = 37%. City pays $`15,929.24, KWSC pays $27,122.76.

3. Same assumptions as 1, but KWSC Use is 0 and KWSC New is 53,106,040.
City Percentage remains 37% (City Use divided by City Use +KWSC Use plus
KWSC New is same percentage as in Example 2).
Assam CTWSC Total = 106,742,746 (decreased by iost sales of KWSC New of
53,106,000).
1CWSC Take (City Use 3 T,718,OOG+ KW-SC Use 0) = 31,7I8,000, divided by
CTWSO Total 106,742,746 = 29.7%, KWSC Volume Percentage.
Floor applies (29.7% is less than 42%).
Assume CTWSC'i'otal O&M = $100,000.
V'cdume BM without floor would be $29,700.
City Bill without floor would be 37% 7- $29,700 = $10,989, and KW SC would pay
$18,71i.
Floor BiU. $42,000, fnr an increment of an additional $12,300.

a. Assume KWuC is stxl.l-using 1.06 MOD of City water trmatmen.t capacity so
that City:KWSC capacity ratio is 49:51, not 63:37, for purpose of"fioor
increment" cs.tcula#ion.

Applying this 49:51 ratio to the "floor increment," City would pay 491% of
$12,300, or an adManal $6627. KWSC would pay 51% of $12,300, or an
additional $6273.
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Total City Bill: $10,989 + $6027 = $I7,016.
Total XWSC 8iU: $18,71 1 + $6273 - $24,984.

b. Same asswmptions as in 3.a., but KWSC has restored the 1.06 MGIJ ► to
the City and now the City:KWSC capacity ratio Is 63-437.

Applying this 63:37 capacity ratio to this `°#Ioor incremnt,': City would pay 63%
of $12,300 ; or an additional $7749. KWSC would pay 3 70/.of the increment, or
an additional $4551.
Total City M., $10,989 + 7749 = $18,738.
Total KWSC Biil: $18,71 1 + $4551 = $23,262.

4. Same assumptions as 3, but assume KWSC reduces its share of CT44r$C
WTP capacity by 10% without the City acquiring that capacity, resulting in a floor
of 3 7.8 /a under the CTWSC Wholesale Contract.

City Percentage remains 37% (City Use +KW$C Use plus KWSC New is same as
in, Example 2 and 3).
A.ssume CTWSC Total - 105,742,746 (decreased by KWSC Now of 53,106,000)•.
KWSC Take (City Use 31s718,00a + KWSC Use 0) = 31,718,000, divided by
CTWSC Total 106,'742,746 - 29.7%.
Floor applies (29.7% is less than 37.8%).
Assume CTWSC Total. O&M = $100,000.
Volume Bill w€thout.#Ioor would be $29,700.
City Bill without floor would be 37% x$29,700 =$10,989, and KWSC woWd pay
$3.8fi'71.t.
Floor Bi3! would be 37.8% x $100,000 = $37,800, for an additional increment of
$8100. Applying the 63:37 capacity ratio to the increment (since the City did not
acquire KW SC's capacity, the ratio remains unchanged), the City would pay 63 %
x $8100or an additionaI $5103. KWSC would pay 37% x $8100 or an additional
$2997.
Total City Biil: $10,989 plus $5103 = $16,092.
Total KWSC Bill-. $18,711 +•$-2997 = $21,708.

5. Assume KWSC reduces its capacity eosnpleteky, the floor becomes 26.5%.
City does not acquire KW'SC oapacit3r. Assume City use drops to 18,000,000.
Otherwise sme assunaptiana as in 4.
City Perceutage = 18,000,000 divided by 18,0(}0,000 - 53,105,000 +(3 =
18,004,{)00 divided by 71,105,000 = 25.31%.
Assume CTWSC Total Sales = 100,(300,000..
KWSC Take (City Use 18,000,000 + KWSC Use 0) - 18,000,000, divided by
CTWSC Total 100,000,040 =18%, K'VVSC Volume Percentage.

3
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Floor applies (18% is less than 26,5%).
Assume CTWSC Total 4&M = $1,00,004.
Volume 131tl would be $18,000 (18% x I00,oaD).
City Bill without floor would be 25.31% x $18,000 =$4555.8D, and K'%rSC wowd
pay $13,444.20.
Floor Bill would be $26,500 (26.5% x 100,000),
With floor of 26.5%, KWSC Bill = $26,50{}, for an, additiong increment of $8500.
Applying 63:37 ratio: City would pay an additional $5355 and KWSC would pay
an additional $3145.
Total City BM; $4555.80 + $535S = $99I0.80.
Total KWSC BIB: $13,44K.20 + $3145 = $16,589.20.6. Under Soction.
3. 13, City has right to acquire up to 2.06 MGD of additional capacity, on a
volume-only 4&11r.[ basis. Floor does not apply to and City will notpay floor on
CTIWSC O&M on this amount of additional capacity.

7. Same assumptions as 5, but (1) City has acquired relinquished KW;C capacity
(i e., in addition to or other than the volume-only 2.06 MOD referenced i^x Section
3.1.H) so that f loor remains 42%, and (u) despite KWSC Use being Q, CTVVSC
Total Sale& have increased to 180,000,000.

City Percentage remains 25.31 %.
MSC Take =(18,UtJ0,000 + KWSC Use 0 =18,000,000, divided by CTWSC
Total Sales 180,000,00 = I0Bfo; KwsC Volume Percentage.
Flo or applies. (lOsle is less than 42 'Yo).
Assume CTWSC O&M= $I04,000.
Volume Bill would be $10,000 (10% x $10(1,004).
City bill without floor would be 25.31 % x $1(),000 - $2531, and KWSC wotzld
pay $74&9,
lEkar Bilt would be 420/q x$1QC3,0fl0 or S42,000, foi-ran additional increment of $32,900.
If City has acquired 1()0% of !Mc relinquished CMCWTF capacity (leaving City
with 7.,69 MGD}, then City would pay $2531 + 32#000 =$34,531. KWSC would pay
$7469.

4
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KEMPNER WATER SUPPLY CORPORATION AND CITY OF LAMPASAS
CAPITAL POLICY

This capital policy has been developed and adopted for the purpose of clarifying when a
repair constitutes a capital improvement, as opposed to a non-capital repair, and which
clearly delineates between KWSC O&M Cost and capital improvements to the system,
permitting proper KWSC O&M Cost allocations in accordance with accepted principles
and policies of the American Water Works Association, as required by the 2006
Wholesale Water Supply Contract between Kempner Water Supply Corporation (KWSC)
and the City of Lampasas (City) (2006 Contract). Refer to Section 3.5C of the 2006
Contract. From time to time, KWSC and the City may be called upon to determine
whether a particular expenditure should be treated as a "repair" or "capital
improvement". In order to promote uniformity in the decision making, the following
guidelines for delineating between repair expenditures and capital expenditures are
adopted by KWSC and the City. These guidelines are intended to aid and assist in the
decision making process and in no way alter or take precedence over what is set out and
established in the 2006 Contract.

Definitions

The following terms and expressions as used in this Policy, unless the context clearly
shows otherwise, shall have the following meanings:

"Repair" means that an asset is restored and fully functional by replacing a part, and by
putting together that which is torn or broken. A repair consists of any work that restores
or extends the useful life of an existing asset and which is not part of general maintenance
and operations (i.e. repairing a break in a line, periodic lubrication of moving parts).

"Capital improvement" means the replacement and upgrade, expansion, development, or
rehabilitation of capital water system assets that either extends the useful life or reliability
of the asset, system or system component or adds new capabilities to enhance the asset,
system or system component's performance. A capital improvement consists of
replacements, upgrades or provides for extension of service of an existing asset and that
is not used for the general operation or maintenance of the system.

Examples of C'

Repair (capital) - Adding a new pump in an existing expansion slot of a pumping facility
to increase the facility's pumping capacity to its design maximum limit (an expansion
upgrade).

Replacement of one or more constant speed pumps with a new constant speed longer-life
pump (higher quality upgrade), thereby permitting the facility to be used for an additional
10 years.

Capital Policy
August 2008 Kempner WSC Petition

77



Replacement of a constant speed pump with a same capacity variable speed pump
(capability enhancement upgrade) permitting more flexible operation of the facility.

In the event that further assistance is required in determining whether the expenditure is a
repair or capital improvement, the attached Exhibit A chart is intended to provide further
guidance. The chart includes simplified examples and is not intended to be all inclusive.

Operations and Maintenance Costs

Operation and maintenance cost allocations are established in the 2006 Contract Section
3.5 and should be referred to when determining cost allocations and expenditures. If
questions arise regarding whether or not an expense should be classified as an Operations
and Maintenance expense, a repair or a capital improvement reference should be first
taken from the 2006 Contract and then from the attached Exhibit A and from definitions
provided by the American Water Works Association.

Allocation of Re-pair or Capital Improvement Costs

Allocations of such costs shall be in compliance with the 2006 Contract Section 3.5 C. 1.
Capital expenditures need to be signed off on by both parties prior to expenditure of any
funds, unless an emergency situation exists. KWSC should provide the City with a
written explanation for the capital expenditure with a section for the City to sign off on or
provide written notice back to KWSC as to why the City may oppose the expenditure or
dispute it as a capital expenditure.

Dispute Resolution

In the event a dispute arises between KWSC and the City regarding whether or not a
particular KWSC expense should be treated as a repair expense or a capital expense,
within 15 days from written notification of either party to the other party that such
dispute cannot be remedied, such dispute shall be reviewed by a committee of four, two
from KWSC and two from the City chosen by the president of KWSC Board of Directors
and the Mayor of the City. The committee shall make every effort to help the two parties
come to terms. If the parties cannot come to terms with the help of the committee, within
30 days fi•om the appointment of the committee, it shall then be submitted to a mutually
agreed upon independent Professional Engineer and Certified Public Accountant. In the
event such independent Professional Engineer and Certified Public Accountant makes a
determination as to how the disputed expense should be characterized, the
characterization shall be final and binding upon KWSC and the City. The parties to any
such dispute shall bear their own respective professional fees and expenses incurred
therein, except that the disputing parties shall split the charges and expenses of the
independent engineer and accountant, one-half to be borne by KWSC and the remaining
one-half to be borne by the City.
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In the event that there is a dispute regarding engineering issues regarding any repair or
capital matter, KWSC and the City shall refer to the 2006 Contract Section 4.4 regarding
"Dispute Resolution Concerning Engineering Issues".

PASSED and APPROVED by the City Council of the City of Lampasas on the 11''
, day of August 52008.

dith Hetherly, Mayc^`-- ----^ ,^

PASSED and APPROVED by the Kempner Water Supply Corporation Board of
Directors on the day of 2008.

ob Mc onald, President
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EXHIBIT A
Repair Expenses Capital Improvements E enses

1 Accounting. Relatively low cost per 1. Accounting. Relatively high cost per
unit and recur on a frequent or regular unit, infrequent-less than annually.
basis - one or more times per budget Examples Planned, engineered
year. Examples: Pipeline leak repair project - water treatment plant
or monthly sampling. Expenditure is expansion or transmission pipeline
expensed. upsizing in high growth area.

Expenditure is capitalized.

2. Expected Useful Life. Items having a
useful life of less than two years.

2. Expected Useful Life. Items having
a useful life of two years or more,

Examples: Computer and software. Examples: Filter media replacement
or ground storage tai*.

3. Purpose. Consumable items used to
operate storage, transmission,

3. Purpose. Items that increase
holdings in property or increase or

metering, and remote monitoring of replace such things as capacity, water
the system. Examples: Contract supply services, treatment, storage,
repairs, or repair inventory items such transmission, metering, and remote
as coupling or pipe joints. monitoring of the system. Example:

Construction of new treatment
facilities or transmission lines.

4. Consultation Application. 4. Consultation Application.
Consultation incidental to normal or Engineering and legal fees for
annual support requirements. projects. Examples: Strategic

planning, system upgrade and/or
capacity expansion; legal for
property acquisition, easements.

5. Maintenance. Repairs of System. 5. Maintenance. Replacement or
Examples: Pipeline leak repair or rehabilitation of facilities;
SCADA RTU repair. replacement of dilapidated facilities

or items that have exceeded useful
life. Example: major reconstruction
of storage tank due to obsolescence.

6. Construction. Correction. Example: 6. Construction. New construction.
Rerouting a pipeline improperly Example: Building a new storage
placed in easement. tank.

7. Labor, Labor incidental to day to day 7. Labor. Labor used for In-house
operations. Examples: Employee capital projects. Example: In-house
wages, salaries and benefits. sub-contract (pro-rate share of total

compensation).
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Oral Deposition of Finley deG.raffenriedEXHIBIT 2

Page 1

CAUSE NO. 19005

CITY OF LAMPASAS, TEXAS } IN THE DISTRICT COURT

Plaintiff(s),

VS. } 27TH JUDICIAL DISTRICT

KEMPNER WATER SUPPLY CORP.,

Defendant(s). ) LAMPASAS COUNTY, TEXAS

t**^*^^^**********^******^***^**^*************^^****^**

ORAL DEPOSITION OF

FINLEY deGRAFFENRIED
AS A CORPORATE REPRESENTATIVE FOR CITY OF LAMAPASAS

NOVEMBER 17, 2014 =
***:^**^^******^*^^^***^^^*^^******^^*******^^^^^**^****

ORAL DEPOSITION OF FINLEY deGRAFFENRIED, produced as

a witness at the instance of the Plaintiff, and duly

sworn, was taken in the above-styled and numbered cause

on the 17th day of November, 2014, from 10:13 a.m. to

5:46 p.m., before Shannon H. DeLay, CSR in and for the

State of Texas, reported by method of machine

shorthand, at Graves, Dougherty, Hearon & Moody, P.C.,

401 Congress Ave., Suite 2200, Austin, Texas, pursuant

to the Texas Rules of Civil Procedure and the

provisions stated on the record or attached hereto.

_ _ __._.....__.. .sw.._._................... .............-..;,.rc.-;ry-..srs..-..c:•.-r.maa.r••,--- - ...,,.. ____"^_-__ ..__. .....-e_.....___..._^._.^z.__ -^ o -_----...w- ^.w...........m-....-^.+c--'. 4

10811 Datascope 713-688-9300
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Oral Deposition of Finley deGraffenried

Page 2

1 APPEARANCES

2

3 FOR THE PLAINTIFF(S):

4 Mr. David P. Lein
Ms. Helen Currie Foster
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1 FINLEY d.eGRAFFENRIED,

2 having been first duly sworn, testified as follows:

3 EXAMINATION

4 BY MS. REAM:

5 Q. Good morning, Mr. DeGraffenried. Would you

6 state your full name for the record.

7 A. Finley deGraffenried.

8 Q. Mr. DeGraffenried, you're here on behalf of

9 the City of Lampasas; is that correct?

10 A. Yes.

11 Q. You have been designated as their corporate

12 representative for the deposition today?

13 A. Yes, I have.

14 Q. Okay. Have you had your deposition taken

15 before?

16 A. I have not.

17 Q. So, for purposes of our communication, I'm

18 going to ask, sort of, a couple of things, and that is

19. that you allow me to finish my question before you

20 answer. Would you agree to do that?

21 A. Certainly.

22 Q. And then also that we try to -- that you try

23 to communicate with an oral answer, as opposed to a

24 nod. Would you agree to do that?

25 A. Certainly.
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1 Plant burned down on a given day, do you view -- does

2 the City view that Kempner is excused from delivering

3 treated water to the City?

4 A. Are you talking about a force majeure event,

5 or a natural disaster?

6 Q. The example I gave you is that the Plant

7 burned down.

8 A. Okay. You're talking about a fairly rare and

9 unpredictable event. It would be -- Kempner is never

10 excused from this delivery. However, I think it would

11 be reasonable under a plant burning down or under a

12 force majeure, that the Parties would get together and

13 to see if there's any sort of equitable compensation --

14 Q. What --

15 A. -- that -- under those types of circumstance.

16 Q. And in the meantime before some equitable

17 discussion is had, what does the City expect Kempner to

18 do?

19 A. Well, I think Kempner certainly has

20 obligations with Central Texas via their contract. We

21 would expect that they would enforce their contract

22 with Central Texas. And, again, we're talking

23 hypothetical natural disasters, unplanned events.- But

24 I think -- I think the Parties, in trying to work

25 together, would look at, you know, are there equitable
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1 remedies for Kempner to get from Central Texas,

2 perhaps, to pay for that water, is there something

3 equitable that Lampasas and Kempner could do.

4 Q. Okay. And --

5 A. So, it's -- it's a very hypothetical. I don't

6 think the contract specifically addresses the -- the --

7 the remedies. You know, it does not say, for example,

8 that Kempner can charge us under these circumstances,.

9 if that's what you're asking.

10 Q. Okay. So, my question to you is you've

11 described that -- that the Parties would work together

12 to figure out an equitable solution. That's what

13 you've described, correct?

14 A. I think under those very --

15 MR. LEIN: Objection, form.

16 A. I think under those very rare and unusual

17 circumstances, yes.

18 Q. (BY MS. REAM) Okay. So, what -- what

19 should -- the example I've given you is that the

20 Central Texas Plant has burned down. So, they're not

21 able to treat your water.

22 A. Uh-huh.

23 Q. What water should -- should Kempner deliver to

24 you in that situation?

25 A. I think they would -- they would have to not
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1 only enforce their contract with Central Texas, but I

2 think they would have to use their, you know, their

3 best efforts to deliver us treated water at those --

4 Q. And where would they provide that water to you

5 from?

6 A. They could provide it to us from your Points

7 of Delivery. I don't know. That's a hypothetical.

8 Q. What would be the natural solution to that

9 problem?

10 A. The -- the answer to that would be, yes, that

11 would be an option, receiving it from Kempner's Plant.

12 Q. Okay. So, isn't that actually what the City

13 would expect Kempner to do in the event that the?

14 plant -- Central Texas Plant burn down? I mean, I

15 understand your suggestion that we're supposed to

16 enforce our rights with regard to Central Texas, but

17 that obviously doesn't occur overnight, correct?

18 MR. LEIN: Objection, form.

19 A. Enforcing our rights with Central Texas?

20 Q. (BY MS. REAM) Kempner enforcing its rights

21 with regard to Central Texas --

22 A. Certainly.

23 Q. -- rebuilding a plant, for example, isn't

24 going to occur overnight, correct?

25 A. 'That's correct.
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1 Q. And the citizens of Lampasas wake up in the

2 morning and want to take a shower, right?

3 A. Right.

4 MR. LEIN: Objection, form.

5 Q. (BY MS. REAM) Want water to come out of the

6 spigot, correct?

7 A. Correct.

8 Q. And what would the City of Lampasas expect

9 Kempner to do under that situation?

10 A. I think the expectation is that the Parties

11 would sit down and figure out how to come up with a way

12 that was equitable to compensate Kempner --

13 Q. Okay. What --

14 A. -- under those circumstances.

15 Q. For Kempner delivered water?

16 A. Under those circumstances, that certainly

17 could be an option.

18 Q- Okay. What other options would you like

19 Kempner to pursue?

20 A. Are there remedies within the Central Texas

21 System, are there remedies -- I don't know.

22 Q. So, just to be clear --

23 MR. LEIN: Let him finish his answer.

24 MS. REAM: All right.

25 A. The problem I have with that question is --
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1 I'm making a statement. I apologize. But the issue

2 you're talking about is a -- obviously, something

3 catastrophic happening, a Plant burning down. Under

4 those situations, the contract doesn't -- doesn't

5 address how the Parties are to respond, specifically.

6 I think we can go back to the preamble and

7 say, hey, we're going to work as neighbors. You know,

8 we certainly want to come to the aid of our -- our

9 friends & our business associates. But what -- so, it

10 doesn't address that. But the contract also does not

11 allow, you know, a new interpretation outside of some

12 sort of catastrophic event like that.

13 Q. (BY MS. REAM) All right. So, you've told me

14 that the contract doesn't contemplate what Kempner is

15 supposed to do in the event of a catastrophic event,

16 correct?

17 A. It doesn't contemplate the remedy, certainly.

18 THE REPORTER: I need to switch my plug.

19 MS. REAM: Okay.

20 (Recess from 1:59 p.m. to 2:01 p.m.)

21 Q. (BY MS. REAM) So, I understand your testimony

22 before we broke for lunch to be that Kempner can

23 deliver whatever kind of water it wants to the City,

24 but it can only charge the City for water that it takes

25 from Central Texas; is that correct?
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1 MR. LEIN: Objection, form.

2 A. That is the structure of the contract, yes.

3 Q. (BY MS. REAM) Okay. So, under the structure

4 of this Agreement as the City contends, in the event

5 that Central Texas Plant burned down and Kempner

6 provided water from its plant, is it your contention

7 that the agreement does not allow it to recover for

8 that water?

9 MR. LEIN: Objection, form.

10 A. I think I've already answered that question.

11 - There's no provision in the contract dealing with that

12 specific remedy.

13 Q. (BY MS. REAM) All right. As the City

14 interprets the Agreement, correct?

15 A. I believe it's hard to interpret otherwise,

16 yes.

17 Q. When the City and Kempner entered into this

18 Agreement, the City was fully aware of Kempner's

19 intention to build its own plant to treat water,

20 correct?

21 A. Correct.

22 Q. Is there any clause in the Agreement that says

23 that Kempner is prohibited from delivering water it has

24 treated to -- to the City?

25 A. I would -- if Kempner is prohibited from? No.
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1 etcetera, that require the Parties to concur. There,

2 perhaps, may be. My recollection is, perhaps, under

3 Capital Improvements for Increased Capacity, there may

4 be some suggestion of a concurrence in another part.

5 But certainly in 3.1, it does not say that.

6 Q. And it doesn't any anywhere in 3.5 in terms of

7 treated water cost, that the Parties should discuss and

8 meet regarding some agreement on treated water cost,

9 does it?

10 A. It's not necessary in 3.5.

11 Q. All right. But it -- it doesn't say that in

12 3.5, does it?

13 A. No, it does not.

14 Q. All right. What -- what does the City contend

15 that Kempner should do in the event that water -

16 delivered by Central Texas fails to meet the TCEQ

17 standards?

18 A. Not having the precise section at my

19 fingertips, but I believe the contract generally calls

20 for Kempner to enforce water quality issues. Kempner

21 also has an agreement with Central Texas regarding

22 acceptance of their -- there is some mention in the

23 contract regarding communication with the City, as well

24 as supplying them with the information related to what

25 the violation was, what -- what Kempner did, what
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1 Central Texas did.

2 Q. What kind of what water should Kempner deliver

3 to the City in the meantime while those things are

4 being pursued?

5 A. Kempner has a responsibility to deliver water

6 under certain pressure and certain volumes per 3.9, at

7 its -- to the best of its ability. Obviously, it would

8 be reasonable to think that Kempner would deliver water

9 from its Plant.

10 Q. In that situation?

11 A. Certainly.

12 Q. All right.

13 A. That could be an option.

14 Q. And at that point and time, if -- if Kempner

15 did that, is Kempner entitled to bill the City for it,

16 the water its delivered?

17 A. There is no provision in this contract for the

18 City to compensate Kempner. Kempner has the obligation

19 to deliver, but there's no provision in the contract,

20 which is one reason that David Sneed requested

21 negotiations on an amendment be made.

22 Q. Well, let's go back to the situation in which

23 Kempner has delivered water because Central Texas water

24 doesn't meet TCEQ standards. If Kempner delivers a

25 bill to the City for the water that it delivered to the
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1 City from its Plant at the Central Texas rate, would

2 the City refuse to pay it?

3 A. I think the City would suggest to Kempner that

4 it has recourse with Central Texas, as opposed to the

5 City.

6 Q. Okay. Well, let's talk about what happens

7 when Kempner delivers water to the City's Points of

8 Delivery. The City --

9 A. Under this --

10 Q. -- has --

11 A. -- circumstance? I didn't mean to interrupt

12 you.

13 Q. I'm sorry. Just, period.

14 A. Okay.

15 Q. After its delivered to the City's Points of

16 Delivery, the City distributes it to its citizens,

17 correct?

18 A. It goes into our distribution system, yes.

19 Q. Right. And it's delivered to the -- to the

20 rate payors of -- of your system, correct?

21 A. Correct.

22 Q. All right. And you don't not bill your --

23 your citi zens because of the source of the water from

24 Kempner, do you?

25 A. That's correct. We bill all our citizens.
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1 Q. All right. So, you collect from the citizens

2 for the water that's been delivered, correct?

3 A. That's correct.

4 Q. And that's based on the Central Texas Rate

5 Scheme? Is that what your rates are based on, the --

6 the cost for treated water from Central Texas?

7 A. No. That's an oversimplification of what it

8 takes to --

9 Q. Fair enough.

10 A. -- bill.

11 Q. That's a component of it?

12 A. Absolutely --

13 Q. Okay.

14 A. -- the cost of water is.

15 Q. The cost of water at Central Texas rates,

16 correct?

17 A. The cost of water that -- that we pay for

18 that, that is -- is due from Central Texas, yes.

19 Q. Okay. So -- so, you're billing the citizens

20 of Lampasas based, in part, on the rate structure from

21 Central Texas. But, yet, in this instance, if Kempner

22 delivered its water, you wouldn't pay Kempner?

23 A. There's no provision in this contract for us

24 to pay Kempner.

25 Q. I understand that's your contention. I guess
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1 my question to you is you do see the lack of fairness

2 of that situation, don't you?

3 MR. LEIN: Objection, form.

4 A. I think if there was an objection, it would be

5 because there's so many cost components that go into

6 what the citizens pay for. You know, the cost of water

7 may be actually a smaller slice. So, I -- is it unfair

8 for us to receive revenue from water we don't pay for?

9 I think that's a gross oversimplification of it.

10 Q. (BY MS. REAM) Well, what is the water that

11 Kempner delivered to you? Is it a gift?

12 A. You know, in 2011, David Sneed asked for an

13 amendment.

14 Q. Okay. I'm going to --

15 A. And -- and, certainly, this could have been

16 addressed. What I'm saying and in answer to your

17 question, is that there's not a provision in this

18 contract for us to pay for Kempner treated water.

19 MS. REAM: Object to that as

20 nonresponsive.

21 Q. (BY MS. REAM) My question to you, sir, is if

22 Kempner delivers its treated water to the City's Points

23 of Delivery, is it a gift to the City? Is that the

24 City's contention?

25 MR. LEIN: Objection, form.
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1 A. We pay for all the water according to the

2 contract. Whether Kempner chooses to abide by the

3 obligations and responsibilities is not the

4 responsibility of the City of Lampasas.

5 Q. (BY MS. REAM) Well, let's be clear about that

6 because we've just come up with a couple of situations

7 in which Kempner is permitted by this Agreement,

B according to you, to deliver water, its water from its

9 treatment plant, to the City at its Points of Delivery,

10 correct?

11 A. Under very specified conditions within the

12 contract, yes.

13 Q. Okay. And my question to you is a simple one.

14 You believe that's -- the City contends that that's a

15 gift from Kempner --

16 A. No.

17 Q. -- to --

18 A. The City --

19 Q. -- the City?

20 MR. LEIN: Objection, form.

21 A. -- does not contend that it's a gift.

22 Q. (BY MS. REAM) Well, what is it?

23 A. It's Kempner not meeting the obligations and

24 responsibilities of the contract.

25 Q. You've just told me that it's obligated under
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1 certain situations to provide water to the City.

2 A. It's obligated to deliver our water from

3 Central Texas.

4 Q. Really? Can you -- where is that?

5 MR. LEIN: Objection, form.

6 A. Ms. Ream, I'd cite 2.2 on Page 11. After the

7 semicolon, the City has full power and authority to

8 purchase treated water from Kempner Water Supply Corp

9 in accordance with the terms of this Contract; the City

10 has rights to stored water in Stillhouse in a

11 sufficient amount to supply the treated water that the

12 City requires to meets its needs.

13 The other thing I would look at, getting

14 back to your quality of water delivered by Central

15 Texas to Kempner --- I'm sorry, 3.7 Page 30 -- water

16 delivered by Central Texas to Kempner is contractually

17 required to be treated water of a quality sufficient to

18 meet the requirements. Central Texas has to deliver

19 the water to Kempner. Kempner has to deliver it to the

20 City.

21 Q. (BY MS. REAM) Are the citizens of Lampasas

22 aware that when the City decides not to pay Kempner for

23 water, that the citizens are still being billed for it?

24 MR. LEIN: Objection,..form.

25 A. I think the citizens of Lampasas understand
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1 that there is a dispute related to the contract between

2 Lampasas and Kempner.

3 Q. (BY MS. REAM) What are they aware of?

4 MR. LEIN: Objection --

5 Q. (BY MS. REAM) What have you made them aware

6 of?

7 MR. LEIN: Objection, form.

8 A. I think the City has only been noted once or

9 twice. I believe once in the Killeen Daily Herald,

10 and, perhaps, once in the Lampasas Dispatch, that there

11 were contract -- conflicts with the contract.

12 Q. (BY MS. REAM) Has that noted that you've

13 refused to pay for water that Kempner has delivered to

14 the City?

15 A. Without having it in front of me, I couldn't

16 tell you if that's what it said.

17 Q. Has the City distributed any kind of notice

18 to -- in its billing statements to the citizens of =

19 Lampasas that -- that its not paying for water that's

20 been delivered by Kempner?

21 MR. LEIN: Objection, form.

22 A. No. We have not put any bill stuffers or =

23 anything like that.

24 Q. (BY MS. REAM) Which months did Kempner provide =

25 water to the City from its plant in 2013, if you know?

10811 Datascope 713-688-9300

Kempner WSC Petition
98



MICHAEL H. TALBOT EXHIBIT 3
December 15, 2014

Page 1

CAUSE NO. 19005

CITY OF LAMPASAS, TEXAS IN THE DISTRICT COURT

Plaintiff

vs. 27TH JUDICIAL DISTRICT

KEMPNER WATER SUPPLY

CORP.

Defendant LAMPASAS COUNTY, TEXAS

*******************************^*********^*********^****

ORAL DEPOSITION

MICHAEL H. TALBOT

DECEMBER 15, 2014

***************^***********^****^r***********************

ORAL DEPOSITION OF MICHAEL H. TALBOT, produced as a

witness at the instance of the Defendant and duly sworn,

was taken in the above-styled and numbered cause on

December 15, 2014, from 10:14 a.m. to 2:55 p.m., before

Elena Maloney, Certified Shorthand Reporter in and for

the State of Texas, reported by computerized stenotype

machine at the offices of Graves Dougherty Hearon -&

Woody, 401 Congress Avenue, Suite 2200, Austin, Travis

County, Texas 78701, pursuant to the Texas Rules of

Civil Procedure and the provisions stated on the record

or attached hereto.

Federal Court Reporters of San Antonio, Inc.

210-340-6464
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