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APPLICATION OF THE CITY OF §
C1130110 FOR SINGLE §
CERTIFICATION IN §
J\( : C)IZ I'C)ItA"I'I^;l) ARE'A AND TO §
J)1'",('1:12'I'II<Y PORTIONS OF GREEN §
\%;1I,l.I;Y SI'EC.'IAI, t.i'I'II..ITY §
DISTRICT'S SI?.`YI?R CER'1'Il"ICA"I`E §
f)I' C()NVI.NII'aNCKANI) §
'S'EC F:SS1'I'Y IN CrT.aAI)ALt,JI'F, §
COUNTY

OF TEXAS

CITY (:?FCI13(71..:0'S SURREPLY TO GREEN VALLEY SPECIAL UTILITY
DIS'I'RIcI''S P1 :f,:A 'CO "I'III. JURISI.)ICTIt)N AND M()I'ION "1'O DISMISS/

SLII'I'I.I?.MEN'I'Al:, REPLY T O I3I1II?F AND REPLY BRIET
OF (xI2F,I.ti' VALLEY SPECIAL uTII.,ITY I)IS'I'I2IC'I' t7ti "I"I-II2ESElt.)I,I)

LEGAL/POLICY ISSUES

('(?M1::S NOW the City tal' Cibolc7 (the by and through its undersigned attorneys

of reG<>r,"l, and 1ilGs this Surreply to Green Valley Special Utility District's Plea to thO.T1.11-is-diction

and Motion to [)isntisst` Supplemental Reply to the Brief ol-Green Valley Special Utility District

("District") on Threshold I.e4:a1/Polic.v Issues in this matter (°`Surreply'"). Relevant and critical

aisl.ositive evidence has subsequently been produced by the District in this matter, undermining

the very basis of' the District's Plea to the Jurisdiction and Motion to Dismiss ("Motion'"), and

thcref'ore the City submits this Sttrrc;ply to ensure that the Administrative Law Judge ("ALl") and

Commission have the opportunity to consider the previous filings in light ol'uH pertinent facts in

this matter. In support r>1" its Siarreply, the City respectfully slows the following:

I. SUI2RCI'LY

As discussed in more detail herein, the District's Motion should be denied and the open

niectino scheduled 66r June 29. 2016 should be canceled because a letter From the United States

Department ol':lgriculturc - Rural Development (.`L.tSDA"') to the attorney for the. District, dated

May 3. 2()16, indicates that the District's USDA Loan does not have a security interest in the

District's sewer C'C"N. The City did not receive a copy of this letter until June 20" 2016.
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Ilowe\cr. g iven the N'tat= (late of'the USDA letter, the City has strong concerns as to whether

arguments and allc ;ations contained in the District's (i) May 26. 2016 RcplN to the \Vlotion; (ii)

.lune. 2, 2016, I:Incr,enev N/lotion to Abate; ( iii) June 6. 2016 Brief' on Threshold Legal/Policy

Issuis, and/or :ltlne 14. 2016 Reply Brief on Threshold Legal/Policy Issues, were brought in bad

1'aith, far the purpose of* harassment, or to cause unnecessary delay or needless increase in the

cost o:i'the proceeding,.

A. May 3, 2016 correspondence from USI7A indicates that the District does not hold a
qualifying federal loan made under 7 U.S.C.A. § 1926(a)

Again. after the parties filed their briefs regarding the Motion, on May 27, 2016, the

Commission ordered briefing on two threshold legal/policy issues, one oi'which was:

May the Commission deny a municipality's application seeking single
certification under Texas Water Cocie. (TWC) § 13.255 solely on the basis that a
retail public utility that holds a CCN for all or part of the requested area is also a
holder of a f'cclerYl loan made under section 1926(a) of'the Federal Consolidated
Farm and Development Act? In answering this issue, please address whether the.
C'onimis5ion has authority to determine whether a ledt.ral statute preempts state

law.

The Commission's consideration of its authority to deny the City's application (the.

"Application") 1or single sewer certificate of convenience and necessity (-CC'N'`) certification

under Texas Water Code (,`.I.WC"„) § 13.255 solely on the basis that the District, the sewer CCN

holtier. is also a holder of a fcderal loan from the USDA-RD (the "USDA L.oan") made under §

1926(a) of` the Federal Consolidated Farm and Rural Development Act (the "Act-) hinges oil the

District actually being a holder of'a qualifying federal loan.

As the. City demonstrated in its previously filed briefs on this issue, the District had, up to

that point, provided woefully inadequate information to prove that it holds aqitalif:yin^ federal

loan. Simply put, it had never provided the loan document itself'.
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Indecd. it ^^,tts not until June 2(), 2016 - almost a week ^iJter the Commission ordered

reply hriefs be submitted - that the District provided any itlf'ornlation whatsoevei- regarding the

scope of its Icderttl debt and whether the District's sewer CCN rti=as pledged as collateral to

secure its I.;SI)r1 Loan. Specific:ally, in its June 20, 2016 response to the City's discovery

rccltses:s, the District provided the City with a letter from the USDA to the. attorney i'or GVSUD.

clctte(l .11ay 3, ?0I6, explicitly stutir^g that the District "s USDA Loan is only I)qj7ablefi,om

revenues Ji-rrrrr its tt,mer• gvem, and that the ZISDA clicl not have a security, interest in the

1.7istriei':s' sellYclr C:'C:'.V s ervice area. A copy of this letter fi•ozn the t}SI)A i s 4itttiched he;reto a.s

Attachment l.

.-'1s the first paragraph of the USDA letter makes clear, the

Green Valley Special Utility District Water System Revenue Bonds, Series 2(}()3 are "payable

Solely from the revenues from the Issuer's [District's] Water 5ystcm... and no tax revenues shall

ever he ttse.cl to sea-^-ice the debt ot'thi; I3onds."° More importttntly, the letter also explicitly states

that "JaJ't present. the j1u:encN^ has not taken any security against the SLiL7's scv,,er CCN No.

2()973 service ttrca.•''̀ '['his correspondence verifies that the District's USDA Loan is not a

qualifying loan. and. this unsolicited clarification of the scope of the USDA Loan further suggests

that USDA does not believe that it has a security interest in the District's sewer CCN or that it

considers the District's sewer CCN to be relevant in matters relating to the USDA Loan.

Because the District's USI):\ Loan is not secured by the District's sewer CCN, the

District cannot sufliciently plead facts to demonstrate that it meets the elements of a claim under

§ 19?6( b). Again, a claim under § 1926(h) contains three elements: (1) the utility is an

association within the mcanin- of 1926(b"); (2) the utility has a qualifying federal loan

otttstt^t;d'zt^^:; and (3) the wilily provided or made [service] available to the disputed area.' l he

Attachment 1.
This is consistent with the terms of the loan, the relevant podion of which is attached hereto as

Attachment 2. which defines "water systeni" to exclude "<<ny special Project, s<initary sewer system or drainage
svstdrn of the District",

C'reeclntoor-,1/rnca Water Szq)pti• Cor7), t• 7"e.Y. Cumin 'a on Ertvtl. QrrcrlilY, 307 S.W.3d 505, 519 (Tex.
AE)!). -Atlstin 20 10. no }act..).
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Citv reasserts that whether the District's sewer CCN is pledged (or the USDA Loan is a

dispositive l-Ictor in determining whether the District has a qualifying loan; and the United States

Court or Appeals - Liohth Circuit has squarely addressed this very issue." In other words.

contrary to the District's unsupported assertions. the mere holding of debt authorized under §

1926(tt) does not provide the holder of that debt unlimited protection under § 1926(b); the

protection only extends as far as the inf'rtlstructure, or other assets used to secure that debt.

In addition to the other arguments previously made by the City in this matter, it is now

ut7controverted by the City and the USDA that the District's sewer CCN is clearly not used to

secure the District's US1:)A I..,oan. As the District does not have and cannot prove that it has a

qualif:ti-i^^g federal loan., the issue of'tivhi;tl^er the Commission may deny the City's Application on

the basis of § 1926(t,) is irrelevant in this casc. Consequently, the District's Plea to the

.Jurisdiction and Motion to Dismiss should be denied. and an open meeting oil this issue on June

29. 2016 is unnecessary.

B. The District's filings after May 3, 2016 failed to disclose relevant facts to the

Commission.

The District's (i) May 26, 2()16 Reply to the Motion; (ii) June 2, 2016, L.;mer, -;ellcy

%ptotion to Abate; (iii) June 6. 2016 Brief on Threshold Legal/Policy Issues, and/or (iv) June 14.

2016 Reply Brief oil Threshold Legal/Policy Issues all failed to disclose the May 3, 2()16 letter

from USDA indicating that District's USDA Loan was not a qualifying loan and/or that the

USDA did not consider the District's sewer CCN as a secured asset under such loan. While it is

unclear ^-vhcu the District received the May 3, 2()16 letter, it is clear that the letter was addressed

to the attorney for the District at the attorney's address of record in this matter; and, although the

!ctter was provided to the. City within the time required by the City's request for information. the

District tailed to disclose the contents thereof ' in the relevant portions of its alorementioned

filings, thereby preventing the Commission from being able to make a well-reasoned decision on

2010).
/'ut)ltc'!!'t+ter S7tp)a!}= Dr31. No 3 of'l:acltcfe C'ounp°, rt10. v. City c^/^Lcl^u^x^ri> Mo., 605 F.3d 511 (8th Cir.
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this mttttc:r. Said another \vaV. the District possessed the Ma^^ a, 2016 letter, and if it were not for

the City's discovery request, then the Commission would never had known about this letter, prior

to making a decision on the Motion.

Given that the District's entire argument to dismiss the City's Application is premised oil

preemption by an alleged applicable federal law arising From tile USDA Loan. the fililUre 10

disclose facts that the USDA Loan was not collateralized to the sewer CCN (including from the

vic.\v ofthe lender), and n7al:int=assertions and arguments to the contrary in light of' such facts

has cGi.tsed unnecessary delay and needless increase in the cost of this proceeding, calling into

question Commission rulc. 16 Tex. Admin. Code § 22.161. Reg.jardless. any Further discussion

rcuar•d:rFg the Motion would certainly be in had f'tlith. for the Purpc7se Ol'harassrnent, or to cause

unnecessary delay or needless increase iii the cost ofthe proceeding.

11. CONCLUSION ANDPRAVER

WIll;Rl:l•'C)Rl:, C'121:,^%ttCSES CONSIDERED, the City of Cibolo respectfully requests that

(i) the Administrative Law Jtrdoe den^- the Motion, (ii) the Administrative Law Rid

recommend that the Commission deny the Motion: (iii) the Commission deny the Motion: (iv)

the Commission process and approve the Application in accordance with TWC § 13.255 and

16 Tex. Admin, ('ode § 24.120; and (v) the City be granted such further relief to which it is

etatitle.d. including any relief under 16 Tex. Ac^nill. Code § 22.161.

C1, \ (")1° C.:11lO1..U^S :'it. rth"tiALY'1'(3 f'Ltc.1 r0 r'ril: JrslllS7)!Z:'rCt)N,1>'4r1 MO'r'r0V'1 0[)rSN-r1SS 5
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Respectfully submittc:d,

LLt)Yl) G'C)5S1?,LINK RUCI-[1+:I...LI? S.
't'OVVNSFNI),1'.C.

816 Congress Avenue, Suite 1900
Austin, Texas 78701
(512) 322-5800
(512) 472-()732 (Fax)

^^^ ,...
.

I.)AVif:) J,.,K[,l:lN
State Bar to. 24()=11257
dklein c;lgtawiirni.ec7rn

CI IRISTII;1.)ICKI:NSC)NI
State Bar No. 24() 37Ei67
cdickenson..ii;lL2.lawfirnl.cot»

ASI iI.t?1C.iI t K. ACi:VEII:X)
State Bar No. 24097273
aacevedo ci l+^^lawfirnl.cam

A"f'1`O1ZN1'.'YS FOR TTtFC:'I'1`Y OF CIE3QL.(?

CER,rIFICATE OF SERVICE

I hereby certify that a true and correct copy cal'thc foregoing document \,N-as transmitted
by fax. hand-delivery andlor regular, first class mail on this 22"^da}T of`.tLine. 2016 to the parties

of record.

David I l^lcin

CrI'1` lJI' CII^(>l..O"^ SUttRF PI,Y `I"(7 PL.f?,A'Pt) II IN .1E71tCST)ICrfC)N AND MOTIQN TC7 DISMISS

7116385.3



USDA Attachment 1

i"d United States Department of Agriculture

May 3, 2016

Mr. Geoffrey P. Kirshbaum
Terrill & Waldrop
810 West 10th Street
Austin, TX 78701

RE: PUC Docket No. 45702; Green Valley Special Utility District Water System Revenue
Bonds, Series 2003

Dear Mr. Kirshbaum:

In response to your letter dated April 29, 2016 in regard to the outstanding debt obligation to the
Agency, we note that Green Valley Special Utility District issued Bonds to the United States of
America entitled "Green Valley Special Utility District Water System Revenue Bonds, Series
2003. These Bonds are payable solely from the revenues from the Issuer's Water System as
described in the Bond Order, and no tax revenues shall ever be used to service the debt of the
Bonds.

At present, the Agency has not taken any security against the SUD's sewer CCN No. 20973
service area.

If additional information is needed, please do not hesitate to contact this office at
(830) 372-1043 extension 4.

Sincerely,

for:
JOE E. De 3CHOA, III
Area Director

cc: Mr. Pat Allen, GM, GVSUD, Marion
Joe E. De Ochoa, III, Area Director, Uvalde
Community Programs Section, Temple

Rural Development
3251 N. Hwy 123 Bypass, Seguin Texas 78155

Voice (830) 372-1043 x 123 • Fax (844) 496-8091

USDA is an equal opportun ty provider and employer

If you wish to file a Civil Rights program complaint of discrimination, complete the USDA Program Discrimination Comp!aint Form (PDF), found online
at http•//wvnn ascr usda gov/complaint_filing_cust.html, or at any USDA office, or call (866) 632-9992 to request the form You may also write a letter
containing all of the information requested in the form. Send your completed complaint form or letter to us by mail at U S Department of Agriculture,
Director, Office of Adjudication, 1400 Independence Avenue, SW, Washington, D C 20250-9410, by fax (202) 690-7442 or email at
program intake@usda gov

GVSUD 001379



Attachment 2

$584,000
GREEN VALLEY SPECIAL UTILITY Dls,rRic,r

V+I.A.TER. SYSTEM REVENUE BONDS
SERIES 2003
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Attachment 2

"Special Project" shall mean, to the extent permitted by law, any waterworks or property,
improvement or facility declared by the District not to be part of the Water System and substantially
all of the costs of acquisition, construction, and installation of which is paid from proceeds of a
fnanchig transaction other than the issuance of bonds payable from Net Water System Revenues,
and for which all maintenance and operation expenses are payable from sources other than revenues
of the Water System, but only to the extent that and for so long as all or any part of the revenues or
proceeds of which are or will be pledged to secure the payment or repayment of such costs of
acquisition, construction and installation under such financing transaction,

"Water System" shall mean all properties, facilities, improvements, equipment, interests and
rights constituting the Water System of the District, including all future extensions, replacements,
betterment, additions and improvements to the Water System. The Water System shall include the
District's Water System only, and shall not include any special Project, sanitary sewer system or
drainage system of the District.

SECTION 2. FORM OF BONDS AND-CERTIFICATES,

A. FORMS GENERALLY. The Bonds, the Registration Certificate of the Comptroller of
Public Accounts of the State of Texas, the Certificate of Registration, and the form of Assignment
to be printed on the Bonds, shall be substantially in the forms set forth in this Order with such
appropriate inser-tions, omissions, substitutions, and other variations as are permitted or required by
this Order, and may have such letters, numbers, or other marks of identification (including
identifying numbers and letters of the Committee on Uniform Securities Identification Procedures
of the American Bankers Association) and such legends and endorsements (including any
reproduction of an opinion of counsel) thereon as may, consistently herewith, be established by the
Issuer or determined by the officers executing such Bonds as evidenced by their execution thereof,
If bond insurance is obtained, the Bonds may bear an appropriatc legend as provided by the insurer.
Any Portion of the text of any of the Bonds may be set forth on the reverse thereof, with an
appropriate reference thereto on the face of the Bond,

The definitive Bonds shall be printed, lithographed, laser printed, engraved, or produced by
any combination of these methods, or photocopied or produced in any other similar manner, all as
determined by the officers executing such Bonds as evidenced by their execution thereof, and the
initial Bonds submitted to the Attorney General of Texas may be typewritten or photocopied or
otherwise reproduced.

13.1v1A"1'URI'I'Y SCHEDULE AND INTEREST RATES. The Bonds will bear interest at the
rate of 4.25°/u per annum and are payable on September 15' in the years and maturities stated in the
maturity schedule set forth below:

(remainder of this page intentionally left blank)
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