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2010 ANNEXATION PROGRAM
CITY OF CIBOLO, TEXAS

SERVICE. PEANFOR FEBRUARY 8201 EANNEXATION

Upon annexation of the area identified above the City of Cibolo will provide City services utilizing methods by
which it extends services to any other equivalent area of the City.

SERVICES PROVIDED BRY THE EFFECTIVE DATE OF ANNEXATION
1. Police Protection

The City of Cibolo, Texas and its Police Department will provide police protection to newly annexed
areas at the same or similar Jevel of service now being provided to other areas of the City with like
topography, land use and population density as those found within the newly annexed areas. The Police
Department will have the responsibility to respond to all dispatched calls for service or assistance within
the newly annexed areas.

2, Fire Protection and Emergency Medical Services

The City of Cibolo, Texas and its Fire Department, and the Cibolo Volunteer Fire Department, will
provide fire protection to newly annexed areas at the same or similar level of service now being
provided to other areas of the City, with like topography, land use and population density as those found
within the newly annexed areas.

The City of Cibolo, Texas contracts with the City of Schertz for EMS services and will provide EMS
services through that contract to newly annexed areas at the same or similar level of service now being
provided to other areas of the City, with like topography, land use and population density as those found
within the newly annexed areas.

3. Maiatenance of Water and Wastewater Facilities

All of the newly annexed properties are within the water and waste water service area of Green Valley
Special Utility District.

All water/wastewater facilities owned or maintained by Green Valley Special Utility District at the time
of the proposed annexation shall continue to be maintained by Green Valley Special Utility District. All
water/wastewater facilities which may be acquired subsequent to the annexation of the proposed areas
shall be maintained by Green Valley Special Utility District, to the extent of the ownership of each in
said facilities. The now existing water/wastewater mains at existing locations shall be available for the
point of use extension based upon the City of Cibolo and Green Valley Special Utility District standard
extension policies now existing or as may be amended. On-site sewerage systems may be maintained in
accordance with the City of Cibolo Code of Ordinances.

4, Solid Waste Collection

The City of Cibolo, Texas contracts for the collection of solid waste and refuse within the corporate
limits of the City with Bexar Waste. Solid waste collection will be provided to citizens in the newly
annexed areas at the same or similar level of service now being provided to other areas of the City with
like topography, land use and density as those found within the newly annexed areas. The City may
negotiate with annexed areas to allow continned services with an existing solid waste management
provider. After the second anniversary of the annexation date, the City will impose fees and provide the
service.

Page 10 PAGE 82
101




Attachment B
Page 83 of 141

If areas with private roads and/or gates are arranged so that garbage may be collected without creating a
safety hazard, the City, at its discretion, may collect the garbage provided proper indemnification is
received from the community association or individual property owners. The City will then impose fees
and provide the service. Garbage collection locations shall be snbject to the approval of the Sanitation
Manager. In the event the City does not collect garhage within the areas with private roads and/or gates,
residents of these areas will not be billed for service after the two-year date.

5. Maintenance of Roads and Streets

Any and all public roads, streets or alleyways shall be maintamed to the same degree and extent that
other public roads, streets, and alleyways are maintained in areas of the City with like topography, land
use and density as those found within the newly annexed areas. Private roads will remain under the
ownership of the homeowners association and as such maintained by the association.

6. Maintenance of Parks., Playorounds, and Swimming Pools

The City of Cibolo, Texas is not aware of the existence of any publicly owned parks, playgrounds or
swimming pools now located in the proposed areas of amnexation. In the event any such parks,
playgrounds, or swimming pools do exist and are public facilities, the City will maintain such areas and
facilities to the extent and degree and to the same or similar level of service now being provided to other
such areas and faciliies within the corporate limits of the City with like topography, land use and
density as those found within the newly annexed areas. Private facilities will remain under the
ownership of the homeowners association and as such maintained by the association,

7. Maintenance of any Publicly owned Facility, Building or Mg_px;'dpal Service

The City of Cibolo, Texas is not aware of the existence of any publicly owned facility, building, or
other municipal service now located in the proposed areas of annexation. In the event any publicly
owned facility, building, or other municipal service does exist and are public facilities, the City will
maintain sach areas and facilities to the extent and degree and to the same or similar level of service
now being provided to other such areas and facilities within the corporate limits of the City with liks
topography, land use and density as those found within the newly annexed areas. -

8. Other Services
The City of Cibolo, Texas finds and determines that such services as planning, code enforcement,
animal control, library, parks and recreation, court and general administration will be made available
after the effective date of annexation at the same or similar level of service now being provided to other

areas of the City with similar topography, land use and deasity as those found within the newly annexed
areas.

CONSTRUCTION OF ANY CAPITAL IMPROVEMENTS TO BE COMPLETED WITHIN 2 12 YEARS

1. Police and Fire Protection and Solid Waste Collection

The City of Cibolo, Texas, finds and determines that it is not necessary to acquire or construct any
capital improvements within 2 ¥ years of the effective date of the annexation of the particular annexed
areas for the purpose of providing police protection, fire protection, emergency medical services or solid
waste collection. The City finds and determines that it has at the present time adequate facilities and
other resources to provide the same type, kind and level of service and protection which is presently
being administered to other areas already incorporated i the City of Cibolo, Texas with like
topography, land vse and population density as those found within the newly annexed areas.

2. Water/Wastewater Facilities
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The City of Cibolo, Texas, finds and determines it is not necessary for the City of Cibolo to acquire or
construct any capital improvements within 2 % years of the effective date of the annexation of the
particular annexed areas because the area being anmexed is located within the water and wastewater
service area of Green Valley Special Utility District.

3. Roads and Streets

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital
improvements within 2 ¥ years of the effective date of the annexation of the particular annexed areas.

4. Maintenance of Parks, Playgrounds, and Swimming Pools and Any Other Publicly Owned
Facility, Building, or Service

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital
improvements within 2 32 years of the effective date of the annexation of the particular annexed areas
for the purpose of parks maintenance, playgrounds, swimming pools and other publicly owned facility,
building or service.

5. Maintenance of Current Septic Svstem

Any resident who currently utilizes a septic systern to manage wastewater shall be entitled to continue
said system except for the following:

Should a septic system located within 500-feet of an existing sewer main fail to the point where repair
costs will exceed the cost of replacement, the property owner shall be required to connect to the sewer
system.

SPECIFIC FINDINGS

The City of Cibolo, Texas, finds and determines that this proposed service plan will not provide any fewer
services and will not provide a lower level of service in the areas being considered for annexation that were in
existence in the proposed areas at the time immediately preceding the annexation process. Given the proposed

annexation areas’ topography, land utilization and population density, the service levels to be provided in the
newly annexed areas will be equivalent 1o those provided to other areas of the Ciry with similar characteristics.

TERMS

This plan shall be valid for a term of ten (10) years. Renewal of the Service Plan is at the discretion of the City
of Cibolo.

LEVEL OF SERVICE
Nothing in this plan shall require the City to provide a uniform level of full municipal services to each area of the

City, including the annexed areas, if different characteristics of topography, Jand use, and population density are
considered a sufficient basis for providing different levels of service.

AMENDMENTS

The plan shall not be amended unless public hearings are held in accordance with Chapter 43 of the Texas Local
Government Code. ’
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“City of Choice”

CERTIFICATE OF CITY SECRETARY

I, the undersigned City Secretary of the City of Cibolo, Texas (the “City™), certify
that the attached is a true and correct copy of the City of Cibolo Ordinance No.968
adopted by the City Council on March 22, 2011,

CITY OF CIBOLO, TEXAS

Qa'%; 44%;,—:,

Peggy Cimics
City Secretary

(CITY SEAL)
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“City of Choice™

ORDINANCE NO,_968

PROVIDING FOR THE EXTENSION OF CIBOLO, TEXAS CITY LIMITS BY THE
ANNEXATION OF TRACTS OF LAND THAT CONTAIN AN AGGREGATE AREA
OF 173.95 ACRES DEPICTED AS AREA 1 AND AREA 2 BEING GENERALLY
LOCATED ALONG, AND IMMEDIATELY NORTH, OF THE INTERSTATE
HIGHWAY 10 CORRIDOR BETWEEN SOUTH SANTA CLARA ROAD AND
SANTA CLARA CREEK, ADJACENT TO THE EXISTING CITY LIMIT
BOUNPARY OF THE CITY OF CIBOLO, GUADALUPE COUNTY, TEXAS; AND
APPROVING A SERVICE PLAN FOR SUCH AREAS.

WHEREAS, Texas Local Government Code section 43.021 authorizes the City of Cibolo, as
a home-rule municipality, to extend its City limit boundaries through the annexation of area
adjacent to those boundaries; and

WHEREAS, section 1.03 of the City Charter of the City of Cibolo provides that the City
Council has anthority by ordinance to fix the City limijt boundaries, provide for the alteration
and extension of said boundaries, and annex additional territory lying adjacent to said
boundaries in any manner provided by law; and

WHEREAS, Texas Local Govemment Code section 43.052(h)(1) provides that an area
proposed for annexation containing fewer than one hundred (100) separate tracts of land on
which one or more residential dwellings are located on each tract is exempted from the state
law requirement that an area proposed for annexation first be identified in an annexation plan;
and

WHEREAS, the areas described herein contain fewer than one hundred (100) separate tracts
of 1and on which one or more residential dwellings are located on each tract and are, therefore,
exempted from the above-described annexation plan requirement; and

WHEREAS, Texas Local Government Code section 43.035(a)(2) stipulates that a
municipality may not annex an area appraised for ad valorem tax purposes as land for
agricultural use under Subchapter C or D, Chapter 23, Tax Code and Texas Local
Government Code section 43.035(b)(1) stipulates provides that a municipality must offer to
make a development agreement with landowners eligible under TLGC 43.035(a)(2) to
guarantee the continuation of the extraterritorial status of the area; and
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WHEREAS, the City of Cibolo executed Non-Annexation Agreements for properties within
Area 1 and 2 eligible for said Non-Annexation Agreements, which were approved by City
Council by Resolution on March 22, 2011; and

WHEREAS, pursuant to Texas Local Government Code section 43.035(c) an area adjacent or
contiguous to an area that is the subject of a development agreement under Texas Local
Government Code section 43.035(b)(1) is considered adjacent or contigunous to the
municipality; and

WHEREAS, on the 22™ day of February 2011 and the 23™ day of February, 2011, the City
Council of the City of Cibolo, Texas held public hearings on the proposed anmexation of
approximately 173.95 acres, situated outside of, but immediately adjacent to, the current
corporate limits of the City of Cibolo, Texas and such public hearings gave all interested
persons the right to appear and be heard on the proposed annexation of such land; and

WHEREAS, notice of the above referenced public hearings was published in The Seguin
Gazette on February 4, 2011 and February 6, 2011, a newspaper having general circulation in
the City of Cibolo, Texas and within the territory to be annexed, in accordance with law; and

WHEREAS, the proposed service plan was made available for public inspection and
explained to the inhabitants of the area at the public hearings held; and

WHEREAS, the aforementioned public hearings were conducted not more that forty (40)
days nor less that twenty (20) days prior to the institution of annexation proceedings; and

WHEREAS, the population of the City of Cibolo, Texas is in excess of approximately 18,000
inhabitants, and the area to be annexed lies within the extraterritorial jurisdiction of the City
of Cibolo, Texas, and lies adjacent to and adjoins the City of Cibolo, Texas.

NOW THEREFORE:
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CIBOLO, TEXAS:

SECTION 1. The land and territory lying outside of, but adjacent to and adjoining the City
of Cibolo, Texas, more particularly described in Exhibits ‘A’ and ‘B’, attached hereto and
incorporated herein by reference, more particularly described as Area 1 and Area 2, is hereby
added and annexed to the City of Cibolo, Texas, and said territory, as described, shall
hereafter be included within the boundary limits of said City, and the present boundary limits
of said City, at the various points contiguous to the area described in Exhibits ‘A’ and ‘B’, are
altered and amended so as to include said areas within the corporate limits of the City of
Cibolo, Texas.

SECTION 2. The land and territory more particularly described as Area 1 and Area 2 on
Exhibits ‘A’ and ‘B’ are attached hereto and incorporated herein by reference, shall be part of
the City of Cibolo, Texas and inhabitants thereof shall be entitled to all of the rights and
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privileges as citizens and shall be bound by the acts, ordinances, resolutions, and regulations
of the City of Cibolo, Texas.

SECTION 3. A service plan outlining the provisions of necessary municipal service to the
properties described in Exhibit ‘C’ is hereby approved and the implementation of said plan is
hereby anthorized. Such plan is attached hereto and incorporated herein as Exhibit ‘C’.

SECTION 4. This ordinance shall be effective from and after March 22, 2011.

PASSED AND APPROVED this, the 22" day of March 2011.

Z 3%%%1{ HARTMAN, MAYOR

ATTEST:

PEGGY CIMICS, CITY SECRETARY
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EXHIBIT A

AREA 1 & AREA 2 ANNEXATION AREA METES & BOUNDS DESCRIPTION
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ANNEX MAP - MARCH 22, 2011
FOR THE
CITY OF CIBOLO, TEXAS

Field Notes for 2 13.28 Acres of land to be annexed into the City of Cibolo, Guadalupe
County, Texas; said 13.28 Acres of land is adjacent and/or surrounded by the existing
City Limits or ETJ of the City of Cibolo, Guadalupe County, Texas.

AREA #1
BEGINNING: at a point at the Southern comer of a 40.30 Acre tract listed in the
Guadalupe County Appraisal District, Account No. 71043, and
POINT OF BEGINNING of herein described 13.28 Acr tract.
THENCE: N 58" 52° 26™ E, for a distance of 1300.13° to a point,
Continuing along a chord of which bears S 26° 36° 27” E, for a
distance of 798.68°; the cuarve having a radius of 36,960.00°, a
curve length of 798.69° and a central angle of 1° 14’ 17” to point;
S 89° 09 43 W, for a distance of 218.56” to a point;
N 05° 36” 32 W, for a distance 0f47.23" to a point;
S 88° 00° 22 W, for a distance of 273.48’ to a point;
S 69° 23’ 30 W, for a distance of 169.66' to a point;
N 89° 53° 54" W, for a distance of 118.30° to a point;
S 77° 36’ 157 W, for a distance of 198.71° to a point;
N 89° 53’ 54” W, for a distance 0f 316.20” to a point;
N 76° 30° 55" W, for a distance of 138.25" to a point;

N 34° 11’ 06” W, for 2 distance of 93,19’ to the POINT OF
BEGINNING and containing 13.28 Acres more or less,
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ANNEX MAP ~-MARCH 22, 2011
FOR THE
CITY OF CIBOLO, TEXAS

Field Notes for a 160.67 Acres of land to be annexed into the City of Cibolo, Guadalupe
County, Texas; said 160.67 Acres of land is adjacent and/or surrounded by the -existing
City Limits or ETT of the City of Cibolo, Guadalupe County, Texas.

AREA #2

BEGINNING: at a point at the Southem comer of a 50.35 Acre tract listed in the
Guadalupe County Appraisal District, Account No. 71061, and is
the POINT OF BEGINNING of herein described 270.36 Acre
tract.

THENCE: N 30° 50" 01” W, for a distance of 899.84" 1o a point along the
Southern Right-of-Way of IH 10;

Continuing along the Southern Right-of-Way of IH 10,
N 66° 12’ 11" B, for a distance of 237.06” to a point;

Leaving the Southern Right-of-Way, crossing IH 10 and
contimuing N 28° 40’ 41” W, for a distance of 1,770.94° to a point;

N 62° 10° 32", for a distance 0£2,756.06" to a point;

S 40° 0S5* 29" B, for a distance of 382.26’ to a point;

§37° 47" 17" B, for a distance 0f'1,092.25” to a-point;

N 59° 31" 30" E, for a distance of 1,411.47° to 2 point;

N 29°28° 54” W, for a distance of 1,078.61" to a point;

N 59° 56° 47" E, for a distance of 1,039.13” to a point;

N 32°29" 11" W, for a distance of 496.10° to a point;

N 57° 08’ 13" E, for a distance of 206.17 to a point;

Continuing along a chord of which bears S 25° 03° 44 E, for a

distance of 737.37"; the curve having a radius of 19,692.43, a
curve length of 737.41° and a central angle of 2° 08’ 44” to point;
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S 23° 24’ 15” B, for a distance of 1,802.26” to a point to and across
IH 10;

Continuing along a chord of which bears S 21" 24’ 18" E, for a
distance of 171.87; the cuive having a radius of 5,280.00°, a curve
length of 171,88’ and a central angle of 1° 517 55 to point;

S 60° 25° 00” W, for a distance of 1,851.96” to a point;

S 60° 02° 36” W, for a distance of 3,729.10 to the POINT OF
BEGINNING and containing 270,36 Acres more or less.

The annexed area is to include 270.36 Acres as described above
less the following parcels:

Guadalupe County Appraisal District Account No. 71066
Friederick, Joyce W (0.7500 Ac.)

Guadatupe County Appraisal District Account No. 71064
Friederick, Joyce W (7.5680 Ac.)

Guadahipe County Appraisal District Account No. 71061
Webez, Sidney F (50.3510 Ac.)

Guadalupe County Appraisal District Account No. 114437
‘Weber, Larry and Penny (2.6800 Ap.)

Guadalupe County Appraisal District Account No. 71070
Weber, Delvin C (18.3800 Ac. out of 25.0200 Ac.)

Guadalupe County Appraisal District Account No. 71078
Atsinger Family Trust Etal. (29.97 Ac. out of 50.0000 Ac.).

for a total area to be annexed; 160.67 Acres.
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EXHIBIT B

AREA 1 & AREA 2 ANNEXATION METES & BOUNDS MAP
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EXHIBIT C

2010 ANNEXATION PROGRAM
CITY OF CIBOLO, TEXAS

SERVICE PLAN FOR MARCH 22, 2011 ANNEXATION

Upon annexation of the area identified above the City of Cibolo will provide City services utilizing methods by
which it extends services to any other equivalent area of the City.

SERVICES PROVIDED BY THE EFFECTIVE DATE OF ANNEXATION

1.

Police Protection

The City of Cibolo, Texas and its Police Department will provide police protection to newly annexed
areas at the same or similar level of service now being provided to other areas of the City with like
topography, land use and population density as those found within the newly annexed areas. The Police
Department will have the responsibility to respond to all dispatched calls for service or assistance within
the newly annexed areas.

Fire Protection and Emergency Medical Services

The City of Cibolo, Texas and its Fire Department, and the Cibolo Volunteer Fire Department, will
provide fire protection to newly annexed areas at the same or similar level of service now being
provided to other areas of the City, with like topography, land use and population density as those found
within the newly anmexed areas.

The City of Cibolo, Texas contracts with the City of Schertz for EMS services and will provide EMS
services through that contract to newly annexed areas at the same or similar level of service now being
provided to other areas of the City, with like topography, land use and population density as those found
within the newly annexed areas.

Maintenance of Water and Wastewater Facilities

All of the newly annexed properties are within the water and waste water service area of Green Valley
Special Utility District.

Al water/wastewater facilities owned or maintained by Green Valley Special Utility District at the time
of the proposed amexation shall continue to be maintained by Green Valley Special Utility District. All
water/wastewater facilities which may be acquired subsequent to the annexation of the proposed areas
shall be maintained by Green Valley Special Utility District, to the extent of the ownership of each in
said facilities. The now existing water/wastewater mains at existing locations shall be available for the
point of use extension based upon the City of Cibolo and Green Valley Special Utility District standard
extension policies now existing or as may be amended. On-site sewerage systems may be maintained in
accordance with the City of Cibolo Code of Ordinances.

Solid Waste Collection

The City of Cibolo, Texas contracts for the collection of solid waste and refuse within the corporate
limits of the City with Bexar Waste. Solid waste collection will be provided to citizens in the newly
annexed areas at the sarne or similar level of service now being provided to other areas of the City with
like topography, land use and density as those found within the newly annexed areas. The City may
negotiate with annexed areas to allow continued services with an existing solid waste management
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provider. After the second anniversary of the annexation date, the City will impose fees and provide the
service.

If areas with private roads and/or gates are arranged so that garbage may be collected without creating a
safety hazard, the City, at its discretion, may collect the garbage provided proper indemnification is
received from the community association or individual property owners. The City will then impose fees
and provide the service. Garbage collection locations shall be subject to the approval of the Sanitation
Manager. In the event the City does not collect garbage within the areas with private roads and/or gates,
residents of these areas will not be billed for service after the two-year date.

Maintenance of Roads and Streets

Any and all public roads, streets or alleyways shall be maintained to the same degree and extent that
other public roads, streets, and alleyways are maintained in areas of the City with like topography, land
use and density as those found within the newly annexed areas. Private roads will remain under the
ownership of the homeowners association and as such maintained by the association.

Maintenance of Parks, Playerounds, and Swimming Pools

The City of Cibolo, Texas is not aware of the existence of any publicly owned parks, playgrounds or
swimming pools now located in the proposed areas of annexation. In the event any such parks,
playgrounds, or swimming pools do exist and are public facilities, the City will maintain such areas and
facilities to the extent and degree and to the same or similar level of service now being provided to other
such areas and facilities within the corporate limits of the City with like topography, land use and
density as those found within the newly annexed areas, Private facilities will remain under the
ownership of the homeowners association and as such maintained by the association.

Maintenance of any Publicly owned Facility, Building or Municipal Service

The City of Cibolo, Texas is not aware of the existence of any publicly owned facility, building, or
other municipal service now located in the proposed areas of annexation. In the event any publicly
owned facility, building, or other municipal service does exist and are public facilities, the City will
maintain such areas and facilities to the extent and degres and to the same or similar level of service
now being provided to other such areas and facilities within the corporate limits of the City with like
topography, land use and density as those found within the newly annexed areas.

Other Services

The City of Cibolo, Texas finds and determines that such services as planning, code enforcement,
animal control, library, parks and recreation, court and general administration will be made available
after the effective date of annexation at the same or similar level of service now being provided to other

areas of the City with similar topography, land use and density as those found within the newly annexed
areas.

CONSTRUCTION OF ANY CAPITAL IMPROVEMENTS TO BE COMPLETED WITHIN 215 YEARS

L

Police and Fire Protection and Solid Waste Collection

The City of Cibolo, Texas, finds and determines that it is not necessary to acquire or construct any
capital improvements within 2 14 years of the effective date of the annexation of the particular annexed
areas for the purpose of providing police protection, fire protection, emergency medical services or solid
waste collection. The City finds and determines that it has at the present time adequate facilities and
other resources to provide the same type, kind and level of service and protection which is presently
being administered to other areas already incorporated in the City of Cibolo, Texas with like
topography, land use and population density as those found within the newly annexed areas.
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2. Water/Wastewater Facilities

The City of Cibolo, Texas, finds and determines it is not necessary for the City of Cibolo to acquire or
construct any capital improvements within 2 % years of the effective date of the annexation of the
particular annexed areas because the area being annexed is located within the water and wastewater
service area of Green Valley Special Utility District.

3. Roads and Streets

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital
improvements within 2 ¥4 years of the effective date of the annexation of the particular annexed areas.

4. Maintenance of Parks, Plaverounds, and Swimming Pools and Any Other Publicly Owned
Facility, Building, or Service

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital
improverents within 2 } years of the effective date of the annexation of the particular annexed areas
for the purpose of parks maintenance, playgrounds, swimming pools and other publicly owned facility,
building or service.

5. Maintenance of Current Septic System

Any resident who currently utilizes a septic system to manage wastewater shall be entitled to continue
said system except for the following:

Should a septic system located within 500-feet of an existing sewer main fail to the point where repair
costs will exceed the cost of replacement, the property owner shall be required to connect to the sewer
system.

SPECIFIC FINDINGS

The City of Cibolo, Texas, finds and determines that this proposed service plan will not provide any fewer
services and will not provide a lower level of service in the areas being considered for annexation that were in
existence in the proposed areas at the time immediately preceding the annexation process. Given the proposed
annexation areas” topography, land utilization and population density, the service levels to be provided in the
newly annexed areas will be equivalent to those provided to other areas of the City with similar characteristics.

TERMS

This plan shall be valid for a term of ten (10) years. Renewal of the Service Plan is at the discretion of the City
of Cibolo.

LEVEL OF SERVICE

Nothing in this pian shall require the City to provide a uniform level of full municipal services to each area of the
City, including the annexed areas, if different characteristics of topography, land use, and population density are
considered 2 sufficient basis for providing different levels of service.

AMENDMENTS

The plan shall not be amended unless public hearings are held in accordance with Chapter 43 of the Texas Local
Government Code.
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“City of Choice”

CERTIFICATE OF CITY SECRETARY

I, the undersigned City Secretary of the City of Cibolo, Texas (the “City™), certify
that the attached is a true and correct copy of the City of Cibolo Ordinance No0.997
adopted by the City Council on October 25, 2011.

CITY OF CIBOLO, TEXAS

Peggy Cimics
City Secretary
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“City of Choice”

ORDINANCE NO. 997

PROVIDING FOR THE EXTENSION OF CIBOLO, TEXAS CITY LIMITS BY THE
ANNEXATION OF TRACTS OF LAND THAT CONTAIN AN AGGREGATE AREA
OF 523.79 ACRES, AS DEPICTED HEREIN AS ANNEXATION AREAS 1 AND 2,
EACH LOCATED EAST OF CIBOLO CREEK, NORTH OF INTERSTATE
HIGHWAY 10, SOUTH OF LOWER SEGUIN ROAD AND WEST OF THE
EXISTING CITY OF CIBOLO BOUNDARY, ADJACENT TO THE EXISTING CITY
LIMIT BOUNDARY OF THE CITY OF CIBOLO, GUADALUPE COUNTY, TEXAS;
AND APPROVING A SERVICE PLAN FOR SUCH AREAS.

WHEREAS, Texas Local Government Code section 43.021 authorizes the City of Cibolo, as
a home-rule municipality, to extend its City limit boundaries through the annexation of area
adjacent to those boundaries; and ’

WHEREAS, section 1.03 of the City Charter of the City of Cibolo provides that the City
Council has authority by ordinance to fix the City limit boundaries, provide for the alteration
and extension of said boundaries, and annex additional territory lying adjacent to said
boundaries in any manner provided by law; and

WHEREAS, Texas Local Government Code section 43.052(h)(1) provides that an area
proposed for annexation containing fewer than one hundred (100) separate tracts of land on
which one or more residential dwellings are located on each tract is exempted from the state
law requirement that an area proposed for annexation first be identified in an annexation plan,;
and

WHEREAS, the areas described herein contain fewer than one hundred (100) separate tracts
ofland on which one or more residential dwellings are located on each tract and are, therefore,
exempted from the above-described annexation plan requirement; and

WHEREAS, Texas Local Government Code section 43.035(a)(2) stipulates that a
municipality may not annex an area appraised for ad valorem tax purposes as land for
agricultural use under Subchapter C or D, Chapter 23, Tax Code and Texas Local
Government Code section 43.035(b)(1) stipulates provides that a municipality must offer to
make a development agreement with landowners eligible under TLGC 43.035(a)(2) to
guarantee the continuation of the extraterritorial status of the area; and
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WHEREAS, the City of Cibolo executed Non-Annexation Agreements for properties within
the 1,606.41 acre annexation area that were eligible for said Non-Annexation Agreement,
which was approved by City Council by Resolution on October 25, 2011; and

WHEREAS, pursuant to Texas Local Government Code section 43.035(c) an area adjacent or
contiguous to an area that is the subject of a development agreement under Texas Local
Government Code section 43.035(b)(1) is comsidered adjacent or contiguous to the
municipality; and

WHEREAS, on the 13% day of September 2011, and the 27® day of September 2011, the City
Council of the City of Cibolo, Texas held public hearings on the proposed annexation of
approximately 1,606.41 acres, situated outside of, but immediately adjacent to, the current
corporate limits of the City of Cibolo, Texas and such public hearings gave all interested
persons the right to appear and be heard on the proposed annexation of such land; and

WHEREAS, notice of the above referenced public hearings was published in The Seguin
Gazette on August 19, 2011 and August 21, 2011, a newspaper having general circulation in
the City of Cibolo, Texas and within the territory to be annexed, in accordance with law; and

WHEREAS, the proposed service plan was made available for public inspection and
explained to the inhabitants of the area at the public hearings held; and

WHEREAS, the aforementioned public hearings were conducted not more that forty (40)
days nor less that twenty (20) days prior to the institution of annexation proceedings; and

WHEREAS, the population of the City of Cibolo, Texas is in excess of approximately 18,000
inhabitants, and the area to be annexed lies within the extraterritorial jurisdiction of the City
of Cibolo, Texas, and lies adjacent to and adjoins the City of Cibolo, Texas.

NOW THEREFORE:
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CIBOLO, TEXAS:

SECTION 1. The land and territory lying outside of, but adjacent to and adjoining the City
of Cibolo, Texas, more particularly described in Exhibits ‘A’ and ‘B’, attached hereto and
incorporated herein by reference, more particularly described as Area 1 and Area 2, is hereby
added and annexed to the City of Cibolo, Texas, and said territory, as described, shall
hereafter be included within the boundary limits of said City, and the present boundary limits
of said City, at the various points contiguous to the area described in Exhibits ‘A’ and “B’, are
altered and amended so as to include said areas within the corporate limits of the City of
Cibolo, Texas.

SECTION 2. The land and territory comprising 523.79 acres; more particularly described as
Annexation Area 1 and Area 2 on Exhibits ‘A’ and ‘B’, are attached hereto and incorporated
herein by reference, shall be part of the City of Cibolo, Texas and inhabitants thereof shall be
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entitled to all of the rights and privileges as citizens and shall be bound by the acts,
ordinances, resolutions, and regulations of the City of Cibolo, Texas.

SECTION 3. A service plan outlining the provisions of necessary municipal service to the
properties described in Exhibit ‘C’ is hereby approved and the implementation of said plan is
hereby authorized. Such plan is attached hereto and incorporated herein as Exhibit ‘C’.

SECTION 4. This ordinance shall be effective from and after October 25, 2011.

PASSED AND APPROVED this, the 25™ day of October 2011.

ATTEST:

/‘ 4977

Peggy Cimics
City Secretary
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EXHIBIT A

ANNEXATION AREA METES & BOUNDS DESCRIPTION

Ficld Noies for 523.79 Acies of land to be annexed into the City of Cihelo, Guadslaps
County; Texas, from fhe 1,606.41 Acre annexafionm arez (Area #1-289.14; Arvea #2-
1.317.27) adjacent and/or semounded by the existing City Limits of ETI of the City of
Cibolo, Guadalupe County, Texas.
AREA#1
BEGINNING: 2t 2 point at the Southeisterh corner of a 1.50 Acre tract listed in the

Guadalups County Appraisal District, Account No. 69611 i5 the

POINT OF BEGINNING-of herein deseribed 289.14 Acre iract.
THENCE: §59° 55’ 35™ W, for a distance 0f11%.03” to.a point

8 59° 57 57" W, for a distance of 160.88" 0.2 poix;

8 59° 58' 29™ W, for a distance of 59.60° to 4 pointt;

S 59° 42’ 40" W, for u distance of 145.86™ to a poini;

8 59° 55' 34 W, for a distouce of 551.49” lo a point;

$64°16° 00" W, for a distance of 68.11” to a point;

§ 59° 10" 20™ W, for a distance of 1393.08* to a polnt;

8 60° 02° 54™ W, for a disance 0f915:90" to a point;

860° 47 277 W, for a disténce 6f 142.57” to a point;

S60° 40° 26™ W, for a distances of 671.72° fo a poing

8 57° 0% 50™ W, for 2 disianos of 266.00° to apoint;

£.59° 39’ 06 W, for a distance of 395.61° to a-polnt;

8 59° 47" 11™ W, for a distance o£515.51” to a pojnt;

S 60° 40 02™ W, for a distdnce of 521.43 1o 2 point;

1 101711
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. 5.59° 08* 56™ V¥, for a distance of 409.11” 1o a point;

S 59° 45" 40" W, for a distance of 193.46 to 1 point on the
NordheastRight-of-Way of Weir Road;

Confimiting dlong the Northéast Right-of-Way of Weir.Road,
N 76° 50° 57" W, fist 5 distarice of 27073 to a point;

N 83% 18° 49* W, fora distance of 97.32” to a poinl;

Leaving the Norfhicast Right-of-Way and crossing Weir Road,
$21947 30" W, for a distance of 70.52° t¢ a point on Cibolo Creck;

Following the Eastern meanders of Cibolo Creek, 8-69° 09° 43” W,
for a distance 0£ 179,51 {o a point;

N'84° 00" 26" W, for a distance of 366.37* to-a point;

N 72° 0223" W, for a distance of 183,55 tp a point;

N 46° 357 13* W, for a distance of 102.23’ to 1 poin;

N26° 12’ 55" W, for a distance of 100.49” to a point

N 28° 18”36” E, for a distance of 370.74° {o apoint;

N 18° 32° 47" E, for a distance of 106 41" 10 apoint;

N 10°20° 027 B, for a distance 6f 38206 1o a point;

N 12° s4* 27* W, for a distance of 563.68" to a point;

N 28738 08™ W, for a dictance of 224.52” o a point;

N 42° 2G° 25°W, for adistancc of 183:517 fo a point;

Leavintg the Bastem side of Cibolo Creek and crossing the Lower
Scguin Road, N 32° 18° 16°'W, for a distance of 73.51"'te 2 point on
the North Right-of-Way of Lower Seguin Road;

Continuing along Lower Seguin Rond Right-nf-Way,
583" 34" 157 B, for a distance 01340.81° to a point;

N66°51" 46" E, for a distauce of 194.40° jo a point;
N 57° 18’ 26 E, for a distance 0 178.63° 1 a point;

i

w
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"N 60° 59" 04" E, fot a distancc 0f 317.59” to  point;

N 59° 50" 46™ E, for a distance of 1137.96° to a point;

N 60542° 58" B, for a distancs of 274,32’ to apoint;

N 60°28° 49 E, for a distance 0f 697.99" to 5 poiit;

N 66° 34! 34" E, for a distanco of 187.138" f0 a,point;

N 79° 14" 17 B, for a distmee of 799.58" fo a point;

N 80° 08* 05" E, for a distance 0f 2,862.36 to-a point;
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Leaving the North Right-of-Way and crossing Soiith Lower Segnin
Road, § 30° 09° 31" E, for a distance of 831.02" back % the POINT
'OF BEGINNING arid contiining 289.14 Acres more or fass.

The annexed area is to includs 289.14 Acres as destribed dbove Jess
the following parcels:

“Guadstupe Couwity Appraisal District Actount No.- 69611
Rapprtung, Leann & Terry

£1,5000 Ac.) A o
Guadalups Couily Appraisal District Accomnt No. 69549
Jones, Bamest L. Jv. and Editke E. Hollins-Jones

(3.5100 Ac) )

Guadalupe Courity Appraisal District Aceouint No. 69658
Crowl, Norma Yean

(6.3000 Ac)

Guadalups County Appraisal District-Account No. 69595
Sehuld, Jeffrey & Bxin D-

(7.0000 Ac)

Guadtitugic County Appraisal District Account No, 69578
Cabe, Rory & Raberta

{10000 Ac)

Guadalupe Coumty Appraisal District Ateount No. 69577
Cabe, Rory & Roberta

(8.5900 Ac)

Guudatups County Appraisal District Accomnt No. 69539
Beck, Danict Ray

{1.0000 Ac.)
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Guiadalupe Couitty Appraisal District Account No. 69596
Schmld, Jaffioy 5. & Exin D.

(1.0000 Ac)

Guadalupe County Appmsal District Account No. 69544
MelIntyre, Gail & Elaine Mclntyre

(7:0600 Ac)

Guadalupe County Appraisal District Accounnt No, 106457
‘Melntyre, Gail & Elaine Mclntyre

(1:0500 Ac)

Guadslupe County Appraisal Distriot Account No. 110545
Melntyre, Gail & Elaine Mclntyre

{12500 Ac.)

Guadatnpe County Appraisal District Accomnt No. 134116
Meclntyre, Barbara J.

(1.0000:A¢)

Guadalupe County Appraisal District Account No. 69546
Molatyrs, Gail & Elatne McIntyre

(7.0000 Ac.)

Guadatupe County. Appraisal District Accotint No. 69539
Beck, Daniel Ray

(1216500 Ac)

Guadalnpe Comity Appraisal District Acéount No: 69610
Cielencki, Fread B It

(0.9490 Ac.)

Guadalupe County Appraisal District &ccoont No, 69608
Dear, Danny & Candace

(1.9990 Ac.)

for 2 total area o be annexed: 117.54 Acres,
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AREA #2

BEGINNING:

THENCE:
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ot @ point at the Northeastern corner of a 57.50 Acye tract lisied in
the Guadslupe County Appraisdl District, Account No. 63531 is the
POINT OF BEGINMNING of herein described 1,317.27 Adre iract.

§ 31° 00™ 59” E, for a distance 0f1,026.59" to a poitit;

559715 (2" W, for a distance of 3,918.50" to apoint;

5282 52* 00 I, fora distance of 379.81” to a point;

S 59° 49° 19" W, for a.distanco 6£990,80" to a point an the Bast.
Right-of-Way of Hasckerville Road;

Continnipg along the Bast Ripht-of-Way of HaeckervilleRosd,
S 37° 34" 14” E, for a distance 0f270.71" {0 a poiiit;

5 45° 49" 57™'E, for a distance of 1,421.24° 10 a point;
S 30° 18" 35" &, fora distance of 1,000.95” to apoint;

Leaeng the Edst Right-of Way of Haeckerville Road,
N 58° 30° 14™ E, for a distanee 0£2,121.50" to a poini;

5.30° 36" 00" E, for a distayce of 3,880.14° crossing Bolton Road
and contimning to & potnt on the North Right-of-Way of IH 10 West;

Coutinuing along TH 10 West, S 66° 07' 23" W, for a disfance of
123557 foa point;

Leaviig the North Right-of Way of TH 10 West, N 20° 19* 327 W,
for a distehce 6F699.91° 0.2 point on the Soyth Right-of-Wayof
Bolton Road;

Continuing alorig the South Right-of-Way of Bolion Road,
5 58° 16’ 15" W, Jor a distance o 1,902.88” to 2 point;

§ 31° 32’ 158” B, for a distance of 433,16° o 2 point op the North
Right-of-Way of TH 10 West;

Continning along the North Right-of Way of TH 10 West,
S 667 41* 29" W, for a distange of 637.81° to 2 pom;

Page 8 PAGE 105
124




.S.63°12° 50” W, for a disfance of 595.08" to a painit on the Cibolo-

Follovwing thé mcafidors of Cibolo Creck along the Bast sids,

N 02° 36" 00" W, for 4 distance of 174.21" ta a poinf;
N 24° 49° 13" W, for a distance of 182.08’ to a point;
N'31° 58 13" W, for a distance of 187,83 to a point;
N49° 21* 43” W, for a distance 0£201.95° t6 & pointy
N 43°21* 11" W, for a.distance 0f 223,527 1o 2 point;
N 28° 41' 51" W, for 2 distence of 270.70° to a point;
N 41° 24" 43” W, for a distince 0£191.25 to & point;
N 49° 01* 37" W, for 2 distance of 177.61° to a pomt;
N 33° 067 30" W, Tor.a distanee of 119.65" to a poink;
N 26° 04" 26" W, for a distarce 0£260,95” fo apaint;
N 27° 20" 09” W, for a distance of 174.80° to a poinf;
N 17° 49° 52” W, for a distascs of 173,52 to a-point;
N 17° 39" 56" W, for 2 distance of 287,88’ to a point;
N 06° 42’ 33" W, foradistance of 162.18” toa point;
N 26° 29° 57" B, for a distance 0f 35042 to 8 point;

N 53° 00 48" W, for a distance of 245.02" to 2 poiak
N 49°51° 677'W, for » distance of 151.06° fo & polit;
N78° 27 20" W, for a distance of 447.24° to a point;
I 89* 48" 12* W, Jor a.distance of 152.20" to 4 point;
N 83° 23* 02" W, for a distnce of 375.66" to a point;

S 89° 39" 19"°'W, fora distance 0f 423.22” to 2 point;
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"§'78° 22 14" W, for a distance of 283.01° to 2 poitit

8 66° 36" 47" W, for a distance of 537.38 to a point;
N 78° 52' 14" W, for a distance of 321.647 {0 4 point;
N 66° 43 247 W, for e distaiice of 196:427 fo a poins;
N'39°'59) 34" W, for a didtancs of 286.68* 1 a point;
N 10° 5§ 46" W, for = distaricc 0f 295.61° o-a poing;
N 11° 12" 36" E, for a distance 0321.95" tb a point;
N 04° 21 44" E, {or 4 distanve of 265.70" to a point;
N 01°44’ 527 E, for-a distancs £ 277.10% 10 a poinl;
N'15° 26”-09"" W, for & distance 0f 113,19" to'a point;
N 43°.23* 26" B, for a distance of 314:11” 1o 2 point;
N 73° 06° 45" E, for a distance of 411.87 {0 a point;
S 80° 517 14™ E, for & distance of 115.717 fo a:polit;
N 47° 19” 43" B, for adistance of 263.05" 10 a point;
N 04° 47 42"W, Jor a distance 0£ 230,92 t5 2 point;
N 36° 11° 45" W, for adistanoe of 365.24° o = poiat;
N 66° 53* 247 W, for a.dislamoe of 172:08" to v poini;
N 41° 32* 01" W, for a distancc of 132:66” to a point;
N10° 127 197 W, for a distance of 142.34° to a point;
5384° 19’ 05" W, for ardistancs of 244.08* to a-point
§ 60° 21° 09" W, for 2 distance 0of 229,08° o 2 point;
S31° 02°-04™ W, for 2 dislance of 142.51" {0 .2 point;
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-8.87° 28’ 13" W, for a distance of 147.17" {p a paint;
S 60° 38" 45" W, for a distance-of 190.59" 10 & point;
N 49¢ 27 42 W, for4 distance of 191,55’ ina pgiht
N 33°.00 52" W, fora distance of 295.22" to a point;
N 01° 257 28" W, for a distance 0f 265.11" to a point;
N-02° 07 04" E, fora distance of 477.27° to a point;
N 26° 517 16" W, for a distance o 189.76” to a paint;
N §3° 477 20" W, for a distance.6£328.24" {0 a point;
N 36® 152 27" W, for a distatice 6 330,71 to a point;
N 89° 487 127 W, for a distancé of 124.00° to a point;
N 69° 40° 35" W, for a distance of 476.60" to a point;
N 88° 117 11* W, for a distance of 141.76° to-w point;
N'62°9 56" 12" W, for a distance of 314.227 to e point;
NA49%16* 27 W, for n distance of 172.35? to a point;
N 80° 27" 52" W, for a distance of 320.45" 1 a poin;
N72°51" 10™ W, fora distance of 173.61" o a point;
N 59 49* 537'W, fora distance of 150.10° to a point;

Ledving the menindets of Cibolo Crezk and continuing
N 60° 05" 44™ B, for a distance of $77.34 to a point;

$35° 51" 29 E, for a distance of 3092 to a point;
N 59° 27" 19" E; for a distance of 1,105:32" 16 a point;
N 27° 26’ 57" W, dor a distance 0f 23.71” to a point;

N 59° 03’ 36", for a distance of 943.76" fo-a point;
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N.50° 04° 37 B, for a distance of 815.05" to apoint on the West
Right-of-Way of Haeckeiville Road;

Conlirning alang the West Bight-of-Way of Haeckerville Road,
8 31° 00° 30™B, for a distaiice of 180.90" 40 & point!

Ledving the West Right-of-Way-and crossing HaeckervilleRoad and
contivuing, N 59° 14’ 557 E, for 8 distance.of 4,389.33’ to & point;

N 89° 59" 44" E, for a distance.of 404.93° fo a point;
N 59° 45" 09K, for a distance.0f 1169,71" to a point;
$30° 24" 16 E, for a distance of 1,896.27” ¢o a point;
N 59° 45% 097 B, for a distance of 427,65 1o a poink
$30° 33" 44" E, for & distance 6 374.13° to' a point;
N 77° 28’ 45™ E, fur a distance of 169.99° to 4 point;
£ 317 327 07" E, for a distance of 325.59" fo a point;

5 58° 07’ 49" W, for a distance 0f 1,339,59" to the POINT OF
BEGINNING and containing 1,317.27 Acres more or Jess.

The mnexed arca is to inclnde 1,317.27 Anrts as deseribed above
Tess the followinp parcels: ;

- Guadalupe County, Appraisal Distidct Actount No. 63531
Wells, Jake R & Woney C
(57:5000 Ac)
- Guagalupe County Appfaisdl District Account No, 63327
Wells; JakeR. & Naney €
(60,0000 Ac)
- (Goadalupe County Appraizal District Account No. 63528
Wells, Jake R & Naney C
{15500 Ac)
- ‘Guadslupe County Appraisal District Account No, 63430
Matini, Ruth Krueger
{2.3000 As) )
~  Guagalups County Appraisal District Account Na, 63431
Mintin, Ruth Krueger
{0.7000 Ac)
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Guaddlupe County Appraisal District Account Ne. 125980
Reinliardt, Jos C & Mary F
(5.0000 Ag.)
Guadalupe Comnty Ayprmml District Actuunt No. 69640
Kansgl, Som & Sukesh
(357100 Ac)
Guadainpe County Appraisal District Account No. 69636
Kansal, Som & Sukesh
{43.0000 Ae, out of S1.0000 Ac.) )
Guadahyie Comty Appraisal District Account No, 121033
Reivihardt, Joe C & Meary ¥
(11.6000 Ac.)
Gnadalupe County Apprzisal ] Distriet Actourit No, 63638
Reinfandt, Joe C & Mary F
{0.9540 Ac.)
Guadalape- County Appraisal Distriot Account No. 63541
Reiphardt, Joe € & Carol L
(#.9000.A¢)
Guadalupe Camty Appraisal District-Accommt No. 112959
Reinbardt; Joe C.& Curol L
{1.6000 Ac.)
Gundalupe Connty Appraisal District Account No, 63543
Refvhardt, Joe C & Mary F
(5.6000 Ac)
Guadalispe County Appraisal District Account No, 63317
Haese, Kevin & Michelle
{36900 Ac)
Guadelupe County Apprafsal District Account No, 34121
Ridge, Ronald R & Elaine A
(5.0000-Ac,) )
‘Guadalipe Cotnty Appraisal District Accowat No, 34120
Patrick, Michael T & Patty
(2.0000 Ac. out 0f 50000 Ac))
Guzadalupe County Apprisal District Accauit No. 69685
Haécker, Bomadette N
(10.0000 Ac. out of 15.4100.Ac)
Guadalupc County Appraisal District Account No, 69686
Nemee, Douna F
(9.0000 Ao, out of 164100 Ac.) o
Guadalnpe County Appraisal District Account No. 69680
Robemsait, Robert O -& Patiicia
{8.0000 Ac. aniof 14.41 Ac)
Guadalupe Cownty Appraisal District Accouint No. 69707
Stolte, Pranklin B Trustee Bt Al
(2.0000 Ac. out 0 32.5000 Ac.)
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,Guadzlupa County Appraisal District Account No. 63540

Stolie, Fianklin E Trustes Et Al

(362700 Ac)

Guadalupe Comty Appraisal District Account No. 63519
BMP San Antonic Asset Company LP

(12,0000 Ac. out of 27.0000.Ac)

Guadslupe Conity Appraisal District Accoupt No. 63517
Schimibcks], Steven L

(53.6000 Ac.)

Guadalpe County Appraiéal District Account No., 69656
Weir; Dennis T & Barbara I

{23.1900 Ac.)

Guadahmt Courity Appraisal District Account No, 69657
‘Weir, Dennis J.& Barbsra §

(1:0000.4c,)

-Guadalapz County Appraissl Distriet Account No. 69626
Sczech, David I & Edward J Jr

(34.3440 Ac.)-

Guadalupe Coninty Appiaisal District Account No. 69627
Sczech,‘Davxd L & Edward I Jr

{(2.0000 Ac)

Guadalupe County Appraisal District Accotmt No, 69628
Sc¢zech, David & Debra

(2.0160 Ac.)

‘Guadalnpe County Appraisal District Account No, 63363
Grobe, Nathan A

(253920 Ac.)

Guadalupe County Appraisal Distict Accomt No, 63367
Grobg, Nathm A Sr & W

(20.0000 Ac,)

Guadalupe County Appraisal District Account No. 63365
Grobe, Nathan A Sr

(30.3260 Ac.)

Guadalupe County Appraisal District Account No, 63530
Penishorm, Mark A & Catheyine K

{76.4160 Ac.)

Guadalupe County Appisisal Distiict Accotnt No, 63358
Garza, Holly

{04300 Ac.y

Guedalupe County Appraisal Disttict Accdunt No. 63359
Marnjesh, Padl

(96.0000.Ac)

Guadalupe County Appraisal District Account No. 63558
Ball, Selena A

(25100 A0.)
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Guadafupe Connty Appraisal Distrct Account No. 63426
Marmesh, Paul ¥

(44.0800 Ac)

Guadalope Connty Apprasal District Agcbidt No, 63427
Marmesh, Paul ¥

(1.0000 Ac)

Guzdalupe Connty Appriisal District Account No. 63362
Nichols, Button K & Sally P

(3.5100 Aa)

Guiadalupe Covnty Appraisal District Accouit No. 63570
Nichols, Sally P

(18110 Ac.)

Guadalupe County Appiaisal District Arcount No, 66352
‘Nichols, Burton K & Sally P

(663520 Ac))

Guadalupe Coonty Appsaisal District Accotut No. 63502
Mieticnna Farms 1P

(82:1200 Ac)

Guadalupe County Appraisal District Acconnt No, 131336
Fischer, JTane B

(2.0000 Ac.) )

Guadalupe County Appraisal District Accomit No. 63506
Fischer, Jane B

(37.0300 Ac.)

Guadalnpe County Appraisal District Account No, 63346
Smidt, Lana:Craft & Breuda Craft Sott

(7.8000.Ac.).

Guadalupe County Appraisal District Account No. 63347
Smidt, Lana Craft & Brenda Craft Scott

(4.0000 Ac)

for a total area fo be atnexed: 406.25 Acrés.

..{? Mzm
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EXHIBIT C

2011 ANNEXATION PROGRAM
CITY OF CIBOLO, TEXAS

SERVICE PLAN FOR OCTOBER 25, 2011 ANNEXATION

Upon annexation of the area identified above the City of Cibolo will provide City services utilizing methods by
which it extends services to any other equivalent area of the City.

SERVICES PROVIDED BY THE EFFECTIVE DATE OF ANNEXATION

1.

Police Protection

The City of Cibolo, Texas and its Police Department will provide police protection to newly annexed
areas at the same or similar level of service now being provided to other areas of the City with like
topography, land use and population density as those found within the newly annexed areas. The Police
Department will have the responsibility to respond to all dispatched calls for service or assistance within
the newly annexed areas.

Fire Protection and Emergency Medical Services

The City of Cibolo, Texas and its Fire Department, and the Cibolo Volunteer Fire Department, will
provide fire protection to newly annexed areas at the same or similar level of service now being
provided to other areas of the City, with like topography, land use and population density as those found
within the newly annexed arcas,

The City of Cibolo, Texas contracts with the City of Schertz for EMS services and will provide EMS
services through that contract to newly annexed areas at the same or similar level of service now being
provided to other areas of the City, with like topography, land use and population density as those found
within the newly annexed areas.

Maintenance of Water and Wastewater Facilities

All of the newly annexed properties are within the water and waste water service area of Green Valley
Special Utility District.

All water/wastewater facilities owned or maintained by Green Valley Special Utility District at the time
of the proposed annexation shall continue to be maintainied by Green Valley Special Utility District. All
water'wastewater facilities which may be acquired subsequent to the annexation of the proposed areas
shall be maintained by Green Valley Special Utility District, to the extent of the ownership of each in
said facilities. The now existing weter/wastewater mains at existing locations shall be available for the
point of use extension based upon the City of Cibolo and Green Valley Special Utility District standard
extension policies now existing or as may be amended. On-site sewerage systems may be maintained in
accordance with the City of Cibolo Code of Ordinances.

Solid Waste Collection

The City of Cibolo, Texas contracts for the collection of solid waste and refuse within the corporate
limits of the City with Bexar Waste. Solid waste collection will be provided to citizens in the newly
annexed areas at the same or similar level of service now being provided to other areas of the City with
like topography, land use and density as those found within the newly annexed areas. The City may
negotiate with annexed areas to allow continued services with an existing solid waste management
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provider, After the second anniversary of the annexation date, the City will impose fees and provide the
service.

If areas with private roads and/or gates are arranged so that garbage may be collected without creating a
safety hazard, the City, at its discretion, may collect the garbage provided proper indemnification is
received from the community association or individual property owners. The City will then impose fees
and provide the service. Garbage collection locations shall be subject to the approval of the Sanitation
Manager. In the event the City does not collect garbage within the areas with private roads and/or gates,
residents of these areas will not be billed for service after the two-year date.

Maintenance of Roads and Sireets

Any and all public roads, streets or alleyways shall be maintained to the same degree and extent that
other public roads, streets, and alleyways are maintained in areas of the City with like topography, land
use and density as those found within the newly annexed areas. Private roads will remain under the
ownership of the homeowners association and as such maintained by the association.

Maintenance of Parks, Playgrounds, and Swimming Pools

The City of Cibolo, Texas is not aware of the existence of any publicly owned parks, playgrounds or
swimming pools now located in the proposed areas of annexation. In the event any such packs,
playgrounds, or swimming pools do exist and are public facilities, the City will maintain such areas and
facilities to the extent and degree and to the same or similar level of service now being provided to other
such areas and facilities within the corporate limits of the City with like topography, land use and
density as those found within the newly annexed areas. Private facilities will remain under the
ownership of the homeowners association and as such maintained by the association.

Maintenance of any Publicly owned Facility, Building or Municipal Service

The City of Cibolo, Texas is not aware of the existence of any publicly owned facility, building, or
other municipal service now located in the proposed areas of annexation. In the event any publicly
owned facility, building, or other municipal service does exist and are public facilities, the City will
maintain such areas and facilities to the extent and degree and to the same or similar level of service
now being provided to other such areas and facilities within the corporate limits of the City with like
topography, land use and density as those found within the newly annexed areas.

Other Sérvices

The City of Cibolo, Texas finds and determines that such services as planning, code enforcement,
animal control, library, parks and recreation, court and general administration will be made available
afier the effective date of annexation at the same or similar level of service now being provided to other
areas of the City with similar topography, land use and density as those found within the newly annexed
areas,

CONSTRUCTION OF ANY CAPITAL IMPROVEMENTS TO BE COMPLETED WITHIN 2 % YEARS

1.

Police and Fire Protection and Solid Waste Collection

The City of Cibolo, Texas, finds and determines that it is not necessary to acquire or construct any
capital improvements within 2 ; years of the effective date of the annexation of the particular annexed
areas for the purpose of providing police protection, fire protection, emergency medical services or solid
waste collection. The City finds and determines that it has at the present time adequate facilities and
other resources to provide the same type, kind and Ievel of service and protection which is presently
being administered to other areas already incorporated in the City of Cibolo, Texas with like
topography, land use and population density as those found within the newly annexed areas.

Page 18 PAGE 115
134




Attacl'lme_zr}_t_ B
Page 116 of 141

2. Water/Wastewater Facilities

The City of Cibolo, Texas, finds and determines it is not necessary for the City of Cibolo to acquire or
construct any capital improvements within 2 }2 years of the effective date of the annexation of the
particular annexed areas because the area being annexed is located within the water and wastewater
service area of Green Valley Special Utility District.

3. Roads and Streets

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital
improvements within 2 %5 years of the effective date of the annexation of the particular annexed areas.
2

4, Maintenance of Parks, Playorounds, and Swimming Pools and Any Other Publicly Owned
Facility, Building, or Service

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital
improvements within 2 ¥ years of the effective date of the annexation of the particular annexed areas
for the purpose of parks maintenance, playgrounds, swimming pools and other publicly owned facility,
building or service.

5. Maintenance of Current Septic System

Any resident who currently utilizes a septic system to manage wastewater shall be entitled to continue
said system except for the following:

Should a septic system located within 500-feet of an existing sewer main fail to the point where repair
costs will exceed the cost of replacement, the property owner shall be required to connect to the sewer
system.

SPECIFIC FINDINGS

The City of Cibolo, Texas, finds -and determines that this proposed service plan will not provide any fewer
services and will not provide a lower level of service in the areas being considered for annexation that were in
existence in the proposed areas at the time immediately preceding the annexation process. Given the proposed
annexation areas’ topography, land utilization and population density, the service levels to be provided in the
newly annexed areas will be equivalent to those provided to other areas of the City with similar characteristics.

TERMS

This plan shall be valid for a term of ten (10) years. Renewal of the Service Plan is at the discretion of the City
of Cibolo.

LEVEL OF SERVICE

Nothing in this plan shall require the City to provide a uniform leve] of fuill ounicipal services to each area of the
City, including the annexed areas, if different characteristics of topography, land use, and population density are
considered a sufficient basis for providing different levels of service.

AMENDMENTS

The plan shall not be amended unless public hearings are held in accordance with Chapter 43 of the Texas Local
Government Code.
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“City of Choice”

CERTIFICATE OF CITY SECRETARY

I, the undersigned City Secretary of the City of Cibolo, Texas (the “City”), certify

that the attached is a true and correct copy of the City of Cibolo Ordinance No0.999
adopted by the City Council on November 8, 2011.

CITY OF CIBOLO, TEXAS

%

/ »&9@717 )

P st

Peggy Cimics
City Secretary
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“City of Choice”

ORDINANCE NO. 999

PROVIDING FOR THE EXTENSION OF CIBOLO, TEXAS CITY LIMITS BY THE
ANNEXATION OF TRACTS OF LAND THAT CONTAIN AN AGGREGATE AREA
OF 71.67 ACRES, AS DEPICTED HEREIN AS THE ANNEXATION AREA
LOCATED EAST OF CIBOLO CREEK, NORTH OF INTERSTATE HIGHWAY 10,
SOUTH OF LOWER SEGUIN ROAD AND WEST OF THE EXISTING CITY OF
CIBOLO BOUNDARY, ADJACENT TO THE EXISTING CITY LIMIT BOUNDARY
OF THE CITY OF CIBOLO, GUADALUPE COUNTY, TEXAS; AND APPROVING A
SERVICE PLAN FOR SUCH AREAS.

WHEREAS, Texas Local Government Code section 43.021 authorizes the City of Cibolo, as
a home-rule municipality, to extend its City limit boundaries through the annexation of area
adjacent to those boundaries; and

WHEREAS, section 1.03 of the City Charter of the City of Cibolo provides that the City
Council has authority by ordinance to fix the City limit boundaries, provide for the alteration
and extension of said boundaries, and annex additional territory lying adjacent to said
boundaries in any manner provided by law; and

WHEREAS, Texas Local Government Code section 43.052(h)(1) provides that an area
proposed for annexation containing fewer than one hundred (100) separate tracts of land on
which one or more residential dwellings are located on each tract is exempted from the state
law requirement that an area proposed for annexation first be identified in an annexation plan;
and

WHEREAS, the areas described herein contain fewer than one hundred (100) separate tracts
of land on which one or more residential dwellings are located on each tract and are, therefore,
exempted from the above-described annexation plan requirement; and
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WHEREAS, Texas Local Government Code section 43.035(a)(2) stipulates that a
municipality may not annex an area appraised for ad valorem tax purposes as land for
agricultural wse under Subchapter C or D, Chapter 23, Tax Code and Texas Local
Government Code section 43.035(b)(1) stipulates provides that a municipality must offer to
make a development agreement with landowners eligible under TLGC 43.035(a)(2) to
guarantee the continuation of the extraterritorial status of the area; and

WHEREAS, the City of Cibolo executed Non-Annexation Agreements for properties within
the 1,606:41 acre annexation area that were eligible for said Non-Annexation Agreement,
which was approved by City Council by Resolution on October 25, 2011; and

WHEREAS, pursuant to Texas Local Government Code section 43.035(c) an area adjacent or
contiguous to an area that is the subject of a development agreement under Texas Local
Government Code section 43.035(b)(1) is considered adjacent or contiguous to the
municipality; and

WHEREAS, on the 13% day of September 2011, and the 27" day of September 2011, the City
Council of the City of Cibolo, Texas held public hearings on the proposed annexation of
approximately 1,606.41 acres, situated outside of, but immediately adjacent to, the current
corporate limits of the City of Cibolo, Texas and such public hearings gave all interested
persons the right to appear and be heard on the proposed annexation of such land; and

WHEREAS, notice of the above referenced public hearings was published in The Seguin
Gazette on August 19, 2011 and August 21, 2011, a newspaper having general circulation in
the City of Cibolo, Texas and within the territory to be annexed, in accordance with law; and

WHEREAS, the proposed service plan was made available for public inspection and
explained to the inhabitants of the area at the public hearings held; and

WHEREAS, the aforementioned public hearings were conducted not more that forty (40)
days nor less that twenty (20) days prior to the institution of annexation proceedings; and

WHEREAS, the population of the City of Cibolo, Texas is in excess of approximately 18,000
inhabitants, and the area to be annexed lies within the extraterritorial jurisdiction of the City
of Cibolo, Texas, and lies adjacent to and adjoins the City of Cibolo, Texas.

NOW THEREFORE:
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CIBOLO, TEXAS:

SECTION 1. The land and territory lying outside of, but adjacent to and adjoining the City
of Cibolo, Texas, more particularly described in Exhibits ‘A’ and ‘B’, attached hereto and
incorporated herein by reference, more particularly described as Area 1 and Area 2, is hereby
added and annexed to the City of Cibolo, Texas, and said territory, as described, shall
hereafter be included within the boundary limits of said City, and the present boundary limits
of said City, at the various points contiguous to the area described in Exhibits ‘A’ and ‘B’, are
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altered and amended so as to include said areas within the corporate limits of the City of
Cibolo, Texas,

SECTION 2. The land and tertitory comprising 71.67 acres; more particularly described as
the annexation area on Exhibits ‘A’ and ‘B’, are attached hereto and incorporated herein by
reference, shall be part of the City of Cibolo, Texas and inhabitants thereof shall be entitled to

all of the rights and privileges as citizens and shall be bound by the acts, ordinances,
resolutions, and regulations of the City of Cibolo, Texas.

SECTION 3. A service plan outlining the provisions of necessary municipal service to the
properties described in Exhibit ‘C’ is hereby approved and the implementation of said plan is
hereby authorized. Such plan is attached hereto and incorporated herein as Exhibit ‘C’.
SECTION 4. This ordinance shall be effective from and after November 8, 2011.

PASSED AND APPROVED this, the 8" day of November 2011.

ATTEST:

Peggy Cimics, City Secretary
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EXHIBIT A

ANNEXATION AREA METES & BOUNDS DESCRIPTION
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ANNEX MAP - NOVEMBER 8, 2011
FOR THE
CITY OF CIBOLO, TEXAS

Field Notes for 71.67 Acres -of land to be annexed into the City of Cibolo, Guadalupe

County, Texas, from

the 71.67 Acre annexation area (Area #3A-68.16; Area #3B-3.51)

adjacent and/or surrounded by the existing City Limits or ETJ of the City of Cibolo,

Guadalupe County, Texas.
AREA #3A
BEGINNING: at a point at the Southeastern corner of a 66.3520° Acre tract listed in

the Guadalupe County Appraisal District, Account No. 63569 and
North Right-of-Way of Bolton Road is the POINT OF BEGINNING
of herein described 68.1600 Acre tract.

Continuing along the North Right-of-Way of Bolton Road,
S 58° 38’ 18" W, for a distance of 794.85° to a-point;

8 55° 09’ 17" W, for a.distance 0f47.02 to a point;
S 57° 49° 02” W, for a distance of 186.73” to & point;

Leaving the North Right-of-Way of Bolton Road and contiming,
N 27° 33 14” W, for a distance of 99.44" to a point;

S 59° 43° 32 W, for a distanice of 508.77° to a point on theé East side
of Cibolo Creek;

Following the meanders of Cibolo Creek, N 29° 40° 45 W,

for a distance of 54.20 to a point;

N 49° 21° 43 W, for a distance 6£201,95° to a point;
N43° 21° 11" W, for a-distance of 223.52° to a point;
N 28° 41° 51" W, for a distance of 270.70 to & point;
N 41° 24’ 43" W, for a distance of 191.25° to a point;
N 49° 01" 37" W, for a distance of 177.61° to a point;

N 33° 06” 30” W, for a distance of 119.65” to a point;
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N éS” 38 31" W, for a distance of 141.11” to a point;
N 26° 34° 56" W, for a distance of 119.85° ‘to a point;
N 27° 20° 09 W, for a distance of 174.80° to a point;
N 17° 49° 52 W, for a distance of 173.52” to a point;
N 17° 39’ 56" W, for & distance of 119.64° to a point;

Leaving the East side of Cibolo Creek and continuing,
N 86° 16” 36™ E, for a distance of 206.68" to a paint;

N 40° 05° 52" B, for a distance of 461.45” to a point;
8 32° 37" 317 E, for a distance of 475.99" 10 a point;
N 58° 53’ 08" E, for = distance of 1,012.06” to a point;

S 30° 12’ 45" B, for a distance of 1,605.86" back to the POINT OF
BEGINNING and containing 68.1600 Acres more or less.

AREA #3B

BEGINNING: at & point at the Northeastern comef of 4 3.5100 Acre tract listed in
the Guadalupe Coimty Appraisal District, Account No. 63362 md
South Right-of-Way of Bolton Road is the POINT OF BEGINNING
.of herein described 3.5100 Acre tract.

THENCE: Leaving the South Righi-of-Way of Bolton Road, S30°43° 15" W,
for a distance of 407.90° to 2 poinit on the North Right-of-Way of TH
10West;

Continuing along the North Right-of-Way of IH 10 West,
S 66°32' 53" W, for a distance of 401.47" to a point on the East
Right-of~Way of Bolton Road;

Continuing along the Bast Right-of~Way of Bolton Road,
N 30° 54” 26” W, for a distance-0f 350.29" to a point on the Sonth
Right-of-Way of Bolton Road;

%.

‘& NS Continuing along the South Right-0£ Way of Bolton Road,

g P2 N 58° 18° 06™ E, for a distance of 399.44" to THE POINT OF
BREGINNING and contatning 3.5100 Acres more ar less.
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ANNEXATION METES & BOUNDS MAP
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EXHIBIT C

2011 ANNEXATION PROGRAM
CITY OF CIBOLO, TEXAS

SERVICE PLAN FOR NOVEMBER 8, 2011 ANNEXATION

‘Upon annexation of the area identified above the City of Cibolo will provide City services utilizing methods by
which it extends services to any other equivalent area of the City.

SERVICES PROVIDED BY THE EFFECTIVE DATE OF ANNEXATION

1.

Police Protection

The City of Cibolo, Texas and its Police Department will provide police protection to newly annexed
areas at the same or similar level of service now being provided to other areas of the City with like
topography, land use and population density as those found within the newly annexed areas. The Police
Department will have the responsibility to respond to all dispatched calls for service or assistance within
the newly annexed areas.

Fire Protection and Emergency Medical Services

The City of Cibolo, Texas and its Fire Department, and the Cibolo Volunteer Fire Department, will
provide fire protection to newly annexed areas at the same or similar level of service now being
provided to other areas of the City, with like topography, land use and population density as those found
within the newly annexed areas.

The City of Cibolo, Texas contracts with the City of Schertz for EMS services and will provide EMS
services through that contract to newly annexed areas at the same or similar Jevel of service now being
provided to other areas of the City, with like topography, land use and population density as those found
within the newly annexed areas.

Maintenance of Water and Wastewater Facilities

All of the newly annexed properties are within the water and waste water service area of Green Valley
Special Utility District.

All water/wastewater facilities owned or maintained by Green Valley Special Utility District at the time
of the proposed annexation shall continue to be maintained by Green Valley Special Utility District. All
water/wastewater facilities which may be acquired subsequent to the annexation of the proposed areas
shall be maintained by Green Valley Special Utility District, to the extent of the ownership of each in
said facilities. The now existing water/wastewater mains at existing locations shall be available for the
point of use extension based upon the City of Cibolo and Green Valley Special Utility District standard
extension policies now existing or as may be amended. On-site sewerage systems may be maintained in
accordance with the City of Cibolo Code of Ordinances.

Solid Waste Collection

The City of Cibolo, Texas contracts for the collection of solid waste and refuse within the corporate
limits of the City with Bexar Waste. Solid waste collection will be provided to citizens in the newly
annexed areas at the same or similar level of service now being provided to other areas of the City with
like topography, land use and density as those found within the newly annexed areas. The City may
negotiate with annexed arcas to allow continned services with an existing solid waste management
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provider. After the second anniversary of the annexation date, the City will impose fees and provide the
service.

If areas with private roads and/or gates are arranged so that garbage may be collected without creating a
safety hazard, the City, at its discretion, may collect the garbage provided proper indemnification is
received from the community association or individual property owners. The City will then impose fees
and provide the service. Garbage collection locations shall be subject to the approval of the Sanitation
Manager. In the event the City does not collect garbage within the areas with private roads and/or gates,
residents of these areas will not be billed for service after the two-year date.

Maintenance of Roads and Streets

Any and all public roads, streets or alleyways shall be maintained to the same degree and extent that
other public roads, streets, and alleyways are maintained in areas of the City with like topography, land
use and density as those found within the newly annexed areas. Private roads will remain under the
ownership of the homeowners association and as such maintained by the association.

Maintenance of Parks, Plavgrounds, and Swimming Pools

The City of Cibolo, Texas is not aware of the existence of any publicly owned parks, playgrounds or
swimming pools now located in the proposed areas of annexation. In the event any such parks,
playgrounds, or swimming pools do exist and are public facilities, the City will maintain such areas and
facilities to the extent and degree and to the same or similar level of service now being provided to other
such areas and facilities within the corporate limits of the City with like topography, land use and
density as those found within the newly anmexed areas. Private facilities will remain under the
ownership of the homeowners association and as such maintained by the association.

Maintenance of any Publicly owned Facility, Building or Municipal Service

The City of Cibolo, Texas is not aware of the existence of any publicly owned facility, building, or
other municipal service now located in the proposed areas of annexation. In the event any publicly
owned facility, building, or other municipal service does exist and are public facilities, the City will
maintain such areas and facilities to the extent and degree and to the same or similar level of service
now being provided to other such areas and facilities within the corporate limits of the City with like
topography, land use and density as those found within the newly annexed areas.

Other Services

The City of Cibolo, Texas finds and determines that such services as planning, code enforcement,
animal control, library, parks and recreation, court and general administration will be made available
after the effective date of annexation at the same or similar level of service now being provided to other
areas of the City with similar topography, land use and density as those found within the newly annexed
areas,

CONSTRUCTION OF ANY CAPITAL IMPROVEMENTS TO BE COMPLETED WITHIN 2 % YEARS

L

Police and Fire Protection and Solid Waste Collection

The City of Cibolo, Texas, finds and determines that it is not necessary to acquire or construct any
capital improvements within 2 ¥ years of the effective date of the annexation of the particular annexed
areas for the purpose of providing police protection, fire protection, emergency medical services or solid
waste collection. The City finds and determines that it has at the present time adequate facilities and
other resources to provide the same type, kind and level of service and protection which is presently
being administered to other areas already incorporated in the City of Cibolo, Texas with like
topography, land use and population density as those found within the newly annexed areas.
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2. Water/Wastewater Facilities

The City of Cibolo, Texas, finds and determines it is not necessary for the City of Cibolo to acquire or
construct any capital improvements within 2 % years of the effective date of the annexation of the
particular annexed areas becanse the area being annexed is located within the water and wastewater
service area of Green Valley Special Utility District,

3. Roads and Streets

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital
improvements within 2 % years of the effective date of the annexation of the particular annexed areas.

4, Maintenance of Parks, Playgrounds, and Swimming Pgols and Anv Other Publicly Owned
Facility, Building, or Service

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital
improvements within 2 '4 years of the effective date of the annexation of the particular annexed areas
for the purpose of parks maintenance, playgrounds, swimming pools and other publicly owned facility,
building or service,

5. Maintenance of Current Septic System

Any resident who currently utilizes a septic system to manage wastewater shall be entitled to continue
said system except for the following:

Should a septic system located within 500-feet of an existing sewer main fail to the point where repair
costs will exceed the cost of replacement, the property owner shall be required to connect to the sewer
systerm.
SPECIFIC FINDINGS
The City of Cibolo, Texas, finds and determines that this proposed service plan will not provide any fewer
services and will not provide a lower level of service in the areas being considered for annexation that were in
existence in the proposed areas at the time immediately preceding the annexation process. Given the proposed
annexation areas’ topography, land utilization and population density, the service levels to be provided in the
newly annexed areas will be equivalent to those provided to other areas of the City with similar characteristics.
TERMS

This plan shall be valid for a term of ten (10) years. Renewal of the Service Plan is at the discretion of the City
of Cibolo.

LEVEL OF SERVICE

Nothing in this plan shall require the City to provide a uniform level of full municipal services to each area of the
City, including the annexed areas, if different characteristics of topography, land use, and population density are
considered a sufficient basis for providing different levels of service.

AMENDMENTS

The plan shall not be amended unless public hearings are held in accordance with Chapter 43 of the Texas Local
Government Code.

Page 10 PAGE 127




Attachment B
Page 128 of 141

* ok C
e ™
o

- O/\

l
—l

*

TEXAS

“City of Choice”

CERTIFICATE OF CITY SECRETARY

1

I, the undersigned City Secretary of the City of Cibolo, Texas (the “City”), certify
that the attached is a true and correct copy of the City of Cibolo Ordinance No.1084
adopted by the City Council on December 10, 2013,

CITY OF CIBOLO, TEXAS

Peggy Cimics
City Secretary
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ExA®

~City of Choice”
ORDINANCE NO,__ 1084

PROVIDING FOR THE VOLUNTARY EXTENSION OF THE CIBOLO, TEXAS CITY
LIMITS BY THE ANNEXATION OF A TRACT OF LAND THAT CONTAINS AN
AREA OF 'APPROXIMATELY 5.001 ACRES, AS DEPICTED HEREIN AS THE
ANNEXATION AREA, LOCATED NORTH OF INTERSTATE HIGHWAY 10, SOUTH
OF BOLTON ROAD, WEST OF SANTA CLARA ROAD AND EAST OF ZUEHL ROAD;
IMMEDIATELY ADJACENT TO THE EXISTING BOUNDARIES OF THE CITY OF
CIBOLO, GUADALUPE COUNTY, TEXAS; APPROVING A SERVICE PLAN FOR
SUCH AREA TO BE ANNEXED; AND AMENDING THE OFFICIAL CITY
LIMITS/ETJ MAP OF THE CITY OF CIBOLO TO REFLECT THE VOLUNTARY
ANNEXATION OF THE PROPERTIES DESCRIBED HEREIN.

WHEREAS, Texas Local ‘Government Code section 43.021 authorizes the City of Cibolo, as a
home-rule. municipality, to extend its City limit boundaries through the annexation of area
adjacent to those boundaries; and

WHEREAS, section 1.03 of the City ‘Charter of the City of Cibolo provides that the City
Council has authority by ordinance to: fix the City limit boundaries, provide for the alteration and
extension of said boundariés, and annex additional territory lying adjacent to said boundaries in
-any manner provided by law; and

WHEREAS, Texas Local Government Code section 43.052(h)(1) provides that an area
proposed for annexation containing fewer than one hundred (100) separate tracts of land on
which one or more residential dwellings are located on each tract is exempted from the state law
‘requirement that an area proposed for annexation first be identified in an annexation plan; and

WHEREAS, the areas described herein contain fewer than one hundred (100) separate tracts of
Jand on which one or more residential dwellings are located on éach tract and are, therefore,
exempted from the above-described annexation plan requirement; and

WHEREAS, the owner of the said propérties, of his own free will and accord, did voluntarily
request that the City of Cibolo incorporate the approximate 5.001 acres described herein into the
municipal boundaries of the City of Cibolo; and

WHEREAS, on the 12% day of November 2013, and the 14 day of November 2013, the City
Coungil of the City of Cibolo, Texas held public hearings on the proposed annexation of

PAGE 129
148




Attachment B
Page 130 of 141

approximately 5.001 actes, situated outside of;, but immediately adjacent to the current corporate
limits- of the City of Cibolo, Texas and such public hearings gave all interested persons the right
to-appear and be heard on the proposed annexation of such land; and

WHEREAS, notice of the above referenced public hearings was published in The Seguin
Gazette on October 27, 2013 and October 29, 2013, a newspaper having general circulation in
the City of Cibolo, Texas and within the territory to be annexed, in accordance-with law; and

WHEREAS, the proposed service plan was made available for public inspection and explained
to the inhabitants of the area at the public hearings held; and

WHEREAS, the aforementioned public hearings were conducted not more that forty (40) days
nor less than twenty (20) days prior to the institution of annexation proceedings; and

WHEREAS, the population of the City of Cibolo, Texas is in excess of approximately 24,000
inhabitants, and the area to be annexed lies within the extraterritorial jurisdiction of the City of
Cibolo, Texas, and lies adjacent to and adjoins the City of Cibolo, Texas.

NOW THEREFQORE:
BE IT ORPDAINED BY THE CITY COUNCIL OF THE CITY OF CIBCOLO, TEXAS:

SECTION 1. The land and territory lying outside of, but adjacent to and adjoining the City of
Cibolo, Texas, more particularly described in Exhibits ‘A’ and ‘B’, attached hereto and
incorporated herein by reference, is hereby added and annexed to the City of Cibolo, Texas, and
said territory, as described, shall hereafter be included within the boundary limits of said City,
and the present boundary limits of said City, at the various points contiguouis to the area
described in Exhibits ‘A’ and ‘B’, are altered and amended so as to include said areas within the
corporate limits of the City of Cibolo, Texas.

SECTION 2. The land and territory comprising approximately 5.001 acres; more particularly
described as the annexation area on Exhibits ‘A’ and ‘B?, are attached hereto and incorporated
herein by reference, shall be part of the City -of Cibolo, Texas and inhabitants thereof shall be
entitled to all of the rights and privileges as citizens and shall be bound by the acts, ordinances,
resolutions, and regulations of the City of Cibolo, Texas.

SECTION 3. A service plan outlining the provisions of necessary municipal service to the
properties described in Exhibit “C’ is hereby approved and the implementation of said plan is
hereby authorized. Such plan is attached hereto and incorporated herein as Exhibit ‘C’.

SECTION 5. The official City Limits/ETJ Map of the City of Cibolo shall be amended, as
depicted in Exhibit “D”, as attached hereto, to feflect the annexation. of the subject properties.
Such map is attached hereto and incorporated herein as Exhibit ‘D’.

SECTION 4. This ordinance shall be effective from and after December 10, 2013.
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PASSED AND APPROVED this, the 10% day of December 2013.

Ay o

LlsaM Jackson, Miyor

ATTEST:

/%@7&/

Peggy Cimics, City Secretary
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EXHIBIT A
ANNEXATION AREA METES & BOUNDS DESCRIPTION

BETTERSWORTH & ASSQUIATES, INC.

ENGINEERS - SURVEYORS « CONSTUTANTS
111 BAST MOUNTAIN STREET, SEGUIN, 'TEXAS 78155

20523* . (830)379-5552 FAX (30} 37p-5553
680-56 & 690-83 . E-Mall: biteswrt @ Tiashinet
© 20528-C-G :
May 26, 2001 KEN L. RBININGER, P.B. & R.P.L.S.
TRACT C
5,001 ACRE TRACT

Belng a 6.001 ACRE TRACT sitiated in Joge.Flores Survey, A-134, Guadalupe County, Texas.
Sald 5.001 ACRE TRACT Is comprlsed of part of a tract called 9.870 acres In conveyancs from
Thelma B. Schaofer, et vir to Read Miner-recarded In Volume 1018 at Page 877 and part of &
tract called Flrst Tract (9.979 acres) In conveyance from Thelma B. Schaefer, et vir 1o Read
Minar recorded in Volume 1018 at Page 371 of the Offialal Records of sald county. and being
desgribad by mstes end bounds as follows:

BEGINNING at a ane-half Inch diameter rebar founid bant (shot base} marking the south corner
of the tract hereln described, sama being the south corner of sald 9,979 acre tract, lylng in the
northwest fine of a tract called 4.475 acres In- Volume 137 at Page 200, further desaribed as
belng the east comet of Lot 7, Country Side Acres Subdivislon yesorded in'\lolume 4 at Pdge 93
of the Map Records, belng the east comner of a called 27.968 acie’in Volume 840 at Page 110,
and lying in the northwest lina of Interstate Highway No. {0;

“THENCE with the southwest line of the tract hereln described, same being a segment of the
commoh line of sald 9.879 nore tract and sald Lot 7,N 30° 63' 30" W, (calfed N 30° 53° 80" W~
basis of biearing) 585.85 fest fo a ona-half kich dlameter rebar set with cap (B8A) marking the
west comer of the tract herein described, same being the south comar of a 5.001 acre tract this
day surveyed by me;

THENCE with th norfhwest liné of the tract hereln described, info sald 9.979 acre tract, N 85°
52 43" E; at 277.98 feef a one-half inch diameter rebar set with cap (B8A) marking' the east
corner of a 5,001 acré tract this day surveyed by ime and being the south corher of & 5.001 acre
tract this day surveyed by me end et 318.94 feet a ane-half Inch dlamelar rabar set with cap
(B&A) marking the north comer of the tract hereln described;

THENCE with the nartheast line of the tract herein described $ 30° 63" 30" E, 68379 fostto &

ong-half Inch diameter rebar set with cap (B&A), marking the east comér of the tract hereln

describad, along the common line of sald ©.979 acrg, fract and said 4475 aore tract, further
desctibed as lying bi the northwest line of said Interstaie Highway No. 10;

THENCE with the sotitheast lina of the tract herein describad, same belig a ségmant of the
common fine of sald 9.979 acre tract and suid 4.476 acre hact, along a segment of the
norinwest ine of said Interstate Highway. No, 10, S 68° 34' 17* W, (called S :66° 34' 31" W)
31842 feet to tha PLACE OF BEGINNING and contalnlng 6.001/CRES OF LAND

t heteby certify the foregoing field notes represent the rest.}}ta of

og}he/ uund Yy made
under my-supervision in Mareh 2001, / ) j

poce

L e
7KENL. RE!NINGER PLs, 2&@
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EXHIBIT B
ANNEXATION AREA METES & BOUNDS DESCRIPTION (Mapped)
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EXHIBIT C
2013 ANNEXATION PROGRAM
CITY OF CIBOLO, TEXAS

T

oy ety Foro- S

Upon anmexation of the area identified above the City of Cibolo will provide- City services. utilizing methods by
which it extends services to any other equivalent area of the City.

SERVICES PROVIDED BY THE EFFECTIVE DATE OF ANNEXATION

1.

Police Protection

The City of Cibolo, Texas and its Police Department will provide police protection to newly annexed areas
at the same or similar level of service now being provided to other areas of the City with like topography,
land use and population density as those found within the newly annexed areas. The Police Department
will have. the responsibility to respond to all dispatched calls for service ok assistance within the newly
annexed areas.

Fire Protection and Emergency Medical Services

The City of Cibolo, Texas and its Fire Department, and the Cibolo Volunteer Fire Department, will provide
fire protection to newly annexed areas at the same or similar level of service now being provided to other
areas of the City, with like topography, land use and population density as those found within the newly
annexed areas.

The City of Cibolo, Texas contracts: with the City of Schertz for EMS services and will provide EMS
services through that confract to newly annexed areas at the same or similar levél of service now being
provided to other areas of the City, with like topography, land use and population dersity as those found
within the newly annexed areas.

NMaintenance of Water and Wastewater Facilities

All of the newly anmexed property is within the water and waste water service area of Green Valley SUD.
The City of Cibolo does not own or maintain water or waste water facilities in the annexation area at the
time of the proposed annexation. Any existing GVSUD water or sanitary sewer facilities that may be
present in the annexation area shall continue to be maintained by GVSUD. Any water or wastewater
facilities that may be dedicated to, or acquired by, or installed by the City of Cibolo, subsequent to the
proposed annexation, shall be maintained by the City of Cibolo at such time as said ufilities are acéepted by
the City of Cibolo. Existing water and wastewater facilities owned by the City of Cibolo outside of the
annexation area shall be available for the point of use extension based upon the City of Cibolo standard
extension policies in the Cibolo UDC, as may be amended, and action by the City. Council.

Solid Waste Collection

The City of Cibolo, Texas contracts for the collection of solid waste and refuse within the corporate limits
of the City with Bexar Waste. Solid waste collection will be provided to citizens in the newly annexed
areas at the same or similar level of service now being provided to other areas of the City with like
topography, land use and density as those found within the newly -annexed areas. The City may négotiate
with annexed areas to allow continued services with an existing solid waste management provider. After
the second anniversary of the annexation date, the City will impose fees and provide the service.

If areas ‘with private roads and/or gates are arranged so that garbage may be collected without creating a
safety hazard, the City, at its discretion, may collect the garbage provided proper indemnification is
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received from the community association or individual property owners. The City will then impose fees
and provide the service. Garbage collection locations shall be subject to the approval of the Sanitation
Manager. In the event the City does not collect garbage within the areas with private roads and/or gates,
residents of these areas will not be billed for service after the two-year date.

Maintenance of Roads and Streets

Any and all public roads, streets or alleyways shall be maintained to the same degree and extent that other
public roads, streets, and alleyways are maintained in areas of the City with like topography, land use and
density as those found. within the newly annexed areas. Private roads will remain under the ownership of
the homeo¥ners association and as such maintained by the association.

Maintenance of Parks, Playgrounds, and Swimming Pools

The City of Cibolo, Texas is not aware of the existence of any publicly owned parks, playgrounds or
swimming pools now located in the proposed areas of annexation, In the event amy such parks,
playgrounds, or swimming pools do exist and are public facilities, the City will maintain such areas and
facilities to the extent and degree and to the same or similar level of service now being provided to other
such areas and facilities-within thé corporate limits of the City with like topography, land use and density as
those found within thé newly annexed.areas. Private facilities will remain under the ownership of the
homéowners association and as such maintained by the association.

Maintenance of any Publicly owned Fagéility, Building or Municipal Service

The City of Cibolo, Texas is not aware of the existence of any publicly owned facility, building, or other
unicipal servicé now located. in the proposed areas of annexation. In the event amy publicly owned
facility, building, or other nmnicipal service does exist and are public facilities, the City will maintain such
areas and facilities to the extent and degree and to the same or similar level of service now being provided
to -other such areds and facilities within the corporate limits of the City with like topography, land use and
density as those found within the newly annexed areas..

Other Services

The City of Cibolo, Texas finds and defermines that such services as planning, code enforcement, animal
control, library, parks and recreation, court and general administration will be made available after the
effective date of annexdtion at the same or similar level of service now being provided to other areas of the
City with similar topography, land use and density as those found within:the newly annexed areas.

CONSTRUCTION OF ANY CAPITAL IMPROVEMENTS TO BE COMPLETED WITHIN 2 ¥ YEARS

1.

Police and Fire Protection and Solid Waste Collection

The City of Cibolo, Texas, finds dnd determines that it is not necessary to acquire or construct any capital
improvements within 2 % years of the effective date of the annexation of the particular annexed areas for
the purpose of providing police protection, fire. protection, emergency medical services or solid waste
collection. The City finds and determines that it has at the present time adequate facilities and other
resources to provide tlie same type, kind and level of service and protection which is presently being
administered to other areas already incorporated in the City of Cibolo, Texas with like topography, land use
and population density as those found within the newly annexed-areas.

WaterN\iastewater_Facilities
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The City of Cibolo, Texas, finds and determines it is not necessary for the City of Cibolo to acquire or
construct any capital improversents within 2 % years of the effective date of the anfiexation of the
particular annexed areas being annexed. -

3. Roads and Streets

The City of Cibolo, Texas, finds -and determines it-is not necessary to acquire or construct any capital
improvements within 2 % years of the effective date of the annexation of the particular annexed areas.

4 Maintenance of Parks, Plavgrounds, and Swimming Pools and Any Other Publicly Owned
Facility, Building, or Service '

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct aity capital
improvements within 2 4% years of the effective date of thie annexation of the particular annexed areas for
the purpose of parks maintenance, playgrounds, swimming pools and other publicly owned facility,
building or service.

5. Maintenance of Current Septic System

Any resident who currently utilizes a septic system to manage wastewater shall be entitled to continue said
system except for the following:

Should a:septic system located within 500-feet of an existing sewer main fail to the point where repair costs
will exceed the cost of replacement, the property owner shall be required to connect to the sewer system.

SPECIFIC FINDINGS

The City of Cibolo, Texas, finds and.determines that this proposed servi¢e plan will not provide any fewer services
and will not provide a lower level of service in the areas being considered for annexation that were in existence it
the proposed areas at the time immediately preceding the anmexation process. Given the proposed annexation areas’
topography, land utilization and population density, the service levels to be provided in the newly anriexed areas. will
be equivalent to those provided to other areas of the City with similar characteristics.

TERMS

This plan shall be valid.for a term of ten (10) years. Renewal of the Service Plan is-at the discretion of the City of
Cibolo.

LEVEL OF SERVICE

Nothing in this plan shall iequire the City to provide a uniform level of full municipal services to each area of the
City, including the annexed areas, if different claracteristics of topography, land use, and population density are
consideréd a sufficient basis for providing different levels of service.

AMENDMENTS

The plan shall not be amended unless public hearings are held in accordance with Chapter 43 of the Texas Local
Government Code.
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UPDATED CITY LIMITS/ETJ MAP (ANNEX AREA)
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DOCKET NQ. 453702

BEFORE THE

PUBLIC UTILITY COMMISSION

OF TEXAS

P LS L AL LSS L M S MY

COUNTY

CITY OF CIBOLO’S REPLY TO BRIEFS OF
GREEN VALLEY SPECIAL UTILITY DISTRICT AND
COMMISSION STAFF ON THRESHOLD LEGAL/POLICY ISSUES

COMES NOW the City of Cibolo (the ~City™). by and through its undersigned attorneys
of record. and files this Reply ("Reply™) to the Briefs of Green Valley Special Utility District
(~District”™) and the Public Utility Commission ("Commission”™) Staff on Threshold Legal/Policy
Issues in this matter, filed on June 6. 2016. According to the Commission’s Order Requesting
Briefing. replies are due on June 14. 2016. Thus. this Reply is timely filed. In support of its
Reply, the City respecifully shows the following:

I REPLY

A May the Commission deny a municipality’s application secking single certification
under TWC § 13.255 solely on the basis that a retail public utility that holds a CCN
for all or part of the requested service area is also 2 holder of a federal loan made
under § 1926(a) of the Federal Consolidated Farm and Rural Development Act? In
answering this issue, please address whether the Commission has authority to
determince whether a federal statute preempts state law (the “lssue”).

No. The Commission cannot deny the City’s application (the “Application™) for single
sewer certificate of convenience and necessity ("CON™) certification under Texas Water Code
("TWC™) § 13.235 solely on the basis that the Distriet, the sewer CON holder, is also a holder of
a federal loan from the United States Department of Agriculture {(the ~USDA Loan™) made under

§ 1926(a) of the Federal Consolidated Farm and Rural Development Act (the “Act™). The

Commission, an agency ol the State of Texas. does not have authority under the Texas

CITY OF CIBOLO'S REPLY BRIEF ON THRESHOLD LEGAL/POLICY 1SSUES 2
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Constitution, TWC § 13.255. or any other statute or applicable law to evaluate and render a
decision on the City’s Application based upon criteria outside the bounds cstablished by the
Texas Legislature in TWC § 13.255. To this end. the application review protocol in TWC
§ 13.255 docs not direct the Commission to consider whether the entity being decertified has a
USDA Loan. or whether TWC § 13.253 is preempted by 7 U.S.C.A. § 1926(b). To conduct an
independent analysis of such issucs is outside the purview of the Commission; and the proper
branch of government to make a determination as to whether a state law is preempted by a
federal law is the judiciary. That is precisely why the District recently filed a complaint against
the City in federal district court concerning alleged violations of § 1926(b).

Accordingly. the Commission, in considering this above-listed Issue, should set aside the
arguments in the District’s brief and instead continue to process the City’s Application under
TWC § 15.255. which is the policy the Commission has been implementing since receiving the
authority from the Texas Legislature to regulate water and sewer CCNs.  The Commission’s
current policy. cvidenced in its action and rules. is consistent with the positions stated in the
Brief of the City: that the Commission, in processing an application to transfer. modifv, or
decertify a water or sewer CCN. will not consider whether the entity being decertified is a debtor
of a USDA Loan made under § 1926(a) of the Act.  Implementing such protocol is sound policy,
because the Commission, in its processing of a water andfor sewer CCN transfer or
decertification application, is not the entity with jurisdiction to determine whether the CCN
decertification would result in a violation of § 19206(b).

If the Commission decides that it may evaluate issucs outside the bounds of TWC §
13.255 when reviewing the City’s TWC § 13.255 Application, as proposed by the District in its
Briefl then it is certainly premature for the Commission to determine whether 7 US.CA. §
1926(b) preempts TWC § 13.235 in this case. If the Commission were to take on the role of
being a fact finder and making legal determinations concerning a federal statute in this matter,
then the Commission would need 1o (1) have rules identifying the process and criteria under

which the Application would be cvaluated, so that the City knows how it can meet its burden of

CITY OF CIBULU'S REPLY BRIEF ON THRESHOLD LEGAL/POLICY ISSUES 4
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proof and so that the Commission has a protocol for processing the application. and (2) provide
an opportunity for the City and Commission to obtain information from the District {presumably
through discovery) to address any allegations by the District. thereby (illing the record as to the
Commission’s criteria regarding the 7 US.C.A. § 1926(b) criteria.  However. no such
Commission rules exist.

Further. there are questions of fact regarding all the District’s claims regarding the 7
U.S.C.A. § 1926(b) criteria concerning the Application.  For example. as of the date of this
filing. the District has not submitted a copy of its alleged USDA Loan. so it is unclear whether it
has a qualifying loan. Since neither TWC § 13255, 16 Tex. Admin. Code § 24.120, nor the
Commission’s application form for TWC § 13.255 applications require such information, the
parties have not been able o fully address this question, as they would in a court of Jaw.

As discussed in more detil herein, the District’s brief attempts to confuse this
straightforward separation of powers/jurisdictional aspects of the Issue by addressing topics well
outside the bounds of the Commission’s request for briefs, namely. whether the Application
should be denied under the 7 U.S.C. AL § 1926(b) criteria; and the portion of its Brief that docs

discuss the Issuc advocates positions that are not supported by fact or law,

1. Commission Cannot Not Deny the Application Based Upon Alleged § 1926
Preemption.

(a) Separation of Powers — Criteria for the Commission to Apply to the
City’s TWC § 13.255 Application

Contrary to the District’s Brief. federal caselaw does not grant the Commission authority
to deny the City’s Application filed under TWC § 13255, Rather. the only entity that can grant
the Commission authority to take an action on an application filed under TWC § 13.255 is the
Texas Legislawure. and the criteria that the Texas Legislature has established and directed the
Commission to apply in processing & TWC § 13.255 application is clear and unconditional:

“The utility commission shall grant single certification to the
municipality.”

]
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No other statute regarding CCN decertification applications in TWC. Chapter 13 is as
clear as this law, and the City’s Application should not be processed based upon other criteria
not included in this statute, namely. 7 US.C.A. § 1926(b).

The District mistakenlv spends a majority of its Briet” providing its interpretation of the
federal court decisions and holdings of the meaning of “making service available™ under 7
U.S.C.A. 1926(b), and then analyzing whether those tests have been met conceming the
Application. However. the District skips over the first. most impertant step in the request for
briefing — that is — does the Commission even have the authority 1o make its own independent
interpretations of these federal court opinions and then make decisions on applications filed
under TWC § 13.255 based upon those interpretations, outside of the protocol established by the
Texas Legislature? It absolutely does not, and 1o do so would be a drastic change in Commission
policy concerning CCN decertification applications and would ignore the intent 61‘ the Texas
Legislature. The District’s discussion of its opinions on federal case law is not only secondary to
this first. critical constitutional law question. but it is also beyond the scope of the request for
briefing.

Article 2, Section 1 of the Texas Constitution provides for the separation of powers in
state government and prohibits the overlapping of power between the branches of state
government.’ Separation of powers may be violated in two ways: onc branch of government
assumes or is delegated a power that is more properly attached to another branch or when one
branch unduly interferes with another so that the other branch cannot effectively exercise its
constitutionally assigned powers.> Here. the District’s position that the Commission may make

interpretations and rulings regarding preemption by o federal law would result in the

" A brief that exceeds the Commission’s allowabic page limit,

oTEX. ConsT.art 1L § 1.
Tex. Comnt'n o Emt], Quadine v, Abbort 311 SW.3d 063, 672 (Tex. App.—Austin 2010, pet denied)
(citing Jones v, Srate. 803 S.W.2d 712, 713-16 (Tex. Crim. App. 1991)).
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Commission assuming a power that is more properly attached to another branch, namely, the
judiciary.

The Texas Constitution explicitly vests the judicial power of the state in the courts.) The
core of judicial power embraces the power to: (1) hear evidence: (2) decide the issues of fact
raised by the pleadings: (3) decide questions of law: (4) enter a final judgment on the facts and
law: and (3) exceute the final judgment.® The essence of judicial power is thus to adjudicate
upon and protect the rights of individuals and to construc and apply laws to that end.® In fact. the

e

Supreme Court has Jong held that it is “emphatically the province and duty of the judicial
department o say what the law is. . . . If two laws conflict with each other, the courts must
decide on the operation of cach.™ Thus. not only is interpretation of laws a duty of the judiciary,
fundamental preemption jurisprudence specifies that preemption is appropriately addressed by
the courts in interpreting potential conflicts in faw,

A state agency. on the other hand. is a creature of the legislature and only possesses
powers that the legislature expressly delegates to it and those necessary for the accomplishment

of its duties.® Texas courts refuse to imply any additional authority to an administrative agency.

especially authority that would usurp the duty of another branch.’

YOTEN.CONST. art. V. § 1
brre KLR. 1T SW.3d 703, 714416 ( Fex. App.—Houston [ 14t Dist.] 2005, no pet.).
Y Muoreow v, Corkin, 62 SOW.2d 654 (Tex. 1933),

Aurbury v, Madison, 5 US, 137 (1803) {explaining that “if a law be in opposition to the constitution:
if both the law and the constitution apply to a particular case, so that the court must either decide that case
conformably 10 the law, disregarding the constitution: or confurmably to the constitution, disregarding the law; the
court must determine which of these conflicting rules governs the case. This is the very essence of judicial duty.”)

Pub, Und. Comm'n of Texas v. GTE-SW, fne. 901 S;W . 2d 401, 407 (Tex. 1995): Ciny of El Paso v.
Pub. Usil. Comm n of Tex.. 839 S.W.2d 895, 909 {Tex. App.—Austin 1992). a¢ffd in part and rev’d in part on other
grognds, 883 $.W.2d 179 (Tex. 19943}, Like other state administrative agencies, the Commission “has only those
powers that the Legislature expressly confers upon i, and “any implied powers that are necessary 10 camy out the
express responsibilities given to it by the Legislatwe™ Pub. Util. Comm’'n of Texas v. Ciry Pub. Serv. Bd.. 53
S.W.3d 310, 316 (Tex. 2001 ).

Y See Sexton v, Monnt Civet Cemerery Avs'n, 720 S.W.2d 129, 137 (Tex. App.—Austin 1986, writ ref'd
nr.e..
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Accordingly, the City reiterates its position that the Commission may not deny the
Application under TWC § 13.255 solely on the basis that the CCN holder to be decertified holds
a USDA Loan, The Commission has clear jurisdiction under TWC § 13.255 1o process an
application for single certification to a municipality. but it does not have authority to determine
whether 7 U.S.C.A. § 1926(b) preempts state law in any particular instance. A court of general
jurisdiction is the correct entity to assess and determine whether a state law is preempted by a
federal Jaw. Thus, the Commission should process the City's TWC § 13.253 application in
accordance with the protocol established by the Texas Legislature in that statute (as implemented
by the Commission in its rules) and allow a court to decide whether a federal statute preempts

such state law, if asked.

{H Citv’s interpretation of the eriteria to consider in an
application to decertify a CCN is consistent with Texas
Legislators

In this matter. the Texas Legislature has expressly given the Commission authority over
the amendment of CCNs under TWC § 13.255.'" No party has denicd the Commission’s
authority here, However. nothing in the statute or in TWC. Chapter 13. Subchapter G, or TWC,
Chapter 13, generally. implies thar the Commission should consider. in processing a TWC
§ 13.235 application, any other law. such as 7 U.S.C.A, § 1926(b).

To this end, the Texas Legislature is clear as 1o what the Commission should and should
not consider in processing an application to decertify a CON holder, including when the CCN
holder is a debtor of a USDA Loan. On March 24, 2013, Scnators Nichols and Creighton sent

the Commission a letter, providing the following interpretation of Scnate Bill 373, passed by the

Texas Legislature in the 82™ Legislature. in 2011, amending TWC § 13.254:

It was and is our intention that “service™ should mean the actual
provision of water or sewer service to the properly in question.
We do not support an interpretation that merely “making service
available™ is providing service to a tract of land. It is our belief
that the compensation portion of Section 13.234 adequately takes

¥ See. City's Brief on Threshold LegalPolicy Issues, 3-3 (June 6. 2016).
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care of any losses for potentially or actual stranded investment on
the part of the CCN holder."

While this letter pertains to TWC § 13.254, the message is clear: when reviewing a CCN
decertification application. the Commission should not evaluate the 7 U.S.C.A. § 1926(b)
criteria.  Senate Bill 373 amended TWC § 13.254, in light of the holding in the Creedmoor-
Maha Water Supply Corporation v, Texas Conunission on Environmental Quality case,
establishing a new process in TWC § 13.254(a-5) enabling a landowner o remove his or her land

from the water and sewer CCN under certain circumstances, as follows:

As an alternative to decertification under Subsection (a) and
expedited release under Subsection (a-1), the owner of a tract of
land that is at least 25 acres and that is not reeciving water or sewer
service may petition for expedited release of the area from a
certificate of public convenience and necessity and is entitled to
that releasc if the landowner’s property is located in a county with
a population of at least one million, a county adjacent to a county
with a population of at least onc million, or a county with a
population of more than 200,000 and less than 220,000 that does
nol contain a public or private university that had a total
cnrollment in the most recent fall semester of 40,000 or more, and
not in a county that has a population of more than 45,500 and less
than 47.500."

Through this March 24. 2015 letter. the two Senators removed any confusion as to what
the word “service” may mean in TWC § 13.254(a-5). To this end, the Senators state that the
word “service” does not mean “making service available™, This is a critical clarification because
the term “making service available™ is the phrasc used by the federal courts in 7 U.S.C.A.
§ 1926(b) cases. Accordingly. the two Senators are confirming that the Commission should not
consider the federal protocol in a TWC § 13.254(a-5) application.

Applications under TWC §§ 13.254(a-5)" and 13.255 are two routes to the same end

result-CCN  decertification: and, an application under either statute could result in the

Y March 24, 2015 letter from Senator Robert Nichols and Senator Brandon Creighton to the Public
Utility Commission, attached hereto as Attachment 1.

2 Tex. Water Code § 13.254(a-5)(West 2016).

B This could also include a CON decertification application under TWC § 13.254() and (a-1).
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decertification of a CON holder that is a debtor of a USDA Loan. Here, in the City’s TWC
§ 13.255 application. there is no confusion as in TWC § 13.254(a-5), because the issuc of
whether the CCN holder provides service is not considered in a TWC § 13.255 application.
Instead, the Commission is directed that it “shall grant single certification to the municipality.”
The overarching point here is that the Texas Legislature has directed the Commission not to
consider the 7 U.S.C.A. § 1926(b) criteria as part of the analysis of a CCN decertification
application, There is no reason to infer any other interpretation from the Texas Legislature.
Again. it is not cnough that a power be reasonubly useful 1o the Commission in
discharging its duties: the power must be either expressly conferred or necessarily implied by
statute. The agency may not “exercise what is effectively a new power, or a power contradictory
to the statute. on the theory that such a power is expedient for administrative purposes. ™"
(b)  Case Law and Statute Cited by Commission Staff Do Not Support

Commission’s Consideration of Federal Preemption, and Commission
Actions Indicate That It Does Not Consider Federal Preemption

The cases and statute cited by Commission Staff in support of its claim that “the
Commission may deny a municipality’s TWC § 13.235 application based on 1926(b)” do not
support the conclusion reached by Stafl or the proposition that the Commission can consider
federal preemption issues. Further. Commission Stafl’s Brief does not directly address whether
the Commission can determine preemption issues. Rather. its conclusions are based on the
contentions that (a) the Commission must avoid violating federal law: and (b) Chapter 13 of the
TWC gives the Commission the authority to “regulate and supervise the business of cach water
and sewer utility within its jurisdiction™ and to “do all things, whether specifically designated in
this chapter or implied in this chapter, necessary and convenient to the exercise of this power and
jurisdiction.™  The City respectfully disagrees with those contentions.  Further, even if the
Conunission did take 7 U.S.C.A. § 1926{b) into consideration when it processes a TWC

§ 13.255. the Commission’s rule implementing TWC § 13.255, both as currently written and as

B pub, Utit. Comn'n of Texas v. Ciiy Pub, Serv. B, 33 S.W.3d 310, 316 (Tex. 2001).
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proposed in the current Commission rulemaking matter for such rule. do not contain a rubric for
7US.CA. §1926(b) that an applicant can address when processing a TWC §13.255
application.
(i) Cited case lIaw does not support Commission consideration of
§ 1926(h) elements or whether § 1926(b) preempts TWC
§ 13.255
While it may be difficult to argue with the general coneept that the Commission should
avoid violating the law. cither at the federal level or the state level. there is a difference between
actively violating a legal obligation under the law and saying that the Commission has
jurisdiction to interpret federal law and its potential preemption of state law. This is especially
true when cowurts that do have jurisdiction 1o interpret federal law or 1o determine preemption
issues disagree over how to apply the lederal law with respect to differing factual situations. as is
the case with § 1926(b). No case law cited by Commission Staff or the District stands for the
proposition that the Commission has authority or is required to consider the application of
§ 1926(b) in cases where the CCN of a federally indebted entity is at issue or is prohibited {rom
acting under state law where a conflict with § 1926(b) is claimed.
In the first case cited by Commission Staff, North Alamo Water Supply Corp. v. City of

'* the U.S. Court of Appeals- Fifth Circuit affirmed that the district court acted

Sen Juan, Tex..
appropriately in providing injunctive relief against the city when it prohibited the city from
actually providing service within the CCN service arca of a federally indebted water supply
corporation. In that case. the city. apart from actively providing service within the water supply
corporation’s CCN, filed applications under TWC §§ 13.254 and 13.235 1o try to decerlify
portions of the water supply corporation’s CCN.  But the applications were filed only after the
waler supply corporation had already filed a claim for injunctive relief against the city in a
federal distriet court. The injunction issued by the federal district court, in part, required rhe ciry

1o contact the regulatory agency to withdraw its applications. No injunction of a state ageney

30 £.3d 910 (36h Cir. 1996).
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was at issue, and the court did not reach the question of whether the applications themselves
were preempted by § 1926(b)."°

The other cases cited by Staft are distinguishable from the Application as well. In Ex
parte Young." the main issue at question was the “proper exercise of the jurisdiction of the
Federal courts. as limited and controiled by the Federal Constitution and the Taws of Congress.”'
In that case. the U.S. Supreme Court decided, among other things. that the federal circuit court
had jurisdiction over a matter where state legislation was claimed to violate due process and
cqual protection under the Constitution of the United States. Further. it was appropriate for the
circuit court to issuc a preliminary injunction against the Minnesota atlorney sencral 1o prohibit
him from enforcing the law in question pending the outcome of the case. A day after granting
the preliminary injunction, the attorney general. in violation of the injunction, had taken action to
enforce the state law.'” The circuit court ended up holding the atorney general in contempt for
violating the injunction. The attorney general argued that the federal court had no jurisdiction to
enjoin him, as Minnesota attorney gencral. from performing his discretionary official duties and
that the suit was also in conflict with the 11™ Amendment of the U.S. Constitution.

The Court first held it was appropriate for the circuit court o exereise general jurisdiction
where a Constitwional claim was at issue. and in fact. it had a duty to do s0.¥ The attorney
gencral had also argued that because the law in question did not specifically make it the duty of
the attorney general to enforce the law. he had full general discretion whether to attempt its
enforcement or not. and the court could not interfere to comrol him as attorney general in the

. o~ g « S i .
exercise of his discretion.”! The Supreme Court held that, while the court could not control a

Y Seeid m919.
7209 1S, 123 {1908).
M kd w142,

Soe fd. at 133,

0 Seeid. at 143-45.
o 158,
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state officer’s exercise of discretion. there was no interference with his discretion under the facts
of the case.” ~[NJo affirmative action of any nature is dirceted. and the officer is simply
prohibited from doing an act which he had no legal right to do. An injunction to prevent him
from doing that which he has no legal right to do is not an interference with the discretion of an
officer.”™ Further. “[i}f the act which the state attorney general sceks to enforee be a violation
of the Federal Constitution. the officer. in proceeding under such cnactment. comes into conflict
with the superior authority of that Constitution. and he is in that case stripped of his official or
representative character and is subjected in his person to the consequences of his individual

a2
conduct.”™??

Therefore. at the point that the he decided. on his own, to enforce the potentially
unconstitutional faw. he put himself in the jurisdiction of the federal courts, and had no claim to
state sovereign immunity.

Saying the federal courts have jurisdiction to enjoin a state officer from enforcing a
potentially unconstitutional law (which is not claimed here) is a far cry from saying an agency or
statc officer has a duty to interpret a federal statute to determine whether that statute preempts a
state law. Likewise. Ferizon Maryland, Inc. v. Public Service Com'n of Maryland,” is a case
about federal courts” original jurisdiction over a matter and whether the 11™ Amendment of the
U.S. Constitution provides immunity from suit for injunctive relicf against a state regulatory
commission when the suit is brought under a federal stae.™

The bottom line here is that rather than demanding that state actors interpret federal law
or determine preemption issues, both Ex parte Young and Verizon allow jederal cowrts o

determine these issues and to issue injunctions o prevent state agencies or actors from enforcing

= Id o at 159,

= ld.

= ldoay 1539-160.

T 335 UL, 6535 (2002).
" Sve id, at 633-36.
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or acting on state laws that those courts have determined may or will violate federal law in that
particular case.
(i) Cited TWC statutes do not support Commission consideration
of § 1926(b) clements or whether § 1926(b) preempts TWC
§ 13.255
The main statutes that Commission Staft cites for the assertion that the “Texas Water
Code authorizes the Commission 1o apply federal law when necessary™ are TWC §§ 13.041 and

13.241. TWC § 13.041(a) provides:

The utility commission may reguliate and supervise the business of
ecach water and sewer utility within its jurisdiction, including
ratemaking and other economic regulation. The commission may
regulate water and sewer utilitics within its jurisdiction 1o ensure
safe drinking water and environmental protection,  The wiility
commission and the commission may do all things, whether
specifically designated in this chapter or implied in this chapter,
necessary and convenient 1o the exercise of these powers and
jurisdiction.  The utility commission may consult with the
commission as necessary in carrying out its duties related to the
regulation of water and sewer utilities.

TWC § 13241 provides the general guidelines for the Commission’s granting and
amending of CCNs. Nowhere in TWC § 13.241 does the Texas Legislature indicate that the
Commission should determine whether federal law applies in any given case or that the
Commission should consider the existence of federal debt on its consideration of CON issues.

Staif, in quoting TWC § 13.041. asserts that “implicit in that which *is necessary” is the
duty 1o recognize and apply overarching statutory authority.”™ and “thus. the Commission is
required to acknowledge and apply federal law to its regulation of the business of the water
utilities within its jurisdiction.™®” This is a tenuous claim, however. The above statute grants the
Commission authority “to do all things. whether specifically designated in this chapter or implied
in this chupter. necessary and convenient to the exercise of these powers and jurisdiction.™ Staff

appears to scize an the word “implied.” rather than the phrase “implied in this chapter.” Nothing

* Commission Staffs Response 1o Order Requesting Briefing un Threshold Issues at 3 (June 6, 2016).,
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in TWC, Chapter 13 authorizes the Commission to. or implies that it should. determine the issue
of whether preemption under § 1926(b) applies. To the extent the Commission contends that the
general grant of jurisdiction to the Commission in TWC § 13.041 expands the Commission’s
scope of authority to consider laws when processing an application under TWC § 13.235. a
conflict would arise because TWC § 13.255 specifically directs that, “[iThe Commission shall
grant single certification 1o the mur1icipz1]ily."2x Any analvsis that could prevent the execution of
that directive in TWC § 13.255 is irreconcilable with that law: and, such an interpretation
violates Texas law, as the Texus Code Construction Act states that the specific provisions of

TWC § 13.255 prevail over the gencral provision of TWC § 13.041:

(b) if the conilict between the general provision and the special or
local provision is irreconcilable, the special or local provision
prevails as an exception to the general provision, unless the gencral
provision is the later enactment and the manifest intent is that the
general provision prevail.?”

In fact. if the Commission decided to put itself in the position of deciding federal
preemption issues without direct statutory authority on CCN decertification applications. it will
obligate itself to determine if § 1926(b) applies in cases where the Texas Legislawre has
expressly prohibited its application.  For example, TWC § 13.234(a-6). another state statute
providing for the decertification of a CON. directly states that the “utility commission may not
deny a petition received under Subscetion (a-3) based on the fact that a certificate holder is a
borrower under a federal loan program.”™ If the Commission decides that it can determine that it
must “avoid violating federal law.” and it determines that amending a CCN when § 1926(b) is
applicable contradicts federal law. then it will dircctly put itself in conflict with a State

legislative directive.

% Tex. Water Code§ 13.255(¢).

ay

7 Tex. Gov't Cade § 311.026(b) (West 2010).
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(iii) Commission actions indicate that it does not support
consideration of § 1926(h) clements or whether § 1926(b)
preempts TWC § 13.255.

The Commission™s rule implementing TWC § 13.255. 16 TAC § 24.120. does not contain
any indication that the Commission would consider 7 U.S.C.A. § 1926(b) in processing the
City’s Application filed under TWC § 13,255, While 16 TAC § 24.120(b) requires the CCN
holder to notify its Henholders of the TWC § 13.255 single certification process, which is not
limited 10 a USDA Loan, the purpose of such notification is so that the lender can “provide
information to the commission sufficient to establish the amount of compensation necessary o
avoid impairment of any debt allocable to the area in question,” not so that the Commission can
conduct a preemption analysis.™

Additionally. according 1o the statutory construction doctrine of expressio wnius est
exclusio alteris. the expression of this purposce implics the exclusion of all other purposes,
including § 1926(b) preemption. Had the Commission intended for § 1926(b) to be considered
in processing a TWC § 13.255 application. like the City’s Application, such a purpose would
have been specified in the regulations just as it specified the purpose of determining
compensation amounts. The exclusion of § 1926(b) considerations thus implies that the
Commission does not support consideration of § 1926(b) at this stage.

Further, if the Commission desired to change its policy and begin evaluating 7 U.S.C.A.
§ 1926(b) when processing a ‘TWC § 13.235 application. then the Commission would need to
have rules in place to establish a set of eriteria. Again. no rules exist. Plus, the Commission is
currently undertaking a review of its CON rules in Docket No. 45111, and it has not proposed
any amendments to 16 TAC §24.120th) indicating that it will start evaluating 7 U.S.C.A.

§ 1926(b) when processing a TWC § 13.255 application.

{¢) The District Provides No Credible Bagis for the Commission fo
Determine that the Commission Should Ceonduct an Analysis of

34

16 TAC § 24.120(b)(2)2016). This rule logically implements TWC § 13.255(g-1), authorizing the
Commission to adopt rules goserning the evaluation of the fuctors 1o be considered in determining the monetary
compensation under Subsection {g).  Again, this luw does not authorize or direct the Commission to Jook @
7 LS.CLA. § 1926(b) or perform a preemption analysis of that law,
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whether 7 U.S.C.A. § 1926(b) Preempts the City’s TWC § 13.255
Application.

The District’s contention that the Commission should deny the Application because
7 U.S.C.A. § 1926(b) preempts TWC § 13.255, as applied to the Application, is decidedly less
reasoned than Stafl’s, and its actions contradict its own arguments. The District simply asserts,
without statutory or case law support. that “the Commission may deny a municipality’s
application seeking single certification solely on the basis that the utility holding the CCN is also
indebted to the federal government because 7 U.S.C.A. § 1926(b) preempts TWC § 13.255.7!
The District cites no statute or case that gives the Commission the authority to determine that
state law is precmpted by federal law or that the Commission has the authority to apply
§ 1926(b) law to the facts at hund. First. the District spends some time quoling a case where the
issue at hand was whether a federal courl. not a stale agency, should dismiss a case when a
federal question was involved and whether the federal court should consider the state’s policy in
making its decision on an issue where the court found federal preemption applied.*® Sccond, the
District includes its lawsuit in federal court against the City as an exhibit to its Brief. The filing
of such complaint undermines its entire argument that the Comumission. a state agency, should be

conducting the very analysis that it has asked a federal court to undertake.

) The Commission should not conduct an analysis of whether
7 U.S.C.A. § 1926(b) preempts TWC § 13.255, as applied to the
Application.

The District failed 10 demonstraie that the Commission has the authority to adjudicate
issues arising under 7 U.S.C.A. § 1926(b). In order to determine whether § 1926(b) preempts
TWC § 13.255 entails an interpretation of a federal statute. The “ultimate touchstone™ in every

preemption case is the purposc of the legislature, which is often only divined through an

' Green Valley Special Utility District’s Brief on Threshold Legal/Policy Issues at 1 (June 6, 2016).

2 Qee District's Brief vn Threshold Legal/Policy Issues at 1] and its arguments under Becker-Jiba v. City
of Keufinan. 2003 U.S. Dist. LEXIS 10334, Also. note that the Texas Water Code section cited in the District
Court’s opinion is misapplied, TWC § 13.181(bj applics specifically to rate regulation under that specific subchapter
and not to Chapter 13 as a whole. In any case, the section prohibits conflicts with *federal rulings™ and does not
imply that the Commission should interpret federal Jaw or decide preemption issucs in a general way.
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T
3

interpretation of statutory language and structure,™  The Commission. however, lacks any
authority under its delegated powers to interpret a federal statue. Moreover, the District failed to
establish any authority that confers such jurisdiction upon any Texas state agency. including the
Commission, to adjudicate such issues arising under § 1926(b).

The District suggests that North Alamo Water Supply Corp. v. Citv of San Juan. Tex.
provides the Commission with the authority necessary to interpret § 1926(b).>* However. that
casc only addresses the application of § 1926(b). not the Commission’s — or any other state
agency’s — authority to interpret § 1926(b). Instead of providing any legal basis for the
Commission to have authority to determine federal preemption issucs, the District spends almost
the entircty of its brief arguing why it thinks it meets the “service provided or made available™
clement of 1926(b) protection.

In actuality. the District’s arguments illustrate the problems that would be created by the
Comumission asserting jurisdiction to decide the applicability of a federal statute. It is clear from
the District’s seven pages of argument on the service issue that federal courts and Texas courts
are far from agreeing on how the service element of § 1926(b) is met. As the Austin Court of
Appeals of Texas stated in Creedmoor-Maha Water Supply Corp. v Texas Conumission on

EN

Environmental Qualin:

The U.S. Supreme Court has not yet spoken as to the meaning or
scope of "provided or made [service] available”™ in section 1926(b).
whether this provision embodies a legal or factual component or
both. and what cach component would require. For further
guidance. we may look to the jurisprudence of the lower federal
courts. Creedmoor suggests that we should ignore cases {rom
oulside the Fifth Circuit because “we are not in the 10th Circuit],]
we are in the Fifth Circuit]:] thereforel.] the holding of Fifth
Circuit should control.” To the contrary. the Texas Supreme Court
has instructed us that while we “may certainly draw upon the
precedents of the Fifth Circuit ... in determining the applicable

Wyeth v. Levine, 555 U.S. 555, 565 (2009,
90 F.3d 910 (5th Cir, 1996),
307 S.W.3d 505,

CITY OF CIBGLO™S REPLY BRIEF OX THRESHOLD LEGAL POLICY ISSUES 18
71092235

178



Attachment C
Page 19 of 96

federal rule of decision. {we] are obligated to follow only higher
Texas courts and the United States Supreme Court.™ Penrod
Drilling Corp. v. Williams, 868 S.W.2d 294, 296 (Tex.1993) (per
curiam). And absent such binding awthority. as Penrod indicates,
we must independently determine the applicable federal rule of
decision and may draw not only upon the Fifth Circuit but ~any
other federal or state court™ 1o that end. /d. at 296.%¢

In fuct, the Texas Cowrt of Appeals in Austin declined 1o follow the holding Norih
Alamo, reasoning that the facts at issue in that case allowed the Fifth Circuit 1o decide the
~providing service™ issuc based on actual service being provided by the water supply
corporation.”’ It concluded that the protection of § 1926(b) “is *defensive” in nature. intended “to
protect territory already served by a rural water association from municipal expansion into the
rural water association’s aren.” ™ In the Creedimoor case. however, Creedmoor came “no closer
1o pleading facts meeting this requirement than a bare assertion that it “stands ready willing and
able’ 1o serve |a development| “under the court’'s holdings in North Alamo” and “under the terms
of its lawtul tarifl’ the Texas Health and Safety Code. the Texas Water Code and TCEQ Chapiers
290 and 291 rules.”™

The above language of the Texas Court of Appeals shows that. even if the Commission

=

decided to consider the federal § 1926(b) issue and to determine whether it conflicts with TWC

=7

§ 13.255. the Commission has no clear authority or direction on which to base its decisions.
Unlike following a specific injunction to act or not o act. the Commission would be taking up
questions that even the federal courts do not agree on. Even if federal courts agree on a general
level that § 1926(b) could preempt a state law depending on the facts of the case, there is no
agreement on how the service clement of § 1926(b) can be met.

Further. in Texas. the USDA. which adminisiers the types of loans in the Issue. has not

taken the stance that § 1926(b) is an absolute protection for federally indebted CON holders if

tr
Ehe

Il m 521-22,
ol at $20.
fd w322,
¥ ld ow 522-23.

CITY OF CIBOLO™S BEPLY BRIEF ONCFHRE SHULD LLGAL/POLICY INSUES 19
7192235

179



Attachment C
Page 20 of 96

they are not actually providing scrvice. As an example. see the correspondence included in
Attachment 2 between a municipality and the USDA regarding this very issue. Such position
demonstrates that a Commission order granting the City’s Application may not conflict with the
rulings of any federal regulatory body.

(ii) The District has not demonstrated that its USDA Lean is a
qualifying loan.

Even if the Cominission considered the § 1926(b) factors in this Application as argued by
the District in its Brief, it is premature for the Commission 10 make a determination on such
factors. As discussed in Section 1.A.1.. above. the Commission has not established rules as to
how it interprets and would apply the § 1926(b) factors to the City’s Application. and the partics
have not had the opportunity to conducet discovery 1o obtain evidence regarding the § 1926(b)
factors.

A claim under § 1926(b) contains three clements: (1) the utility is an association within
the meaning of 1926(b): (2) the utility has a qualifying {ederal loan outstanding: and (3) the
utility provided or made [service] available 1o the disputed area.*

Here, the Distriet has not proven up all three of these elements. At this point. it is clear
that the District has not pled or asserted that its sewer CCN has been pledged under its federal
loan. Said another way. the Distriet cannot establish that its USDA Loan is a qualifving loan
with respect to its sewer CON.

According to the District. whether its sewer CCN is pledged has no bearing on its
protection under § 1926(b). Aside {rom the general absurdity of that argument. the only federal
court that appeurs to have addressed the issue reached the opposite conclusion. In Public Water
Supply Dist. No. 3 of Laclede Comny. Mo, v. Cine of Lebanon, Mo, attached hercio as
Attachment 3, a rural district claimed that. as a result of its USDA loan for sewer development. §

1926(b) entitled the district to be the exclusive sewer and walter service provider for customers to

E 21

Crewdmoor-Maha, 307 S.W.5d at 519,

605 F.3d 311 (8th Cir. 20101
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whom the district has made scervice available but to whom a city was currently providing
service.” Much like the District is arguing in this docket. although the USDA loan was secured
to expand the district's sewer svstem and was secured only by its sewer revenues, the district
argued that the USDA loun also triggered § 1926(b) protection with respect to its water service.
The 8" Circuit court viewed this argument as a question of first impression.™ and ultimately

refused 1o apply the districts expangive interpretation of 1926(b):

As before, we also look to “the whole statutory text. considering the
purpose and context of the statute.”™ Dolan, 346 U.S. at 486. 126 S.Cu
1252, which in this case is “lo encourage rural water development and to
provide greater sccurity for [USDA] loans.” Sioux Center. 202 F.3d at
1038. While adopting the District's broad view of the scope of protection
would undoubtedly benefit the District and other rural districts. it would
not promote rural water development because other services o rural district
might happen to provide are irrelevant to maintaining the necessary
cconomies of scale to allow rural utility associations to remain viable and
10 keeping the per-user cost low for the service financed by the loan. See
N. Alamo Water Supply Corp. v. City of San Juan, 90 F.3d 910. 915 (5th
Cir.1996) (describing how Congress crafled § 1926(b) to address these
issucs). The District’s position also is incompatible with the purpose of
encouraging rural water development because expanding § 1926(b) to
protect services unrelated to the qualifying federal loan would prohibit
cities from providing other scrvices to customers within a district’s
boundaries even when the city is perhaps better situated 1o do so. thereby
forcing customers to remain with less desirable service providers. Turning
1o the second purpose. limiting the District’s protection under the statute
solely to the type of service being financed—scwer service in this
instance—will not appreciubly impact the seeurity of the {ederal loan. The
revenues from the District's sewer svstem secure the USDA loan; the
District's water revenues are not collateral for the loan. The District's
existing sewer customers and revenues remain protected under § 1926(b).
In short. divorcing the type ol service underlying a rural district's
qualifving federal loan from the type of service that § 1926(b) protects
would stretch the statute too far. Becuuse we interpret “the service
provided or made available™ to be limited w the financed service. sewer

Bt gt Si4-13,
T fd w519,
34 [(.[
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service here, we affirm the grant of summary judgment 1o the City with

respect 10 water customers within the Distriets boundaries.™

Ultimately. if the Commission decides to consider the § 1926(b) claim. then District has
not pled facts that meet all of the § 1926(b) clements. If the Commission decided that the
§ 1926(b) elemems where sufficiently pleaded. then there would still be issues of fact regarding
both the qualifying federal debt element and the clement of whether service has been provided or
made available clement. preventing outright dismissal of the City's Application. Specifically, all
that the Commission has to go on arc allegations made by the District. and thus far, such
allegations do not demonstrate that the District has the means to treat wastewater. Moreover, it
is the City’s understanding that the District does not have a wastewater treatment plant,
wastewater collection facilitics. or even wastewater customers. Further, the District’s pending
Texas Pollutant Discharge Elimination System permit that would allow the District to treat
wastewater is not only protested by the City. but is also protested by the Cibolo Creek Municipal
Authority, which is the TCEQ-designated governmental entity charged with developing a
regional sewage system in the arca of the Cibola Creck Watershed (which includes the City of
Cibolo).**

As such. there are currently not enough facts before the Commission o make a
determination on the merits of the District’s claims under cither the bright line or the alternative
test. if the Commission intends to apply such tests in this matter. If the Commission decides to
proceed with this consideration regardless, it is thus appropriate for the City to be provided an
opportunity for discovery to verify the allegations and prepure a response accordingly. However.
the City reiterates that to make a determination in light of the District’s Brief is well beyond the

scope of the Issue.

B pd ar 520-21,

® 30 Tex. Admin, Code §§ 351.61-351.66.
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Likewise. the District has not demonstrated that it is not likely to succeed on the merits of
its federal claim. As a result. the District’s Motion to Reconsider its Motion to Abate (which is
not appropriate in the context of briefing on threshold issues) should be denied.

(iii}  Complaint against the City in federal court evidences that the
District does not believe the Commission can consider whether
7 US.CA. §1926(b) Preempts the City’'s TWC §13.255
Application,

Fatal to its Plea 1o the Jurisdiction and Motion to Dismiss. and Brief in this mauer. the
District’s Comiplaint filed in federal district court against the City under § 1926(b) clearly
demonstrates that the District does not believe that the Commission has jurisdiction to consider
and rule on the Application based upon an analysis of that federal law. As with its other filings
in this matter, the District’s Motion is mercly attempting 1o slow down the Commission’s
processing of the City’s Application. The Commission has appropriately denied them the
opportunity to stall these proceedings. The District’s request for the Commission to reconsider
the abatement request is inappropriately filed and unnecessary, and should be cither set aside or
denied again.

2. Policy

The City reiterates the policy the Commission should adopt in TWC §13.255
applications, From a policy standpoint. the Commission should consider the sulficiency and
merits of the application without regard to a § 1926(b) claim. The Commission has limited
jurisdiction to consider regulatory matters.  The Texas Legislature has not directed the
Commission. either explicitly or impliedly. 1o undertake an analysis of federal law and whether
federal law preempts state law, wnd no case law supports the idea that an administrative agency
should consider whether federal preemption applics in any particular case. To deny a § 13.255
application based on a § 1926(b) claim would reguire the Commission to engage in an analysis
of both legal and factual issues that it docs not have authority to consider. To allow an
intervener 1o have a TWC § 13.255 application dismissed merely by making a claim under

§ 1926(b). however meritless. would mean that the intervener could gain the protections of

3
L2
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§ 1926(b) without actually having to prove that protection is warranted. That is exactly what the
District is attempting to accomplish in this docket. as it is unlikely that the District has pled facts
sufficient to meet a § 1926(b) claim (namely the issues of whether it has “qualilying federal

debt” and whether it has “provided or made service available™).

B. Must a municipality seeking single certification under TWC § 13.255 demonstrate
compliance with the TCEQ’s minimum requirements for public drinking water
svstems even if the certification sought is solely to provide sewer serviee,

The City reiterates its arguments in Section U of its Briel on Threshold Legal/Policy
Issues. Further. the City supports the arguments made by Commission Staff in Section 1LB. of
Commission Staff’s Response to Order Requesting Briefing on Threshold Legal/Policy Issues.
In the event that the Commission decides that TWC § 13.255 requires an applicant seeking only
single sewer centification to demonstrate compliance with the TCEQ's minimum requirements
for public drinking water systems, then the City supplements its application as follows:

1. The City asserts that it does comply with the TCEQ’s minimum requirements for
public drinking water systems,

2. The TCEQ has authorized the City’s water svstem to be a publie drinking water
system under Tite 30 Texas Administrative Code, Chapter 290, The City's
public drinking wuter system authorization number is TX0940018.

3. The TCEQ recognizes the City’s public water system as a superior water system,

4, A copy of its public drinking water system report from the TCEQ's Walerwise

website is attached hercto as Attachment 4. This report evidences the Ciy's
public drinking water system authorization number and historical data thereto.

HR CONCLUSION AND PRAYER
WHEREFORE., PREMISES CONSIDERED. the City of Cibolo respectfully requests that
the Commission process and approve the Application in accordance with TWC § 13.235 and
16 TAC § 24.120, deny the District’s Plea to the Jurisdiction and Motion te Dismiss, and that it

be granted such further relicl to which it is entitled,

CITY OF CIBOLO’S REPLY BRIEF ON THRESHOLD LEGAL/POLICY ISSUES 24
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Respectiudly submitied.

LLOYD GOSSELINK ROCHELLE &
TOWNSEND, P.C.

816 Congress Avenue, Suite 1900

Austin, Texas 78701

{312) 322-3800

{512)472-0532 (I'ax)

DAVID J.KLEIN
State Bar No. 24041257
dkleinadglawfirm.com

CHRISTIE DICKENSON
State Bar No. 24037667
cdickenson@lglawlirm.com

P
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hici g d
ASHLEIGH K. MCEVEDO
State Bar No. 24067273
aucevedo'@lglawfirm.com

ATTORNEYS FOR THE CITY OF CIBOLO

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the forcgoing document was transmitted
by fax, hand-delivery and/or regular, first class mail on this 14" day of June, 2016 to the parties
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March 24, 2015

Public Utility Commission of Texas
1701 N. Congress Ave.

Austin TX 78711

Fax: 512-936-7003

Re: Texas Water Cade Section 13.254 (a-5)
‘To Whom It May Concern:

We are writing fo express our intcrest in ctions by the Public Utility Commission of
Texas ("PUCT") in issuing orders relating to Texas Water Code Section 13.254 (a-5). We
are the Senate author and House sponsor of SB 573, passed by the Texas Legislature in
the §2nd Legislature, in 2011.

We want the PUCT to understand clearly that the intent of the bill, and the law now
codified as Sec. 13.254 (a-5), Water Code, is to permit owners of more than 25 acres of
land to obtain an expedited release from a certificate of contvenience and authority
{“CCN”"} if the CCN holder is not and never has provided water or sewer service to the
land owned by the petitioning landowners. The pertinent section is cited here with the
operative words italicized and underlined:

(a-5) As analternative to decertification under Subsection (2) and expedited
release under Subsection {a-1), the owner of a tract of Jand that is at least 25 acres
and that is uot receiving water or scwer service may petition for expedited release of
the area from a certificate of public convenience and necessity and is entitled to
that release if the landowner's property is located in a county with a population
of at least one million, a county adjacent to a county with a population of at least
one million, or a county with a population of more than 200,000 and less than
220,000 that does not contain a public or private university that had a total
enroliment in the most recent fall semester of 40,000 or more, and not in a county
that has a population of more than 45,500 and less than 47,500.

26
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Texas Legislatuve

It was and is our intention that “service” should mean the actual provision of water or
sewer service to the property in question. We do not support an interpretation that
merely “making service available” is providing service to a tract of land. 1t is our belief
that the compensation portion of Section 13.254 adequately iakes care of any losses for
potentially or actual siranded investment on the part of the CCN holder,

We trust that the PUCT will take our legislative intentions and desires into account
when ruling on cases within this section. Thank you for your attention to this matter,

Sincerely,

Senator Robert Nichols Senator Brandon Creighton

A\
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FILE CGPY

816 Congress Avenue, Suite 1900

Lloyd

. Austin, Texas 78701
é Gosselink e (513 32240
ATTORNEYS AT LAW wwwighwlimsom

Mr. Norton®s Direct Line: (512) 322-5884
Email: dnorton@@iiglewdinn.com

February 4, 2010

Mr. Michael B, Canales
Community Program Director
U.S. Department of Agriculture
Rural Devalopment

101 S. Main, Suite 102
Temple, TX 76501

Re:  City of Montgomery, Texas Water Utility Service
Dear Mr. Canales:

Thank you for meeting with the City of Montgomery City Administrator, Brant Gary and
me last week. As we discussed, the City of Montgomery, a small general law city in
Montgomery County, has been approached by real estate developers who are interested in
obtaining water service from the City for their recently annexed property. The City, of course,
would like 1o provide service to these new developments which are adjacent to existing water
customers of the City. However, in investigating the feasibility of providing the service, it
became apparent that the properties are within the existing certificate of convenience and
necessity (*CCN™ area of Dobbin-Plantersville Water Supply Corporation “(DPWSC”).
DPWSC has claimed that the City is prohibited from providing water service to this new
development because DPWSC has an oufstanding loan with USDA Rural Development and is
therefore protected by 7 U.S. Code Ann. § 1926(b). As you know, this section provides that
water service “provided or made available through any such association shall not be curtailed or
limited by inclusion of the area served. .. within the boundaries of any municipal corporation...or
by the granting of any private franchise for similar service within such area during the term such
loan...”. In contrast with this federal statute, the Texas Water Code provides that the TCEQ

“shall grant single certification to the municipality™ 1o provide water service to the newly

annexed arca (Tex. Water Code § 13.255(c)). That state law also provides a methodology for
determining the value of DPWSC’s property which may be “rendered uscless or valueless to the
retail public utility...” and requires TCEQ to *.,.determine...the monetary amount that is
adequate and just to compensate the retail public utility for such property” (id.).

Lioyd Gosselink Rochelle & Townsend, PC.
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Mr. Michael B. Canales
February 4, 2010
Page 2

As the City has moved forward with utilizing § 13.255 authority to provide water service
to the newly annexed areas, it has been informed by DPWSC that it, and it alone, has authority to
serve the area, regardless of the City’s annexation. DPWSC has also informed the City that it
will file & lawsuit, if necessary, to stop the City fom encroaching on its CCN area, citing the
existence of its USDA loan and the protection of § 1926(b) as the source of its exclusive right.

The City and the developer have both made efforts to work with DPWSC to resolve this
matter, but have had no success. As a result, the City and the developer are in agreement that the
best course af action is to continue to pursue the State authority under § 13.255 and are in the
process of doing just that. As part of its due diligence, the City is very much interested in
understanding USDA’s perspective on this matter. In that regard, we would respectiully request
that you provide a response to this letter which documents USDA’s position. Specifically, what
is USDA’s position regarding the extent of 1926(b) protection as to undeveloped portions of an
indebted Texas Water Supply Corporation, in light of the State law authority granted cities such
as Montgomery to decertificate and provide exclusive water service to annexed areas within the
indebted WSC’s CCN boundary?

Again, the City thanks you for meeting with us to discuss this matter and for responding,
in writing, to this important question.

Please feel free to contact me if you believe additional explanation is necessary. We look
forward to your response.

Attorney for the City of Montgomery, Texas

OCNIry
94B810_1.doc

cc:  Mr. Brant Gary
Mr. Bryan Fowler
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USDA

e

United Statas Depariment of Agriculturs
Rural Development
OFFICE OF THE STATE DIRECTOR
APR 06 2010

Mr. Duncan C. Norton, P. C,

Lloyd Gosselink, Rochelle & Townsend, P. C.
816 Congress Avenue, Suite 1900

Austin, Texas 78701

RE: Dobbin-Plantersville WSC
City of Montgomery

Dear Mr. Norton,

In response to your recent visit and subsequent correspondence regarding the Agency's position
on issues involving 7 USC 1926(b) and how it relates to our borrower, Dobbin-Plantersville
Water Supply Corporation (DPWSC), and the request by City of Montgomery (City} to provide
water service in a certificated area, we offer the following information:

1. Dobbin-Plantersville Water Supply Corporation is currently indebted to the United Statcs
of America, Rural Utilities Service.

154

DPWSC has the authority to provide domestic water service within its Certificate of
Convenience and Necessity (CCN) as permitted by the Texas Commission on
Environmental Quality.

3. DPWSC’s CCN has been pledged for the purpose of securing indebtedness to the
government. Revenues received for service provided to residents within the CCN are
used to repay the regular installments to the Agency.

It is our understanding that the City wishes to provide water service to a newly annexed
undeveloped area within the DPWSC's certificated area. The DPWSC, at this point, does not
have the ability to provide adequate water service to the area in question without additional
improvements to the area. We understand that the City has the ability to provide adequate
service to the area and in fact already has infrastructure in close proximity to serve the area in
question.

107 Soulh Main Streel- Federsl Buiding, Sude 102, Temple, Texus Y6501
Phone: (2543 T42.9710 « Fax: (254} TA2-970% - TDD: (254) 7429713 « Wet,

Commuied o the future of turat commonins.

TUSDA 15 an squal opportundy providar, arployer and lendet ©
To e 3 complant of ducriminabon wrke USOA, Direclor. mmofc:vmmu Room 328.W, \Written Buiaing, 167 and
ndep Yok . SW, glon, DC 20250-9410 ac Zob {2625 7 20-5964 {voxw ot TOD).
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Mr. Duncan C. Norton, P. C. Page 2
Lloyd Gosselink, Rochelle & Townsend, P. C.

While an entity has the exclusive authority to provide water service as permitted by its CCN, and
has protection from another entity providing the same type of service within its certificated area,
if indebted to the Government, under 7 USC 1926(b), the Agency's position is to remain neutral
when disputes are concerned. The Agency typically takes a position, when a developed area
within an indebted party's CCN is under dispute and the area contains infrastructure financed by
the Agency. The concern the Agency has, in that scenario, is the potential loss of revenues to the
indebted party. In the event the indebted party is unable to provide adequate service in an area
within its CCN, the Agency's ultimate concem is that the future customers within the area in
question receive adequate water service.

if you have any questions or comments, please contact Michael Canales, Community Programs
Director, at 254-742-9789.

Sincerely,

FRANCISCO x%mz?

State Director

c¢: Dobbin-Plantersville WSC
AD Smith, Hilisboro
AD Lawrence, Huntsville
Bryan Sub-Area Office

3
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Public Water Supply Dist. No. 3 of Laclede County, Mo. v...., 605 F.3d 511 (2010)

605 F.3d 511
United States Court of Appeals,
Eighth Circuit.

PUBLIC WATER SUPPLY DISTRICT NO. 3 OF
LACLEDE COUNTY, MISSOURI, Appellant,
v.

CITY OF LEBANON, Missouri, Appellee.

No. 6g—-20060.
!

Submitted: Jan. 12, 2010.

!
Filed: May 1 , zo10.

Synopsis

Background: Rural water district brought action against
nearby city, alleging that the city was illegally providing
water and sewer services to customers within the district's
boundaries. The United States District Court for the Western
District of Missouri granted city’s motion for summary
judgment, and subsequently dismissed district’s state law
claims, 2009 WL 982080. The district appealed,

Holdings: The Court of Appeals, Gruender, Circuit Judge.
held that:

[1] city did not violate law by continuing to provide service
to customers it began serving before district obtained federal
foan, and

[2] statutory phrase “the service provided or made available™
included only type of service financed by qualifying federal
loan.

Affirmed in pant, reversed in part, and remanded.

Attorncys and Law Firms

*S13 Michael D. Davis. argued, Tulsa, OK, {Scott Andrew
Robbins, Poplar Bluff, MO, Steven M. Harris. Tulsa, OK, on
the brief). for appellant.

Steven David Soden, argued, Kansas City, MO, (Mark
Douglas Harpool, Springfield, MO, Terry J. Satterlee.

St . ©2018 Thomsoﬁ éeuters. No claim to original US Gd\}é;ﬂﬁwen't Works

192

Attachment C

Page 32 of 96
Attachment 3

Matthew L. Larsen, Kansas City, MO, Peter Allen Lee,
Stockton, MO, on the brief), for appellee.

*514 Before GRUENDER and SHEPHERD, Circuit
Judges, and JARVEY, ! District Judge.

Opinion
GRUENDER. Circuit Judge.

Public Water Supply District No. 3 of Laclede County,
Missouri (“the District™) brought this suit against nearby City
of Lebanon. Missouri (“the City”™), alleging that the City is
illegaily providing water and sewer services to customers
within the District's boundaries. The District argues that
the City, in providing services to these customers, violated
the requirement of 7 US.C. § 1926(b) that “{tjhe service
provided or made available through {the District] shall not be
curtailed or limited.” Because we conclude that the District
is not entitled to § 1926(b) protection for any of the disputed
customers, with the possible cxception of customers at one
property development, we affiom in part and reverse and
remand in part the district court’s grant of summary judgment
to the City,

1. BACKGROUND

The District was created in 1967 to provide water service
to customers within boundaries established in the District's
Decree of Incorporation. In 1998, the Decree of Incorporation
was amended to authorize the District also to provide
sewer service. On August 31, 2007, the District closed on
a §2 million loan from the United States Department of
Agriculture (“the USDA loan™). The USDA loan was made
pursuant to 7 U.S.C. § 1926(a) and was for the purpose of
extending and improving the District's sewer system. The
USDA Joan was secured by the District's net revenue from
its sewer operations. As a federally indcbted rural water
association, the District became insulated from competition
under 7 U.S.C. § 1926(b), which protects a rural water
association’s service area from certain incursions by nearby
cities. Specifically, § 1926(b) states that

[tihe service provided or made
available through any such association
shall not be curtailed or limited by
inclusion of the area served by such
association within the boundaries of
any municipal corporation or other
public body. or by the granting of any
private franchise for similar service
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within such area during the term of
such loan: nor shall the happening
of any such event be the basis of
requiring such association to secure
any franchise, license, or permit as a
condition to continuing to serve the
area served by the association at the
time of the occurrence of such cvent.

At the time the District closed on the USDA loan, the City
was already providing sewer and water services to some
customers within the District’s boundaries. After the District
closed on the USDA loan, the City extended service to
additional customers within the District's boundaries, though
not to any customers whom the District was already serving.

On October 2, 2007, the District filed this suit against the
City, alleging that the City viclated § 1926(b) by providing
sewer and water services to certain customers within the
District's boundaries. The District sought injunctive relicf to
prevent the City from continuing to serve these customers.
as well as damages from the date the District closed on
the USDA loan, August 31, 2007. This dispute centers on
the District’s claim that, as a result of its USDA loan for
sewer development, § 1926(b) entitles the District to be
the exclusive sewer and water service provider *515 for
customers to whom the District has made service available but
to whom the City currently provides service. These disputed
customers can be divided into three sets: (1) sewer customers
the City began serving before August 31, 2007; (2) water
customers, regardless of when the City began providing
service to them: and {3) sewer customers living in seven
wracts of propertics that the City began serving after August

31, 2007.% The district court granted the City's motion for
summary judgment, holding that § 1926(b) does not entitle
the District to be the exclusive service provider for any of
these sets of disputed customers. The District appeals.

11. DISCUSSION

“We review a district court's grant of summmnary judgment
de novo. construing the record in the light most favorable
to the nonmoving party.” [rving v. Dormire, 5386 F.3d
645, 647 (8th Cir.2009). The Consolidated Farm and Rural
Development Act of 1961 authorizes the USDA 1o issuc
foans “to associations, including corporations not operated
for profit. Indian tribes on Federal and State reservations and
other federally recognized Indian tribes, and public and quasi-
public agencies.” 7 U.S.C. § 1926(a) 1). We will refer to these
associations as “rural districts.” The qualifying federal loans

©2016T

> 2

homéon Re“titers. Nb’ claim to originat U.S. Go;.'ernment Works.

193

Attachment C
Page 33 of 96
. Attachment3

madec to rural districts are “to provide for the application or
establishment of soil conservation practices. shifts in land
use, the conservation, development. use, and control of water,
and the installation or improvement of drainage or waste
disposal facilities, recreational developments, and essential
commmunity facilities.” fd. When such a loan is made. §
1926(b) protects the federaily indebted rural district’s service
area from certain incursions by nearby cities.

{1] {2] We have only once before addressed the merits
of a claim based on § 1926(b). See Rurgl Water Sys. No.
1 v. City of Sioux Center. 202 F.3d 1035 (8th Cir2090). In
Sionx Cenrer, we noted that “any *{d]oubts about whether a
water association is entitled 1o protection from competition
under § 1926(b) should be resolved in favor of the [USDAJ-
indebted party seeking protection for its territory.” ™ /d at
1038 (quoting Sequovah County Rural Water Dist. No. 7 v.
Town of Muldrow. 191 F.3d 1192, 1197 (10th Cir.1999)).
Nonetheless, “[o]ur role is to interpret and apply statutes as
written, for the power to redraft laws to implement policy
changes is reserved 1o the legislative brauch.™ Doe v. Dep't
of Veterans Affairs, 519 F.3d 456, 461 {8th Cir.2008). With
these principles in mind, we proceed to address the District's
claims with respect to cach of the three sets of disputed
customers.

A.

13] {4} The District closed on the USDA loan on August
31, 2007. The District argues that as of August 31 the City
fost its right 10 serve sewer customers within the District's
boundaries, even though the City began serving many of those
customers before the District obtained the USDA loan. The
City urges us to reject the District's “continued service theory”
by holding that the City's continuing to provide service to
these customers does not violate § 1926(b) because the statute
merely prevents cities from commencing service 10 new
customers. Consequently, we must decide whether the timing
of the City's initial pravision of service to these customers

*516 is relevant to whether the City violated § 1926(b).
The scope of § 1926(b) protection, which depends in part on
the relevance of the timing of the City's initial provision of
service. is a question of statutory interpretation, which we
review de novo, see Owner Operator Indep. Drivers Assnv.
United Van Lines, LLC. 356 F.3d 690. 693 (8th Cir.2009).

“As with any question of statutory interpretation, our analysis
begins with the plain language of the statwe.” Jimenez
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v. Quarterman, 555 U.S, 113, 129 S.Ci. 681, 685, 172
L.Ed.2d 475 (2009). The key operative provision of § 1926(b)
provides that a rural district's service “shall not be curtailed
or limited.” In this context. the verbs “curtail” and “Hmit”
connote something being taken from the current holder, rather
than something being retained by the holder 10 the exclusion
of another. See The New Shorter Oxford English Dictionary
575, 1591 (4th ed.1993) {defining “curtail™ as “{s]horten in ...
extent or amount; abridge”; defining “limit™ as “set bounds
10; restrict™); see afso CSL Utils., Inc. v, Jennings Water, Inc..
16 F.3d 130, 135 (7th Cir.1993) (“The cases and fragments
of legislative history available to us all seem to have in mind
curtailment resulting from substingtion of some third party as

a water-supplier for [the rural district].” {¢emphasis added)). 3
Moreover, § 1926(b)'s enumerated methods of curtailing
or limiting a rural district's service area—*inclusion of the
area ... within the boundaries of any municipal corporation™
or “granting of any private franchise for similar service™
reinforce the notion that the statute prevents a city from
taking customers served by a rural district, not a city's passive

continuation of service to its customers.” Thus, both the
terms’ ordinary meanings and their particular usages within
the statute are inconsistent with the District's argument that
it is entitled to take scwer customers whom the City sfarted
serving before the District obtained the USDA loan. These
key terms suggest that a city curtails or limits service within
the meaning of § 1926(b) when it initially provides service to
a customer, not when it continues to do so.

Furthermore, the plain language of the statute specifically
restricts its application to “swch associations.” (Emphasis
added.) Giving effect to the term “such” requires that we read
the statute to protect a subset of all rural districts, namely,
only those rural districts that have a qualifying federal *517
loan. Because the District claims that the timing of the City's
initial provision of service is irrelevam, the District would
essentially remove this limitation from the statute, forcing
cities to operate in the shadow of § 1926(b). even when a
nearby rural district had no qualifying federal loan. Under
this scenario, cities would face the constant threat that a
rural district will someday obtain a qualifving federal loan
and bring suit under § 1926(b), thereby stranding the city’s
investment in infrastructure it had already built 10 serve
those customers. A rural district would be insulated from
competition even without a qualifying federal loan because
no rational city would make such an investment under those
circumstances. Thus, the “well-established principle] ] of
statutory interpretation that require{s] statutes to be construed
in a manner that gives effect to all of their provisions.”
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United States ex rel Eisenstein v. City of New York, 556
ULS. 928, 129 S.Ct. 2230, 2234, 173 L.Ed.2d 1255 (2009),
counsels against adopting the District'’s continued service
theory as the proper interpretation of § 1926(b). The statute’s
plain language suggests that the scope of protection against
competition is more limited than the District's continued
service theory would allow.

Additionally, § 1926(b} includes a specific timing element.
In particular, it provides that service “shall not be curtailed
or limited ... during the term of such loan.” This phrase
limits the scope of a rural district's exclusive provider status
to the period during which the qualifying federal loan is
outstanding. The District's argument that the City’s continuing
to provide service to its existing customers violates § 1926(b)
effectively eliminates this phrase from the statute. Under the
District's view. at any point in time a rural district can obtain a
qualifying federal loan and then challenge a city's comtinuing
to provide service, regardless of whether a city's incursion
occurred “during the term of such Joan,” Here again, we reject
the District's interpretation as inconsistent with the rule that
“statutes [are] to be construed in a manner that gives effect 1o

all of their provisions.” Kisenstein, 129 S.Ct. at 2234, 5

IS] Finally, “[ijnterpretation of a word or phrase depends
upon reading the whole statutory text. considering the
purpose and context of the statute.” Dolun v. U.S. Postal
Serv, 546 U.S. 481, 486. 126 S.Ct. 1252, 163 1..Ed.2d 1079

(2006), ¢ “Congress enacted section 1926(b) to encourage
rural #5318 water devclopment and to provide greater
security for [USDA] loans.” Sioux Cemrer, 202 F3d at
1038. Rejecting the District's continued service theory is
not inconsistent with these purposes. Again, if § 1926(b)
permitted rural districts to capture customers that a city
began serving before a rural district obtained a qualifying
federal loan, citics would not be willing to invest in the
necessary infrastructure to serve customers within a rural
district's boundaries because such investments would be
rendered worthless by a rural district that obtains a qualifying
federal loan. Creating such a disincentive would undermine
the purpose of encouraging rural wiility development.
Additionally. rural districts can continue to use § 1926(b} to
protect their exclusive right to serve their existing customer
base during the time of the qualifying federal loan, thereby
ensuring the continued sccurity of the loan. In sum, the plain
language of the statute. the rule in favor of giving effect to all
terms in the statute, and our analysis of the statute's purposes
all confirm that the Citv did not violate § 1926(b)} merely
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by continuing to provide service to those customers it began
serving before the District obtained the USDA loan.

Other circuits have also addressed this question, though
in cases presenting somewhat different facts. Analyzing §
1926(b)'s “curtailed” and “limited” language in a similar
manner, the Sixth Circuit distinguishes between “offensive”
and “defensive™ uses of § 1926(b). See Le-Ax Warer Dist.
v. City of Athens. 346 F.3d 701. 708 (6th Cir.2003) (“The
statuie’s use of phrases like ‘curtailed” and ‘limited” to
describe the municipality's interference with the rural water
association suggests that a rural water association must
already be providing service to an area before the protections
of § 1926(b) apply.”). In Le-Ax. the Sixth Circuit rejecied
a rural water district’s attempt to use § 1926(b) to become
the exclusive service provider for a new development that
it had not previously served. Jd. The Sixth Circuit adopted
a categorical rule prohibiting rural districts from making
“offensive™ use of § 1926(b) by “sccking to use the statute
to foist an incursion of its own on users ... that it has never
served or made agreements {o serve.” /. at 707. In contrast.
the Le-Ax court read § 1926(b) to authorize “defensive” uses.
allowing rural districts 10 “use the statute to protect [their]
users or territory from municipal incursion.” /d.

We recognize that the Tenth Circuit has addressed this
question twice before and taken a contrary approach, albeit
without much discussion of the issue. Sve Pirtshurg County
Rural Water Dist. No. 7 v. Cine of Medlester, 3538 F.3d 694
(10th Cir,2004); Sequoyah County Rural Hater Dist. No. 7
v. Town of Muldrow, 191 F.3d 1192 (10th Cir.1999). Both
Pittsburg County and Sequoyah County involved rural water
districts that were previously federally indebted. but both
districts later paid off their qualifying federal loans. Without
active loans. § 1926(b) protection did not apply. and nearby
cities began providing water service to customers within the
rural water districts, After the cities started providing service
to these customers, the rural water districts acquired new
qualifying federal loans under § 1926(a). restoring their §
1926(b) protection. In both cases, the Tenth Circuit held that
the districts could sue 10 reclaim the customers that the citics
began serving during the time between the districts' periods
of federal indebtedness. On this view, “all § 1926 claims
based on service by [a city] to customers within the limitations
period were not otherwise barred by the fact that [the city]
was serving those customers prior to the {subsequent] loan.”
Pintsburg County, 358 F.3d at 713: see also id. (" The fact that
amunicipality had *519 provided service to those properties
prior to the [qualifying federal] loan was no bar in Sequoyah
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to claims arising out of a city's service during the period of
indebtedness.™).

None of these cases is precisely analogous 1o this case, In Le-
Ax. the rural district brought suit over customers outside the
association's boundaries, while here the customers are within

the District's boundaries.’ And unlike the rural districts in
Pitshurg County and Sequovah Cowmy, the District never
had a qualifying federal loan before August 31, 2007, and
thus never had § 1926(b) protection with respect to customers
the City served before that date. Nonetheless, neither of those
distinctions affects our analysis of this issue. To the extent
there is a conflict between these cases, we find the Sixth
Circuit's distinction between offensive and defensive uses of
§ 1926(b) in Le-ax to be more persuasive and consistent with
our reading of the statute. Section 1926(b) provides a shield.
not a sword. Because we conclude that the City's continuing
to provide service to customers it began serving before the
District obtained the USDA loan does not violate § 1926(b),
we affirm the district court's grant of summary judgment with
respect to this set of customers.

B.

16] {71 The District next challenges the City's right to
provide water scrvice to customers within the District's
boundaries. Although the USDA loan was secured to expand
the District's scwer system and was secured only by its sewer
revenues, the District argues that the USDA loan also triggers
§ 1926(b) protection with respeet to its water service. We
must determine whether “[tlhe service provided or made
available” under § 1926(b) refers solely to the service for
which a qualifying federal loan was obtained and which
provides the collateral for the loan. as the City argues, or
to all services that a rural district provides, as the District
would have us hold. This appears to be a question of first

impression. % As another question of statutory interpretation.
we review the issue de novo. See Chener~Operator Indep.
Drivers Ass'n, 556 F.3d at 693,

We again begin with the plain language of the statute,
Jimenez, 129 S.Ct. at 685, which refers to “[tlhe service
provided or made available.” Both parties argue that the
plain language supports their position. and each accuses the
other of reading additional terms into the statute. The District
claims that adopting the City's interpretation would change
the phrase “the service™ into “the financed service.” adding a
restrictive term 10 the statute. The City argues that adopting
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the District's interpretation would add an expansive term to
the statute, changing “the service” into “all services,” These
arguments underscore the ambiguity in the phrase “the service
provided or made available.” The term “‘service,” standing
alone, reasonably may *320 be read to refer to a single type
of service or to multiple types of service. Thus, § 1926(b)'s
isolated use of the term “service,” without explanation,
provides little insight into the interpretive question before us.

18] However, “[wle do not ... construe statutory phrases
in isolation; we read statutes as a whole.” United Srates v.
Morron, 467 U.S. 822, 828, 104 S.Ct. 2769. 81 L.Ed.2d
680 (1984). Notably, § 1926(a) repeatedly cmploys both
the terms “service” and “services.” In doing so, Congress
distinguished betwecen a single “service™ and multiple types
of “services.” Compare 7 U.S.C. § 1926{a)(4}1B) (“The term
‘project’ shall include facilities providing central service
ey, and 7 US.Co § 1926(a)(20)(E) (“[Tihe Sceretary
may make grants to State agencies for use by regulatory
cominissions in states with rural communities without
local broadband service 73, with 7 U.S.C. § 1926(a)11)
(B)(i) (dirccting the Sccretary of Agriculture to consider
“the extent to which the applicant provides development
services,” which include ftraining, establishing business
centers, and analyzing business opportunities), and 7 U.S.C.
§ 1926(a¥20XE) (describing gramts to “cable operators
that establish common carrier facilities and services ™),
and 7 U.S.C. § 1926{a¥(23) (describing grants “1o local
governments to improve the infrastructure, services, and
business development capabilities of local governments™)
(emphasis added throughout). In § 1926(b), Congress used
only the singular term “service.” Read in pari materia with
7 U.S.C. § 1926(a), Congress’s pattern of using the singular
to refer to a single type of service while using the plural
to refer to a collection of muitiple types of services is
decisive. Because § 1926(b) employs the singular term. we
conclude that “the service provided or made available™ is best
interpreted to include only the type of service financed by the

qualifving federal loan. 9

As before, we also look to “the whole statutory text,
considering the purpose and context of the statute.” Dolan,
346 UL.S. at 486. 126 S.C1. 1252, which in this case is “1o
encourage rural water development and to provide greater
security for [USDA] loans.” Sioux Center, 202 F.3d at 1038,
While adopting the District's broad view of the scope of
protection would undoubtedly benefit the District and other
rural districts, it would not promote rural water development
because other services a rural district might happen to provide
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are irrelevant to maintaining the necessary economies of scale
to allow rural utility associations to remain viable and to
keeping the per-user cost low for the service financed by the
loan, See N, .lamo Water Supply Corp. v. City of San Juan,
90 F.3d 910. 915 (5th Cir.1996) (describing how Congress
crafied § 1926(b) to address these issues). The District's
position also is incompatible with the purpose of encouraging
rural water devclopment because expanding § 1926(b) to
protect services unrelated to the qualifying federal Joan would
prohibit cities from providing other services fo customers
within a district's boundaries even when the city is perhaps
better situated to do so, thereby forcing customers to remain
with less desirable service providers. Turning to the second
purpose, limiting the District's protection under the statute
solely to the type of service being financed—sewer service in
*521 this instance—will not appreciably impact the security
of the federal loan. The revenues from the District's sewer
system secure the USDA Joan: the District's water revenues
are not collateral for the loan. The District's existing sewer
customers and revenues remain protected under § 1926(b).
in short, divorcing the type of service underlying a rural
district's qualifying federal loan from the type of service that
§ 1926(b) protects would stretch the statute too far. Because
we interpret “the service provided or made availablc™ 10 be
limited 1o the financed service, sewer service here, we affirm
the grant of summary judgment to the City with respect 1o
waler customers within the District’s boundaries.

C.

[91 |10} The District also challenges the City's provision
of sewer service to customers at seven tracts of properties
that the City did not begin serving until after the District
closed on the USDA loan. This challenge represents a more
typical § 1926(b) claim in that it involves both customers who
were not served until after the District obtained the USDA
loan and the same type of service financed by the loan. We
thus apply the well-established test for determining whether
a rural district is entitled to protection under § 1926(b). To
qualify for protection, an entity must: (1) be an “association”
under the statute, (2) have a qualifying federal loan. and
{3) have provided or made service available to the disputed
area. See, e.g, Sequoyah County. 191 F.3d at 1197. With
respect to the customers at these seven tracts, the first two
requirements are not in dispute. “Making service available
has two components: (1) the physical ability to serve an
area; and (2) the legal right to serve an area.” Sioux Center,
202 F.3d at 1037. Because the district court granted the
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City's motion for summary judgment. we view the evidence
concerning the District’s physical abilitics and legal rights in
the light most favorable to the District. See Irving v. Dormire,
586 F.3d 643, 647 {8th Cir.2009)

In 1998, the District amended its Decree of Incorporation to
authorize providing sewer service in addition to the water
service it was already providing. The District claims that, at
that time, it began designing and constructing a wastewater
treatment facility. However, the District did not secure an
operating permit that would allow for discharge of wastewater
from that facility until May 30, 2008. By then. the City had
already begun serving all of the disputed customers, with the
exception of those in one tract known as Castle Rock.

1. Castle Rock

The City does not dispute that the District had the legal
right to serve Castle Rock: rather, it challenges whether the
District had the physical ability to serve these customers.
Although the District had completed its wastewater treatment
facility and obtained an operating permit for the facility at
the time the City began serving Castle Rock. the District
did not propose using this facility to provide service to
customers at Castle Rock. Instead, the District proposed
having Castle Rock’s developer. Becky Burk, construct a new
stand-alone treatment facility 1o serve those customers. This
separate facility would treat wastewater using above-ground
recirculating sand filters or biomedia filters. The District does
not provide much detail about this proposal, though it appears
that individual septic systems would also need 1o be installed
at each house. Indeed, the parties dispute even basic objective
facts. such as the visual impact the facility would have on the
surrounding development. Nonetheless, the *322 District's
expert averred that the facility. in whatever form it would
take. would cost Burk approximately $360.000 and take
approximately one year to construct.

Burk averred that the District’s proposal of forcing her to
build a stand-alone treatment facility was unacceptable. Burk
intended Castle Rock to be an “upper-end” development,
and she insisted that her customers would not tolerate the
individual septic systems involved in the District's proposal,
In fact, Burk claimed that she would not have developed
Castle Rock had she known that the District's proposed
method of providing sewer service would be forced on
her. The district court accepted Burk's testimony and held
that because the District's proposal would not “reasonably
conform to the ideals and standards a developer or customer
in a similar situation would expect.” the District had not
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made service available within the meaning of § 1926(b). As a
result, the district court granted the City's motion for summary
judgment with respect to Castle Rock.

[11}  [12]  {13] The district court misapplied the “made
service available™ test by improperly focusing on the
preferences of the potential recipient of the service. The
statute protects a rural district's service wherever it has
been “made available,” without restricting the methods of
providing that service. The district court cited no authority for
the proposition that courts should give dispositive effect to
“the ideals and standards a developer or custemer in a similar
situation would expect.” And we can find no support for that
proposition either in the text of § 1926(b) or in the cases
interpreting the statute. Although courts have recognized that
a rural district's proposed method of providing service. if
unreasonably costly or unreasonably delayed, can constitute
a constructive denial of service, see Rural Water District No.
I v. City of Wilson, 243 F.3d 1263, 1271 (10th Cir.2001),
allowing recipients’ preferences to restrict the acceptable
methods through which a rural district can provide service

would significantly dilute § 1926(b)’s protections. 10 we
recognize that § 1926(b) can impose burdens on recipicnts,
since granting rural districts an exclusive right to serve
certain recipients also prevents recipients {from choosing other
service providers. This, however, is the choice Congress
made in enacting the statute, and it is not the role of the courts
to upset such policy decisions. See Integrity Floorcovering,
Inc. v. Broan-Nutone, LLC, 521 F.3d 914. 918-19 (&h
Cir.2008). Consistent with the statutory text. the proper
inquiry is whether the District had “made service available.”
Typically., a rural district has discretion to determine the
nicthod of providing service. even if it conflicts with

a potential recipient’s stated preferences, " We thercfore
reverse the district court's ruling that the District's proposed
method of providing service is insufficient under § 1926(b;
because it does not conform to the “idecals and standards a
reasonable developer or customer would expect.™

*323 |14] We decline to decide, in the first instance,
whether the District's skeletal proposal is sufficient to satisfy
the “made scrvice available™ test for the purposes of surviving
summary judgment. Under the “pipes in the ground™ test
used in water service cases, courts examine “whether a water
association ‘has adequate facilities within or adjacent 1o the
area to provide service to the area within a reasonable amount
of time after a request for service is made.” ~ Segrovah
Couny, 191 F.3d at 1202 (quoting Bell Arthur, 173 F.3d &t
526). Here, the District argues that it has “adequate facilities™
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in place, despite the fact that its proposal involves no existing
facilities. We have not found any cases where a rural district
has satisfied the “physical ability to serve™ requirement in
the absence of any fucilities whatsoever. Cf Lexington -S.
Elkhorn Water Dist. v. Ciry of Wilmore. 93 F.3d 230,238 (6th
Cir.1996) (“[Aln association's ability to serve is predicated
on the existence of facilities within or adjacent to a disputed
property.” (cmphasis added)). However, given the lack of
factual development about the District's current infrastructure
or its physical ability to provide service to Castle Rock.
we remand to the district court for further proceedings
concerning whether the District had “made service available”
1o Castle Rock.

2. The Pre-Permit Customers

In its motion for partial summary judgment, the City only
challenged the District's legal right to serve the remaining
six tracts, not whether the District had the physical ability to
serve these customers. The City argued, and the district court
held, that because the District lacked an operating permit
for its wastewater treatment facility, the District lacked the
legal right to serve those tracts. The District argued that the
lack of an operating permit did not prevent it from providing
service, but only from discharging wastewater, The District
presented alternative methods for temporarily dealing with
the wastewater while the permit application was pending.
including holding the wastewater until the District could
obtain the necessary permit.

The District has taken a different position on appeal. In
an effort to side-step the district court’s adverse ruling, the
District has abandoned its original proposal to provide service
to these customers using its existing treatment facility. See
Appellant's Br. at 45 (“The sewer facility ... for which an
[o]perating [plermit was obtained in May 2008[ ] is not
the facility through which [the District] proposed to provide
sewer service to the [d]isputed [c]ustomers.”): id. at 48 (“[The
District] did not propose to serve the [pjre-permit customers
with these facilities.™).

While it is not entirely clear what proposal the District
seeks to substitute for its original plan, the District seems
to suggest that it could provide scrvice to these six tracts
in a manner similar to its proposal for Castle Rock: forcing
developers or customers to construct individual treatment
facilities for the tracts of properties. Not only was this
new proposal not meaningfully raiscd before the district
court, but the record is ahnost entirely devoid of evidence
regarding the factual details of the District's proposal to
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make service available, such as the expected cost and time

required to build the facilities. 2 w524 response 1o the
City's claim that the District is raising this proposal for the
first time on appeal, the District has identified only one
sentence in its motions before the district court that even
arguably introduces the new proposal. See Reply Br. at 26~
27 (“One of the ways [the District] has and can provide
sewer service is for the developer to construct collection and
treatment facilities utilizing recirculating sand filters or bio-
media filters designed to meet the needs of the proposed
development.” (quoting Resp. 1o Mot. for Partial Summ, J. at
15, Dec. 31.2008)).

115 (16} [17]
is precisely the type of sandbagging we have frequently
criticized. Our well-established rule is that “[a]bsent
exceptional circumstances, we cannot consider issues not
raised in the district court.™ Shanklin v. Fit=gerald, 397 F .3d
596, 601 (8th Cir.2005).

The rationale for the rule is twofold.
First, the record on appeal generally
would not contain the findings
necessary to an evaluation of the
validity of an appellant’s arguments.
Second, there is an inherent injustice in
allowing an appellant to raise an issuc
for the first time on appeal. A litigant
should not be surprised on appeal
by a final decision there of issues
upon which they had no opportunity
1o introduce evidence. A contrary rule
could encourage a party to “sandbag™
at the district court level. only then 1o
play his “ace in the hole™ before the
appellate court.

Von Kerssenbrock-Praschma v. Saunders. 121 F.3d 373,376
(8th Cir.1997) (quoting Stgfford v. Ford Motor Co,, 790
F.2d 702, 706 {8th Cir.1986}). Both rationales are implicated
here. The paucity of evidence regarding the nature, cost.
and reasonableness of the District’s newly proposed facilities
for each development would frustrate our analysis of this
proposal raised for the first time on appeal. Nor should the
District be allowed to avoid the district court's adverse ruling
by changing horses midstream. The District opposed the
City's partial summary judgment motion focusing exclusively
on whether the operating permit for its wastewater treatment
facility was necessary 10 “make service available” and merely
proposed temporary solutions for providing service until that
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permit was issued. Notwithstanding the one vague sentence
noted above, the District’'s new proposal of constructing
stand-alone facilities for each property was not meaningfully
presented to the district court. “The district courts cannot
be expected to consider matters that the parties have not
expressly called to their attention. even when such matters
arguably are within the scope of the issucs that the parties
have raised.” Stafford. 790 F 2d at 706; see also Unjted Siates
v Dunkel, 927 F.2d 933, 956 (7th Cir.1991) (“Judges are
not like pigs. hunting for truffles buried in briefs.”). We
therefore decline to entertain the District's new proposal.
Having abandoned its previous proposal, the District is left
with no support for its claim that it had made service available
to the customers at these six tracts of properties. As a result,
we affirm the district court’s grant of suinmary judgment to
the City with respect to those customers.

Footnotes
1
2

Attachment C
Page 39 of 96

_ Attachment3

1. CONCLUSION

For the foregoing reasons. we affirm the district court's
grant of summary judgment with respect to all of the
challenged customers other than those at Castle Rock. With
respect to Castle Rock. we remand for consideration of
whether the District had “made service available,™ without
*525 the recipient's preferred methods of

13

considering

receiving service.

All Citations

60S F.3d 51t

The Honorable John A. Jarvey, United States District Judge for the Southern District of lowa, sitting by designation.
For simplicity we use the term “tracts of properties” to refer to these seven clusters of properties, which varicusly consist

of neighborhood developments, nearby groups of residences. and individual residences.

3

The legistative history is consistent with such a reading. Subsection (b} was added to § 1926 in 1961 "to assist in protecting

the territory served by such an association facility against competitive facilities, which might otherwise be developed with
the expansion of the boundaries of municipal and other public bodies into an area served by the rural system.” S. Rep.
87-566, 1961 U.S.C.C.A.N. 2243, 2309 (emphasis added).

Section 1926(b} could be read to prohibit a city from curtailing or limiting a rural district’s service only by these enumerated

methods. While the City has neither altered its boundaries since the District obtained the USDA loan nor granted any
franchise for service in the area, the district court held that § 18926(b) is not limited to those two types of incursions Instead,
the district court held that § 1926(b) also protects rural districts against other types of incursions that do not involve a
boundary change or franchise grant. See Pub. Water Supply Dist. No, 3 v. City of Lebanon, No. 07-cv-3351, slip op. at5
(W.D. Mo. June 26, 2008) (“While the City's reliance on the stalutory language has some appeal. the remaining provisions
of § 1926(b) and the broad application of the statute by the federal courts do not support such a literal reading.”). On
appeal, the City does not challenge the district court's holding on this 1ssue. We assume for the purposes of this appeal
that § 1926(b) protects the District against the City's provision of service, regardiess of whether this alleged curtaiment
or limitation involved the City changing its boundaries or granting a franchise.

Although the District has not argued so, we note that a strict grammatical reading of the statute might suggest that the

phrase “during the term of such loan” modifies only the “granting of any private franchise,” which it immediately foliows,
rather than the earlier phrase “shall not be curtailed or limited.” However, given the other statutory language we have
already discussed and the purposes of the statute discussed below, we deciine to adopt this narrower reading. See
Crandon v. United States, 494 U.S. 152, 158, 110 8.Ct. 997, 108 L.Ed.2d 132 {1990) (*In determining the meaning of the
statute we look not only to the particular statutory language, but to the design of the statute as a whole and to its object
and policy™). Moreover, even under this alternative reading of the statute, the District's continued service theory would
nullify the limiting phrase, “during the term of such loan,” at least as it pertains o the granting of a franchise.

With respect both to the sewer customers served before the District closed on the USDA loan and to water customers,

the District argues that the question whether a particular interpretation furthers the policy goals of § 1926(b) is a question
of fact, precluding summary judgment. We reject this argument. The underlying question remains one of statutory
interpretation, a pure question of law See Chandris, Inc. v. Latsis, 515 U.S. 347, 389, 115 8.Ct. 2172, 132 L.Ed.2d 314
(1995) ("Because statutory terms are at issue, thelr interpretation is a question of law....").

Rev Code Ann. § 6119.01(A).
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in Ohio, rural water districts are not confined to provding service solely within their established boundaries. Ohio
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