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2010 ANNEXATION PROGRAM 
CITY OF CIBOLO, TEXAS 

_ NrOlefEltittrARY82411EANIS,TEXIVIION 

Upon annexation of the area identified above the City of Cibolo will provide City services utilizing methods by 
which it extends services to any other equivalent area of the City. 

SF.RVICES PROVIDED BY IRE EFFECTIVE DATE OF ANNEXATION 

1. Police Protection 

The City of Cibolo, Texas and its Police Department will provide police protection to newly annexed 
areas at the same or similnr level of service now being provided to other areas of the City with like 
topography, land use and population density as those found within the newly annexed areas. The Police 
Department will have the responsibility to respond to all dispatched calls for service or assistance within 
the newly annexed areas. 

2. Fire Protection and Emergency Medical Services 

The City of Cibolo, Texas and its Fire Department, and the Cibolo Volunteer Ere Department, will 
provide fire protection to newly annexed areas at the same or similar level of service now being 
provided to other areas of the City, with like topogaphy, land use and population density as those found 
within the newly annexed areas. 

The City of Cibolo, Texas contracts with the City of Schertz for EMS services and will provide EMS 
services through that contract to newly annexed areas at the same or similar level of service now being 
provided to other areas of the City, with like topogaphy, land use and population density as those found 
within the newly annexed areas. 

3. Maintenance of Water and Wastewater Facilities 

All of the newly annexed propetties are within the water and waste water service area of Green Valley 
Special Utility District. 

All water/wastewater facilities owned or maintained by Green Valley Special Utility District at the time 
of the proposed annexation shall continue to be maintained by Green Valley Special Utility District All 
water/wastewater facilities which may be acquired subsequent to the annexation of the proposed areas 
shall be maintained by Green Valley Special Utility District, to the extent of the ownership of each in 
said facilities. The now existing water/wastewater mains at existing locations shall be available for the 
point of use extension based upon the City of Cibolo and Green Valley Special Utility District standard 
extension policies now existing or as may be amended. On-site sewerage systems may be maintained in 
accordance with the City of Cibolo Code of Ordinances. 

4. Solid Waste Collection 

The City of Cibolo, Texas contracts for the collection of solid waste and refuse within the corporate 
limits of the City with Bexar Waste. Solid waste collection will be provided to citizens in the newly 
annexed areas at the same or similar level of service now being provided to other areas of the City with 
like topography, land use and density as those found within the newly annexed areas. The City may 
negotiate with annemed areas to allow continued services with an existing solid waste management 
provider. After the second anniversary of the annexation date, the Oty will impose fees and provide the 
service. 
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If areas with private roads and/or gates are airanged so that garbage may be collected without creating a 
safety hazard, the City, at its discretion, rnay collect the garbage provided proper indemnification is 
received from the contmunity association or individual property owners. The City will then impose fees 
and provide the service. Garbage collection locations shall be subject to the approval of the Sanitation 
Manager. In the event the City does not collect garbage within the areas with private roads and/or gates, 
residents of these areas will not be billed for service after the two-year date. 

5. Maintenance of Roads and Streets 

Any and all public roads, streets or alleyways shall be maintained to the same degee and extent that 
other public roads, streets, and alleyways are maintained in areas of the City with like topography, land 
use and density as those found within the newly a nne.zed  areas. Private roads will rernain under the 
ownership of the homeowners association and as such maintained by the association. 

6. Maintenance of Parks, Playgrotmds. and Swimming Pools 

The City of Cibolo, Texas is not aware of the existence of any publicly owned parks, playgrounds or 
swimming pools now located in the proposed areas of annexation. In the event any such parks, 
playgrounds, or swimming pools do exist and are public facilities, the City will maintain such areas and 
facilities to the extent and clegee and to the same or similar level of service now being provided to other 
such areas and facilities within the corporate limits of the City with like topogaphy, land use and 
density as those found within the newly annexed areas. Private facilities will remain under the 
ownership of the homeowners association and as such rnaintained by the association. 

7. Maintenance of any Publicly owned Facility. Building or Municipal Service 

The City of Cibolo, Texas is not aware of the existence of any publicly owned facility, buikling, or 
other municipal service now located in the proposed areas of annexation. In the event any publicly 
owned facility, building, or other municipal service does exist and are public facilities, the City will 
maintain such areas and facilities to the extent and degree and to the same or similar level of service 
now being provided to other such areas and facilities within the corporate limits of the City with like 
topogaphy, land use and density as those found within the newly annexed areas. 	- 

8. Other Services 

The City of Cibolo, Texas finds and determines that such services as planning, code enforcement, 
animal control, library, parks and recreation, court and general administration will be made available 
after the effective date of annexation at the same or similar level of service now being provided to other 
areas of the City with similar topogaphy, land use and density as those found Within the newly annexed 
areas. 

CONS1RUCTION OF ANY CA.PITAL IMPROVEMENTS TO BE COMPLETED WITHIN 2 1/2  YEARS 

1. Police and Fire Protection and Solid Waste Collection 

The City of Cibolu, Texas, finds and determines that it is not necessary to acquire or construct any 
capital improvements within 2 1h years of the effective date of the annexation of the particular annexed 
areas for the purpose of providing police protection, fire protection, emergency medical services or solid 
waste collection. The City finds and detemines that it has at the present time adequate facilities and 
other resources to provide the same type, kind and level of service and protection which is presently 
being administered to other areas already incorporated in the City of Cibolo, Texas with like 
topography, land use and population density as those fotmd within the newly annexed areas. 

2. Water/Wastewater Facilities 
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The City of Cibolo, Texas, finds and determines it is not necessary for the City of Cibolo to acquire or 
construct any capital improvements within 2 1/2  years of the effective date of the annexation of the 
particular annexed areas because the area being annexed is located within the water and wastewater 
service area of Green Valley Special Utility District 

3. Roads and Streets 

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital 
improveinents within 2 1/2  years of the effective date of the annexation of the particular annexed areas. 

4. Maintenance of Parks, Plavuounds, and Swimming Pools and Anv Other Publicly Owned 
FacilitY, Building, or Service  

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital 
improvements within 2 1/2  years of the effective date of the annexation of the particular annexed areas 
for the purpose of parks maintenance, playgounds, swimming pools and other publicly owned facility, 
building or service. 

5. Maintenance of Current Septic System 

Any resident who currently utilizes a septic system to manage wastewater shall be entitled to continue 
said system except for the following: 

Should a septic system located within 500-feet of an existing sewer main fail to the point where repair 
costs will exceed ithe cost of replacement, the property owner shall be required to connect to the sewer 
system. 

SPECIFIC FINDLNGS 

The City of Molo, Texas, finds and determines that this proposed service plan will not provide any fewer 
services and will not provide a lower level of service in the areas being considered for annexation that were in 
existence in the proposed areas at the time immediately preceding the annexation process. Given the proposed 
annexation areas topography, land utilization and population density, the service levels to be provided in the 
newly annexed areas will be equivalent to those provided to other areas of the City with similar characteristics. 

TERMS 

This plan shall be valid for a term of ten (10) years_ Renewal of the Service Plan is at the discretion of the City 
of Cibolo. 

LEVEL OF SERVICE 

Nothing in this plan shall require the City to provide a uniform level of fulI municipal services to each area of the 
City, including the annexed areas, if d'fferent characteristics of topogaphy, land use, and population density are 
considered a sufficient basis for providing different levels of service. 

AMENDMENTS 

The plan shall not be amended unless public hearings are held in accordance with Chapter 43 of the Texas Local 
Government Code. 
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"City of Choice" 

CERTIFICATE OF CITY SECRETARY 

I, the undersigned City Secretary of the City of Cibolo, Texas (the "City"), certify 
that the attached is a true and correct copy of the City of Cibolo Ordinance No.968 
adopted by the City Council on March 22, 2011. 

CITY OF CIBOLO, TEXAS 

Peggy Cimics 
City Secretary 

(CITY SEAL) 
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"City of Choice" 

ORDINANCE NO. 9  6 8 

PROVIDING FOR THE EXTENSION OF CIBOLO, TEXAS CITY LIMITS BY IHE 
ANNEXATION OF TRACTS OF LAND THAT CONTAIN AN AGGREGATE AREA 
OF 173.95 ACRES DEPICTED AS AREA 1 AND AREA 2 BEING GENERALLY 
LOCATED ALONG, AND IMMEDIATELY NORTH, OF THE INTERSTATE 
BIGHWAY 10 CORRIDOR BETWEEN SOUTH SANTA CLARA ROAD AND 
SANTA CLARA CREEK, ADJACENT TO THE EXISTING CITY LIMIT 
BOUNDARY OF THE CITY OF CIBOLO, GUADALUPE COUNTY, TEXAS; AND 
APPROVING A SERVICE PLAN FOR SUCH AREAS. 

WHEREAS, Texas Local Government Code section 43.021 authorizes the City of Cibolo, as 
a home-rule municipality, to extend its City limit boundaries through the annexation of area 
adjacent to those boundaries; and 

WHEREAS, section 1.03 of the City Charter of the City of Cibolo provides that the City 
Council has authority by ordinance to fix the City limit boundaries, provide for the alteration 
and extension of said boundaries, and annex additional territory lying adjacent to said 
boundaries in any manner provided by law; and 

WHEREAS, Texas Local Government Code section 43.052(h)(1) provides that an area 
proposed for annexation containing fewer than one hundred (100) separate tracts of land on 
which one or more residential dwellings are located on each tract is exempted from the state 
law requirement that an area proposed for annexation first be identified in an annexation plan; 
and 

WHEREAS, the areas described herein contain fewer than one hundred (100) separate tracts 
of land on which one or more residential dwellings are located on each tract and are, therefore, 
exempted from the above-described annexation plan requirement; and 

WHEREAS, Texas Local Government Code section 43.035(a)(2) stipulates that a 
municipality may not annex an area appraised for ad valorem tax purposes as land for 
agricultural use under Subchapter C or D, Chapter 23, Tax Code and Texas Local 
Government Code section 43.035(b)(1) stipulates provides that a municipality must offer to 
make a development agreement with landowners eligible under TLGC 43.035(a)(2) to 
guarantee the continuation of the extraterritorial status of the area; and 
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WHEREAS, the City of Cibolo executed Non-Annexation Agreements for properties within 
Area 1 and 2 eligible for said Non-Annexation Agreements, which were approved by City 
Council by Resolution on March 22, 2011; and 

WHEREAS, pursuant to Texas Local Government Code section 43.035(c) an area adjacent or 
contiguous to an area that is the subject of a development agreernent under Texas Local 
Government Code section 43.035(b)(1) is considered adjacent or contiguous to the 
municipality; and 

WHEREAS, on the 22nd  day of February 2011 and the 23rd  day of February, 2011, the City 
Council of the City of Cibolo, Texas held public hearings on the proposed annexation of 
approximately 173.95 acres, situated outside of, but immediately adjacent to, the current 
corporate limits of the City of Cibolo, Texas and such public hearings gave all interested 
persons the right to appear and be heard on the proposed annexation of such land; and 

WHEREAS, notice of the above referenced public hearings was published in The Seguin 
Gazette on February 4, 2011 and February 6, 2011, a newspaper having general circulation in 
the City of Cibolo, Texas and within the territory to be annexed, in accordance with Iaw; and 

WHEREAS, the proposed service plan was made available for public inspection and 
explained to the inhabitants of the area at the public hearings held; and 

WHEREAS, the aforementioned public hearings were conducted not more that forty (40) 
days nor less that twenty (20) days prior to the institution of annexation proceedings; and 

WHEREAS, the population of the City of Cibolo, Texas is in excess of approximately 18,000 
inhabitants, and the area to be annexed lies within the extraterritorial jurisdiction of the City 
of Cibolo, Texas, and lies adjacent to and adjoins the City of Cibolo, Texas. 

NOW THEREFORE: 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CD3OLO, TEXAS: 

SECTION 1. The land and territory lying outside of, but adjacent to and adjoining the City 
of Cibolo, Texas, more particularly described in Exhibits 'X and '13, attached hereto and 
incorporated herein by reference, more particularly described as Area 1 and Area 2, is hereby 
added and annexed to the City of Cibolo, Texas, and said territory, as described, shall 
hereafter be included within the boundary limits of said City, .and the present boundary limits 
of said City, at the various points contiguous to the area described in Exhibits 'X and '13, are 
altered and amended so as to include said areas within the corporate limits of the City of 
Cibolo, Texas. 

SECTION 2. The land and territory more particularly described as Area 1 and Area 2 on 
Exhibits 'A and B' are attached hereto and incorporated herein by reference, shall be part of 
the City of Cibolo, Texas and inhabitants thereof shall be entitled to all of the rights and 
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privileges as citizens and shall be bound by the acts, ordinances, resolutions, and regulations 
of the City of Cibolo, Texas. 

SECTION 3. A service plan outlining the provisions of necessary municipal service to the 
properties described in Exhibit C is hereby approved and the implementation of said plan is 
hereby authorized. Such plan is attached hereto and incorporated herein as Exhibit C. 

SECTION 4. This ordinance shall be effective from and after March 22, 2011. 

PASSED AND APPROVED this, the 22ad  day of March 2011. 

,<ke afATor--- 
R HARTMAN, MAYOR 

A 1 FEST: 

   

 

Pe...1 

   

      

PEGGY CIMICS, CITY SECRETARY 
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EXHIBIT A 

AREA 1 & AREA 2 ANNEXATION AREA METES & BOUNDS DESCRIPTION 
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ANNEX MAP — MARCH 22, 2011 
FOR TEE 

crry OF CIBOLO, TEXAS 

Field Notes for a 13.28 Acres of land to be annexed into the City of Cibolo, Guadalupe 
County, Texas; said 13.28 Acres of land is adjacent and/or surrounded by the existing 
City Limits or ETJ of the City of Cibolo, Guadalupe County, Texas. 

AREA #1 

BEGINNING: 	at a point at the Southern corner of a 40.30 Acre tract fisted in the 
Goldatope County Appraisal District, Account No. 71043, and 
POINT OF BEGINNING of herein described 13.28 Acre tract 

N 58 52' 26" E, for a distance of 1300.13' to a point, 

Continuing along a chord of which be= S 26 36 27 E, for a 
distance of 798.68; the curve having a radius of 36,960.00, a 
curve length of 798.69' and a central angle of 1' 14' 1 r to point 

8 89° 09' 43 w, for a distance of 218.56' to a point 

N 050  36' 32 w, for a distance of 47.23' to a point; 

S 88° 00' 22 W, for a distance of 273.48' to a point 

S 69° 23' 30 W, for a distance of 169.66' to a point, 

N 89° 53' 54" W, for a distance of 118.30' to a point 

S 770  36' 15" W, for a distance of 198.71' to a point; 

N 89° 53' 54" W, for a distance of 316.20' to a point; 

N 76° 30' 55" W, for a distance of 138.25' to a point, 

N 340  11' 06" W, for a distance of 93.19' to the POINT OF 
BEGINNING and containing 1328 Acres more or less. 
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ANNEX MAP —MARCH 22, 2011 
FOR THB 

CITY OF CIBOLO, TEXAS 

Field Notes for a 160.67 Acres of land to be annexed into the City of Cibolo, Guadalupe 
County, Texas; said 160.67 Acres of land is adjacent and/or surrounded by the txisting 
City Limits or En.  Of the City of Cibolo, Guadalupe County, Texas. 

AREA #2 

BEGINNING: 	at a point at the Southern corner of a 50.35 Acre tract listed in the 
Guadahme County Appraisal District, Account No. 71061, and is 
the POINT OF BEGINNING of herein descnbed 270.36 Acre 
tract. 

THENCE: 	N 30° 50 or W, for a distance of 899.84' to a point along the 
Southern Right-of-Way of IH 10; 

Confirming along the Southern Right-of-Way of 1B 10, 
N 66° 12' 11 E., for a distance of 237.06' to a point; 

Leaving the Southern Right-of-Way, crossing IH 10 and 
continuing N 28° 40' 41 W, for a distance of 1,770.94' to a point; 

N 62° 10' 32 E, for a distance of 2,756.06' to a point 

S 400  05' 29" E, for a distance of 382.26' to a point 

S 37° 47' 17-  E, for a distance of'1,092.25' to a•point; 

N 59° 31' 30" E, for a distance of 1,411.4T to a point 

N 29° 28' 54" W, for a distance of 1,078.61' to a point 

N 59° 56' 47. E, for a distance of 1,039.13' to a point; 

N 	29' 1 r W, for a distance of 496.10' to a point 

N 570  08' lr E, for a distance of 206.17' to a point 

Continuing along a chord of which bears S 25* 03' 44" E, for a 
distance of 737.37; the curve having a radius of 19,692.43, a 
curve length of 737.41' and a central angle of 2' 08' 44" to point; 
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S 23° 24 15 E, for a distance of 1,802.26' to a point to and across 
al 10; 

Continuing along a chord of Which bears S 21* 24' 18" E, .for a 
distance of 171.87; the curve having a radius of 5,28000, a curve 
length of 171.88' and a central angle of 1' 51' 55" to point; 

S 60° 25' 00" W, for a distance of 1,851.96' to a point; 

S 60° 02' 36 W, for a distance of 3,72910' to the POINT OF 
BEGINNING and containing 270.36 Acres mOre or less. 

The annexed area is to include 270.36 Acres as- described above 
less the following parcels: 

Gttadalupe County Appraisal District Account NO. 71066 
Friederick, Joyce W (0.7500 Ac.) 

Guadalupe County.Appraisal Dištrict Acccunt.No. 71064 
Fnederick, Joyce W (7.5680 Ac.) 

Guadahipe County Appraisal District Account No. 71061 
Weber, Sidney F (50.35.10 Ac.) 

Guadalupe County Appraisal District Account No. 114437 
Weber, Lany and Penny (2.6800 Ac.) 

Guadalupe County Appraisal District Account No. 71070 
Weber, Delvin C (18.3800 Ac. out of 25.0200 Ac.) 

Guadalupe County Appraisal Dishict Account No. 71078 
Atsinger Fmnily Trust EtaL (29.97 Ac. out of 50.0000 Ac.) 

for a total area to be annexed: 160.67 Acres. 
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EXHIBIT B 

AREA 1 & AREA 2 ANNEXATION METES & BOUNDS MAP 
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EXHIBIT C 

2010 ANNEXATION PROGRAM 
CITY OF C1130LO, TEXAS 

SERVICE PLAN FOR MARCH 22, 2011 ANNEXATION 

Upon annexation of the area identified above the City of Cibolo will provide City services utilizing methods by 
which it extends services to any other equivalent area of the City. 

SERVICES PROVIDED EY nue, EFFECTIVE DATE OF ANNEXATION 

1. Police Protection 

The City of Cibolo, Texas and its Police Department will provide police protection to newly annexed 
areas at the same or similar level of service now being provided to other areas of the City with like 
topography, land use and population density as those found within the newly annexed areas. The Police 
Department will have the responsibility to respond to all dispatched calls for service or assistance within 
the newly annexed areas. 

2. Fire Protection and Emergencv Medical Services 

The City of Cibolo, Texas and its Fire Department, and the Cibolo Volunteer Fire Department, will 
provide fire protection to newly annexed areas at the same or similar level of service now being 
provided to other areas of the City, with like topography, land use and population density as those found 
within the newly annexed areas. 

The City of Cibolo, Texas contracts with the City of Schertz for EMS services and will provide EMS 
services through that contract to newly annexed areas at the sarne or similar level of service now being 
provided to other areas of the City, with like topography, land use and population density as those found 
within the newly annexed areas. 

3. Maintenance of Water and Wastewater Facilities 

All of the newly annexed properties are within the water and waste water service area of Green Valley 
Special Utility District. 

All water/wastewater facilities owned or maintained by Green Valley Special Utility District at the time 
of the proposed annexation shall continue to be maintained by Green Valley Special Utility DisIxict. All 
water/wastewater facilities which may be acquired subsequent to the annexation of the proposed areas 
shall  be maintained by Green Valley Special Utility District, to the extent of the ownership of each in 
said facilities. The now existing water/wastewater mains at existing locations shall be available for the 
point of use extension based upon the City of Cibolo and Green Valley Special Utility District standard 
extension policies now existing or as may be amended. On-site sewerage systems may be maintained in 
accordance with the City of Cibolo Code of Ordinances. 

4. Solid Waste Collection 

The City of Cibolo, Texas contracts for the collection of solid waste and refuse within the corporate 
limits of the City with Bexar Waste. Solid waste collection will be provided to citizens in the newly 
annexed areas at the same or siinilar level of service now being provided to other areas of the City with 
like topography, land use and density as those found within the newly annexed areas. The City may 
negotiate with annexed areas to allow continued services with an existing solid waste management 
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provider. After the second anniversary of the annexation date, the City will impose fees and provide the 
service. 

If areas with private roads and/or gates are arranged so that garbage may be collected without creating a 
safety hazard, the City, at its discretion, may collect the garbage provided proper indemnification is 
received from the community association or individual property owners. The City will then impose fees 
and provide the service. Garbage collection locations shall be subject to the approval of the Sanitation 
Manager. In the event the City does not collect garbage within the areas with private roads and/or gates, 
residents of these areas will not be billed for service after the two-year date. 

5. Maintenance of Roads and Streets 

Any and all public roads, streets or alleyways sbnll be maintained to the same degree and extent that 
other public roads, streets, and alleyways are maintained in areas of the City with like topography, land 
use and density as those found within the newly annexed areas. Private roads will remain under the 
ownership of the homeowners association and as such maintained by the association. 

6. Maintenance of Parks, Playgrounds, and Swimming Pools 

The City of Cibolo, Texas is not aware of the existence of any publicly owned parks, playgrounds or 
swimming pools now located in the proposed areas of annexation. In the event any such parks, 
playgrounds, or swimming pools do exist and are public facilities, the City will maintain such areas and 
facilities to the extent and degree and to the same or similar level of service now being provided to other 
such areas and facilities within the corporate limits of the City with like topography, land use and 
density as those found within the newly annexed areas. Private facilities will temain under the 
ownership of the homeowners association and as such maintained by the association. 

7. Maintenance of any Publicly owned Facility, Building or Municival Service 

The City of Cibolo, Texas is not aware of the existence of any publicly owned facility, building, or 
other municipal service now located in the proposed areas of annexation. In the event any publicly 
owned facility, building, or other municipal service does exist and are public facilities, the City will 
maintain such areas and facilities to the extent and degree and to the same or similar level of service 
now being provided to other such areas and facilities within the corporate limits of the City with like 
topography, land use and density as those found within the newly annexed areas. 

8. Other Services 

The City of Cibolo, Texas fmds and determines that such services as planning, code enforcement, 
animal control, library, parks and recreation, court and general administration will be made available 
after the effective date of annexation at the same or similar level of service now being provided to other 
areas of the City with similar topography, land use and density as those found within the newly annexed 
areas. 

CONSTRUCTION OF ANY CAPITAL IMPROVEMENTS TO BE COMPLETED WITHIN 2 1/2. 'YEARS 

1. 	Police and Fire Protection and Solid Waste Collection  

The City of Cibolo, Texas, finds and determines that it is not necessary to acquire or construct any 
capital improvements within 2 1/2  years of the effective date of the annexation of the particular annexed 
areas for the purpose of providing police protection, fire protection, emergency medical services or solid 
waste collection. The City finds and determines that it has at the present time adequate facilities and 
other resources to provide the same type, kind and level of service and protection which is presently 
being administered to other areas already incorporated in the City of Cibolo, Texas with like 
topography, land use and population density as those found within the newly annexed areas. 
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2. Water/Wastewater Facilities 

The City of Cibolo, Texas, finds and determines it is not necessary for the City of Cibolo to acquire or 
constxuct any capital improvements within 2 1/2  years of the effective date of the annexation of the 
particular annexed areas because the area being annexed is located within the water and wastewater 
service area of Green Valley Special Utility District. 

3. Roads and Streets 

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital 
improvements within 2 ih years of the effective date of the annexation of the particular annexed areas. 

4. Maintenance of Parks, Playgrounds, and Swimming Pools and Anv Other Publicly Owned 
Facility, Building, or Service 

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital 
improvements within 2 1/2  years of the effective date of the annexation of the particular annexed areas 
for the purpose of parks maintenance, playgrounds, swimming pools and other publicly owned facility, 
building or service. 

5. Maintenance of Current Septic System 

Any resident who currently utili7Ps a septic system to manage wastewater shall be entitled to continue 
said system except for the following: 

Should a septic system located within 500-feet of an existing sewer main fail to the point where repair 
costs will exceed the cost of replacement, the property owner shall be required to connect to the sower 
system. 

SPECIFIC FINDINGS 

The City of Cibolo, Texas, finds and determines that this proposed service plan will not provide any fewer 
services and will not provide a lower level of service in the areas being considered for annexation that were in 
existence in the proposed areas at the time immediately preceding the annexation process. Given the proposed 
annexation areas topography, land utilization and population density, the service levels to be provided in the 
newly annexed areas will be equivalent to those provided to other areas of the City with similar characteristics. 

TERMS 

This plan shall be valid for a term of ten (10) years. Renewal of the. Service Plan is at the discretion of the City 
of Cibolo. 

LEVEL OF SERVICE 

Nothing in this plan shall require the City to provide a uniform level of full municipal services to each area of the 
City, including the annexed areas, if different characteristics of topography, land use, and population density are 
considered a sufficient basis for providing different levels of service. 

AMENDMENTS 

The plan chall not be amencied unless public hearings are held in accordance with Chapter 43 of the Texas Local 
Government Code. 
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"City of Choice" 

CERTIFICATE OF CITY SECRETARY 

I, the undersigned City Secretary of the City of Cibolo, Texas (the "City"), certify 
that the attached is a true and correct copy of the City of Cibolo Ordinance No.997 
adopted by the City Council on October 25, 2011. 

CITY OF CIBOLO, TEXAS 

Peggy Cimics 
City Secretary • 
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e x 5  

"City of Choice" 

ORDINANCE NO. 997 

PROVIDING FOR THE EXTENSION OF CIBOLO, TEXAS CITY LIMITS BY THE 
ANNEXATION OF TRACTS OF LAND THAT CONTAIN AN AGGREGATE AREA 
OF 523.79 ACRES, AS DEPICTED HEREIN AS ANNEXATION AREAS 1 AND 2, 
EACH LOCATED EAST OF CIBOLO CREEK, NORTH OF INTERSTATE 
HIGHWAY 10, SOUTH OF LOWER SEGUIN ROAD AND WEST OF THE 
EXISTING CITY OF CIBOLO BOUNDARY, ADJACENT TO THE EXISTING cny 
LIMIT BOUNDARY OF THE CITY OF CIBOLO, GUADALUPE COUNTY, TEXAS; 
AND APPROVING A SERVICE PLAN FOR SUCH AREAS. 

WHEREAS, Texas Local Government Code section 43.021 authorizes the City of Cibolo, as 
a home-rule municipality, to extend its City limit boundaries through the annexation of area 
adjacent to those boundaries; and 

WHEREAS, section 1.03 of the City Charter-of the City of Cibolo provides that the City 
Council has authority by ordinance to fix the City limit boundaries, provide for the alteration 
and extension of said boundaries, and annex additional territory lying adjacent to said 
boundaries in any manner provided by law; and 

WHEREAS, Texas Local Government Code section 43.052(h)(1) provides that an area 
proposed for annexation containing fewer than one hundred (100) separate tracts of land on 
which one or more residential dwellings are located on each tract is exempted from the state 
law requirement that an area proposed for annexation first be identified in an annexation plan; 
and 

WHEREAS, the areas described herein contain fewer than one hundred (100) separate tracts 
of land on which one or more residential dwellings are located on each tract and are, therefore, 
exempted from the above-described annexation plan requirement; and 

WHEREAS, Texas Local Government Code section 43.035(a)(2) stipulates that a 
municipality may not annex an area appraised for ad valorem tax purposes as land for 
agricultural use under Subchapter C or D, Chapter 23, Tax Code and Texas Local 
Government Code section 43.035(b)(1) stipulates provides that a municipality naust offer to 
make a development agreement with landowners eligible under TLGC 43.035(a)(2) to 
guarantee the continuation of the extraterritorial status of the area; and 
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WHEREAS, the City of Cibolo executed Non-Annexation Agreements for properties within 
the 1,606.41 acre annexation area that were eligible for said Non-Annexation Agreement, 
which was approved by City Council by Resolution on October 25, 2011; and 

WHEREAS, pursuant to Texas Local Government Code section 43.035(c) an area adjacent or 
contiguous to an area that is the subject of a development agreement under Texas Local 
Government Code section 43.035(b)(1) is considered adjacent or contiguous to the 
municipality, and 

WHEREAS, on the 13th  day of September 2011, and the 27th  day of September 2011, the City 
Council of the City of Cibolo, Texas held public hearings on the proposed annexation of 
approximately 1,606.41 acres, situated outside of, but immediately adjacent to, the current 
corporate limits of the City of Cibolo, Texas and such public hearings gave all interested 
persons the right to appear and be heard on the proposed annexation of such land; and 

WHEREAS, notice of the above referenced public hearings was published in The Seguin 
Gazette on August 19, 2011 and August 21, 2011, a newspaper having general circulation in 
the City of Cibolo, Texas and within the territory to be annexed, in accordance with law; and 

WHEREAS, the proposed service plan was made available for public inspection and 
explained to the inhabitants of the area at the public hearings held; and 

WHEREAS, the aforementioned public hearings were conducted not more that forty (40) 
days nor less that twenty (20) days prior to the institution of annexation proceedings; and 

WHEREAS, the population of the City of Cibolo, Texas is in excess of apptoximately 18,000 
inhabitants, and the area to be annexed lies within the extraterritorial jurisdiction of the City 
of Cibolo, Texas, and lies adjacent to and adjoins the City of Cibolo, Texas. 

NOW THEREFORE: 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CIBOLO, TEXAS: 

SECTION I.. The land and territory lying outside of, but adjacent to and adjoining the City 
of Cibolo, Texas, more particulaxly described in Exhibits 'A and W, attached hereto and 
incorporated herein by reference, more particularly described as Area 1 and Area 2, is hereby 
added and annexed to the City of Cibolo, Texas, and said territory, as described, shall 
hereafter be included within the boundary limits of said City, and the present boundary limits 
of said City, at the various points contiguous to the area described in Exhibits 'A' and 93, are 
altered and arnended so as to include said areas within the corporate limits of the City of 
Cibolo, Texas. 

SECTION 2. The land and territory comprising 523.79 acres; more particularly described as 
Annexation Area 1 and Area 2 on Exhibits 'A' and 13, are attached hereto and incorporated 
herein by reference, shall be part of the City of Cibolo, Texas and inhabitants thereof shall be 
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Peggy Cimics 
City Secretary 

J.oi 1 er 
Mayor 

Attachment B 
Page 100 of 141 

entitled to all of the rights and privileges as citizens and shall be bound by the acts, 
ordinances, resolutions, and regulations of the City of Cibolo, Texas. 

SECTION 3. A service plan outlining the provisions of necessary municipal service to the 
properties described in Exhibit 'C is hereby approved and the implementation of said plan is 
hereby authorized. Such plan is attached hereto and incorporated herein as Exhibit C. 

SECTION 4. This ordinance shall be effective from and after October 25, 2011. 

PASSED AND APPROVED this, the 25th  day of October 2011. 
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EXHIBIT A 

ANNEXATION AREA METES & BOUNDS DESCRIPTION 

Field Notes for123.79 Acres of land to be annexed into the City a Ciboe, Guadalupe 
County,. Texas, Jim fhe 1,406.41 Acre annotation* area (Area C-289.14; Area #2.-
1‘317.17) adjacent anWor surrounded by the adstios City Limits ETI bribe City Of 
Ciboo Guadalupe COnnty, Texas. 

AREA #1. 

EIGINNING: at a point at lite Southeasteni Corner of a I.50 Acre tract listed in the 
Guadalupe County Appraisal pisiriet Account; No. 69611 is tha 
POINT OF BEGDIANSof herein. deacial3c4289.14 Acre tact. 

TONCE: 	S 59° 55' 35" W, for a distance of 11903 to apoint' 

S 59° 57' sr w, for a distance •of 160118' to zpoirit, 

S 59° 5r 29” Vir, for a distance of 59.60' to a petit 

S 59° 42' 40 W;fora disteneeof 145-S6'.to a point 

590  Sr 34 W, for a diatoms of551.49' to a point 

S 64°  16' OT' W, for a distance.of 6E01' to a point; 

S $9° 10 20" W., for a distance of 1393.08' to a point 

$ 604  02' 54" W, for a distance i3f9.15.90)  tp a point 

S 60°47' 2r.  W, for a distance Of 142.57" to point; 

S 60° 40 26W, for a distance of 671.7V to a point 

57. cv 5.0" W, for a distance of266.00' to a point 

5,599  39' or w, for a distance of 395.6V to apoint 

S 59° 47 11. w, for a distance of 515,$1' to a point; 

S 60* 401 02 w, for a &stance of521.43' 'to a point 

1 	 tolnl 
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S59* 08 56W, for a-distance of 409.11' to a poh* 

8 59° 45' 40” W, for a &stance of 193.46' to ipint on the 
NortheestRight-ot-Way of Weir Road; 

Contintting gongthe Northeast Right-oft-Way of Weirload,, 
N 76..59' 57 W, flit a distance of270.73' to a point; 

N 83° 18' 49' W, fora distance of 91a2i to a point; 

Leaving the Northeast Right-of-Way and onving WeirRoart,. 
S 21d 47' 30's W, for a diStance 470.52' tO apoint on Cibolo QC* 

Following the Eastern mcandata ortib910  ere*, S.69° 69i 4.-3.44r. 
for a distunee of 179.51' to apoint 

N '84° 00s:26" W, for a distance of 366.TP to apoint; 

N 	o223 W, for a distance of 10,5511P Fink,  

N 46d 35' 13*W, for a distance of 102.21' to a tioin 

N26° 12' 55” W, Ana Trstaucc of 100.49' to a pain% 

N286  1836's  lltor a diStaade of 370.74' to apoin4 

N 18. sr 47 B, for a distance of 06_41' to apoitit; 

N 10d 20' or 2, for a distance Of388.06' to a point 

N 12° 54' 27" W, for a distameof563.68" to a point; 

N 2tr"28' or lirabra-distance of 224.52' to a point; 

N 42°26' 2'W, for a.distancelif183:61' to a point 

Itavitig the Eastern side of QUID Crock* crossing:the Lower 
cgoittRoad,N 32° 18" IeW, 'for a &stance of 73.51'-to a point on 

the North light-of-Way ofiouvcr Seguin Root 

Continuing along Lower Seguin.Rond Right-of-Way, 
s sr 34' 15"E, for a distance or34o,o1 to Point 

N66".5I' AWE, fir a distance of 194,40* to a point 

N sr 18' 26E, for a distance Of 178.63' to a point; 

2 	 301711 
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-N-1- 0° 5904 E, for a distance of 317.59 to a point; 

N59° 93' 46'' E, for a distance of 1137.90' to a point; 

N 60P 4r 58"33, for a &tame of 274.32' to apoint; 

N 60°281  49"E, for a distance of 697.99' to a 13oin4 

N 66° 34' 34'' E,. for a distance of187.1s' to a point 

N 79° 14' tr E, for a distance of 79.9.51P to a point; 

N BO° OS'05 E, for a distance of2,86236' to spoint; 

LavgooWay and crossing SonfilLower Seguin 
Road, S 30°  ar 3rE, for &distance 0831.02' back to thc POINT 
OF BECANNING and containing 289.14 Acres more or less. 

Tho =flexed area is to include 289.14 Acre§ as described above less 
the follongparcels: 

▪ -Guadalupetoutity Appraital District Accountbro.-69611. 
Rappnund, Leann Tem 
0:5000 An.) 
Guadalape Catty Appraisal PistrIct Account No. 69549 

j(37002Eikar 	Edithl" Rollins-7"es  Guadalupe County Apprsal pistritt Atcrinnt No. 69658 
Growl, Norma Ten 
0.3900 AO 
Goadalnpe County ApprAisat District AccountNo. 69595 
Schnld, Jeffrey &Erbil). 
.(7.-0000 Ac) 
Gnadtilutic County 4praisa1 Disn'ictAceoont No, 69$78 
Car& Roberta 
{1 X10004610 
Guadalape.C9Intly Appraisal DistrictAttonni Nb• 69577  
Cabe, Rory &Roberbk 
(8.5960 Ac) 
Oiatlataietaunty Appraiaal Distxicí AtcountNa. 69.539 
Beck;Danicl Ray 
(1.000O Ac.) 
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Gag&lupe County Appraisal District Abcciunt.No. 69596 
Sebald, Jaffrey S & Edit. D. 
(1,0000 Ac) 
GuadalupeCounty Appraisal District Account Noi 6954 
McIntyre, Gail &Blaine McintNe 
(7.0000 Ac) 
Guadalupe County Appraiol District Account No. 106457 
McIntyre, Gall &Elaine McIntyre 
(1:.0500 Ae) 
Guadalupe County Appraisal District Accriunt No. 110545 
McIntyre?  Gall &Elaine McIntyre 
(usoctAc.) 
Guadalupe County Appraisal District _Account No. 134116 
MOnlYre. Barbara 
(1.0000:At) 
GuadatupeCountyAppraisal District Account NO..6046 
McIntyre, Gait & Elaine McIntyre 
(7,0000 At..) 
Guadalupc-Coutity.Appraital District Actotint No. 69539 
Beck, Daniel Ray 
(121.6500 AC.) 
GOadainpe CciurityAppraisal District AccouutN 69610 
Cielencki, Read B It. 
(0.1490 AO 
Guadalupe County-Appraisal Disiriet,Aecotratlio, 69608 
Dear, Dannyterandace 
(1.9990 Ac.) 

for a total area to.  be annexed: 117.54 Arras. 
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AREA #2 

BEGINNLNG: 	at a point _at the Northeastern torncr .of El 57.50 Acre tract listed in 
the Guadalupe County AppraisarDistrick Account No. 63531 is the 
PONT QF BEGINNINQ of herein deteribed 1,317.27 Abthlradt. 

11#,NCE: 	$ 31° ow sr E, for a &stance on,t2.6_59 to a poiii4 

Sr 1$' or w, fora distande Of 3,918450' to apoin4 

S28° 52' 00 A fore distance of 37981' to a point; 

S 59° 49' 19" W, fiTiudištanee Of 990,80' to a point on the-East 
Right-Of-May dliaPeketVillokOad; 

Continuing along the F..ast Right-or-Way of lineckerville Road, 
s 37° 3e 14 E, for &lenge of270.711  to a point; 

S 49°49' sr.F., for a distanos of 1,42124' to a point; 

S 30° 18 35" rs, fire distance of 1,000.95 to npoin4 

Leaving thaEast Right-,of Way of Haeekarville Road, 
N 58° 30' 14" E, for a distance of2,121.50' to a point; 

5-30° $61  00" E„ for a distance of3,880.14' Clbssing BolionRoad 
and. continuing to anoint on the North Right-ofWay of HI 10 Wcst; 

Continuing along DI 10 West,S 4S6 or 	fÖr a diglance of 
1,235.57 to a point; 

Leavhig the NorthRield-of Way of IF1101744, 1 29° 19' 32 W., 
fpra.distande of 699.91' toe point on the Sooth13.10t-of-Wayof 
Sam Road; 

Continnin&alongthe Sottlit Right-Of:Way ofBaon Aoatt 
S 58° le 19' Aim a distanct ot1,902.88' to anoint; 

S 31 32' 18.E, for a +Asthma of433.16' to await on the North 
Right-of-Way of11110 West; 

Conlinuing.along the North Right-of-Way 0E110 West. 
5 66° 4V 29W, for a distanoe of 637.81' to a point: 
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,$.63° 12 50" W, for a digance of 595.or to a pohit on the Ci1o1o. 
ere* 

Fonngle ineatdors of abolo Creek along the East side, 
N 02° 36' 00" Wifor a &Uwe of 174.21' to npoint; 

N 24° 49' 13u  W, for a cftstanee of 182.08' to a pointl 

Nu.  58 13" vir, for a &stance of187.83' tO apciint 

N49° 21' 43" W, for a distartee of201.95' tO Point 

N 430  21' 1 r W, for adistancc of223,52' to a point; 

28° 41' 51"W, fOr a distance of 270.70' to a polnt; 

R41° 24' 43 w, for a distance of 19125' to apoint; 

N 49° 01' 37 w, for a distance Of 177.61' to apoint; 

N 33° 06' 30' W, fora distance of 119,65' to a poi* 

N 26° 04'26W, for a distance of260.95' to a-point 

N 27° 20' or W, for a distance of 174.80' to apoi* 

N 17° 49' 52 NV, for a distance of 173452' to opoi* 

N 17° 39' 56" W, for a distance of281,88' to a point; 

06° 42' 33" W, fora distance alai 8' to apoint; 

N26°  29' 57E, for a &Once of590.& to apoint; 

$33. 0048u Wi  for a distoce of 24-5.02' to a poi* 

N 49'51' orrsiv, fer n distance of 151.061  to apaiint; 

N'78° 27' 20"W, for a distance of447.24' to a point; 

N 89' 48' 12'W,Sor adistance of 19220' to &poi* 

N 83° 23' 02W, for a distance of 375.66' to a point; 

S 89° 39' 19"-W, for odiatance of 42322' to a point; 
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S 78° 22 14" W, for a distance of 283.01' to awing 

S 66° 36'47" W, for a distance of 53738' to apoing 

N 78° 52 le W, for a distance ofa21.64? to .4 point; 

N 66°43' 24" W, fora-  distnitee of 196:42'.  to a point 

N'39° 59" 34" W,for a &stance of286.63' te. a Point; 

N 	sa' 490 w, for-a distance of 29561' to-a poing 

N 11° 12. 	t, For a diatance of321.93' le a point; 

NO4c21' 44" E, for a di:Stance-of 265.70' to a point; 

N 01° 44' .52 E, fora distmace of 2771 04  to apoilt 

N15° 2e-o9 w, for a distance on13..29t 4.ppirit; 

rt 43°23'26" E, for a distance of 31411' to a point; 

N 73° 06' 11V E, for a distance of 411.87' to apoing 

S 80° sr 14" E, for a &Mance of115.71-'to apoing 

N 47 19-  43" E, for a distance of*ig,  to apoing 

N OV 4T 42W,for a clisiance of 230.92)  tn a paint 

N 30 11' 45" W, a.distsoce of 36514' fn poitt 

N 66° 53.  24" for adistancc of mos' tti A Point; 

N 41° ŠT 01-" W, for a dial:mice of 13246' to a paiit 

N10° 1.2'19 W, for-a diatance of 142,34' to a poin4 

S EV 19' .or w, for a-distance of244.0,8' to spotlit; 

S 60° 21.'09 w, for O. distancc of229,08' to a point; 

S 51° 62' ter W,for a disiahce nf 142.51' to:a Point 

Page 10 	 PAGE 107 
1 2 6 



Attachment B 
Page 108 of 141 

s. sr 28 ir w, for a distance of 147.174  to a point 

S 60° 38' 45" W, for a dittanceof 190.57 to o point 

N 494 27 42" W, fort distance of 191.55' to a point; 

N 31°.00' 52" W, foto diStanceof295.221  to a point; 

N De 25' 23W, for a distance of265.,111  to a point 

N 02° or oe E, fora distanne of 47727' to a point; 

N26° 51' 16" W, for a distance of 189.76' to a Obit; 

N 53° 47' 20" W, for a distaneolif32824' to a poiot: 

N 36° 151 27'1W, for a &Waite of 330.71' to a ptdug 

N 89°48' 12 w, for a distance of 124.00' to apoint; 

N 0°40' 35" W, for a distance.of476:60' to poi44 

N 88° 11' 11" W, for :Wald:nee of 141.761  to tipping 

N62° 56' 1.2" W, for a distanco. of 314.221 to a point; 

N49°  '16 27 %for a distance 0172.35 to apriint; 

N 80°  27* sr 131, for a distance 0320.451  V) apoing 

N 79° 51' 10" W,for a distaace 0173.614  to a point; 

N 59° 49 53W, fora distonee of 150.104  to a poing 

Leaving the meander& cif Cibo10 Crack and continuing 
N 	05' 44" E, for a iflstanee of 877.34' to a poing 

S 35° 51' 29-E, for a &storm of 3092'` to a point; 

N59° 27 19 E, for a distance of 1,105.321.  le aiming 

N 27° 26' 57" W, for a 135.14nrfe of 23-Ir to a point 

N 59° 03' 36-E, for a distance of 941761  tot point; 

Page 11 	 PAGE 108 
127 



Attachment B 
Page 109 of 141 

11.60° 04 37 E, for arlistance a 815.05' to a-point on the West 
Right-of-Way of Ihtetkeis.dlle Road; 

Continuing .alongthe West Right-away afEntokerVille Road, 
S 31° 00' 30E, for a &tante of 180.90' tci &point; 

Leaving the West Right-of-Way-an ri orossim flaeckerville-Road and 
continuing, 1 59° ie 55"E, for a distanceef4,389.331  to a point; 

N 89° Sr 144E., for a distancte,  of 404.93s to a poin4 

Ns° 45,  WE, for a distance.of 1169.71' to a point; 

S 30° 24' leE, for a distance of 1,896.27 M a plaint; 

N59° 454 '094  Es for a distance of 42165* to apoin4 

g 3063Y 44" E, for a distance of 374.13' to apoint; 

Ti° 28' 35" E, for a distance of169.99' to apoint. 

S 31° 32' dr E, for a distance of325.59' froa pott 

s 58 or 49-W, for a distance of 1,339,59' to thePORIT OF 
BEGINNING and cot:gat:61g 1,$17.27 Acres more or less. 

The annexed area is to include 1,317.27 Acres as descited thoVe 
less the.folloiNiogparcels: 

- 	Guadalupe CountyAppraisal Distidet Account No. 63531 
Wells, Jake R &Nancy C 
(575000 Ae.) 
duadalope CountyAppraisal District Accountlio, 63327 
Wells, inke-R-&Nancy-C 
(60.0000 Ac.) 

- «nadalope County Appraisal District Account No. 63528 
Wells, late R &Nancy 

.0.9500 Ac.) 
▪ Odalupe County .6Pixtaisal Diskrict AccountNo. 63430 

Media, RuthKrueger 
306O Art.) 

- Guadalupe Cotmty Appraisal District AccountNo. 63431 
Martin, Ruth Krueger 
(0000 Ac,) 
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Guadalupe County Appraisal District Acccutg No. 125980 

R 	
azd
o 
 2,4oe C &Mary 

(5e4111.0001  
Guadalupe County Appraisal District Aceount No. 69640 
Kanaal, Som.& Sukesh 
(35.7100.Ac.) 
Guadalupe County Appraisal DiStrict Account No. 69636 
KansSom &Sake& 
(43.0000 Au, out of 51.0000 Ac.), 
Guadalupe COuntyApptaisal District Account. No. 12L033 
Reinhardt, Joe C &Maly 
(114000 Ac.) 
Guadalupe CountyAppraisal Pistriet AceountNo. 69638 
Iteirthardt, Joe t & IvratyP 
0.9540 Ae.) 
Guadalupe-County Appraisal Distriot Account-No. 63541 
Reinhardt, Joe C & Carol L 
(4.9000A0 
Guadalice County Appraisal District-Account No. 112959 
Reinluu-dt, Joe C. & Carol L 
(1.000 AO 
Criadalupe County Appraisal District AccouotNo. 63543 
Reinhardt, Joe C &Mary P 
(5.6000 At) 

- 	Guadaltipe County Appraisal District AccountNo. 63317 
Ease, Kevin & Michelle 
(44900 Ae.) 
Guadalupe County. Appraisal .Disbiet Acconat.No. 34121 
Ridge, Ronald Rik PlaluP A 
(5.0000 AO 
Guadaltipe County Appinisal District AccountNo. 34110 
Patrick MiehaelT&Patty 
(2.000ff AC. ovt ors:0000 Ac.) 
Guadalupe County Appraisal District -Account'No: 69685 
Hatcher, ScanadetteoN 
(10.0000 Ac. otrt o.f l5.4100.Ae.) 
Guadalupe County Appraisal Dishrict Account No. eotto 
Nemo, DormaY 
(9.0000 Ao. out of.16.4106A0 
Guadalupe County Appnusal District A.epount /sto. 69680 
Rot!elson,Arobett *Pahicia 
(8.0000 An. out of 14.41 Ae;)- 
Guadalupe-County Appraisal District Acconnt No. 69707 
Steno, P'nuddin $ 'Imam Mt.A.I 
(7.0000 Ac. out of 32.5000 Ae.) 
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,Guadalups CotintyAppraisaiDistriciAccount.No. 63540. 
Stolte,Etankliu E Trusteeh Al 
(3(i.2700.Ac.) 
Guadalupe ecKaLty Appraigal. DititictAccotmt No. 63519 
BN1P San Autonio Asset Company LP 
(12.0000 Ac.,  out of 27.0000.Ac.) 
Guadalupe County Appraisal D1striptAwsniwtko.6151.7 
SulttriOckel, StoveaL 
(53.0000 Au.). 
Guadalupe County Appraital District AcceutitNo. 69656 
We-143)=1;6s J &Bar-tiara 
.(23.1900Ao.) 
Guadalupe County Appraisal Distdct Accouut NO, 69657 
Weemis Earbsta J 
(1:0000.M) 

-Guadalupe County Appraisal District Accottt No, 69626 
Somali, ))avid L & Edward J 
04.3440 AO. 
anadalupe CoentYAppraigal District Aceourtt No..69627 
Sozech,tavid L & Edward Ix 
(2.0000 Ac.) 
Guadalupe countyApptaisa1District Account No. 69628 
Scuola, David & Debra 
(2.0160 Ac.) 
Guadalupo County Appraisal District Accoard No. 63361 
ciro;Thurkii  A 
(25-3924M-) 
Guadalupe County Apptaišal District Account No. 63367 
Grabc, Nathan A Sr & W 
(20.0000 Ac.) 
Guadalupe County Appraisal District Account No. 63365 
Grobea /sTathm? or  
(30.1260 AcT) 
Guadalupe CO* AxuaisalDishict Acthunt No. 61530 
Peasho4Mar1 A & Catharine IC 
06.4160 Ae.) 
Guadalupe County 4praisalDistfictAccotalt No, 63358 
GsarZa, gelly 
.(0.430.0 Au4 
Guadaldpe County AppraisalDiskict Account No. 63369 
MainieSt, Pael 
(96.0)00Ac) 
Guadalupe County Appraisal District Account No. 63558 
flolt,SelenaA 
(2-5100 Ao.) 
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Orsxjahlpe Corinty Appreital District Account*. 63426 
Mal-mesh, Paul I 
(440000 AO 
Guadalupe County Appraisal District AecOaritNo. 63427 
Maimesh, Paul 
(l .0000 AC.) 
Guadalupe County Appraisal District Account No. 63362 
Nichuls, Burton X &Sally P 
(3.5100 Ao.) 
Guadalupe County Appraisal District Acceuht No. 63570 
Nichols, Sally ? 
(1,13110 AG) 
Guadalupe county Appraisal District Account No. 66352 
Nichols, BUttoir K & Sally P 
(663520 AO 
Guadalupe County Appraisal District Accoeurt.No.. 63502 
Oedema Farms LP 
024200 Am) 
Guadalupe County Appraisal District Account No. 131336 
Fischer, Jane E 
(2.0000 Ac.) 
Guadalupe COunty Appraisal District AcOoutit Nts . 63506 
FisChcr, Jane B 
(37.0300 Ac). 
Guadalupe COunty ApFaisal District Account No. 63346- 
&nit*, Lana:Craft &Brenda Crall Sdott 
(7.8000Ac.) 
Guadalupe County Appraisal District Account No. 63347 
Sulidt, Lana Craft &Brenda Craft Scott 
(4.0000 AO 

for a total area to be annexed: 406.25 Acres. 
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EXHIBIT B 

ANNEXATION METES & BOUNDS MAP 
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EXIBBIT C 

2011 ANNEXATION PROGRAM 
CITY OF CIBOLO, TEXAS 

SERVICE PLAJ.N FOR OCTOBER 25, 2011 ANNEXATION 

Upon annexation of the area identified above the City of Cibolo will provide City services utilizing methods by 
which it extends services to any other equivalent area of the City. 

SERVICES PROVIDED BY THE EFFECTIVE DATE OF ANNEXATION 

1. Police Protection 

The City of Cibolo, Texas and its Police Department will provide police protection to newly annexed 
areas at the same or similar level of service now being provided to other areas of the City with like 
topography, land usc and population density as those found within the newly annexed areas. The Police 
Department will have the responsibility to respond to all dispatched calls for service or assistance within 
the newly annexed areas-. 

2. Fire Protection and Ernernency Medical Services 

The City of Cibolo, Texas and its Fire Department, and the Cibolo Volunteer Fire Department, will 
provide fire protection to newly annexed areas at the same or similar level of service now being 
provided to other areas of the City, with like topography, land use and population density as those found 
within the newly annexed areas. 

The City of Cibolo, Texas contracts with the City of Schertz for EMS services and will provide EMS 
services through that contract to newly annexed areas at the same or similar level of service now being 
provided to other areas of the City, with like topography, land use and population density as those found 
within the newly annexed areas. 

3. Maintenance of Water and Wastewater Facilities 

All of the newly annexed properties are within the water and waste water service area of Green Valley 
Special Utility District. 

All water/wastewater facilities owned or maintained by Green Valley Special Utility District at the time 
of the proposed annexation shall continue to be maintained by Green Valley Special Utility District. All 
water/wastewater facilities which may be acquired subsequent to the annexation of the proposed areas 
shall be maintained by Green Valley Special Utility District, to the extent of the ownership of each in 
said facilities. The now existing water/wastewater mains at existing locations shall be availible for the 
point of use extension based upon the City of Cibolo and Green Valley Special Utility District standard 
extension policies now existing or as may be amended. On-site sewerage systems may be maintained in 
accordance with the City of Cibolo Code of Ordinances. 

4. Solid Waste Collection 

The City of Cibolo, Texas contracts for the collection of solid waste and refuse within the corporate 
limits of the City with Bexar Waste. Solid waste collection will be provided to citizens in the newly 
annexed areas at the same or similar  level of service now being provided to other areas of the City with 
Like topography, land use and density as those found within the newly annexed areas. The City may 
negotiate with annexed areas to allow continued services with an existing solid waste management 
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provider. After the second anniversary of the annexation date, the City will impose fees and provide the 
service. 

If areas with private roads and/or gates are arranged so that garbage may be collected without creating a 
safety ha7ard, the City, at its discretion, may collect the garbage provided proper indemnification is 
received from the community association or individual property owners. The City will then impose fees 
and provide the service. Garbage collection locations shall be subject to the approval of the Sanitation 
Manager. In the event thc City does not collect garbage within the areas with private roads and/or gates, 
residents of these areas will not be billed for service afr the two-year date. 

S. 	Maintenance of Roads and Streets 

Any and all public roads, streets or alleyways shall be maintained to the same degree and extent that 
other public roads, streets, and alleyways are maintained in areas of the City with like topography, land 
use and density as those found within the newly annexed areas. Private roads will remain under the 
ownership of the homeowners association and as such maintained by the association. 

6. Maintenance of Parks, Playgrounds. and Swimming Pools 

The City of Cibolo, Texas is not aware of the existence of any publicly owned parks, playgrounds or 
swimming pools now located in the proposed areas of annexation. In the event any such parks, 
playgrounds, or swimming pools do exist and are public facilities, the City will maintain such areas and 
facilities to the extent and degree and to the same or similar level of service now being provided to other 
such areas and facilities within the corporate limits of the City with like topography, land use and 
density as those found within the newly annexed areas. Private facilities will remain under the 
ownership of the homeowners association and as such mainteined by the association. 

7. Maintenance of any Publicly owned Facility, Building or Municipal Service 

The City of Cibolo, Texas is not aware of the existence of any publicly owned facility, building, or 
other municipal service now located in the proposed areas of annexation. In the event any publicly 
owned facility, building, or other municipal service does exist and are public facilities, the City will 
maintain such areas and facilities to the extent and degree and to the same or similar level of service 
now being provided to other such areas and facilities within the corporate limits of the City with like 
topography, land use and density as those found within the newly annexed areas. 

8. Other Services 

The City of Cibolo, Texas finds and determines that such services as planning, code enforcement, 
animal control, library, parks and recreation, court and general Administration will be made available 
after the effective date of annexation at the same or similar level of service now being provided to other 
areas of the City with similar topography, land use and density as those found within the newly annexed 
areas. 

CONSTRUCTION OF ANY CAPITAL IMPROVEMENTS TO BE COMPLETED WITHIN 2 'A YEARS 

1. 	Police and Fire Protection and Solid Waste Collection 

The City of Cibolo, Te.xas, finds and determines that it is not necessary to acquire or Construct any 
capital improvements within 2 4 years of the effective date of the annexation of the particular annexed 
areas for the purpose of providing police protection, fire protection, emergency medical services or solid 
waste collection. The City finds and determines that it has at the present time adequate facilities and 
other resources to provide the same type, kind and level of service and protection which is presently 
being administered to other areas already incorporated in the City of Cibolo, Texas with like 
topography, land use and population density as those found within the newly annexed areas. 
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2. Water/Wastewater Facilities 

The City of Cibolo, Texas, finds and determines it is not necessary for the City of Cibolo to acquire or 
construct any capital improvements within 2 'A years of the effective date of the annexation of the 
particular annexed areas because the area being annexed is located within the water and wastewater 
service area of Green Valley Special Utility District. 

3. Roads and Streets 

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital 
improvements within 2 1/2  years of the effective date of the annexation of the particular annexed areas. 

4. Maintenance of Parks, Playerounds, and Swinuning Pools and Any Other Publicly Owned 
Facility, Building, or Service 

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital 
improvements within 2 1/2  years of the effective date of the annexation of the particular annexed areas 
for the purpose of parks maintenance, playgrounds, swimming pools and other publicly owned facility, 
building or service. 

5. Maintenance of Current Septic System 

Any resident who currently utilizes a septic system to manage wastewater chall be entitled to continue 
said system except for the following: 

Should a septic system located within 500-feet of an existing sewer main fail to the point where repair 
costs will exceed the cost of replacement, the property owner shall be required to connect to the sewer 
system_ 

SPECIFIC FINDINGS 

The City of Cibolo, Texas, finds end determines that this proposed service plan will not provide any fewer 
services and will not provide a lower level of service in the areas being considered for annexation that were in 
existence in the proposed areas at the time immediately preceding the annexation process. Given the proposed 
annexation areas topography, land utili7ation and population density, the service levels to be provided in the 
newly annexed areas will be equivalent to those provided to other areas of the City with similar characteristics. 

TERMS 

This pIan shall be valid for a term of ten (10) years. Renewal of the Service Plan is at the discretion of the City 
of Cibolo. 

LEVEL OF SERVICE 

Nothing in this plan shall require the City to provide a uniform level of full municipal services to each area of the 
City, including the annexed areas, if different characteristics of topography, land use, and population density are 
considered a sufficient basis for providing different levels of service. 

AMENDMENTS 

The plan shall not be amended unless public hearings are held in accordance with Chapter 43 of the Texas Local 
Government Code. 
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"City of Choice" 

CERTIFICATE OF CITY SECRETARY 

I, the undersigned City Secretary of the City of Cibolo, Texas (the "City"), certify 
that the attached is a true and correct copy of the City of Cibolo Ordinance No.999 
adopted by the City Council on November 8, 2011. 

CITY OF CIBOLO, TEXAS 

 

/ • - • 

Peggy Cimics 
City Secretary 

  

PAGE 117 
136 



Attachment B 

Page 118 of 141 

A 0" .. s 

	

C.J i 	reN o 
I 4 x 

	

s 	
At I * 

* S. % 
44/*ftwm,„,onisi,  

7. CX#‘ 5  
"City of Choice" 

ORDINANCE NO. 999 

PROVIDING FOR THE EXTENSION OF CIBOLO, TEXAS CITY LIMITS BY THE 
ANNEXATION OF TRACTS OF LAND THAT CONTAIN AN AGGREGATE AREA 
OF 71.67 ACRES, AS DEPICTED HEREIN AS THE ANNEXATION AREA 
LOCATED EAST OF CIBOLO CREEK, NORTH OF INTERSTATE HIGHWAY 10, 
SOUTH OF LOWER SEGUIN ROAD AND WEST OF THE EXISTING CITY OF 
CIBOLO BOUNDARY, ADJACENT TO THE EXISTING CITY LIMIT BOUNDARY 
OF 'ME CITY OF CIBOLO, GUADALUPE COUNTY, TEXAS; AND APPROVING A 
SERVICE PLAN FOR SUCH AREAS. 

WHEREAS, Texas Local Government Code section 43.021 authorizes the City of Cibolo, as 
a home-rule municipality, to extend its City limit boundaries through the annexation of area 
adjacent to those boundaries; and 

WHEREAS, section 1.03 of the City Charter of the City of Cibolo provides that the City 
Council has authority by ordinance to fix the City limit boundaries, provide for the alteration 
and extension of said boundaries, and annex additional territory lying adjacent to said 
boundaries in any manner provided by law; and 

WHEREAS, Texas Local Government Code section 43.052(h)(1) provides that an area 
proposed for annexation containing fewer than one hundred (100) separate tracts of land on 
which one or more residential dwellings are located on each tract is exempted from the state 
law requirement that an area proposed for annexation first be identified in an annexation plan; 
and 

WHEREAS, the areas described herein contain fewer than one hundred (100) separate tracts 
of land on which one or more residential dwellings are located on each tract and are, therefore, 
exempted from the above-described annexation plan requirement; and 
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WHEREAS, Texas Local Government Code section 43.035(a)(2) stipulates that a 
municipality may not annex an area appraised for ad valorem tax purposes as land for 
agricultural use under Subchapter C or D, Chapter 23, Tax Code and Texas Local 
Government Code section 43.035(b)(1) stipulates provides that a municipality must offer to 
make a development agreement with landowners eligible under TLGC 43.035(a)(2) to 
guarantee the continuation of the extraterritorial status of the area; and 

WHEREAS, the City of Cibolo executed Non-Annexation Agreements for properties within 
the 1,606:41 acre annexation area that were eligible for said Non-Annexation Agreement, 
which was approved by City Council by Resohttion on October 25, 2011; and 

WHEREAS, pursuant to Texas Local Government Code section 43.035(c) an area adjacent or 
contiguous to an area that is the subject of a development agreement under Texas Local 
Government Code section 43.035(b)(1) is considered adjacent or contiguous to the 
municipality, and 

WHEREAS, on the 131  day of September 2011, and the 27th  day of September 2011, the City 
Council of the City of Cibolo, Texas held public hearings on the proposed annexation of 
approximately 1,606.41 acres, situated outside of but immediately adjacent to, the current 
corporate limits of the City of Cibolo, Texas and such public hearings gave all interested 
persons the right to appear and be heard on the proposed annexation of such land; and 

WHEREAS, notice of the above referenced public hearings was published in The Seguin 
Gazette on August 19, 2011 and August 21, 2011, a newspaper having general circulation in 
the City of Cibolo, Texas and within  the territory to be annexed, in accordance with law; and 

WHEREAS, the proposed service plan was made available for public inspection and 
explained to the inhabitants of the area at the public hearings held; and 

WHEREAS, the aforementioned public hearings were conducted not more that forty (40) 
days nor less that twenty (20) days prior to the institution of annexation proceedings; and 

WHEREAS, the population of the City of Cibolo, Texas is in excess of approximately 18,000 
inhabitants, and the area to be annexed lies within the extraterritorial jurisdiction of the City 
of Cibolo, Texas, and lies adjacent to and adjoins the City of Cibolo, Texas. 

NOW THEREFORE: 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CIEOLO, TEXAS: 

SECTION 1. The land and territory lying outside of, but adjacent to and adjoining the City 
of Cibolo, Texas, more particularly described in Exhibits 'A and '13, attached hereto and 
incorporated herein by reference, more particularly described as Area 1 and Area 2, is hereby 
added and annexed to the City of Cibolo, Texas, and said territory, as described, shall 
hereafter be included within the boundary limits of said City, and the present boundary limits 
of said City, at the various points contiguous to the area described in Exhibits 'A' and B', are 
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altered and amended so as to include said areas witlain the corporate limits of the City of 
Cibolo, Texas. 

SECTION 2. The land and territory comprising 71.67 acres; more particularly described as 
the annexation area on Exhibits 'A and B', are attached hereto and incorporated herein by 
reference, shall be part of the City of Cibolo, Texas and inhabitants thereof shall be entitled to 
all of the rights and privileges as citizens and shall be bound by the acts, ordinances, 
resolutions, and regulations of the City of Cibolo, Texas. 

SECTION 3. A service plan outlining the provisions of necessary municipal service to the 
properties described in Exhibit 'C' is hereby approved and the implementation of said plan is 
hereby authorized. Such plan is attached hereto and incorporated herein as Exhibit C. 

SECTION 4. This ordinance shall  be effective from and after November 8, 2011. 

PASSED AND APPROVED this, the 8th  day of November 2011. 

ATFEST: 

2 
i .....2-9.9.,7  

Peggy Cimics, City Secretary 
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EXHIBIT A 

ANNEXATION AREA METES & BOUNDS DESCRIPTION 
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ANNEX MAP — NOVEMBER 8, 2011 
FOR itth 

CITY OF CIBOLO, TEXAS 

Field Notes for 71.67 Acres •of land to be annexed into the City of Cibolo, Guadalupe 
County, Texas, from the 71.67 Acre annexation area (Area #3A-68.16; Area #3B-3.51) 
adjacent and/or surrounded by the existing City Limits or ETJ of the City of Cibolo, 
Guadalupe County, Texas. 

AREA #3A 

BEGINNING: 	at a point at the Southeastern comer of a 66.3520 Acre tract listed in 
the Guadalupe County Appraisal District Account No. 63569 and 
North.Right-of-Way of Bolton Road is the POINT OF BEGINNING 
of herein described 68.1600 Acre tract 

TIIENCE: 	Continuing along the NorthRight-of-Way of Bolton Road, 
S 58° 38 ir W, for a distance of 794.85' to apoint; 

S 55° 09' 17 W, for a.distance of47.02 to a point 

S 570  49' OT' W, for a distance of 186.73' to a point 

Leaving the NOrth Right-of-Way of Bolton Road and continuing, 
N 27° 33' 14" W, for a distance of 99.44' to a point; 

S 590  43' 32"W, for a distance of 508.7T to a point on the East side 
of Cibolo Creelt 

Following the meanders of Cibolo Creek, N 29° 40' 45 W, 
for a distance of 54.20' to a point 

N49° 21' 43" W, for a distance öf201.95' to a point; 

N43° 21' 11" W, for a distance of 223.5210 a point 

N 28° 41' sr w, for a distance of 270.70' to a point; 

N 41° 24' 43" W, for a distance of 191.25' to a point; 

N 490  01' 37 W, for a distance of 177.61) to a pöint 

N 33° 06' 30" W, for a distance of 119.65' to a point; 
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N 25° 38 31" W, for a distance of 141.11 to a point 

N 26° 34' 56" W, for a distance of 119.85' to a point; 

N 27° 20' or W, for a distance of 174.80' to a point; 

N17° 49' 52' W, for a. distance of 173.52' to a point; 

N 17° 39' se W, for a distance of 119.64' to a point 

Leaving the East side of Cibolo Creek and continuing, 
N 86° 16' 36' E, for a distance of 206.68' to a point 

N 40° 05' sr E, for a distance of 461.45' to a point; 

S 32° 37 31" E, for a distance of 475.99' to a point; 

N 58° 53' or E, for a distance of 1,012.06' to a point 

S 30° 12' ar E, for a distance of 1,605.86' back to the POINT OF 
BEGINNING and contnIning.68.1600 Acres more or less. 

AREA #3B 

BEGINNING: 	at a point at the Northeastern cornet of a 3.5100 Acre tract listed in 
the Guadalupe County Appraisal District, Account No. 63362 and 
South Right-of-Way of Bolton Road is the POINT OF-BEGINNING 
.of herein described 3.5100 Acre tract. 

Leaving the South Rigu-of-Way of Bolton Road, S 30° 43' 15.' W, 
for a distahce of 407.90' to a point on the NorthRight-of-Way of IR 
10West 

Continuing along the North Right-of-Way of 1E110 West, 
S 66° 3T 53" W, -for a distance of 401.4T to a point On the Bast 

204 	Right-of-Way ofBolton Road; 

Continning along the East Right-of-Way of BoltonRoad, 
N 30° se 26" W, for a distance.of 3so.29.  to a point on the South 

-WEN F.. (GIN 17 Right-ofAray of Bolton Road; 
79689

0 
 

Continuing along the Soutitkight-of-Way ofBohon Road, 
N 58° 18' 06" E, for a ifistance of 399A4' to 	POINT OF 

7 	 BEGINNING and contaking 15100 Acres more or.  less. 
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EXHIBIT B 

ANNEXATION METES & BOUNDS MAP 
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EXHIBIT C 

2011 ANNEXATION PROGRAM 
CITY OF CIEOLO, TEXAS 

SERVICE PLAN FOR NOVEMBER 8, 2011 ANNEXATION 

Upon annexation of the area identified above the City of Cibolo will provide City services utilizing methods by 
which it extends services to any other equivalent area of the city. 

SERVICES PROVIDED BY _IRE EFFECTIVE DATE OF ANNEXATION 

1. Police Protection 

The City of Cibolo, Texas and its Police Department will provide police protection to newly annexed 
areas at the saine or similar level of service now being provided to other areas of the City with like 
topography, land use and population density as those found within the newly annexed areas. The Police 
Department will have the responsibility to respond to all dispatched calls for service or assistance within 
the newly annexed areas. 

2. Fire Protection and Emergency Medical Services 

The City of Cibolo, Texas and its Fire Department, and the Cibolo Volunteer Fire Department, will 
provide fire protection to newly annexed areas at the same or similar level of service now being 
provided to other areas of the City, with like topography, land use and population density as those found 
within the newly annexed areas. 

The City of Cibolo, Texas contacts with the City of Schertz for EMS services and will provide EMS 
services through that contract to newly annexed areas at the same or similar level of service now being 
provided to other areas of the City, with lilce topography, land nse and population density as those found 
within the newly annexed areas. 

3. Maintenance of Water and Wastewater Facilities 

All of the newly annexed properties are within the water and waste water service area of Green Valley 
Special Utility.District. 

All water/wastewater facilities owned or maintained by Green Valley Special Utility District at the time 
of the proposed annexation shall continue to be maintained by Green Valley Special Utility District. All 
water/wastewater facilities which may be acquired subsequent to the annexation of the proposed areas 
shall be maintained by Green Valley Special Utility District, to the extent of the ownership of each in 
said facilities. The now existing water/wastewater mains at existing locations shall be available for the 
point of use extension based upon the City of Cibolo and Green Valley Special Utility District standard 
extension policies now existing or as may be amended. On-site sewerage systems may be maintained in 
accordance with the City of Cibolo Code of Ordinances. 

4. Solid Waste Collection 

The City of Cibolo, Texas contracts for the collection of solid waste and refuse within the corporate 
limits of the City with Bexar Waste. Solid waste collection will be provided to citizens in the newly 
annexed areas at the saine or 6mi ar  level of service now being provided to other areas of the City with 
like topography, land use and density as those found within the newly annexed areas. The City may 
negotiate with annexed areas to allow continued services with an existing solid waste management 
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provider. After the second anniversary of the annexation date, the City will impose fees and provide the 
service. 

If areas with private roads and/or gates are arranged so that garbage may be collected without creating a 
safety hazard, the City, at its discretion, may collect the garbage provided proper indemnification is 
received from the community association or individual property owners. The City will then impose fees 
and provide the service. Garbage collection locations shall be subject to the approval of the Sanitation 
Manager. In the event the City does not collect garbage within the areas with private roads and/or gates, 
residents of these areas will not be billed for service after the two-year date. 

5. Maintenance of Roads and Streets 

Any and all public roads, streets or alleyways shall be maintained to the same degree and extent that 
other public roads, streets, and alleyways are maintained in areas of the City with like topography, land 
use and density as those found within the newly annexed areas. Private roads will remain under the 
ownership of the homeowners association and as such maintained by the association. 

6. Maintenance of Parks, Playgrounds, and Swimming Fools 

The City of CiboIo, Texas is not aware of the existence of any publicly owned parks, playgroinds or 
swimming pools now located in the proposed areas of annexation. In the event any such parks, 
playgrounds, or swimming pools do exist and are public facilities, the City will maintain such areas and 
facilities to the extent and degree and to the same or similar level of service now being provided to other 
such areas and facilities within the corporate limits of the City with like topography, land use and 
density as those found within the newly annexed areas. Private facilities will remain under the 
ownership of the homeowners association and as such maintained by the association. 

7. Maintenance of any Publicly owned Facility, Building or Municipal Service 

The City of Cibolo, Texas is not aware of the existence of any publicly owned facility, building, or 
other municipal service now located in the proposed areas of annaKation. In the event any publicly 
owned facility, building, or other municipal service does exist and are public facilities, the City will 
maintain such areas and facilities to the extent and degree and to the same or similar level of service 
now being provided to other such areas and facilities within the corporate limits of the City with like 
topography, land use and density as those found within the newly annexed areas. 

8. Other Services 

The City of Cibolo, Texas finds and determines that such services as planning, code enforcement, 
animal control, library, parks and recreation, court and general administration will be made available 
after the effective date of annexation at the same or similar level of service now being provided to other 
areas of the City with similar topography, hind use and density as those found within the newly annexed 
areas. 

CONSTRUCTION OF ANY CAPITAL IMPROVEMENTS TO BE COMPLETED WITHIN 2 % YEARS 

1. 	Police and Fire Protection and Solid Waste Collection 

The City of Cibolo, Texas, finds and determines that it is not necessary to acquire or construct any 
capital improvements within 2 % years of the effective date of the annexation of the particular annexed 
areas for the purpose of providing police protection, fire protection, emergency medical services or solid 
waste collection. The City finds and detemaines that it has at the present time adequate facilities and 
other resources to provide the same type, lcind and level of service and protection which is presently 
being administered to other areas already incorporated in the City of Cibolo, Texas With like 
topography, land use and population density as those found within the newly annexed areas. 
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2. Water/Wastewater Facilities 

The City of Cibolo, Texas, finds and determines it is not necessary for the City of Cibolo to acquire or 
construct any capital improvements within 2 'A years of the effective date of the annexation of the 
particular annexed areas because the area being annexed is located within the water and wastewater 
service area of Green Valley Special Utility District. 

3. Roads and Streets 

The City of Cibolo, Texas, finds and determines it is not necessary to acquire or construct any capital 
improvements within 2 'A years of the effective date of the annexation of the particular annexed areas. 

4. Maintenance of Parks. Playgrounds. and Swimming Pools and Any Other Publicly Owned 
Facility. Building. or Service 

The City of Cibolo, Texas, finds and deterrnines it is not necessary to acquire or construct any capital 
improvements within 2 'A years of the effective date of the annexation of the particular annexed areas 
for the purpose of parks maintenance, playgronnds, swimming pools and other publicly owned facility, 
building or service. 

5. Maintenance of Current Septic System 

Any resident who currently utilizes a septic system to manage wastewater shall be entitled to continue 
said system except for the following: 

Should a septic system located within 500-feet of an existing sewer main fail to the point where repair 
costs will exceed the cost of replacement, the property owner hall  be required to connect to the sewer 
system. 

SPECIFIC FINDINGS 

The City of Cibolo, Texas, finds and determines that this proposed service plan will not provide any fewer 
services and will not provide a lower level of servide in the areas being considered for annexation that were in 
existen.ce in the proposed areas at the time immediately preceding the annexation process. Given the propos6d 
annexation areas topography, land utilization and population density, the service levels to be provided in the 
newly annexed areas will be equivalent to those provided to other areas of the City with similar characteristics. 

TERMS 

This plan shall be valid for a term of ten (10) years. Renewal of the Service Plan is at the discretion of the City 
of Cibolo. 

LEVEL OF SERVICE 

Nothing in this plan ghat' require the City to provide a uniform level of full municipal services to each area of the 
City, inchiding  the annexed areas, if different characteristics of topography, land use, and population density are 
considered a sufficient basis for providing different levels of service. 

AMENDMENTS 

The plan shall not be amended unless public hearings are held in accordance with Chapter 43 of the Texas Local 
Government Code. 
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"City of Choice" 

CERTEFICATE OF CITY SECRETARY 

I, the undersigned City Secretary of the City of Cibolo, Texas (the "City"), certify 
that the attached is a true and correct copy of the City of Cibolo Ordinance No.1084 
adopted by the City Council on December 10, 2013. 

CITY OF CIBOLO, TEXAS 

/ 

Peggy Cimics 
City Secretary • 
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"Clty of Chpice" 

ORDINANCE NO.  1084  

PROVIDING FOR THE VOLUNTARY EXIENSION OF THE CIBOLO, TEXAS.  CITY 
LIMITS BY THE ANNEXATION OF A TRACT OF LAND THAT CONTAINS AN 
AREA OF • APPROXIMATELY 5.001 ACRES, AS DEPICTED HEREIN AS 1.11E 
ANNEXATION AREA, LOCATED NORTH OF- INTERSTATE GHWAY 1.0, SOUTH 
OF BOLTON ROAD, WEST OF SANTA CLARA ROAD AND EAST OF MEHL ROAD; 
IMMEDIATELY ADJACENT TO THE EXISTING BOUNDARIES OF 'ME CITY OF 
CIBOLO, GUADALUPE COUNTY, TEXAS; APPROVING A SERVICE PLAN FOR 
SUCH AREA TO BE ANNEXED; AND AMENDING THE OFFICIAL crry 
LIMETS/ETJ MAP OF THE CITY OF CEBOLO To. REFLECT THE VOLUNTARY 
ANNEXATION OF THE PROPERTIES DESCRIBED HEREIN. 

WHEREAS, Texas Local Qovernment Code section 43.021 authorizes the City of Cibolo, as a 
home-rule municipality, to extend its City limit boundaries through the annexation of area 
adjacent to those boundaries; and 

WHEREAS,. section 1.03 of -the City Charter of the City of Cibolo provides that the City 
Council has authority by ordinance to fix the City limit boundaries, provide for the alteration and 
extension of said boundariCs, and annex additional teriitory lying adjacent to said boundaries in 
-any manner provided by law; and 

WHEREAS, Texas Local Government Code section 43:052(h)(1) provides that an area 
proposed for annexation containing fewer than one hundred (100) separate tracts of land on 
which one or more residential dwellings are located on each tract is exempted from the state law 

-requirement that an area proposed for annexation first be identified in an annexation plan; and 

WHEREAS, the areas described herein contain fewer than one hundred (100) separate tracts of 
Jand on which one or more residential dwellings are located on tach tact and are, therefore, 
exempted from the above-described annexation plan requirement and 

WHEREAS, the owner of the said prOpêrties, of his own free will and accord, did voluntarily 
request -that the City of Cibolo incorporate -the approximate 5.001 acres described herein into the 
municipal boundaries ofthe City of Cibolo; and 

WHEREAS, on the 12th  day of Nowmber 2013, and the 14th  day of November• 2013, the City 
Council of the City of CibolO, TeXas held public hearings on the proposed annexation of 
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approximately 5.001 acres, situated outside of but immediately adjacent to the current corporate 
limits.  of the City of CibolO, Texas and such public hearings gave all interested persons the right 
to-appear and be heard on the proposed annexation of such land; and 

WHEREAS, notice of the above referenced public hearings. was published in The Seguin 
Gazette  on October 27, 2013 and October 29, 2013, a newspaper having general circulation in 
the City of Cibolo, Texas and within  the -territory to be annexed, in accordance-with law; -and 

WBEREAS, the proposed service plan was made available for public inspection and explained 
to the inhabitants of the area at the public hearings held; and 

WHEREAS, the aforementioned pUblic hearings were conducted not more that forty (40) days 
nor less than twenty (20) days prior to the institution of anneXation proceedings; and 

WHEREAS, the population of the City of Cibolo, Texas is in excess of approximately 24000 
inhabitants, and the area to be annexed lies within  the extraterritorial jurisdiction of the City of 
Cibolo, Texas, and lies adjacent to and adjoins the City of Cibolo, Texas. 

NOW THEREFORE: 

BE IT ORDAINED BY THE CITY COUNCIL OF ME, CITY OF aBOLO, TEkAS: 

SECTION 1. The land and territory lying outside of, but adjacent to and adjoining the City of 
Cibolo, Texas, more particularly described in Exhibits 'A and '13, attached hereto and 
incorporated herein by reference, is hereby added and annexed to the City of Cibolo, Texas, and 
said territory, as described, shall hereafter be included within the boundary limits ef said City, 
and the present boundary limits of said City, at the varieus points contiguots to the area 
dešcribed in Exhibits 'A' and '13, are altered and amended so as to include said areas within the 
corporate limits of the City of Cibolo, Texas. 

SECTION 2. The land and territory comprising approximately 5.00.1 acres; more particularly 
described as the annexation area on Exhibits 'A' and '13, are attached hereto and incorporated 
herein by reference, shall be part of the City of Cibolo, Texas and inhabitants thereof shall be 
entitled to all of the rights and privileges as citizens and shall be bound by the acts-, ordinances, 
resolutions, and regulations of the City of Cibolo, Texas. 

SECTION 3. A service plan outlining the proviSions of necessary municipaLservice to the 
properties described in Exhibit 'C' is hereby approve& and the implementation of said plan is 
hereby authorized. Such planis attached hereto and incorporated herein as Exhibit C. 

SECTION 5. The official City Limits/ETJ Map of the City of Cibolo shall be amended, as 
depicted in Exhibit “D", as attached hereto, to reflect the annexation. of the subject properties. 
Such map is attached hereto and incorporated herein as Exhibit D. 

SECTION 4. This ordinance shall be effective from and after December 10„2013. 
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PASSED AND APPROVED this, the lOth  day of December 2013. 

Lisa M. Jackson, ayor 

ATTEST: 

Peggy Chnics, City Secretary 
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EXMOIT A 

ANNEXATION A.REA WETS &)3.OUNDS DESCRIPTION 

BETTERSWORTII & ASSQOATES, INC 
mmarman-stamoRs.albiguLTArto 

In 336ST WOMAN Mr ziET, swum. Yin,  mu 
Mr 	 . 	(8313379-5555 MX 0303 37P-5553 
508-55 & 898.83 	 B-Mail: Wand  @ liasimict 

" 20623-0-G 
May 26, 2001 	 Mil. RattgaiOaR, P.a. & &PIA 

yRACT.c  
5,001 ACRE TRACT 

Being a 6.001 ACRE TRACT situated in Jose.Flores Survey, A-134, Guadalupe County,. Texas. 
Said 6.001, ACRE TRACT is comprised of part of a tract veiled 9.979 aCres In conveyance from 
Thelma 13. Schaefer, et vir to Read Miner recorded in Volume 1018 at Page 377 and part of el 
traot caned First Tract (9.979 acres) In conveyance from Thelma B. Schaefer, et vir to Read 
Miner recorded in Volume 1018 at Page 371 of the Offialal Record1 of said county. and being 
desorthed by metea arid bounds as follows: 

BEGINNING at a one-half inch diameter rebar found bent (shot base) marking the south corner 
of the tract herein described, same being the soeth corner of salct 9,979 acre tract, lying in the 
northwest line of a tract celled 4.475 acres Irt Volume 137 at Page 200, furtherdescribed as 
being the east comer of Lot 7, Country Side Acres Subdivision recorded InVolume 4 at Page 93 
of the Map Records, being the east corner of a called 27.966 amain Volume IMO at Page 110, 
and lying In the northwest line of Interstate Highway No. 10; 

'THENCE with the southwest line of the tract heretn described, same being a segMent of the 
common line of seld9.979 acre tract and said Lot 7,N 30° 53 30"W, (celled N 30° 53' 30, W — 
basis of bearing) 685.85 feet to a one-half indh diameter rebarset With cep (BEA) marking-the 
west comer of the tract herein described, same being the south corner of a 5.001 acre tract this 
day surveyed by me; 

THENCE with thir northwest line of the traot herein desonled. Into said 9.979 Acre tract, N 65° 
52' 13''' E; et 277.98 feet a one-helf Inch diameter rebar set wIth cap (B&A) marking the east 
corner of a 5.001 acre tract this day surveyed by Me end being the south corner of a 5.001 acre 
tract this day surveyed by ma and at 31E1.94 feet a one-half Inch diameter rebar set with cap 
(B&A) marking the north comer of the tract herein described; 

THENCE with the northeast line of the tract herein described, 6 30° 53' 80°  E, 58179 feet to is 
one-half Inch diameter rebar eet with-  cap (B&A) marking the east corner of the tract herein 
described, along the common line of saki 9.979 acnktract and spid 4.475 awe traot, fUrther 
described as lying tribe northwest One of said Interstate Highway NO. 10; 

THENCE with the southeast line of the tract herein described, same beIng a segment of the 
common line of said 9.979 acre treai and said 4.475 acre treat, elong a segment of the 
northwest One of said Interstate Highway. No. 10, S 68° 34' 17* W, (called S-136° 341  31° W) 
319.42. feet to filo MACE OF BEGINNING and containing 6.001 AC -E6 OF LAND. 

; I hereby certify the foregoing geld notes represent the resulta 	of ov).144iiir. unci 	2y made 
under my supervision In March 2001. 
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EXHIBIT B 

ANNEXATION AREA METES & BOUNDS DESCRIPTION (Mapped) 
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EXHIBIT C 
2013 ANNEXATION PROGRAM 

CITY OF CIBOLO, TEXAS 

-i-E1747L'etifl,t-MITOTitirrEfe.Maigio,-;',2143-.1T\TURTATiltiN  

Upon annexation of the area identified above the City of Cibolo will provide- City servicet. utili7ing methods toy 
which it extends services to any other equivalent area of the City. 

SERVICES PROVIDED BY TEM EFFECTIVE DATE OF ANNEXATION 

1. Police Protection  

The City of Cibolo, Texas and its Police Department will provide police protection to newly annexed areas 
at thq same or similar level of service now being provided to other afeas of the City with like topography, 
land use and population density as those found within the newly annexed areas. The Police Department 
will have. the responsibility to respond to all dispatched calls for service or assistance Within, the newly 
annexed areas. 

2. Fire Protection and Emergency Medical Services 

The City of Cibolo, Texas and its Fire Department, and the Cibolo Volunteer Fire Department will provide 
fire protection to newly annexed areas at the same er similar level ofservice now being provided to other 
areas of the City, with like topography, land use and population density as those foinad within the newly 
annexed areas. 

The- City of Cibolo, Texas contracts: with the City of Schertz for EMS services and will provide EMS 
services through that contract to newly annexed areas at the same or similar level of service now being 
provid.ed to other areas of the City, with like topography, land use and population density as those found 
within the newly annexed areas. 

3. Maintenance of Water and Wastewater Facilities 

All of the newly annexed property is within the water and waste water service area of Green Valley STJD. 
The City of Cibolo does not own or maintain water or waste water facilities in the annexatibu area at the 
time of the proposed annexation. Any existing GVSTJD water or sanitary sewer facilities that may be 
present in the annexation area sball continue to be maintained -by GVSUD. Any water or wastewater 
facilities that may be dedicated to, or acquired by, or installed by the City of Cibolo, subsequent to the 
proposed annexation, shall be maintained by the City of Cibolo at such time as said utilities are acCepted by 
the City of Cibolo. Existing water and wastewater facilities owned by the City of Cibolo outside of the 
annexation -area shall be available for the point of use extension based upon the City of Cibolo standard 
extension policies in the Cibolo UDC, as may be amended, and action by the City Council. 

4. Solid Waste Collection 

The City of Cibolo, Texas contracts for the collection of solid waste and refuse within the corporate limits 
of the City with Bexar Waste. Solid waste collection will be provided to citizens in the newly annexed 
areas at the same or similar level of service now being provided to other areas of the City with like 
topography, land use and density as those found within the newly :annexed areas. The city may negotiate 
with annexed areas to allow continued services with an existing solid waste management provider. After 
the second anniversary of the annexation date, the City will impose fees and.provide the service. 

If areas with private -roads ancl/or zates are- arranged so that garbage may be collected without creating a 
safety ha7ard, the City, at its discretion, may collect the garbage provided proper indemnification is 
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received from the community association or individual property owners. The City will then impose fees 
and provide the service. Garbage collection locations shall be subject to the approval of the Sanitation 
Manager. In the event the City does not collect garbage within the areas with private roads and/or gates, 
residents of these areaS will not be billed for service after the two-year date. 

5. .Malntenance of Roads and Streets  

Any and all public roads, streets or alleyways shall be maintained to the same degree and extent that other 
public roads, streets, and alleyways are maintained in areas of the City with like topography, land use and 
density as those found within the newly annexed areas. Private roads will remain under the ownership of 
the homeoWners association and as such maintained by the association. 

6. Maintenance of Parks, Playgrounds, and Swimming Pools 

The City of Cibolo, Texas is not aware of the existence of any publicly owned parks, playgrounds or 
swimming pools now located in the proposed areas of annexation, In the event any such parks, 
playgtounds, or swimming pools do exist and are public facilities, the City will maintain such areas and 
facilities to the extent and degree and to the same or similar level 9f service now being provided to other 
such areas end facilitieswithin the corporate limits of the City with like topography, land use and density as 
those .found within the newly annexed. areas. Private facilities will remain un.der the ownership of the 
homeowners association and as such tnaintained by the association. 

7. Maintenance of any Publicly owned Faalty, Building or:Municipal Service 

The City of Cibolo, Texas is not aware of the existence of any publicly owned facility, building, or other 
municipal service now located. in the proposed areas of annexation. In the event any publicly owned 
facility, building, or other ratmicipal service does exist and are public-  facilities, the City will maintain such 
areas and facilities to the extent and depee and to the same or similar level of service now being provided 
to -other such areas and facilities within the corporate limits of the City with like topography, land use and 
density as those found within the newly a.nnexed areas.. 

8. Other Services 

The City of Cibolo, Texas finds and determines that such services as planning, code enforcement, animal 
control, army, parks and recreation, court and general administration will be made available after the 
effective date of annexation at the same or similar level of service now. being provided to other areas of the 
City With similar topography, land use and density aa those found within  the newly annexed areas. 

CONSTRUCTION OF ANY CAPITAL IMPROVEMENTS TO BE COMPLETED WITHIN 2 1/2  YEARS 

1. Police and Fire Protection and Solid Waste Collection 

The City of Cibolo, Texas, finds end determines that it is not necessary to acquire or construct any capital 
improvements within 2 4 years of the effective date of the annexation of the particular annexed areas for 
the purpose of providing police protection, fire. protection, emergency medical services or solid waste 
collection. The City finds and determines that it has at the present time adequate facilities and other 
resources to provide the same :type, kind and level of service and protection which is presently being 
administered to other areas already incorporated in the City of Cibolo, Texas with like tepography, land use 
and population density as those found within the newly annexed-areas. 

2. Water/Wastewaterfacilities  

PAGE 135 

154 



Attachment B 
Page 136 of 141 

The City of Cibolo, Texas, finds and determines it is not necessary for the City of Cibolo to acquire or 
construct any capital anprovements within 2 'A years of the effective date of the annexation of the 
particular annexed areas being-annexed. 

3. 	Roads and Stteets 

The City of Cibolo, Texas, finds and determines it-  is -not necessary to acquire or construct any capital 
improvements within 2 'A years of the effective date of the annexation of the particular annexed areas. 

4 	Maintenance of Parks, Playgrounds, and Swimmipg Pools and Any Other Publicly Owned 
Facility; Building, or Service  

The City of Cibolo, Texas, fmds and determines it is not necessary to acquire or construct diry capital 
improvements within 2 'A years of the effective date of the annexafión of the particular annexed areas for 
the purpose of parks maintenance, playgrounds, swimming pools and other publicly owned facility, 
building or service. 

5. 	lVlaintenance of Current Septic SyStern 

Any resident who currently utili7es a septic system to manage wastewater shall be entitled to continue said 
system except fiar the following: 

Should a:septic system located within 500-feet •of an existing sewer main fail to tlae point where repair costs 
vvill exceed the cost of replacement, the property owner shall be required to connect_to the sewer system. 

SPECIFIC FINDINGS 

The City of Cibolo, Texas, finds and.determines that this proposed servide plan will not provide any fewer services 
and will not provide a lower level of service in the areas being considered for annexation that were in existence iii 
the proposed areas at the time immediatelypreceding the annexation process. Given the proposed annexation areas' 
topography, land utilization and population density, the service levels to be provided in the newly annexed areas. Will 
be equivalent to those provided to other areas of the City with similar characteristic& 

TERMS 

This plan shalt  be valid for a term of ten (10) years. Renewal of the .SerVice Plan is at the discretion of the City of 
Cibolo. 

LEVEL OF SERVICE 

Nothing in thiq: plan shall require the City to provide a uniform level of full municipal services to each area of the 
city, including the annexed areas, if different characteristics of topography, land use, and population density are 
considered a sufficient basis for providing different levels of service. 

AMENDMENTS 

The plan shril1  not be amended unless public hearings are held in accordance with Chapter 43 of the Texas Local 
Government Code. 
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EXHIMT D 
UPDATED CITY LIMITSTETJ MAP (ANNEX AREA) 
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EXHIBIT D UPDATED CITY LIMITS/ETJ MAP (OVER* 
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DOCKET NO. 45702 

RECEWED 
26 / 5 JUN 14 PH 2: 52 

13EFOREMETEir IT APPLICATION OF THE CITY OF 
CIBOLO FOR SINGLE 
CERTIFICATION IN 
INCORPORATED AREA AND TO 
DECERTIFY PORTIONS OF GREEN 
VALLEY SPECIAL UTILITY 
DISTRICT'S SEWER CERTIFICATE 
OF CONVENIENCE AND 
NECESSITY IN GUADALUPE 
COUNTY 

PUBLIC UTILITY COMMISSION 

OF TEXAS 

CITY OF CIBOLO'S REPLY TO BRIEFS OF 
GREEN VALLEY SPECIAL UTILITY DISTRICT AND 

COMMISSION STAFF ON THRESHOLD LEGAL/POL1CY ISSUES 

TAI3LE OF CONTENTS 

Page 

REPLY 	 3 

A. 	May the Comrnission deny a municipality's application seeking sinale 
certification under TWC § 13.255 solely on the basis that a retail public 
utility that holds a CCN for all or part of the requested service area is also 
a holder of a federal loan made uder § I926(a) of the Federal Consolidated 
Farm and Rural Development Act? In answering this issue, please address 
whether the Commission has authority to deterrnine whether a federal 
statute preempts state law (the "Issue"). 	 3 

. 	Commission Cannot Not Deny the Application Based Upon 
Alleged § 1926 Preemption 	  

(a) Separation of Powers — Criteria for the Commission to 
Apply to the City's TWC § 13.255 Application 	  

City's interpretation of the criteria to consider in an 
application to decertify a CCN is consistent with 
Texas Legislators 	 8 

(b) Case Law and Statute Cited by Commission Stall Do Not 
Support Commission's Consideration of Federal 
Preemption, and Commission Actions indicate That It Does 
Not Consider Federal Preemption 	 l 0 

(i) 	Cited case law does not support Commission 
consideration of § 1926(1)) elements or whether 
§ 1926(h) preempts TWC § 13 255 	 11 

CITY OF CIBOLO'S REPLY BRIEF ON THRESHOLD LRIALIPOLICY ISSUES 

7109223.5 

161 
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(ii) Cited TWC statutes do not support Cornmission 
consideration or § I926(b) elements or whether 
§ 1926(b) preempts TWC § 13.255 	 14 

(iii) Commission actions indicate that it does not support 
consideration of § 1926(b) elements or whether 
§ 1926(b) preempts TWC § 13.255. 	 16 

(c) The District Provides No Credible Basis for the 
Commission to Determine that the Commission Should 
Conduct an Analysis of whether 7 U.S.C.A. § 1926(b) 
Preempts the City's TWC § 13.255 Application. 	 16 

(i) The Commission should not conduct an analysis of 
whether 7 U.S.C.A. § 1926(b) preempts TWC 
§ 13.255. as applied to the Application 	 17 

(ii) The District has not demonstrated that its USDA 
Loan is a qualifying loan 	  

(iii) Complaint acainst the City in federal court 
evidences that the District does not believe the 
Commission can consider whether 7 U.S.C.A. 
§ 1926(b) Preempts the Citys TWC § 13.255 
Application 	 "3  

2. 	Policy 	 -)3  

B. 	Must a municipality seeking single certification under TWC § 13.255 
demonstrate compliance with the TCEQ's minimum requirements for 
public drinking water systems even if the certification sought is solely to 
provide sewer service 	 24 

11. 	CONCLUSION AND PRAYER 	 "4 

Attachments 

Attachment 1 — March 24, 2015 Letter to the Public Utility Commission 

Attachment 2 — Correspondence between a Municipality and the USDA 

Attachment 3 — Public Water Supply Dist. No. 3 of Laclede County, Mo. r. City o f Lebanon, 
Mo., 605 F.3d 511 (8th Cir. 2010) 

Attachment 4 -- Public Drinking Water System Report 
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DOCKEr NO. 45702 

APPLICATION OF THE CITY OF 
CIBOLO FOR SINGLE 
CERTIFICATION IN 
INCORPORATED AREA AND TO 
DECERTIFY PORTIONS OF GREEN 
VALLEY SPECIAL UTILITY 
DISTRICTS SEWER CERTIFICATE 
OF CONVENIENCE AND 
NECESSITY IN GUADALUPE 
COUNTY 

BEFORE THE 

PUBLIC UTILITY COMMISSION 

OF TEXAS 

CITY OF CIBOLO'S REPLY TO BRIEFS OF 
GREEN VALLEY SPECIAL UTILITY DISTRICT AND 

COMMISSION STAFF ON THRESHOLD LEGAL/POLICY ISSUES 

COMES NOW the City of Ciholo (the -City."). by and through its undersigned auorneys 

of record. and files this Reply (-Reply-) to the Briefs of (ireen Valley Special Utility District 

("District') and the Public Utility Commission (-Commission-) Staff on Threshold Legal/Policy 

issues in this matter, tiled on June 6. 2016. According to the Commission's Order Requesting 

Briefing, replies are due an June 14. 2016. Thus. this Reply is timely tiled. In support of its 

Reply, the City respectfully shows the following: 

I. 	REPLY 

A. 	May the Commission deny a municipality's application seeking single certification 
under TWC § 13.255 solely on the basis that a retail public utility that holds a CCN 
for all or part of the requested service arca is also a holder of a federal loan made 
under § 1926(a) of the Federal Consolidated Farm and Rural Development Act? In 
answering this issue, please address whether the Commission has authority to 
determine whether a federal statute preempts state law (the "Issue"). 

No. The Commission cannot deny the City's application (the -Application") for single 

sewer certificate of convenience and necessity ("CCM') certification under Texas Water Code 

(-TWC-') § 13.255 solely on the basis that the District, the sewer CCN holder, is also a holder of 

a federal loan from the United States Department or Agriculture (the -USDA Loan-) made under 

§ 1926(a) of the Federal Consolidated Farm and Rural Development Act (the "Act...). The 

Commission, an agency of the State of Texas. does not have authority under the Texas 

CITY oF claut.o's REPLY aRiEF ON TIMES1101.13 l.lAl.fPOUCV Minis 
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Constitution. TWC § 13.255. or any other statute or applicable law to evaluate and render a 

decision on the City's Application based upon criteria outside the bounds established by the 

Texas Legislature in TWC § 13.255. To this end. the application review protocol in TWC 

§ 13.255 does not direct the Commission to consider whether the entity being decertified has a 

USDA Loan. or whether TWC § 13.255 is preempted by 7 U.S.C.A. § 926(b). To conduct an 

independent analysis of such issues is outside the purview of the Commission; and the proper 

branch of government to makc a determination as to whether a state law is preempted by a 

federal law is the judiciary. That is precisely why the District recently filed a complaint against 

the City in federal district court concerning alleged violations or § 1926(b). 

Accordingly. the Commission, in considering this above-listed Issue. should set aside the 

arguments in the District's brief and instead continue to process the City's Application under 

TWC § 13.255. which is the policy the Commission has been implementing since receiving the 

authority from the Texas Legislature to regulate water and sewer CCNs. The Commission's 

current policy. evidenced in its action and rules. is consistent with the positions stated in the 

Brief of the City: that the Commission, in processing an application to transfer_ modify, or 

decertify a v‘liter or sewer CCN. will not consider whether the entity being decertified is a debtor 

of a USDA Loan made under § 1926(a) of the Act. Implementing such protocol is sound policy, 

because the Commission, itt its processing of a water and/or sewer CCN transfer or 

decertification application, is not the entity with jurisdiction to determine whether the CCN 

decertification would result in a violation of § 19.26(b). 

!I the Commission decides that it rnay evaluate issues outside the bounds of TWC § 

13.255 when reviewing the City's TWC § 13.255 Application, as proposed by the District in its 

Brief. then it is certainly premature for the Commission to determine whether 7 U.S.C.A. § 

1926(b) preempts TWC § 13.255 in this case. If the Commission were to take on the role of 

being a fact finder and making, legal determinations concerning a federal statute in this matter, 

then the Commission would need to (1) have rules identifying the process and criteria under 

which the Application would be evaluated, so that the City knows how it can meet its burden of 
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proof and so that the Commission has a protocol for processing the application. and (2) provide 

an opportunity for the City and Commission to obtain information from the District (presurnably 

through discovery) to address any allegations by thc District. thereby filling the record as to the 

Commission's criteria regarding the 7 U.S.C.A. § l 926(b) criteria, 	However. no such 

Commission rules exist. 

Further. there are questions of fact regarding all the District's claims regarding the 7 

U.S.C.A. § 1926(b) criteria concerning the Application. For example. as of the date of this 

filing, the District has not submitted a copy of its alleged USDA Loan. so it is unclear whether it 

has a qualifying loan. Since neither TWC § 13.255, 16 Tex. Admin. Code § 24.120, nor the 

Cotrimission-s application form for TWC § 13.255 applications require such information, the 

parties have not been able to fully address this question. as they would in a court of law. 

As discussed in more detail herein. the District's brief attempts to confuse this 

straightforward separation of pow ersjurisdictional aspects of the Issue by addressing topics well 

outside the bounds of the Commission's request for brkfs, namely. whether the Application 

should be denied under the 7 t5.S.C.A. § 1926(b) criteria; and the portion of its Brief that does 

discuss the Issue advocates positions that are not supported by fact or law. 

1. 	Commission Cannot Not Deny the Application Based Upon Alleged § 1926 
Preemption. 

(a) 	Separation of Powers — Criteria for the Commission to Apply to the 
City's TWC § 13.255 Application 

Contrary to the District's Brief. federal caselaw does not gram the Commission authority 

to deny the City's Application filed under 1WC § 13.255. Rather. the only entity that can grant 

the Commission authority to take an action on an application filed under TWC § 13.255 is the 

Texas Legislature. and the criteria that the Texas Legislature has established and directed the 

Commission to apply in processing a TWC § 13.255 application is clear and unconditional: 

**The utility commission shall grant single certification to the 
municipality." 
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No other statute regarding CCN decertification applications in TWC. Chapter 13 is as 

clear as this law, and the City's Application shoukl not be processed based upon other criteria 

not included in this statute, namely. 7 U.S.C.A. § 1926(4 

The District mistakenly spends a majority of its Brief providing its interpretation of the 

federal court decisions and holdings of the meaning of -making service available' under 7 

U.S.C.A. 1926(4 and then analyzing whether those tests have been met concerning the 

Application. However. the District skips over the first, tnost important step in the request for 

briefing — that is » does the Commission even have the authority to make its own independent 

interpretations of these federal court opinions and then make decisions on applications filed 

under TWC § 13.255 based upon those interpretations, outside of the protocol established by the 

Texas Leuislature? It absolutely does not, and to do so woukl be a drastic change in Commission 

policy concerninu CCN decertification applications and would ignore the intent of the Texas 

Legislature. Thc District's discussion of its opinions on federal case law is not only secondary to 

this first. critical constitutional law question. but it is also beyond the scope of the request for 

briefing. 

Article 2, Section I of the Texas Constitution provides for the separation of powers in 

state (government and prohibits the overlapping of power between the branches of state 

government.2  Separation of powers may bc violated in two ways: one branch of government 

assurnes or is delegated a power that is more properly attached to another branch or when one 

branch unduly interferes with another so that the other branch cannot effectively exercise its 

constitutionally assigned powers.3  Here, the District's position that the Commission may make 

interpretations and rulings rei4arding preemption by a federal law \vould result in the 

A brief that exceeds the Commission's allowable page limit. 

TE.x. CoNsT. art. 11, § I. 

T. comin'n un Enrd. Ouldkv v. .4 bhutt 311 S.W.3d 663. 672 (Tex. App.—Austin 2010. pet denied) 
(citing Jones v. Staw. 803 S.W.2d 712. 715-16 (Tex. Crum App. 1991)), 
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Commission assumine a power that is more properly attached to another branch, namely, the 

judiciary. 

The Texas Constitution explicitly vests the judicial power of the state in the courts.4  The 

core of judicial power embraces the power to: 1) hear evidence: (2) decide the issues of fact 

raised by the pleadings: (3) decide questions or low: (4) enter a final judgment on the facts and 

law: and (5) execute the final judgment.3  The essence of judicial power is thus to adjudicate 

upon and protect the rights of individuals and to construe and apply laws to that end.6  ln fact. the 

Supreme Court has lona held that it is "emphatically the province and duty of the judicial 

department to say what the law is. . . . 1r two laws conflict with each other, the courts must 

decide on the operation ()leach. 	Thus. not only is interpretation of laws a duty of the judiciary. 

fundamental preernption jurisprudence spcci ties that preemption is appropriately addressed by 

the courts in interpretina potential conflicts in law. 

A state agency. on the other hand. is a creature of the legislature and only possesses 

powers that the legislature expressly delegates to it and those necessary for the accomplishment 

of its duties.8  Texas courts refuse to imply any additional authority to an administrative agency, 

especially authority that would usurp the duty of another branch,9  

Thx.CONsT. art. V. § I. 

In re K.A.R.. 171 SW.3d 705. 714-16 t rex. App.-11ouston [14th Dist.] 2005. no pet.). 

.ilorrow r. Corbin. 62 S.W.2d 614 !TeX. 1933). 

Murhury v. Madison. 5 t ;.S. 137 (11103) (explaining that "if a law be in opposition to the constitution: 
if both the law and the constitution apply to a particular ease. so  that the court must either decide that case 
conformably to the law. disreeardine the constitution; or conformably to the constitution. disrettardinu the law: the 
court must determine which of these conilictintt rules governs the case. This is the very essence of judicial duty.") 

8 	Pub. Utd. Comm'', of Texas v. (IE-Str, Inc- 901 S.W.2d 401, 407 (Tex. 1995); City o f El Paso v. 
Puh. Liii. Comtn'n of Tex.. 839 S.W.2d 895, 909 (Tex. App.—Austin 1992). ar d in part and rev'd ia part on other 
grounds. 883 S.W.2d 179 (Tex. I 994)). Like other state administrative agencies, the Commission -has only those 
powers that the Leuislature expressly confers upon it.-  and "any implied powers that are necessary to cany out the 
express responsibilities eiven to it by the Leeistature Puh I.itil. (onan "n cif Taws v. Ciry Pub, Serv. Bd. 53 

S.W.3d 310, 316 (Tex. 2001). 

See Scrum v. Mount Olivet (emetery 	720 S.W.2d 129. 137 (Tex. App.—Austin 1986, writ rerd 
n.r.e.). 

crry to: t. intAtcs ar.PLvFJtirFti 1-13RESilolD LI GA1 ttil ttV ISSItS 	 7 

7109223.5 

167 



Attachment C 
Page 8 of 96 

Accordingly, the City reiterates its position that the Commission rnay not deny the 

Application under TWC § 13.255 solely on the basis that the CCN holder to bc decertified holds 

a USDA Loan. The Commission has clear jurisdiction under TWC § 13.255 to process an 

application for sinele certification to a municipality. but it does not have authority to determine 

whether 7 U.S.C.A. § 1926(b) preempts state law in anv particular ins(ance. A court of general 

jurisdiction is the correct entity to assess and determine whether a state law is preempted by a 

federal law. Thus, the Commission should process the City's Twc § 1.›.255 application in 

accordance with the protocol established by the Texas Legislature in that statute (as implemented 

bv the Commission in its rules) and allow a court to decide whether a federal statute preempts 

such state law, if asked. 

City's interpretation of the criteria to consider in an 
application to decertify a CCN is consistent with Texas 
Legisla to rs 

In this maucr. the Texas Legislature has expressly given the Commission authority over 

the amendment of CCNs under TWC § 13.255.w  No party has denied the Commission's 

authority here, However. nothine in the statute or in TWC. Chapter 13. Subchapter G, or TWC. 

Chapter 13, eenerally. implies that the Commission should consider. in processing a TWC 

§ 13.255 application, any other law. such as 7 U.S.C.A. § 1926(b). 

To this end, the Texas Legislature is clear as to what the Commission should and should 

not consider in processing an application to decertify a CCN holder. including when the CCN 

holder is a debtor of a USDA Loan. On Nlarch 24, 2015. Senators Nichols and Creighton sent 

the Commission a letter. providing the followine interpretation of Senate Bill 573. passed by the 

Texas Leeislature in the 82 Legislature, in 2011. amendine TWC § 13.254: 

lt was and is our intention that "service.* should mean the actual 
provision of water or sewer service to the property in question. 
We do not support an interpretation that merely "making service 
available** is providine service to a tract of land. It is our belief 
that the compensation portion of Section 13.254- adequately takes 

See. City's Brief ori Threshold LegalSPolicy Issues. 3-5 (June 6. 201(,). 
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care of any losses for potentially or actual stranded investment on 
the part of the CCN holder." 

While this letter pertains to TWC § 13.254, the nlessage is clear: when reviewing a CCN 

decertification application. the Conlmission shoukl not evaluate the 7 U.S.C.A. § 1926(b) 

criteria. Senate Bill 573 amended TWC § 13.254, in light of the holding in the Creedmoor-

Maha Water Supply Colporation v. Thxas Comniission on Environmental Quality case, 

establishing a new process in TWC § 13.254(a-5) enabling a landowner to rernove his or her land 

from the water and sewer CCN under certain circumstances, as follows: 

As an alternative to decertification u»der Subsection (a) and 
expedited release under Subsection (a-1), the owner of a tract of 
land that is at least 25 acres and that is not receiving water or sewer 
service may petition for expedited release of the area fronl a 
certificate of public convenience and necessity and is entitled to 
that release if the landowner's property is located in a county with 
a population or at least one million, a county adjacent to a county 
with a population of at least one million, or a county with a 
population of more than 200,000 and less than 220,000 that does 
not contain a public or private university that had a total 
enrollment in the most recent fall semester of 40,000 or more, and 
not in a county that has a population of more than 45,500 and less 
than 47.500.12  

Throuab this March 24. 2015 letter. the two Senators removed any confusion as to what 

the word ''service” may mean in T WC § 1 3.254(a-5). To this end, the Senators state that the 

word "service'.  does not mean "tnakina service available. This is a critical clarification because 

the term -makina service available is the phrase used by the federal courts in 7 U.S.C.A. 

§ 1926(b) cases. Accordinaly. the two Senators are confirnlina that the Conlmission should not 

consider the federal protocol in a TWC § I 3.254(a-5) application. 

Applications under TWC §§ 13.254(a-5)13  and 13.255 are two routes to the same end 

result—CCN decertification: and, an application under either statute could result in the 

" March 24. 2015 letter from Senator Robert Nichols and Senator Brandon Creighton to the Public 

Utility Commission. attached hereto as Attachment 1. 

12 	Tex. Water Code § 13.254(a-5)(West 2016). 

13 	This could also include a CCN decertification application under TWC § 13.2541(a) and (a-l). 
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decertification of a CCN holder that is a debtor of a USDA Loan. Here, in the City's TWC 

§ 13.255 application. there is no confusion as in TWC § 13.254(a-5), because the issue of 

whether the CCN holder provides service is not considered in a TWC § 13.253 application. 

Instead, the Commission is directed that it -shall arant single certification to the municipality.-

The overarchina point here is that the Texas I.egislature has directed the Commission not to 

consider the 7 U,S.C.A. §19260) criteria as part of the analysis of a CC/NI decertification 

application. There is no reason to infer any other interpretation from the Texas Legislature. 

Again, it is not enough that a power be reasonably useful to the Cornmission in 

dischargina its duties: the power must be either expressly conferred or necessarily implied by 

statute. The aaency may not "exercise what is effectively a new power, or a power contradictory 

to the statute. on the theory that such a power is expedient for achninistrative purposes."I4  

(b) 	Case Law and Statute Citcd by Commission Staff Do Not Support 
Commission's Consideration of Federal Preemption, and Commission 
Actions Indicate That It Does Not Consider Federal Preemption 

The cases and statute cited by Commission Staff in support of its claim that "the 

Commission may deny a municipality's TWC § 13.255 application based on 1926(b)" do not 

support the conclusion reached by Staff or the proposition that the Cornmission can consider 

federal preemption issues. Further. Commission Stairs f3rief does not directly address whether 

the Commission can determine preemption issues. Rather. its conclusions are based on the 

contentions that (a) the Commission must avoid violating federal law: and (b) Chapter 13 or the 

TWC gives the Commission the authority to "regulate and supervise the business of each water 

and sewer utility within its jurisdiction'.  and to "do all thinas, whether specifically designated in 

this chapter or implied in this chapter. necessary and convenient to the exercise of this power and 

jurisdiction... The City respectfully disagrees with those contentions. Further, even ir the 

Commission did take 7 U.S.C.A. § 1926(b) into consideration when it processes a "I-WC 

§ 13.255. the Commission's rule implementina TWC § 13.255, both as currently written and as 

Puh. CUL Crurmi'nif Texas r. City Pub. Serr, Bd . 53 S.W.3d 310, 316 (Tex. 2001). 
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proposed in the current Commission rulemaking matter for such rule. do not contain a rubric for 

7 U.S.C.A. § 926(b) that an applicant can address when processing a TWC § 13.25.5 

application. 

(i) 	Cited case law does not support Commission consideration of 
§ 1926(b) elements or whether § 1926(b) preempts TWC 
§ 13.255 

While it rnay be difficult to argue with the general concept that the Commission should 

avoid violating the law. either Eat the federal level or the state level, there is a difference between 

actively violating a legal obligation under the law and saying that the Commission has 

jurisdiction to interpret federal law and its potential preemption of state law. This is especially 

true when courts that do have jurisdiction to interpret federal law or to determine preemption 

issues disagree over how to apply the federal law with respect to differing factual situations. as is 

the case with § 1926(b). No case law cited by COMMissioll Staff or the District stands for the 

proposition that the Commission has authority or is required to consider the application of 

§ 1926(b) in cases where the CCN of a federally indebted entity is at issue or is prohibited from 

acting under state law where a conflict with § 1926(b) is claimed. 

in the first case cited by Commission Staff, North Alwno illater Supply Corp. r. City of 

Son Juan, Ter..15  the U.S. Court of Appeals- Fifth Circuit affirmed that the district court acted 

appropriately in providing injunctive renef against the city when it prohibited the city from 

actually providing service within the CCN service area of a federally indebted water supply 

corporation. hi that case, the city. apart from actively providing service within the water supply 

corporation's CCN, tiled applications under Tvic §§ 13.254 and 13.255 to try to decertify 

portions of the water supply corporation's CCN. But the applications were filed only after the 

water supply corporation had already filed a claim for injunctive relief against the city in a 

federal district court. The injunction issued by the federal district court, in part, required the city 

to contact the regulatory agency to withdraw its applications. No injunction of a state agency 

30 F.3d 910 (fiEti Cir. 1996). 
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was at issue. and the court did not reach the question of whether the applications themselves 

were preempted by § 1926(1)0 

The other cases cited by Staff are distinguishable from the Application as well. In Ex 

mule iming.17  the main issue at question was the -proper exercise of the jurisdiction of the 

Federal courts. as limited and controlled by the Federal Constitution and the laws of Congress."" 

In that case. the U.S. Supreme Court decided, amona other thines. that the federal circuit court 

had jurisdiction over a matter where state legislation was claimed to violate due process and 

equal protection under the Constitution of the United States. Further. it was appropriate for the 

circuit court to issue a preliminary injunction aaainst the Minnesota attorney general to prohibit 

him from enforeina the law in question pending the outcome of the case. A day after arantina 

the preliminary injunction. the attorney general. in violation of the injunction, had taken action to 

enforce the state law.I9  The circuit court ended up holding the attorney general in contempt for 

violating the injunction. The attorney general aratted that the federal court had no jurisdiction to 

enjoin hirn, as Minnesota attorney aeneral. from performing his discretionary official duties and 

that the suit was also in conflict with the 11th  Amendment of thc U.S. Cmstitution. 

The Court first held it was appropriate for the circuit court to exercise general jurisdiction 

where a Constitutional claim was at issue. and in fact, it had a duty to do so.2°  The attorney 

general had also araued that because the law in question did not specifically make it the duty of 

the attorney general to enforce the law. he had full general discretion whether to attempt its 

enforcement or not. and the court could not interfere to control him as attorney general in the 

exercise of his discretion.21  The Supreme Court held that. while the court could not control a 

See id In 919. 

209 U.S. 123 (1908). 
IV id. at 142. 

See id. at 133. 

See id. at 143-45. 

Id. at 1:58. 
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state officer's exercise of discretion. there was no interference with his discretion under the facts 

of the case.22 -fl\flo affirmative action of any nature is directed. and the officer is simply 

prohibited from doina an aet which he had no legal rittht to do. An injunction to prevent him 

front doina that which he has no leaal riaht to do is not an interference with the discretion of an 

officer...2.;  Further. "Rif the act which the state attorney general seeks to enforce be a violation 

of the Federal Constitution. the officer. in proccedina under such enactment. comes into conflict 

with the superior authority of that Constitution. and he is in that case stripped of his official or 

representative character and is subjected in his person to the consequences of his individual 

conduct. 2  Therefore, at the point that the he decided. on his own, to enforce the potentially 

unconstitutional law. he put himself in the jurisdiction of the federal courts. and had no claim to 

state sovereign immunity. 

Sayina the federal courts have jurisdiction to enjoin a state officer frorn enforcine a 

potentially unconstitutional law (which is not claimed here) is a far cry from saying an attency or 

state officer has a duty to interpret a federal statute to determine whether that statute preempts a 

state law. Likewise. Verizon Maiyland, Inc. v. Puhiic Service Coin'n of Mary1and,25  is a case 

about federal courts orieinal jurisdiction over a matter and whether the 1 1 Amendment of the 

U.S. Constitution provides immunity from suit for injunctive relief against a state regulatory 

commission when the suit is broueht under a federal statute. 

The bottom line here is that rather than demanding that state actors interpret federal law 

or determine preemption issues. both Ex parte Young and rerizon allow .k.deral cowls to 

determine these issues and to issue injunctions to prevent state agencies or actors from enforeina 

22 
	

Id. at 159. 

Id. 

Id. at 159-160. 

535 U.S. 655 (2002). 

See id. at 635-36. 
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or acting on state laws that those courts have determined may or will violate federal law in that 

particular case. 

(ii) 	Cited TWC statutes do not support Commission consideration 
of § 1926(b) elements or whether § 1926(b) preempts TWC 
§ 13.255 

The main statutes that Commission Staff cites for the assertion that the ''Texas Water 

Code authorizes the Commission to apply federal law when neeessarf are TWC §§ 13.041 and 

13.2-H . TWC § 13.041(a) provides: 

The utility commission may regulate and supervise the business of 
each water and sewer utility within its jurisdiction, including 
ratemaking and other economic regulation. The commission may 
regulate water and sewer tailities within its jurisdiction to ensure 
safe drinkirtg water and environmental protection. The utility 
commission and the commission may do all things, whether 
specifically designated in this chapter or implied in this chapter, 
necessary and convenient to the exercise of these powers and 
jurisdiction. 	The utility commission may consult with the 
commission as necessary in carrying out its duties related to the 
regulation of water and sewer utilities. 

TWC § 13.241 provides the general guidelines for the Commission's granting and 

amending of CCNs. Nowhere in TWC § 13.241 does the Texas Legislature indicate that the 

Cornmission should determine wimher federal law applies in any given case or that thc 

Commission should consider the existence of federal debt on its consideration of CCN issues. 

Staff, in quoting TWC § 13.041. asserts that "implicit in that which 'is necessary is the 

duty to recognize and apply overarching statutory authority.-  and "thus. the Commission is 

required to acknowledge and apply federal law to its regulation of the business of the water 

— utilities within its jurisdiction. 27  This is a tenuous claim, however. The above statute grams the 

Commission authority "to do all things. whether specifically designated in this chapter or implied 

in this chapter. necessary and convenient to the exercise of these powers and jurisdiction." Staff 

appears to seize on the word "implied.-  rather than the phrase "implied in this chapter." Nothing 

2' 	Commission Stafrs Response to Order Requestinu Briefing on Threshold Issues at 3 (June 6. 2016). 
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in TWC. Chapter 13 authorizes the Commission to, or implies that it should. determine the issue 

of whether preemption under § 1926(b) applies. To the extent the Commission contends that the 

general grant of jurisdiction to the Commission in TWC § 13.041 expands the Commission"s 

scope of authority to consider laws when processing an application under TWC § 13.255. a 

conflict would arise because TWC § 13.255 specifically directs that. -Nile Commission shall 

grant single certification to the municipality."2ft  Any analysis that could prevent the execution of 

that directive in TWC § 13.255 is irreconcilable with that law: and, such an interpretation 

violates Texas law, as the Texas Code Construction Act states that the specific provisions a 

TWC § 13.255 prevail over the general provision of TWC § 13.041: 

(b) if the conflict between the aeneral provision and the special or 
local provision is irreconcilable. the special or local provision 
prevails as an exception to the general provision, unless the general 
provision is the later enactment and the manifest intent is that the 
general provision 

In fact, if the Commission decided to put itself in the position of deeldina federal 

preemption issues without direct statutory authority on CCN decertification applications. it will 

obliaate itself to determine if-  § 1926(b) applies in cases where the Texas 1..egislature has 

expressly prohibited its application. For example. TWC § 13.2541(a-6). another state statute 

providina for the decertification of a CCN. directly states that the "utility commission may not 

deny a petition received under Subsection (a-5) based on the fact that a certificate holder is a 

borrower under a federal loan program.-  If the Commission decides that it can determine that it 

must -avoid violatina federal law. and it determines that amending a CCN when § 1926(b) is 

applicable contradicts federal law. then it :will directly put itself in conflict with a State 

legislative directive. 

21 	Tex. Water Code§ 13.255(4 

29  Tex. Gov't Code § 31 1.026(b) (West 2016). 

CITY or C11301.0*5 RENA' BRIO' oNTilli1:31101.1) LEGA UPOLICY 
	 15 

7109223.5 

175 



Attachment C 

Page 16 of 96 

(iii) Commission actions indicate that it does not support 
consideration of § 1926(b) elements or whether §1926(b) 
preempts TWC § 13.255. 

The Commission's rule implementing TWC § 13.255. 16 TAC § 24.120. does not contain 

any indication that the Commission would consider 7 U.S.C.A. § 1926(b) in processing the 

City's Application filed under TWC § 13.255. While 16 TAC § 24.120(b) requires the CCN 

holder to notify its lienholders of ihe TWC § 13.255 single certification process, which is not 

limited to a USDA Loan, the purpose of such notification is so that the lender can "provide 

information to the commission sufficient to establish the amount of compensation necessary to 

avoid impairment of any debt allocable to the arca in question," not so that the Commission can 

conduct a preemption analvsis.3°  

Additionally. accordinu to the statutory construction doctrine of expressio unius est 

exclusio ulteris, the expression of this purpose implies the exclusion of all other purposes, 

including § 1926(h) preemption. Had the Commission intended for § 1926(b) to be considered 

in processing a TWC § 13.255 application. like the City's Application, such a purpose would 

have been specified in the regulations just as it specified the purpose of determining 

compensation amounts. The exclusion of § 1926(b) considerations thus implies that the 

Commission does not support consideration of § 926(b) at this stage. 

Further, if the Commission desired to ehanae its policy and beQin evaluating 7 U.S.C.A. 

§ l 926(h) when processing a TWC § 13.253 application» then the Commission would need to 

have rules in place to establish a sei of criteria. ALiain. no rules exist. Plus, the Commission is 

currently undertakine a review of its CCN rules in Docket No. 45111. and it has not proposed 

any amendments to 16 TAC § 24.120(h) indicating that it will start evaluating 7 U.S.C.A. 

§ I 926(h) when processing a TWC § 13.255 application. 

(c) 	The District Provides No Credible Basis for the Commission to 
Determine that the Commission Should Conduct an Analysis of 

16 TAC § 2.1.120(b)(2)(2016). This rule logically implements TWC § 13.255(g-1). authorizing thc 
Commission to adopt rules coNerning the evaluation of the factors to be considered in determining the monetary 
compensation under Subsection (e). Again, this law does not authorize or direct the Commission to look at 

§ 1926(b) or perform a preemption analysis of that law. 
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whether 7 U.S.C.A. §1926(b) Preempts the City's TWC § 13,255 
Application. 

The District's contention that the Commission should deny the Application because 

7 U.S.C.A. § 1926(b) preempts TWC § 13.255, as applied to the Application, is decidedly less 

reasoned than Staff's, and its actions contradict its own arguments. The District simply asserts, 

without statutory or case law support. that "the Commission may deny a municipality's 

application seeking single certification solely on the basis that the utility holding the CCN is also 

indebted to the federal government because 7 U.S.C.A. § 1926(b) preempts TWC § 13.255.'11  

The District cites no statute or case that gives the Commission the authority to determine that 

state law is preempted by federal law or that the Commission has the authority to apply 

§ 1926(b) law to the facts at hand. First. the District spends some time quoting a case where the 

issue at hand was whether a federal court. not a state agency, should dismiss a case when a 

federal question was involved and whether the Federal court should consider the state's policy in 

making its decision on an issue where the court found federal preemption applied.32  Second, the 

District includes its lawsuit in federal court against the City as an exhibit to its Brief. The filing 

of such complaint undermines its entire argument that the Commission. a state agency, should be 

conducting the very analysis that it has asked a federal court to undertake. 

(i) 	The Commission should not conduct an analysis of whether 
7 U.S.C.A. § 1926(b) preentpts TWC § 13.255, as applied to the 
Application. 

The District failed to demonstrate that the Commission has the authority to adjudicate 

issues arising under 7 U.S.C.A. § 1926(b). ln order to determine whether § 1926(b) preempts 

'f WC § 13.255 entails an interpretation of a federal statute. The "ultimate touchstone in every 

preemption case is the purpose of the legislature, which is often only divined through an 

Green Valley Special Utility District's Brief on Threshold Leeal/Policy Issues at I (June 6, 2016). 

32 	See District's Brief un Threshokl Leual/Polley Issues at I 1 and its arguments under Becker-fiba v. City 

of Kaufinan. 2003 U.S. Dist. LEXIS 10334. Also. note dun the Texas Water Code section cited in the District 
Court's opinion is misapplied. TWC § 13.18103) applies specifically to rate regulation under that specific subchapter 
and not to Chapter 13 as a whole. In any case, the section prohibits conflicts with "federal rulings-  and does not 

imply that the Commission should interpret federal law or decide preemption issues in a general way. 
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interpretation of statutory language and structure The Commission. however, lacks any 

authority under its delegated powers to interpret a federal statue. Moreover, the District failed to 

establish any authority that confers such jurisdiction upon any Texas state agency. including the 

Commission, to adjudicate such issues arising under § 1926()). 

The District sueuests that North :Homo Water Supply Corp. v. City of San Juan. Tex, 

provides the Commission with the authority necessary to interpret § 1926(43'1  However. that 

case only addresses the application of § 1926(b), not the Commission's - or any other state 

agency's - authority to interpret § 19261b). Instead of providing any legal basis for the 

Commission to have authority to determine federal preemption issues, the District spends almost 

the entirety of its brief arguing why it thinks it meets the -service provided or made available" 

element of 1926(b) protection. 

In actuality. the District's arguments illustrate the problems that would be created by the 

Commission asserting jurisdiction to decide the applicability of a federal statute. It is clear from 

the District's seven pages of argument on the service issue that federal courts and Texas courts 

are far from agreeing on how the service element of § 1926(b) is met. As the Austin Court of 

Appeals of Texas stated in Creedmoor-Maha Water Supply Corp. v Texas Commission on 

Environmental Chwlity:35  

The U.S. Supreme Cottrt has not yet spoken as to the meaning or 
scope of -provided or made [service] available in section 1926(b). 
whether this provision embodies a legal or factual component or 
both. and what each component would require. For further 
guidance. we may took to the jurisprudence of the lower federal 
courts. Creedmoor suggests that we should ignore eases from 
outside the Fifth Circuit because -we are not in the lOth CircuitH 
we are in the Fifth Circuitl:1 therefore] 4 the holding of Fifth 
Circuit should control." To the contrary. the Texas Supreme Court 
has instructed us that while we -may certainly draw upon the 
precedents of the Fifth Circuit ... in determining the applicable 

Wyeth r. Levine, 555 tJ.s. 555. 565 (2009). 

34 	90 F.3d 910 (5th Cir. 1996), 

307 S.W.3d 505. 
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federal rule of decision. iweI are obligated to follow only hieher 
Texas courts and the United States Supreme Court." Penrod 
Drillinu Corp. v. Williarns, 868 S.W.2d 294, 296 (Tex.I 993) (per 
curiam). And absent such bindine authority. as Penrod indicates, 
we must independently determine the applicable federal rule of 
decision and may draw not only upon the Fifth Circuit but **any 
other federal or state court" to that end. 1d. at 296.36  

In fuel. the T"as  Courl 0r Appeals in Austin declined to follow the hokling North 

.41am o, reasoning that the facts at issue in that ease allowed the Fifth Circuit to decide the 

"providine service" issue based on actual service being provided by the water supply 

corporation.37  It concluded that the protection or § l 926(b) "is 'defensive in nature. intended 'to 

protect territory already served by a rural water association from municipal expansion into the 

rural water association's area.-3s  In the Creedinoor case. however. Creedmoor carne "no closer 

to pleading facts meetinu this requirement than a bare assertion that it *stands ready willina and 

able' to serve 1a development1 'under the court's holdines in North Alamo" and 'under the terrns 

of its lawful tariff. the Texas Health and Safety Code. the Texas Water Code and TCEQ Chapters 

290 and 291 rules.-39  

The above lanauaue of the Texas Court of Appeals shows that. even if the Commission 

decided to consider the federal § 1926(b) issue and to determine Nthether it conflicts with TWC 

§ 13.255. the Commission has no clear authority or direction on which to base its decisions. 

Unlike followinu a specific injunction to act or not to act. the Commission would be takine up 

questions that even the federal courts do not agree on. Even ir federal courts agree on a eeneral 

level that § 1926(b) could preempt a state law depending on the facts of the ease, there is no 

aureement on how the service element of § 1926(b) can be met. 

Further. in Texas, the USDA. which administers the types of loans in the issue. has not 

taken the stance that § 1926(b) is an absolute protection for federally indebted CCN holders if 

Id. at 521-22. 

Id at 520. 
3It 	Id. at 522. 

Id. at 522-23. 
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they are not actually providinu service. As an example. see the correspondence included in 

Attachment 2 between a municipality and the USDA regarding this very issue. Such position 

demonstrates that a Commission order aranting thc City's Application rnay not conflict with the 

rulings of any federal reaulatory body. 

(ii) 	The District has not demonstrated that its USDA Loan is a 
qualifying loan. 

Even if the Commission considered thc § i 926(b) factors in this Application as araued by 

the District in its Brief, it is premature for the Commission to make a determination on such 

factors. As discussed in Section 1.A.1.. above. the Commission has not established rules as to 

how it interprets and would apply the § 1926(b) factors to the City's Application. and the parties 

have not had the opportunity to conduct discovery to obtain evidence regarding. the § 1926(b) 

factors. 

A claim under § 1926(b) contains three elements: (1) the utility is an association within 

the meaning of 1926(b); (2) the utility has a qualifying federal loan outstanding; and (3) the 

utility provided or made (service] available to the disputed area.4°  

Here, the District has not proven up all three of these elements. At this point. it is clear 

that the District has not pled or asserted that its sewer CCN has been pledged under its federal 

loan. Said another way. the District cannot establish that its USDA Loan is a qualifying loan 

with respect to its sewer CCN. 

According to the District. whether its sewer CCN is pledged has no bearing on its 

protection under § 1926N. Aside from the ueneral absurdity of that argument. the only federal 

court that appears to have addressed the issue reached the opposite conclusion. In Public ¡Voter 

Supply Dist. Nu. 3 of Laclede County. Ala. r. City qf Lebanon. :1Io.,41  attached hereto as 

Attachment 3, a rural district claimed that. as a result of its USDA loan for sewer development_ § 

1926(b) entitled the district to be the exclusive sewer and water service provider for customers to 

CreetimuorA laha. 307 S.W.3d la 519. 

605 1:.3d 511 (Sth Cir. 2010). 
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whom the district has made service available but to whom a city was currently providing 

service.*  Much like the District is arguing in this docket. although the USDA loan was secured 

to expand the district's sewer system and was secured only by its sewer revenues. the district 

argued that the USDA loan also triggered § 1926(b) protection with respect to its water service.**  

The 8ih  Circuit court viewed this argument as a question of first impression:14  and ultimately 

refused to apply the districts expansive interpretation of 1926(b): 

.As before. we also look to -the whole statutory text. considering the 
purpose and context of the statute.-  Dolan. 546 U.S. at 486. 126 S.Ct. 
1252. which in this ease is "to encourage rural water development and to 
provide greater security for [USDA] loans," Sioux Center. 202 F.3d at 
1038. While adopting the District's broad view of the scope of protection 
would undoubtedly benefit the District and other rural districts. it would 
not promote rural water development because other services a rural district 
might happen to provide are irrelevant to maintaining the necessary 
economies of scale to allow rural utility associations to remain viable and 
to keeping the per-user cost low for the service financed by the loan. See 
N. Alamo Water Supply Corp. v. City of San Juan. 90 1'.3d 910. 915 (5th 
Cir.1996) (describing how Congress crafted § 1926(h) to address these 
issues). The District's position also is incompatible with the purpose of 
encouraging rural water development because expanding § 1926(h) to 
protect services unrelated to the qualifying federal loan would prohibit 
cities from providing other services to customers within a district's 
boundaries even when the city is perhaps better situated to do so. thereby 
forcing customers to remain with less desirable service providers. Turning 
to the second purpose. limiting the District's protection under the statute 
solely to the type of service being financed—sewer service in this 
instance—will not appreciably impact the security of the federal loan. The 
revenues from the District's sewer system secure the USDA loan: the 
District's water revenues are not collateral fbr the loan. The District's 
Cxisti Mt sewer customers and revenues remain protected under § 1926(4 
In short. divorcing the type or service underlying a rural district's 
qualifying federal loan from the type of service that § 1926(b) protects 
would stretch the statute too far. Because we interpret "the service 
provided or made available-  to be limited to the financed service. sewer 

Id. at 514-15. 

Id. at 519. 
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service here, we affirm the grant of summary judgment to the City with 
respect to water customers within the District's boundaries.45  

Ultimately. if the Commission decides to consider the § 1926(b) claim. then District has 

not pled facts that mect all of the § I926(b) dements. If the Commission decided that the 

§ 926(b) dements where sufficiently pleaded. then there would still be issues of fact regarding 

both the qualifying federal debt element and the element of whether service has been provided or 

made available element. preventing outright dismissal of the City's Application. Specifically. all 

that the Commission has to go on are alleuations made by the District, and thus far, such 

alleptions do not demonstrate that the District has the means to treat wastewater. Moreover, it 

is the City's understanding that the District does not have a wastewater treatment plant, 

wastewater collection facilities. or even wastewater customers. Further. the District's pending 

Texas Pollutant Discharge Elimination System permit that would allow the District to treat 

wastewater is not only protested by the City. but is also protested by the Cibolo Creek Mtmicipal 

Authority, which is the TCEQ-designated governmental entity charged with developing a 

regional sewage systern in the area of the Cibolo Creek Watershed (which includes the City of 

Cibolo).46  

As such. there are currently not enough facts before the Commission to make a 

deternlination on the merits of the District's claims under either the bright line or the alternative 

test. a-  the Commission intends to apply such tests in this matter. If the Commission decides to 

proceed with this consideration regardless, it is thus appropriate for the City to be provided an 

opportunity for discovery to verify the allegations and prepare a response accordingly. However. 

the City reiterates that to make a determination in light of the District's Brief is well beyond the 

scope of the Issue. 

ld. at 510-11. 

46 	30 Tex. Admin. Co& §§ 351.6)-351.66. 
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Likewise. the District has not demonstrated that it is not likely to succeed on the merits of 

its federal claim. As a result. the District's Motion to Reconsider its Motion to Abate (which is 

not appropriate in the context of briefing on threshold issues) should be denied. 

Cmnplaint against the City in federal court evidences that the 
District does not believe the Commission can consider whether 
7 Ci.S.C.A. §1926(b) Preempts the City's ?WC §13.255 
A pplica don. 

Fatal to its Plea to the Jurisdiction and Motion to Dismiss. and Brief in this matter. the 

District's Complaint filed in federal district court against the City under § 1926()) clearly 

demonstrates that the District does not believe that the Commission has jurisdiction to consider 

and rule on the Application based upon an analysis of that federal law. As with its other filings 

in this matter, the District's Motion is merely attempting to slow down the Commission's 

processing of the City's Application. The Commission has appropriately denied them the 

opportunity to stall these proceedings. The District's request for the Commission to reconsider 

the abatement request is inappropriately filed and unnecessary, and should be either set aside or 

denied again. 

Policy 

The City reiterates the policy the Comtnission should adopt in TWC § 13.255 

applications. From a policy standpoint. the Commission should consider the sufficiency and 

merits of the application without regard to a § 1926()) claim. The Commission has limited 

jurisdiction to consider regulatory !natters. Thc Texas Legislature has not directed the 

Commission. either explicitly or impliedly. to undertake an analysis or federal law and whether 

federal law preempts state kiw. and no case law supports the idea that an administrative agency 

should consider whether federal preemption applies in any particular case. To deny a § 13.255 

application based on a § 1926(11) claim would require the Commission to engage in an analysis 

of both legal and factual issues that it does not have authority to consider. To allow an 

intervener to haw a TWC § 13.255 application dismissed merely by making a clairn under 

§ 1926(b), however mei-Ness, would mean that the intervener could gain the protections of 

I Y OF CIBOLCS RUPI Y BRIE)" ON II I REZA It HD I .1:0.1M:Pt /LW Y 	'ES 
	 13 

7109223.5 

183 



Attachment C 
Page 24 of 96 

§ 1926(b) without actually having to prove that proteetion is warranted. That is exactly what the 

District is attempting to accomplish in this docket, as it is unlikely that the District has pled facts 

sufficient to meet a § 1926(b) claim (namely the issues of whether it has -qualifying federal 

debt-  and whether it has "provided or made service available). 

B. 	Must a municipality seeldng single certification under TWC § 13.255 demonstrate 
compliance with the TCEQ's minimum requirements for public drinking water 
systerns even if the certification sought is solely to provide sewer sei-vice. 

The City reiterates its arguments in Section 111 of its Brief on Threshold Legal/Policy 

Issues. Further. the City supports the arguments made by Commission Staff in Section II.B. of 

Commission Staff s Response to Order Requesting Briefing on Threshold Legal/Policy Issues. 

In the event that the Commission decides that TWC § 13.255 requires an applicant seeking only 

sinale sewer certification to demonstrate compliance with the TCEQ's minimum requirements 

for public drinkine water systems, then the City supplernents its application as follows: 

The City asserts that it does comply with the TCEQ's minimum requirements for 
public drinking water systems. 

The ICEQ has authorized the City's water system to be a public drinking water 
systern under Title 30 Texas Administrative Code, Chapter 290. The City's 
public drinking water system atithorization number is TX09400I 8. 

3. 	The TCEQ recognizes the City`s public water system as a superior water system. 

A copy of its public drinking water system report from the TCEQ's Waterwisc 
website is attached hereto as Attachment 4. This report evidences the City% 
public drinking water system authorization number and historical data thereto. 

11. 	CONCLUSION AND PRAYER, 

WI-IEREFORE, PREMISES CONSIDERED. the City of Cibolo respectfully requests that 

the Commission process anti approve the Application in accordance with TWC § 13.233 and 

16 TAC § 24.120, deny the District's Plea to the Jurisdiction and Motion to Disrniss, and that it 

be granted such further relief to which it is entitled. 
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l.spectliiI1y submitted. 

LLOYD GOSSEL1NK 1ZOCHELLE & 
TOWNSEND, P.C. 

816 Congress Avenue. Suite 1900 
Austin. Texas 78701 
(512)322-5800 
(512)472-0532 (Fax) 

DAVID J. KLEIN 
State Bar No. 24041257 
dkleiniiitIglawcirm.com  

CIIRISTIE DICKENSON 
State Bar No. 24037667 
cdickensonlawfirm.com  
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ILEIGH 
State Bar No. 24097273 
aacevedcriitIglawfirm.com  

ArroRNEys FOR THE. arY OF CI BOLO 

CERTIFICATE OF SERvicE 

I hereby certify that a true and correct copy of the lbregoing document was transmitted 
by fax, hand-delivery andlor regular. first cktss mail on this 14th  day of- June, 2016 to the parties 
of record. 

11.-C 
Ashleigh K. A 
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E.exas Ifirgislatim 

lvlarch 24, 2015 
Public Utility Commission of Texas 
1701 N. Congress Ave. 
Austin X 78711 
Fax 512-936-7003 

Re: Texas Water Code Section 13254 (a-5) 

To Whom It Ivlay Concern: 

We are writing to express our interest in ctions by the Public Utility Commission of 
Texas ("PUCT") in issuing orders relating to Texas Water Code Section 13.254 (a-5). We 
are the Senate author and House sponsor of SB 573, passed by the Texas Legislature in 
the 82nd Legislature, in 20n. 

We want the PUCT to understand clearly that the intent of the bill, and the law now 
codified as Sec. 13254 (a-5), Water Code, is to permit owners of more than 25 acres of 
land to obtain an expedited release from a certificate of convenience and authority 
("CCW) if the CCN holder is not and never has provided water or sewer service to the 
land owned by the petitioning landowners. The pertinent section is cited here with the 
operative words italicized and underlined: 

(a-5) As an alternative to decertification under Subsection (a) and expedited 
release under Subsection (a-1), the owner of a tract of land that is at least 25 acres 
and that is liot receiving miter or sewer service may petition for expedited release of 
the area frorn a certificate of public convenience and necessity and is entitled to 
that release if the landowner's property is located in a county with a population 
of at least one million, a county adjacent to a county with a population of at least 
one million, or a county with a population of more than 200,000 and less than 
220,000 that does not contain a public or private university that had a total 
enrollment in the most recent fail semester of 40,000 or more, and not in a county 
that has a population of more than 45,500 and less than 47,500. 
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Sincerely, 

Senator Robert Nichols 
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ZE:x.as 'ciEctisiatute. 

It was and is our intention that "service should mean the actual provision of water or 
sewer service to the property in question. We do not support an interpretation. that 
merely "making service available is providing service to a tract of land. It is our belief 
that the compensation portion of Section 13.254 adequately takes care of arty losses for 
potentially or actual stranded investment on the part of the CCN holder. 

Wc trust that the pucr will take our legislative intentions and desires into account 
when ruling on cases within this section. Thank you for your attention to this matter. 

Senator ndon Creighton 
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Lloyd 
Gosselink 

816 CongrcssAvertue, Suite 1900 
Austin. TeQS 78701 
Telephone (512) 322-58o0 
Faminae (512) 4724532 

ATTORNEYS AT LAW 	 vAw4glawfortcom 

Mr. Nonores Me= Lim: (512) 32241.84 
Email: dnorton@Iglawilmt.com  

February,  4, 2010 

Mr. Michael B. Canales 
Community Program Director 
U.S. Department of Agriculture 
Rural Development 
10I S. Main, Suite 102 
Temple, TX 76501 

Re: 	City of Montgomery, Texas Water Utility Service 

Dear Mr. Canales: 

Thank you for meeting with the City of 14ontgomery City Administrator, Brant Gary and 
me last week. As we discussed, the City of Montgomery, a small general law city in 
Montgomery County, has been approached by real estate developers who are interested in 
obtaining water service front the City for their recently annexed pmperty. The City, of course, 
would like to provide service to these new developments which arc adjacent to existing water 
customers of the City. However, in investigating the feasibility of providing the service, it 
became apparent that the properties are within the existing certificate of convenience and 
necessity ("CCb1") area of Dobbin-Plantersville Water Supply Corporation "(DPWSC"). 
DPWSC has claimed that the City is prohibited from providing water service to this new 
development because DPWSC has an outstanding loan wi.th  USDA Rural Development and is 
therefore protected by 7 U.S. Code Ann. § 1926(b). As you Icnow, this section provides that 
water service "provided or made available through any such association shall not be curtailed or 
Ihnital by inclusion of the area served...within the boundaries of any nnmicipal corporation...or 
by the granting of any private franchise for sintilar service within such area during the term such 
loan...". In contrast with this federal statute, the Texas Water Code provides that the TCEQ 
"shalt grant single certification to the municipality" to provide water service to the newly — 
annexed area (Tex. Water Code § 13255(c)). That state law also provides a methodology for 
determining the value of DPWSC's property which may be "tendered useless or valueless to the 
retail public utility..." and requires TCEQ to "...determine ...the monetary amount that is 
adequate and just to compensate the retail public utility for such property" (id.). 

Uoyd Gossellnk Rochelle & Townsend, RC. 
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Mr. Michael B. Canales 
February 4, 2010 
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As the City has moved forwani with utilizing § 13.255 authority to provide water service 
to the newly annexed areas, it has been informed by DPWSC that it, and it alone, has authority to 
serve the area, regardless of the City's annexation. DPWSC has also informed the City that it 
will file a lawsuit, if necessary, to stop the City from encroaching on its CCN area, citing the 
existence of its USDA loan and the protection of § 1926(b) as the source of its exclusive right. 

The City and the developer have both made efforts to work with DPWSC to resolve this 
matter, but have had no success. As a result, the City and the developer are in agreement that the 
best course of action is to continue to pursue the State authority under § 13.255 and art in the 
process of doing just that. As part of its due diligence, the City is very much interested in 
understanding USDA's perspective on this matter. In that regard, we would respectfully request 
that you provide a response to this letter which documents USDA's position. Specifically, what 
is USDA's position regarding the extent of 1926(b) protection as to undeveloped portions of an 
indebted Texas Water Supply Corporation, in light of the State law authority granted cities such 
as Montgomery to decertificate and provide exclusive water service to annexed areas within the 
indebted WSC's CCN boundary? 

Again, the City thanks you for meeting with us to discuss this matter and for responding, 
in writing, to this important question. 

Please feel free to contact rne if you believe additional explanation is nocPssary. We look 
forward to your response. 

DC:Wry 
948120_1.doc 

cc: 	Mr. Brant Gary 
Mr. Bryan Fowler 
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Uoltord State* Deparisnont of Ariculturo 
Rural Dovelop000nt 

OFFICE OF THE STATE DIRECTOR 

APR 0 6 MO 

Mr. Duncan C. Norton, P. C. 
Lloyd Gosselink, Rochelle & Townsend, P. C. 
816 Congress Avenue, Suite 1900 
Atastin, Texas 78701 

RE: Dobbin-PIantersville WSC 
City of Montgomery 

Dear Mr. Norton, 

In response to your recent visit and subsequent correspondence regarding the Agency's position 
on issues involvhig 7 USC 1926(b) and how it relates to our borrower, Dobbin-Plantersville 
Water Supply Corporation (DPWSC), and the request by City of Montgomery (City) to provide 
water service in a certificated area, we offer the following information: 

1. Dobbin-Plantersville Water Supply Corporation is currently indebted to the United States 
of America, Rural Utilities Service. 

1. DPWSC has the authority to provide domestic water service within its Certificate of 
Convenience and Necessity (CCN) as permitted by the Texas Commission on 
Environmental Quality. 

3. DPWSC's CCN has been pledged for the purpose of securing indebtedness to the 
government. Revenues received for service provided to residents within the CCN are 
used to repay the regular instalhnents to the Agency. 

It is aur understanding that the City wishes to provide water service to a newly annexed 
undeveloped area within the DPWSC's certificated area, The DPWSC, at this point, does not 
have the ability to provide adequate water service to the area in question without additional 
improvements to the area. We understand that the City has the ability to provide adequate 
service to the area and in fact already has infrastructure in close proximity to serve the area in 
question. 

40* South Mein Street- Fade& Do+Sng, Sixte 102. Tien*. Texas 16501 
Phone: (254) 742-0210 • Far (254) 742.9709 • TOM (254) 742-5712 • Weir  hicrPtionw run*. 	oovna 

Committed lo Ihe Mum ol rural ourruni.rokS. 

'USDA ts an Wang opportuneg ponder, employer and Made* 
To 54 a complaint of diacrimineton vaiir tam. Direclo. once ol Cwil Rrates. Room 328.W, tintaten Owicting, te ared 

lndependerial Menu,. SW. Washington. OC 20250.9410 or cat (202)740-5864 (vacs al TOD). 
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Mr. Duncan C. Norton, P. C. 	 Page 2 
Lloyd Gosselink, Rochelle & Townsend, P. C. 

While an entity has the exclusive authority to provide water service as permitted by its CCN, and 
has protection from another entity providing the sarne type of service within its certificated arca, 
if indebted to the Government, under 7 USC 1926(b), the Agency's position is to remain neutral 
when disputes are concerned. The Agency typically takes a position, when a developed arca 
within an indebted party's CCN is under dispute and the area contains infrastructure financed by 
the Agency. The concern the Agency has, in that scenario, is the potential loss of revenues to the 
indebted party. In the event the indebted party is unable to provide adequate service in an area 
within its CCN, the Agency's ultimate concern is that the future customers within the area in 
question receive adequate water service. 

lf you have any questions or conunents, please eontact lvlichael Canales, Community Programs 
Director, at 254-742-9789. 

Sincerely, 

re:4411:=7  

FRANCISCO VÃLENTIN, JR. 
State Director 

cc: Dobbin-Plantersville WSC 
AD Smith, Hillsboro 
AD Lawrence, Huntsville 
Bryan Sub-Area Office 
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605 F.3d 311 

United States Court of Appeals, 

Eighth Circuit. 

PUBLIC WATER SUPPLY DISTRICT NO. 3 OF 

LACLEDE COUNTY, MISSOURI, Appellant, 

v. 

CITY OF LEBANON, Missouri, Appellee. 

No. 09-2006. 

Submitted: Jan. 12, 2mo. 

Filed: May i , 2010. 

Synopsis 

Background: Rural water district brought action against 

nearby city, alleging that the city was illegally providing 

water and sewer services to customers within the districts 

boundaries. The United States District Court for the Western 

District of Missouri granted city's motion for summary 

judgment, and subsequently dismissed districts state law 

claims, 2009 WL 982080. The district appealed. 

Holdings: The Court of Appeals, Gruender, Circuit Judge, 

held that: 

[ I] city did not violate law by continuing to provide service 

to customers it began serving before district obtained federal 

loan. and 

[2] statutory phrase "the service provided or made available-

included only type of service financed by qualifying federal 

loan. 

Affirmed in part, reversed in part, and remanded. 

Attorneys and Law Firms 

*513 Michael D. Davis. argued, Tulsa, OK, (Scott Andrew 

Robbins, Poplar Bluff, MO, Steven M. Harris. Tulsa, OK, on 

the brief), for appellant. 

Steven David Soden, argued, Kansas City, MO, (Mark 

Douglas Harpool, Springfield, MO, Terry J. Satterlee. 

Matthew L. Larsen, Kansas City, MO, Peter Allen Lee, 

Stockton, MO, on the brief), for appellee. 

*514 Before GRUENDER and SI IEPI IERD, Circuit 

Judges, and JAR VEY, I  District Judge. 

Opinion 

GRUENDER, Circuit Judge. 

Public Water Supply District 'No. 3 of Laclede County, 

Missouri ("the District") brought this suit against nearby City 

of Lebanon, Missouri ("the City"), alleging that the City is 

illegally providing water and sewer services to customers 

within the District's boundaries. The District argues that 

the City, in providing services to these customers, violated 

the requirement of 7 U.S.C. § 1926(1) that "[t]he service 

provided or made available through [the District] shall not be 

curtailed or limited." Because we conclude that the District 

is not entitled to § 1926(b) protection for any of the disputed 

customers. with the possible exception of customers at one 

property development, we affirm in part and reverse and 

remand in part the district court's grant of summary judgment 

to the City, 

I. BACKG ROUND 

The District was created in 1967 to provide water service 

to customers within boundaries established in the Districts 

Decree of Incorporation. In 1998, the Decree of Incorporation 

was amended to authorize the District also to provide 

sewer service. On August 31, 2007. the District closed on 

a S2 tnillion loan from the United States Department of 

Agriculture (the USDA town. The USDA loan was made 

pursuant to 7 U.S.C. § 1926(a) and was for the purpose of 

extending and improving the Districts sewer system. The 

USDA loan was secured by the Districts net revenue from 

its sewer operations. As a federally indebted rural water 

association, the District became insulated from competition 

under 7 U.S.C. § 1926(b), which protects a rural water 

association's service area from certain incursions by nearby 

cities. Specifically, § 1926(b) states that 

ftjhe service provided or made 

available through any such association 

shall not be curtailed or limited by 

inclusion of the area served by such 

association within the boundaries of 

any municipal corporation or other 

public body. or by the granting of any 

private franchise for similar service 

© 2016 Thomson Reuters. No claim to original U.S. Government Works. 
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within such arca during the term of 
such loan: nor shall the happening 

of any such event be the basis of 
requiring such association to secure 
any franchise, license, or permit as a 
condition to continuing to serve the 
area served by the association at the 
time of the occurrence of such event. 

At the time the District closed on thc USDA loan, the City 

was already providing sewer and water services to some 
customers within the District's boundaries. After the District 
closed on the USDA loan, the City extended service to 
additional customers within the District's boundaries, though 
not to any customers whom the District was already serving. 

On October 2, 2007, the District filed this suit against the 
City, alleging that the City violated § 1926(b) by providing 
sewer and water services to certain customers within the 
District's boundaries. The District sought injunctive relief to 
prevent the City from continuing to serve these customers. 
as well as damages from the date the District closed on 
the USDA loan, August 31, 2007. This dispute centers on 
the District's claim that, as a result of its USDA loan for 
sewer development, § 1926(b) entitles the District to be 
the exclusive sewer and water service provider *515 for 

customers to whom the District has made service available but 
to whom the City currently provides service. These disputed 
customers can be divided into three sets: ( ) sewer custorners 
the City began serving before August 31, 2007; (2) water 
customers, regardless of when the City began providing 
service to them: and (3) sewer customers living in seven 

tracts of properties that the City began serving after August 

31, 2007.2  The district court granted the City's motion for 
summary judgment, holding that § I 926(b) does not entitle 
the District to be the exclusive service provider for any of 

these sets of disputed customers. The District appeals. 

II. DISCUSSION 
"We review a district court's grant of summary judgment 

de novo. construing the record in the light most favorable 

to the nonmoving party.-  Irving v. Dormire. 586 F.3d 

645, 647 (8th Cir.2009). The Consolidated Farm and Rural 
Development Act of 1961 authorizes the USDA to issue 
loans "to associations, including corporations not operated 
for profit. Indian tribes on Federal and State reservations and 
other federally recognized Indian tribes, and public and q uasi-
public agencies." 7 U.S.C. § 1926(a)(1). We will refer to these 
associations as `'rural districts." The qualifying federal loans  

made to rural districts are "to provide for the application or 
establishment of soil conservation practices, shifts in land 
use, the conservation, development. use, and control of water. 

and the installation or improvement of drainage or waste 
disposal facilities. recreational developments, and essential 
connnunity facilities." Id. When such a loan is made. § 
I 926( b) protects the federally indebted rural district's service 
area front certain incursions by nearby cities. 

[II 	121 We have only once before addressed the merits 

of a clann based on § 1926(b). See Rural Water Sys. No. 

I r. City r.y.  Sioux Center. 202 F.3d 1035 (8th Cir.2000). In 

Sioux center, we noted that "any -[d]oubts about whether a 
water association is entitled to protection from competition 
under § 1926(b) should be resolved in favor of the [USDA].-
indebted party seeking protection for its territory.' " Id. at 

1038 (quoting Sequovah Coutuy Rural Water Dist. No. 7 v. 

Town of .ifuldrow. 191 F.3 d l 192, 1197 ( I Oth Cir.1999)). 
Nonetheless, "[o]ur role is to interpret and apply statutes as 
written. far the power to redraft laws to implement policy 

changes is reserved to the legislative branch." Doe v. Dep't 

of l'elerans .(ffairs, 519 F.3d 456, 461 (Sth Cir.2008). With 
these principles in mind, we proceed to address the District's 
claims with respect to each of the three sets of disputed 

customers. 

A. 

131 	141 The District closed on the USDA loan on August 
31, 2007. The District argues that as of August 31 the City 
lost its right to serve sewer customers within the District's 
boundaries, even though the City began serving many of those 
customers before the District obtained the USDA loan, The 
City urges us to reject the District's "continued service theory" 
by holding that the Citys continuing to provide service to 
these customers does not violate § I 926(b) because the statute 
merely prevents cities from commencing service to new 
custorners. Consequently, we must decide whether the tinting 
of the City's initial provision of service to these customers 
*516 is relevant to whether the City violated § 1926(b). 

The scope of § 1926(b) protection, which depends in part on 
the relevance of the timing of the City's initial provision of 
service, is a question of statutory interpretation, which we 

review de novo, see Owner Operator Indep. Drivers fiss'n 

United ran Lines. lie. 556 F.3d 690. 693 (8th Cir.20091. 

"As with any question of statutory interpretation, our analysis 
begins with the plain language of the statute." Jimenez 

© 2016 Thomson Reuters, No claim to original U.S. Government Works. 
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v. Onarternian, 555 U.S. 113, 129 S.Ct. 681, 685, 172 

L.Ed.2d 475 (2009). The key operative provision of § 1926(b) 
provides that a rural district's service **shall not be curtailed 
or limited." In this context. the verbs "curtail"' and "limit" 
connote something being taken from the current holder, rather 
than something being retained by the holder to the exclusion 
of another. See The New Shorter Oxford English Dictionary 
575, 1591 (4th ed.1993) (defining ''curtai 1" as "[s]horten in 
extent or amount; abridge; defining »limiC as "set bounds 
to; restrict*); see also CSL Oils.. Inc. v. Jennings 1Fatex, Inc.. 
16 F.3d 130, 135 (7th Cir.1993) ("The cases and fragments 

of legislative history available to us all seem to have in mind 
curtailment resulting from substitution of some third party as 

a water-supplier for [the rural district]." (emphasis added)). 3  
Ivloreover, § 1926(b)'s enumerated methods of curtailing 
or limiting a rural district's service area--"inclusion of the 
area ... within the boundaries of any municipal corporation" 
or "granting of any private franchise for similar service"—
reinforce the notion that the statute prevents a city from 
taking customers served by a rural district, not a city's passive 

continuation of service to its customers.4  Thus, both the 
terms ordinary meanings and their particular usages within 
the statute are inconsistent with the District's argument that 
it is entitled to take sewer customers whotn the city started 
serving before the District obtained the USDA loan. These 

key terms suggest that a city curtails or limits service within 
the meaning of § 1926(b) when it initially provides service to 
a customer, not when it continues to do so. 

Furthermore, the plain language of the statute specifically 
restricts its application to "such associations." (Emphasis 
added.) Giving effect to the term "such" requires that we read 

the statute to protect a subset of all rural districts, namely, 
only those rural districts that have a qualifying federal *517 
loan. Because the District claims that the timing of the City's 
initial provision of service is irrelevant, the District would 
essentially remove this limitation from the statute, forcing 
cities to operate in the shadow of § 1926(b). even when a 
nearby rural district had no qualifying federal loan. Under 
this scenario, cities would face the constant threat that a 
rural district will someday obtain a qualifying federal loan 
and bring suit under § 1926(b), thereby stranding the city's 
investment in infrastructure it had already built to serve 
those customers. A rural district would be insulated from 
competition even without a qualifying federal loan because 
no rational city would make such an investment under those 
circumstances. Thus, the —well-established principle[ ] of 
statutory interpretation that require[s] statutes to be construed 
in a manner that gives effect to all of their provisions,"  

United States ex rel. Eisenstein v. City of New York. 556 

U.S. 928, 129 S.Ct. 2230, 2234* 173 L.Ed.2d 1255 (2009), 
counsels against adopting the District's continued service 
'Mealy as the proper interpretation of § 1926(b). The statutes 
plain language suggests that the scope of protection against 
competition is more limited than the District's continued 
service theory would allow. 

Additionally, § 1926(b) includes a specific timing element. 
In particular. it provides that service ''shall not be curtailed 
or limited ... during the term of such loan." This phrase 
limits the scope of a rural district's exclusive provider status 
to the period during which the qualifying federal loan is 
outstanding. The District's argument that the City's continuing 
to provide service to its existing custoiners violates § 1926(6) 

effectively eliminates this phrase from the statute. Under the 
Districfs view. at any point in time a rural district can obtain a 

qualifying federal loan and then challenge a city's continuing 
to provide service, regardless of whether a city's incursion 
occurred "during the term of such loan," Here again, we reject 
the District's interpretation as inconsistent with the rule that 
"statutes [are] to be construed in a manner that gives effect to 

all of their provisions." Eisenstein, 129 S.Ct. at 2234.5  

151 	Finally. li]nterpretation of a word or phrase depends 
upon reading the whole statutory text. considering the 
purpose and context of the statute." Dolan v. US. Postal 
Sem, 546 U.S. 481, 486. 126 S.Ct, 1252, 163 L.Edld 1079 

(2006). 6  "Congress enacted section I 926(b) to encourage 
rural *518 water development and to provide greater 
security for [USDA] loans." Sioux Center, 202 F.3d at 
1038. Rejecting the District's continued service theory is 
not inconsistent with these purposes. Again, if § 1926(b) 
permitted rural districts to capture customers that a city 
began serving before a rural district obtained a qualifying 
federal loan, cities would not be willing to invest in the 
necessary infrastructure to serve customers within a rural 
district's boundaries because such investments would be 
rendered worthless by a rural district that obtains a qualifying 
federal loan. Creating such a disincentive would undermine 

the purpose of encouraeintt rural utility development. 
Additionally, rural districts can continue to use § 1926(b) to 
protect their exclusive right to serve their existing customer 
base during the thne of the qualifying federal loan, thereby 
ensuring the continued security of the loan. In sum, the plain 
language of the statute. the rule in favor of giving effect to all 
terms in the statute, and our analysis of the statutes purposes 
all confirm that the City did not violate § 1926(b) merely 
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by continuing to provide service to those customers it began 
serving before the District obtained the USDA loan. 

Other circuits have also addressed this question, thoueh 

in cases presenting somewhat different facts. Analyzine § 
1926(b)'s "curtailed" and "lim nee language in a similar 
manner, the Sixth Circuit distineuishes between "offensive' 
and "defensive uses of § 1926(1)). See Le-Ax Water Dist, 
y. City of Athens. 346 F.3d 701. 708 Oth Cir.2003) ("The 
statutes use of phrases like 'curtailed and 'limited' to 
describe the municipality's interference with the rural water 

association suggests that a rural water association must 
already be providing service to an area before the protections 

of § 1926(b) apply."). In 	the Sixth Circuit rejected 
a rural water district's attempt to use § 1926(h) to become 

the exclusive service provider for a new development that 
it had not previously served. Id The Sixth (ircuit adopted 

a categorical rule prohibiting rural districts from making 
"offensive use of § 19260) by "seeking to Use the statute 

to foist an incursion of its OM on users 	that it has never 
served or made agreements to serve." Id. at 707. In contrast. 

the Le-As court read § 1926(b) to authorize "defensive uses. 
allowing rural districts to "'use the statute to protect [their] 
users or territory from rnunicipal incursion." Id. 

We recognize that the Tenth Circuit has addressed this 
question twice before and taken a contrary approach, albeit 

without much discussion of the issue. See Pittsburg County 

Rural Water Dist. No. 7 v. (Ay of McAlester. 358 F.3d 694 
(10th Cir.2004); Sequoyah County Rural Muer Dist. No. 7  

v. Town qf .thddrow, 191 F.3d 1192 (10th Cir.1999). Both 
Pittsburg County and Sequoyah County involved rural water 

districts that were previously federally indebted, but both 
districts later paid off their qualifying federal loans. Without 
active loans, § I 926(b) protection did not apply. and nearby 
cities began providing water service to customers within the 

rural water districts. After the cities started providing service 
to these customers. the rural water districts acquired new 
qualifying federal loans under § 1926(a), restorine their § 
1926(b) protection. In both cases, the Tenth Circuit held that 
the districts could sue to reclaim the customers that the cities 
bcean serving during the time between the districts' periods 
of federal indebtedness. On this view, "all § 1926 claims 
based on service by [a city] to customers within the limitations 
period were not otherwise barred by the fact that [the city] 
was servine those customers prior to the [subsequent] loan." 
Pittsburg County. 358 F.3d at 713: see also id. ("The fact that 
a municipality had *519 provided service to those properties 
prior to the [qualifying federal] loan was no bar in Sequoyah  

to claims arising out of a eity's service during the period of 
indebtedness.). 

None of these cases is precisely analogous to this ease. In Le-
A, the rural district brought suit over customers outside the 

association's boundaries, while here the customers are within 

the District's boundaries.7  And unlike the rural districts in 
Pittsburg County and Sequoyah CounT the District never 
had a qualifying federal loan before August 31, 2007, and 

thus never had § 1926(b) protection with respect to customers 
the City served before that date. Nonetheless, neither of those 

distinctions affects our analysis of this issue. To the extent 
there is a conflict between these cases, we find the Sixth 

Circuit's distinction between offensive and defensive uses of 
§ 1926(3) in Le-as to be more persuasive and consistent with 
our reading of the statute. Section 1926(b) provides a shield, 
not a sword. Because we conclude that the City's continuine 
to provide service to customers it began serving before the 
District obtained the USDA loan does not violate § 1926(b), 

we affirm the district court's grant of summary judgment with 
respect to this set or customers. 

B. 

161 	[7] 	The District next challenges the City's right to 
provide water service to customers within the District's 

boundaries. Although the USDA loan was secured to expand 
the District's sewer system and was secured only by its sewer 

revenues, the District areues that the USDA loan also triggers 
§ 1926(b) protection with respect to its water service. We 
must determine whether "[t]he service provided or made 
available under § 1926(b) refers solely to the service for 
which a qualifying federal loan was obtained and which 
provides the collateral for the loan, as the City areues, or 
to all services that a rural district provides, as the District 
would have us hold. This appears to be a question of first 

impression. As another question of statutory interpretation. 
we review the issue de novo. See Owner—Operator lndep. 

Drivers .4ss'n. 556 F.3d at 693. 

We again begin with the plain language of the statute, 
din:erre:, 129 S.Ct. at 685, which refers to "[t]he service 
provided or made available." Both parties argue that the 
plain language supports their position. and each accuses the 
other of reading. additional terms into the statute. The District 
claims that adopting the City's interpretation would change 
the phrase "the service into "the financed service." addine a 
restrictive term to the statute, Thc City argues that adoptine 
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the Districts interpretation would add an expansive term to 
the statute, changing "the service into "all services." These 
arguments underscore the ambiguity in the phrase "the service 
provided or made available The term '`service," standing 
alone, reasonably rnay *520 be read to refer to a single type 
of service or to multiple types of service. Thus, § 1926(b)s 

isolated use of the tenn *`service," without explanation, 
provides little insight into the interpretive question before us. 

181 However, "[wje do not ... construe statutory phrases 
in isolation; we read statutes as a whole." United States v. 
Morton. 467 U.S. 822, 828, 104 S.Ct. 2769. 81 L.Ed.2d 
680 (1984). Notably, § 1926(a) repeatedly employs both 
the terms "service and **services." In doing so, Congress 
distinguished between a single '-service and multiple types 
of "services." Compare 7 U.S.C. § 1926(a)(4)(B) ("The term 
'project' shall include facilities providing central service 

and 7 U.S.C. § 1926( a)(20)(E) ("[T]he Secretary 
may tnake grants to State agencies for use by regulatory 
commissions in states with rural communities without 
local broadband service "), with 7 U.S.C. § 1926(0(11) 
(13)(i) (directing the Secretary of Agriculture to consider 
"the extent to which the applicant provides development 
services." which include training, establishing business 
centers, and analyzing business opporamities), and 7 U.S.C. 
§ 1926(a)(20)(E) (describing grants to "cable operators 
that establish common carrier facilities and services "), 
and 7 U.S.C. § 1926(a)(23) (describing grants "to local 
governtnents to improve the infrastructure, services, and 
business development capabilities of local governments") 
(emphasis added throughout). In § I926(b), Congress used 
only the singular tenn "service." Read in pari materia with 

U.S.C. § 1926(a), Congress's pattern of using the singular 
to refer to a single type of service while using the plural 
to refer to a collection of multiple types of services is 
decisive. Because § 1926(b) employs the singular term, we 
conclude that "the service provided or made available is best 
interpreted to include only the type of service financed by the 

qualifying federal loan. 9  

As before, we also look to "the whole statutory text, 
considering the purpose and context of the statute' Dolan. 
546 U.S. at 486. 126 S.Ct. 1252. which in this case is "to 
encourage rural water development and to provide greater 
security for [USDA] loans," Sioux Center, 202 F.3d at 1038. 
While adopting the Districts broad view of the scope of 
protection would undoubtedly benefit the District and other 
rural districts, it would not promote rural water development 
because other services a rural district might happen to provide  

are irrelevant to maintaining the necessary economies of scale 
to allow rural utility associations to remain viable and to 

keeping the per-user cost low for the service financed by the 

loan. See N. Alamo Water Supply Corp. v. City of San Juan, 

90 F.3d 910. 915 (5th Cir.I 996) (describing how Congress 
crafted § 1926(b) to address these issues). The Districts 

position also is incompatible with the purpose of encouraging 
rural water development because expanding § 1926(b) to 
protect services unrelated to the qualifying federal loan would 
prohibit cities front providing other services to customers 

within a districts boundaries even when the city is perhaps 
better situated to do so, thereby forcing customers to remain 
with less desirable service providers. Turning to the second 

purpose, limiting the Districts protection under the statute 

solely to the type of service being financed—sewer service in 
*521 this instance—will not appreciably impact the security 

of the federal loan. The revenues from the Districts sewer 
system secure the USDA loan: the Districts water revenues 
are not collateral for the loan. The Districts existing sewer 
customers and revenues remain protected under § 1926(b). 
In short, divorcing the type of service underlying a rural 
districts qualifying federal loan from the type of service that 
§ I 926(b) protects would stretch the statute too far. Because 
we interpret "the service provided or made available' to be 
limited to the financed service, sewer service here. we affirm 

the grant of summary judgment to the City with respect to 
water customers within the Districts boundaries. 

C. 

191 	1101 The District also challenges the City's provision 
of sewer service to customers at seven tracts of properties 
that the City did not begin serving until after the District 
closed on the USDA loan, This challenge represents a more 

typical § 1926(b) clann in that it involves both customers who 
were not served until after the District obtained the USDA 
loan and the same type of service financed by the loan. We 
thus apply the well-established test for determining whether 
a rural district is entitled to protection under § 1926( b). To 
qualify for protection, an entity must: (1) be an "association" 
under the statute, (2) have a qualifying federal loan. and 
(3) have provided or made service available to the disputed 
area. See, e.g., Sequoyah County. 191 F.3d at 1197, With 
respect to the customers at these seven tracts, the first two 
requirements are not in dispute. "Making service available 
has two components: (1) the physical ability to serve an 
area; and (2) the legal right to serve an area," Sioux Center, 
202 F.3d at 1037. I3ecause the district court granted the 

'y + 	 N 
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City's motion for summary judgment, we view the evidence 
concerning the District's physical abilities and legal rights in 
the light most favorable to the District. See Irving v. Dormire, 

586 F.31 645, 647 8th Cir.2009) 

In 1998. the District amended its Decree of Incorporation to 

authorize providing sewer service in addition to the water 
service it was already providing. The District claims that. at 
that dine, it began designing and constructing a wastewater 
treatment facility. However, the District did not secure an 
operating pertnit that would allow for discharge of wastewater 
frorn that facility until May 30, 2008. By then. the City had 
already begun serving all of the disputed customers, with the 
exception of those in one tract known as Castle Rock. 

1. Castle Rock 
The City does not dispute that the District had the legal 
right to serve Castle Rock: rather, it challenges whether the 
District had the physical ability to serve these customers. 

Although the District had completed its wastewater treatment 
fiteility and obtained an operating permit for the facility at 
the time the City began serving Castle Rock. the District 
did not propose using this facility to provide service to 
customers at Castle Rock. Instead, the District proposed 
having Castle Rock's developer. Becky Burk. construct a new 
stand-alone treaunent facility to serve those customers. This 
separate facility would treat wastewater using above-ground 
recirculating sand filters or biomedia filters. The District does 
not provide much detail about this proposal, though it appears 
that individual septic systems would also need to be installed 

at each house. Indeed, the parties dispute even basic objective 
facts. such as the visual impact the facility would have on the 
surrounding development. Nonetheless, the *522 District's 
expert averred that the facility. in whatever form it would 
take. would cost Burk approximately S360,000 and take 
approximately one year to construct. 

Burk averred that the District's proposal of forcing her to 
build a stand-alone treatment facility was unacceptable. Burk 
intended Castle Rock to be an ••upper-end" development, 
and she insisted that her custorners would not tolerate the 
individual septic systems involved in the District's proposal. 
In fact, Burk claimed that she would not have developed 
Castle Rock had she known that the District's proposed 
method of providing sewer service would be forced on 
her. The district court accepted Burk's testimony and held 
that because the District's proposal would not "reasonably 
conform to the ideals and standards a developer or customer 
in a similar situation would expect." the District had not  

made service available within the meaning of § 1926(b). As a 
result, the district court granted the City's motion for summary 
judgment with respect to Castle Rock. 

1111 	1121 	1131 The district court misapplied the "made 
service available test by improperly focusing on the 

preferences of the potential recipient of the service. The 
statute protects a rural district's service wherever it has 
been "made available," without restricting the methods of 

providing that service. The district court cited no authority for 
the proposition that courts should give dispositive effect to 
"the ideals and standards a developer or customer in a similar 
situation would expect:" And we can find no support for that 
proposition either in the text of § 1926( b) or in the cases 
interpreting the statute. Although courts have recognized that 

a rural district's proposed method of providing service. if 
unreasonably costly or unreasonably delayed, can constitute 
a constructive denial of service, see Rural li'aler District No, 
I v, City of Wilson, 243 F.3d 1263, 1271 (10th Cir.2001), 
allowing recipients' preferences to restrict the acceptable 
methods through which a rural district can provide service 

would significantly dilute § 1926( b)'s protections. 10  We 
recognize that § 1926(b) can impose burdens on recipients, 
since granting rural districts an exclusive right to serve 
certain recipients also prevents recipients from choosing other 
service providers. This, however. is the choice Congress 
made in enacting the statute, and it is not the role of the courts 
to upset such policy decisions. See Integrity Floorcovering 
Inc, v. Broan-Nutone, LLC, 521 F.3d 914. 918-19 (ath 
Cir.2008). Consistent with the statutory text. the proper 
inquiry is whether the District had 'Inade service available." 

Typically, a rural district has discretion to determine the 
method of providing service, even if it conflicts with 

a potential recipient's stated preferences. 11  We therefore 
reverse the district court's ruling that the District's proposed 
method of providing service is insufficient under § 1926(b) 
because it does not conform to the "ideals and standards a 
reasonable developer or customer would expect." 

*523 1141 	We decline to decide, in the first instance, 

whether the District's skeletal proposal is sufficient to satisfy 
the "made service available-  test for the purposes of surviving 
summary judgment. Under the "pipes in the ground-  test 
used in water service cases, courts examine "whether a water 
association 'has adequate facilities within or adjacent to the 
area to provide service to the area within a reasonable amount 
of time after a request for service is made.' '' Sequoyalt 
County, 191 F.3d at 1202 (quoting Bell Arthur. 173 17.3d at 
526). Here, the District argues that it has "adequate facilities" 

- 
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in place, despite the fact that its proposal involves no existing 
facilities. We have not found any cases where a rural district 
has satisfied the ''physical ability to serve requirement in 
the absence of any facilities whatsoever. Cf Lexington S. 

Elkhorn Water Dist. v. City of if 'ilnwre. 93 F.3d 230, 238 (61h 

Cir.1996) ("[A]n association's ability to serve is predicated 
on the existence of facilities within or adjacent to a disputed 
property?' (emphasis added)). However, given the lack of 
factual development about the District's current infrastructure 
or its physical ability to provide service to Castle Rock, 
we remand to the district court for further proceedings 
concerning whether the District had -made service available" 

to Castle Rock. 

2. The Pre-Perniit Customers 

In its motion for partial summary judgment, the City only 
challenged the District's legal right to serve the remaining 
six tracts, not whether the District had the physical ability to 
serve these customers. The City argued, and the district court 

held, that because the District lacked an operating permit 
for its wastewater treatment facility, the District lacked the 
legal right to serve those tracts. The District argued that the 

lack of an operating permit did not prevent it from providing 
service, but only from discharging wastewater. The District 
presented alternative methods for temporarily dealing with 
the wastewater while the permit application was pending, 
including holding the wastewater until the District could 
obtain the necessary permit. 

The District has taken a different position on appeal. In 
an efTort to side-step the district courfs adverse ruling, the 
District has abandoned its original proposal to provide service 
to these customers using its existing treatment facility. See 

Appellant's Br. at 45 ("The sewer facility 	for which an 
[o]perating [p]ermit was obtained in May 2008[ ] is not 

the facility through which [the District] proposed to provide 
sewer service to the [d]isputed [clus(omers."): id. at 48 ("[The 
District] did not propose to serve the [p]re-permit customers 
with these facilities."). 

While it is not entirely clear what proposal the District 
seeks to substitute for its original plan, the District seems 
to suggest that it could provide service to these six tracts 
in a manner similar to its proposal for Castle Rock: forcing 
developers or customers to construct individual treatment 
facilities for the tracts of properties. Not only was this 
new proposal not meaningfully raised before the district 
court, but the record is ahnost entirely devoid of evidence 
reearding the factual details of the District's proposal to  

make service available, such as the expected cost and time 

required to build the facilities. 12  In *524 response to the 

City's claim that the District is raising this proposal for the 
first time on appeal, the District has identified only one 

sentence in its rnotions before the district court that even 

arguably introduces the new proposal. See Reply Br. at 26-
27 ("One of the ways [the District] has and can provide 
sewer service is for the developer to construct collection and 
treatment facilities utilizing recirculating sand filters or bio-
media filters designed to meet the needs of the proposed 

development: (quoting Resp. -to Mot. for Partial Summ, J. at 

15, Dec. 31. 2008)). 

)151 	[161 	[171 	The District's approach to this issue 

is precisely the type of sandbagging we have frequently 

criticized. Our well-established rule is that -[a]bsent 
exceptional circumstances, we cannot consider issues not 
raised in the district court: Shanklin r. Fitzgerald 397 F.3d 

596, 601 (8th Cir.2005). 

The rationale for the rule is twofold. 
First, the record on appeal generally 

would not contain the findings 
necessary to an evaluation of the 
validity of an appellant's arguments. 
Second, there is an inherent injustice in 
allowine an appellant to raise an issue 
for the first time on appeal. A litigant 

should not be surprised on appeal 
by a final decision there of issues 
upon which they had no opportunity 
to introduce evidence. A contrary rule 
could encouraee a party to "sandbag" 
at the district court level. only then to 
play his "ace in the hole" before the 
appellate court. 

I 'on Kerssenbrock-Praschnta v. Saunders. 121 F.3d 373, 376 

(8th Cir.] 997) (quoting StaffOrd r. Ford Afotor Co., 790 
F.2d 702, 706 (8th Cir.I 986)). Both rationales are implicated 
here. The paucity of evidence reearding the nature, cost. 
and reasonableness oldie District's newly proposed facilities 
for each development would frustrate our analysis of this 
proposal raised for the first titne on appeal. Nor should the 
District be allowed to avoid the district court's adverse ruling 
by changing horses midstream. The District opposed the 
City's partial summaty judgment motion focusing exclusively 
on whether the operating permit for its wastewater treatment 
facility was necessary to ...make service available and merely 
proposed temporary solutions for providing service until that 

-• 	 ^ 	x 
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permit was issued. Notwithstanding the one vague sentence 
noted above, the District's new proposal of constructing 
stand-alone facilities for each property was not meaningfully 
presented to the district court. "The district courts cannot 
be expected to consider matters that the parties have not 
expressly called to their attention. even when such matters 
arguably are within the scope of the issues that the parties 

have raised."Stafford, 790 F.2d at 706; see also United States 

v Dunkel, 927 F.2d 955, 956 (7th Cir.1991) ("Judges are 
not like pigs. hunting for truffles buried in briefs."). We 
therefore decline to entertain the District's new proposal. 
Having abandoned its previous proposal, the District is left 
with no support for its claim that it had made service available 
to the customers at these six tracts of properties. As a result, 
we affirm the district court's ttrant of summary judgment to 
the City with respect to those customers. 

HI. CONCLUSION 

For the foregoing reasons. we affirm the district court's 
grant of summary judgment with respect to all of the 
challenged customers other than those at Castle Rock. With 
respect to Castle Rock, we remand for consideration of 
whether the District had "made service available," without 

considering *525 the recipient's preferred methods of 

receiving service. I 3  

All Citations 

605 F.3d 511 

Footnotes 

1 	The Honorable John A. Jarvey, United States District Judge for the Southern District of Iowa, sitting by designation. 

2 
	

For simplicity we use the term 'tracts of properties" to refer to these seven clusters of properties, which variously consist 
of neighborhood developments, nearby groups of residences. and individual residences. 

3 	The legislative history is consistent with such a reading. Subsection (b) was added to § 1926 in 1961 -to assist in protecting 
the territory served by such an association facility against competitive facilities, which might otherwise be developed with 
the expansion of the boundaries of municipal and other public bodies into an area served by the rural system? S. Rep, 

87-566, 1961 U.S.C.C.A.N. 2243, 2309 (emphasis added). 

4 	Section 1926(b) could be read to prohibit a city from curtailing or limiting a rural districts service only by these enumerated 
methods. While the City has neither altered its boundaries since the District obtained the USDA loan nor granted any 
franchise for service in the area, the district court held that § 1926(b) is not limited to those two types of incursions Instead, 
the district court held that § 1926(b) also protects rural districts against other types of incursions that do not involve a 
boundary change or franchise grant. See Pub. Water Supply Dist. No. 3 v. City of Lebanon, No. 07—cv-3351, slip op. at 5 
(W.D. Mo. June 26, 2008) CWhile the Citys reliance on the statutory language has some appeal. the remaining provisions 
of § 1926(b) and the broad application of the statute by the federal courts do not support such a literal reacting:). On 
appeal, the City does not challenge the district court's holding on this issue. We assume for the purposes of this appeal 

that §1926(b) protects the District against the City's provision of service, regardless of whether this alleged curtailment 
or limitation involved the City changing its boundaries or granting a franchise. 

5 	Although the District has not argued so, we note that a strict grammatical reading of the statute might suggest that the 

phrase "during the term of such loan" modifies only the 'granting of any private franchise," which it immediately follows, 
rather than the earlier phrase "shall not be curtailed or limited." However, given the other statutory language we have 
already discussed and the purposes of the statute discussed below, we decline to adopt this narrower reading. See 
Crandon v. United States, 494 U.S. 152, 158, 110 S.Ct. 997, 108 L.Ed.2d 132 (1990) ("In determining the meaning of the 
statute we look not only to the particular statutory language, but to the design of the statute as a whole and to its object 

and pollen. Moreover, even under this alternative reading of the statute, the Districts continued service theory would 
nullify the limiting phrase, "during the term of such loan," at least as it pertains to the granting of a franchise. 

6 	With respect both to the sewer customers served before the District closed on the USDA loan and to water customers, 
the District argues that the question whether a particular interpretation furthers the policy goals of § 1926(b) is a question 
of fact, precluding summary judgment. VVe reject this argument. The underlying question remains one of statutory 
interpretation, a pure question of law See Chandris, Inc. v. Latsis, 515 U.S. 347, 369, 115 S.Ct. 2172, 132 L.Ed.2d 314 
(1995) ("Because statutory terms are at issue, their interpretation is a question of law...."). 

7 	In Ohio, rural water districts are not confined to providing service solely within their established boundaries. Ohio 

Rev Code Ann. § 6119,01(A), 
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