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CITY OF CIBOLO’S RESPONSE TO GREEN VALLEY SPECIAL UTILITY
DISTRICT'S OBJECTIONS TO CITY OF CIBOLO’S REBUTTAL TESTIMONY AND
EXHIBITS AND MOTION TO STRIK}E

TOTHE l'l()NQRA"BLE ADMINISTRATIVE LAW JUDGE:
The City of Cibolo (“City™). files this Response to the Objections to City of Cibolo’s
Rebuttal Testimony and Exhibits and Motion to.Strike (“Objections™) filed by Green Valley

Special Utility District (the "GVSUD"), as set forth herein (“"Response™).

L INTRODUCTION
On December 7, 2016. the City filed the Rebutal Testimonies of Jack Stowe and
Rudolph “Rudy” . Klein, IV, P.E.. in this matter regarding the City’s above-listed application
under Texas Water Code ("TWC™) § 13.255 (the “Appligation"). GVSUD filed its Objections to
the City of Cibolo’s Rebuttal Tléstimony and- Exhibits and Motion 1o Strike ("Objections™) on
December 14. 2016. wUnder the Administrative Law Judges™ (“ALJs") Order No. 3 in this matier,
. the deadline to.file this Résponse is December 21, 2016; thus, this Response is timely filed. For

the reasons provided herein. all of GVSUD's Objections should be overruled.

Crry oF CiBULO'S Rlismms}!a TOGVSUD'S OBILCTIONS TOTHLE CITY'S
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I RESPONSE TO GVSUD’S OBJECTIONS
A. Rudolph “Rudy” F. Klein, 1V, P.E’s Rebuttal Testimony Is Proper;
Admissible Rebuttal Testimony

Like ,the objections filed by GVSUD 1o Mr. Klein's direct testimony, GVSUD's
objections to Mr. Klein’s rebuttal testimony should be overruled. | In his r;buttzil testimony. Mr.
Klein, P.E. properly applies his specialized knowledge and expertise regarding utility systems
and the Texas Commission on Environmental Quality’s (‘.‘TC EQ™) regulatory framework to
rebut the allegations of GVSUD's witnesses in .;heir direct:testimonly and exhibits. As already
determined by the ALJs in their Order No. 5. Mr. Klein's testimony regarding regionalizaﬁon is
within the scope of this héaring. is'not a legal opinion, and is relevant to the determination of the
remaining referred issues in this first phase of the hearing, known as Issues 9 and 11 from the |
Commission’s* Supplemental Preliminary Order (“Referred Issues™). GVSUD's current

objections assert the same arguments, and such objections here should also be overruled and the -

motion 1o strike should be denied.

I Mr. Klein s Testimony related to the TCEQ-designated regional
wastewater provider Is relevant and within the Commission’s
Jjurisdiction (Objections 1, 2, and 4-7)

In its Objections related to Mr. Klein’s Rebuttal Testimony, GVSUD continues to make
the same arguments it made in both its Objections and Motion to Strike Mr. Klein's Direct
Testimony and its Response to the City’s Motion for Summary Decision: that testimony related

to regionalization of wastewater treatment facilities is beyond the jurisdiction of the Commission

-

or ALJs 1o consider and irrelevant to these proceedings. GVSUD's continued objections, even

*

afler those objections have been rejected by the ALJs twice now, merely attempt to hinder the
- > k
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facg—ﬁnders from considering evidence that is fatal to GVSUD's position. The City here
responds to those failed arguments in much the same way 1t has before in this matter.

Contrary to GVSUD:s contention. Mr, Klein's expert o;;inions rcéarding the application
of the state’s and TCEQ's regionalization policy with respect 10 Texas Pollutant Discharge
Elimination System (“TPDES™) permits, and the Cibolo Creck Municipal Authority’s
. ("CCMA”) status as the only entity designated by the TCEQ to plan for and provide wastewater
collection and treatment facilities in the area to be decertified, directly impact what GVSUD
propf:rt): can be rendered uScIesé or valueless by the City’s Application for decertification.
Accordingly. Mr. Klein's opinion that CCMA is the exc/usive provider of regional wastewater
services in CCMA's regional.area is relevant to this matter because it provides one of the many
reasons why no GVSUD property related to planning for a wastewater -trcatment plant and
system is renderéd useless or valueléss by the decertification. Mr. Klein's testimony regarding
rcgionalization and his concrete @monslrations showing that GVSUD intends to construct and
operate wastewater facilitics within CCMA’s regional area are lhresh(‘)ld considerations relevant
10 the entire proceeding. and specifically to this limited-phase for de.tem‘)ining what property is
" rendered useless or valteless by decertification, if any. .

" As required by Texas Rule of Evidence (“TRE™) 401. Mr. K]ejn‘s discussion of
regionalization both has a tendency to make the fact that no'GVSUD property.is rendered useless
or valueless by the Application more probable than it would be without such a discussion and is

of consequentce in determining the action. As such, this portion of Mr. Klein's testimony and the

®
i

related.exhibits are admissible ‘pursuant 10 TRE 402. In addition to the other reasons stated by

the City's witnesses. if property»rclatec'i to planning to” serve the decertified aread through a

CITy OF CIBOLO'S RESPONSE TO GVSUD'S O8-CTIONS TO THE CITY’S -
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wastewater treatmient plant can never have been useful to the decertified area under the theory of

> -

regionalization, then such property cannot be rendered useless or valueless by decertification.

Further. Mr. Montgomery's Direct Testimony identifies and discusses parts of the TCEQ
Executive Director’s ("ED™) Response to Public Comments related to-GVSUD’s TPDES permit
application that address this specific regionalization issuc. making Mr. Klein's Rebuttal
Testimony regarding CCMA’'s rcgiona; area and the Cibolo Creck Watershed' directly
responsive to Mr. Montgomery's testimony.

The ideas that the ALJs or Commission should avoid this issue or cannot rely on a
regionalization theory to determine xx‘ha’t'propcrty is rendered useless or valueless because TCEQ
has not decided the issue and it is not within the Commission’s jurisdiction should also be
rejected.  The City is not asking the Commission to make a determination regarding the
disposition oi’ GVSUD's TPDES 'permit application.  Rather, the City is providing the
Commission with a reason why no property. of GVSUD is rendered useless or valueless by
decertification.  In this matter. the C(;mmission has a duty to consider the rcasons why. any
alleged GVSUD property would be rendered useless or valueless by decertification. As the ALJs
pointed out in their' SOAH Order No.7, this is a legislati‘vely imposed duty. To responsibly
discfxarge that duty. the Commission must consider all ‘revlevam evidence. Testimony and
evidejnce tending to show that there is no property that can be rendered useless or valueless is
wholly relevant and within the jurisdiction of the Commission and the ALJs and should be
considered. -

Last. while it may be true that a fina/ determination by TCEQ regarding regionalization

in another maiter would be something the Commission could properly rely on in making a

determination, there is no case law or other reason that a ruling is a condition precedent to the

“

' Klein Rebutial 28:11-30:2.

CiTy OF CIBULO'S RESPONSE TO GVSUD'S OBIECTIONS TO THE CITY'S
REBUTTAL TESTIMONY AND EXHIBITS AND MOTION TO STRIKE PAGE 7



I
Commission. e\'aluatixjg ~the relevant evidence presented now.  The suggestion 'that the
E_‘ommissiun may rely on the ED's preliminary determination regarding GVSUD's permit
. o )
application but not évidence and arguments that opposc its issuance. especially with respect to an
issue that has been referred to contestedcase hearing. is also suspect. As an issue referred by the
TCEQ to the State Office of Admfnist.raxivc Hearings ("SOAH™) for a contested case hearing,
regionalization is ccrtafnly an issue that the 'TC Iié) believes is relevant to the analysis of whether
. u

a GVSUD s TPDIES permit application should be approved or denied.

Additionally. the AllJs and the Commission are certainly capable of weighing and

H
*

forming a recommendation regarding the competing testimony and cvidence as to whether
regionalization prohibits GVSUD from permitting and constructing a sewerage system in the
-area to be decertified in this matter. As the ALJs arc well aware, the ED'S; determination is not
a final determination of the Con1111i5§ioners of the 'l‘t‘EQ. For these reasons, all of GVSUD's
.objections to Mr. Klein's u:stignony on these.-bases should be overruled and the motion to strike

should be denied.

2. Mr. Klein’s testimony is not legal opinion (Objections 1, 2, and 4-7)

Again. GVSUD's Objections to Mr. Klein's qualifications to opine on TCEQ’s
regionalization policy have been previously made and rejected by the ALJs in this matter. ar;d
GVSUD's above-listed Objections that Mr, Klein's testimony relating to regionalization should
be stricken as purely legal opinion should be overruled. Af discussed below, Mr. Klein i;;
"qualified to pro;vide opinions x'ega;ding regionalization, and GVSUD's Objections in this regard
again attempt to exclude evidence that would underniine G‘fSUD’s position.

Mr. Klein is not, nor does he hold himself out 1o be? an attorney. GVSUD's presumption
that only an attorney can cxpress an.opinion about a TCEQ policy and its implementation is
Ci1y OF CIBOLU'S RESPONSE TO GVSUD’S OBJECTIONS TO THE CHY'S
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simply wrong. Just because the rcgionalfzaﬁon policy is contained in regulations does not
automatically make any application of the pf)liC_V or the regulations legal opinion. Again, a
person does not need 1o be an atiorney to rcgd the plain language of statutes and regulations or be
familiar with rule or policy-and apply that rule or policy. This is particularly true of a
wastewater engincer. who must routinely read. evaluate. and apply regulations in the planning,
design and construction of a system. ‘In fact. wastewater and other utility cngineers may IgoR at

regulations and policies as much. if not more, than attorneys because regulations — particularly

those related to wastewater utilities - are technical. not legal. in nature, and ¢ngineers are tasked

with ensuring operational compliance with such regulations.

. Knowledge of a policy that is codified in a regulation or how it is implemented by an
agency docs not require legal expertise. An engineer. like Mr. Klein, who has over 30 years of

experience in the wastewater utility industry and who has prepared and filed TPDES permit

-

applications, which includes a section specifically related to the regionalization policy, is capable
of being knowledgeable of TCEQ's regionalization policy and to_have an opinion on the

application of that policy. Mr. Klein has already cstablished that he is qualified to express

*

opinions regarding this experience, what his understanding of TCEQ policies are, and how the

-~

TCEQ has implemented the regionalization policies in his experience.
Further, Mr. Klein's Rebuttal Testimony. on page 28, lines | and 2 (referred to in GVSUD
Objection 6) and page 29. line 3 through page 30. line 2 (included in GVSUD Objection 7) could

not be considered legal opinion by any stretch of.the imagination. It is clearly testimony

k]

regarding watersheds and the geography of the regions discussed. in-both the” City’s and

o &

GVSUD's testimony in this matter, which a wastewater engineer with abundant personal

knowledge of the applicable region is qualified to discuss. While this testimony and the
& ,

-
.
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undcr_lyiﬁg facts testified to may result in a legal outcome unfavorable to GVSUD's TPDES
permit application and this matter. those legal implications do not render Mr. Klein’s testimony
fegal opinion. GVSUD's Objections should be overruled and the motion to strike should be

denied.

3. Relevant regionalization testimony should not be excluded under TRE
403 (Objections 1, 2, and 4-7) ) ‘

’i While GVSUD also raises, an objection to*Mr. Klein’s regionalization testimony under
TRE 403, it again fails to explain the basis for its objection. TRE 403 provides that a court may
“exclude relevant evidence if its probative value is substantially outweighed by a danger of one
or more of the following: unfair prejudice, confusing the issues, misleading the jury. undue
delay. or needlessly presenting cumulative evidence.” Although it is certainly not clear from
GVSUD's Objections, GVSUD’s prior assertion that regionalization is a “complex” issue
appeared to be an attempt to claim {hat this otherwise relevant evidence shx;uld be excluded on
the basis that the probative value of the testimony is substantially outweighed by the danger of
confusing the issues.

As previously described. however. regionalization is a crucial clement to this phase of the
proceeding because it addresses the scope of GVSUD property 11‘1&1 can be affected by
decertification (one of the Referred Issues). As such. Mr. Klein’s opinions regarding how the
TCEQ has implcmenlyd regionalization policies are neither misplaced, given the issues to be

considered in this proceéding. nor premature. Mr. Klein's testimony serves 1o prove that no

¥

GVSUD property can be rendered useless or valueless by the decertification.  As such, this
testimony has substantial probative value to the issues in this proceeding. Unlike the typical
TPDES regionalizmion poli_cy’ implemented by ’{CEQ, for which there ;re ‘no specific
regulations, the regionalization issue in'this instance is much more straightforx\'ard—)becausc there

Crry oF CiBOLG™S ROSPONSE TO GVSUD'S OBJECTIONS TO THE Ciry’'s
ReBUTTAL TESTIMONY AND EXHIBITS AND MOTION TO STRIKE PAGE 1D



are specific rules in play. SOAH ALJs certainly have the ability to understand and evaluate the -

‘issuce. As a result, this objection should be overruled and the motion to strike should be denied.

i

L}
.

4. Testimony regarding GVSUD’s-Water Master Plan is proper rebuttal
festimony (Objection 3) !

*In its Objections. GVSUD" objects to portions of Mr. Klein’s Rebuttal T estimony
discussing GVSUD’s 2014 Watc;' Méster‘Plfm on the groun(is that it is “improper rebuttal
testimony.” While not making formal arguments on this objection, GVSUD claims tI;at in no
part of the GVSUD testimony or appraiéal does GVSUD “assign value to its Water Master P}an.“’
Additionally, GVSUD claims that this testimony is not relevant to this first phase of these.
proceedings and is misleading. Such objections should be overruled. k

Regarding GVSUD’s “improper rebuttal™ objection, the City contends that GVSUD doeé.
n fact,’ make spetific reference to the Water Master Plan in Mr. Mon‘t\gomeyy's direct téstimbn;’ )
at page 6. lines 6-7. and in Mr. Allen’s testimony at page 6. lines 18-19. Further, that document
is presented ‘as part of an exhibit and as being relevant to Mr. Korman for preparing GVSUD’s
appraisal.2 If is not clear why GVSUD would atlach such a document and make sure to include
it as an exhibit 1o its testimony if it did not find it to be relevant to the determination of what
property of GVSUD is rendered useless or valucless by decertification. In fact, Mr. Korman
states that he based his opinions on what property is rendered” useless -or valueless b!y

decertification “on all documents attached to or referenced in my testimony.” The 2014 Water

Master Plan is one of thulsc documents included in GVSUD-1.

~ I

K
.
'

* See Montgomery Direct at page 6. lines 1-3.

CITY OF CIBOLO'S RLSPONSE TO GVSUD'S OBJECTIONS 10 THE CITY™S
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Further. Mr. Montgomery testifics 10 a typical “Master Planning process” but does not
specifically identify or distinguish between a Water or a Wastewater Master Plan.® Later in Mr.-
Montgomery’s 1@31i£110ny, he testifies regarding problerps dimplémenting its “Master Plan.” but,
again does not specify which Master Plan he is rcfcrringyto.4 |

Likewise, Mr. Korman's direct testimony vaguely discusses “many other wastewater
planning activities™ but never identifies which “planning activities™ he considered when.
determining what property would be rendered useless or valueless by decertification.” In fact.
the City would argue that GVSUD has never been completely clear on what “planning activities™
it considers relevant to this progecding. and how any such Qlanning is rendered useless or
valhclcs:s by .the ‘decertification sougl;t.by the City. Here. Mr. Klein's testimony on page 13.
lines 2-10 rebuts whether the Water Master Plan is a planning document and then whether it is a

. 4 * e S . f
wastewater planning document.  As a result, Such testimony is proper rebuttal. Therefore.

o *

GVSUD’s objection shouldﬂv be overruic‘d. GVSUD should not be rewarded for being
intcn;iona!ly vague. In the alternative, if GVSUD would iikc 1o withol}aw any and all testimony,
regarding the 2014 Water Master Plan or any “investment” it made in the’ Water Master Plan,
then the City is willing to work with GVSUD to reach that end. Until that occurs, GVSUD's

objection should be overruled and the motion 10 strike should be denied. -

3. Testimony regarding . 2014 Water Master Plan is relevant and not
misleading (Objection 3)

For many of the same reasons as Section I1.A.4. of this Response, Mr. Klein's testimony
regarding the Water Master Plan is relevant and is not misleading. The fact that GVSUD asserts

1 Y

* Montgomery Direct at page 10, line 12: and further description of the process at page 10, line 14 through page 12,
line 2.
¥ Montgomery Direct at page 15, lines 13-16.
* Korman Direet at page 12, line 20. See afso. Korman Direct at page 13, lines 3-6.
)
Ciry 0F CIBOLOTS RESPONSL, TO GVSUD™S OBILCTIONS TO THE CITYS
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that nowhere in GVSUD's testimony or appraisal does it assign value to.its Water Master Plan
really has no meaning. In the City’s view, it is not clear which of GVSUD’s planning activities
had value assigned to it in the GVSUD appraisal, and in fact, Mr. Korman asserts that all

documents attached to his testimony formed the basis of his opinions.® Therefore, thé City must

"

assume that every item attached to GVSUD's appraisal could be evidence of a planning activity
“that GVSUD considered an “investment” and assigned value to and relevant to determining what
property would be re;ldered useless or valucless b) decertification. |

Second, while it may have been misleading for GYVSUD to include documents it did not

consider relevant to what property is rendered useless or valucless. it could have clarified its

reason for including the'document in either its appraisal or its testimony. It did not. 1f the City's

testimony draws out the conclusion that the Water Master Plan or an investment in the plan is not

H

rendered useless or valueless by decertification. it can hardly be considered. misleading.- Rather,

it focuses attention on GVSUD's lack of forthrightness and clarity in identifying relevant

“property.” The reality is that Mr. Klein's objected testimony rebuts several documents that
GVSUD provided in its testimony. The Water Master Plan is just one-of them. GVSUD's
objection should be overruled. Again. if GVSUD would like to withdraw any and all testimony,

N ’ ¥ s L -~ H -
regarding the 2014 Water Master Plan or any “investment™ it made in the Water Master Plan,

13

then the City is willing to work with GVSUD to reach that end. Until that occurs, GVSUD’s

objection should be overruled and the motion to strike should be denied.

s

‘B. Jack E. Stowe’s Rebuttal Testimony Is Proper, Admissible Iicbuttaxi .
Testimony

1. Myr. Stowe’s Testimony is Proper Testimony Rebutting the Prefiled
Testimony and Exhibits of the GVSUD Witnesses (Objection 8) ;

Iy

*1d. i
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GVSUD's_global objection to Mr. Stowe’s testimony as improper rcbuttal testimony
should be overruled. as such testimony directly responds to the allegations made in GVSUD's
witnesses’ testimony and exhibits, GVSUD asserts, with little cvidence, that Mr. Stowe’s
testimony should have been ‘prc%cntc;d as part of the City’s direct testimony and that GVSUD is
improperly prejudiced b}: such testimo;ly by not having the opportunity to address Mr. Stowe’s
ppinion;. However. GVSUD does nothing to’suggest what parts of Mr. Stowe’s opinions it
might have theoretically addressed or how it is prejudiced.

GVSUD’s claim. in essenice, relies on“an unrealistic and unrcasonable assumption that the
City knew or should have known what GVSUD would specifically argue in its pwreﬁled testimony
and anticipated that Mr. Stowe’s specific testimony would be needed. GVSUD's arguments that
the City has had GVSUD’s appraisal since June 28, 2016 and that Mr. Stowe’s testimony
addrésses GVSUD's appraisal as being indicative of Mr. Stowe’s testimony not being true

‘-
rebuttal testimony understates GVSUD’s testimony, While it is true that Mr. Stowe’s testimony
addresses the factors listed in GVSUD's appraisal. his testimony goes well beyond just
addressiné GVSUD's appraisal. responding directly to GVSUD’s financial. non-technical based
theorics. offered through its witness. Mr. Korman. Said another way. Mr. Stowe’s testimony
identifies. the -financial falsili(ﬁ; regarding ailegcd “property” and “property inlcrcst;’ that Mr.
Korman asserts and relies upon in his testimony regarding his compensatiox; factors.

It is also not clearswhy the City should have known. based on any information the City
received from GVSUD .prior to the Cily filing its direct testimony. the precise nature of the
property arguments Mr. Korman would make in his lg:‘stim(;n}’. GVSUD’s appraisal itself does
not appear to specifically identify “property™ other - than planning and land (in spite of Mr.
Korman's assertions to the contrary). and it does not explain how any such item is rendered

-Crry ur CIBULO™S RESPONSE TO GVSUD S OBIECTIONS TO THE CITY'S
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useless and valueless by decertification. In its Responses to the City’s Third Requests for

Information ("RFIs”), filed before the City submitted prefiled direct testimony in' this matter,

r

GVSUD responded to RFI 3-3. requesting its legal theories and factual bases of its claims and

]

defenses. by saying. with respect to property. that:

TWC §13.255(c) and 16 TAC §24.120(c) require that the decertified retail public
utility reccived adequate and just compensation from the applicant retail public
utility for property being rendered useless or valucless by the decertification. All
property, whether tangible or intangible, real, or personal must be considered as
part of this process, TWC § 13.255(g) and 16 TAC §24.120(g). in addition to the
definitions of “facilities™ and “service™ within TWC Chapter 13 and 16 TAC
324.3. serve as guidance for the types of property to consider and the value to
ascribe to them.

What the City could gather from this description and the appraisal is'that intangible
property should be considered, not just tangible facilities or land. GVSUD did not go on to say
that it would try to turn the moncy spent on-planning or land into “property” rather than

i
considering the planning-or land itself the property. Further, the City could properly assume that
Mr. Klein's testimony afonc could show that no property was rendered useless or valueless based
on the fact that GVSUD has no facilities, property. or customers within the area to be decertified.
h GVSUD. instead. has made rather “in-the-clouds.” esoteric arguments in its testimony that the
City did not fuily anticipate for a process ;hat is generally firmly planted on-the ground and in the
physical realm. Further, it was not apparent from GVSUD's appraisal that it also considered “lost
; i .

profits™ to be ~“property” rather than a compensation factor. Taken at face value. it just appeared
that GVSUD was skipping past showing‘ivhai property was rendered uscless or valueless to get
to the compensation factors.

Ultimately. for Mr. Stowe’s rebuttal testimony to be improper. it would have to not

address testimony put forth by GVSUD. Mr. Stowe’s testimony does, in fact, address GVSUD's

testimony and exhibits. GVSUD's testimony. as well as its RFI responses, has consistently

£
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pointed 1o GVSUD's appraisal as being the complete picture in terms of identifying property
rendered useless or val;cle;ss by decertification. However, Mr. Korman’s direct testimony in
particular, puts a ;1cw spin on that appraisal by identifying items that look like compensation
factors in the appraisal now as the property itself. It is entirely within the City"s right 1o address
these new—and arguably novel for the TWC §13.255 process—arguments in its rebuttal with a
witness who is an expert in the TiWC §13.255 process, in financial concepts. and in utilities as a
whole. Thus, GVSUD's global objection to Mr. Stowe's testimony should be overruled-and
motion to strike denied. GVSUD reasserts this ébjection in its other specific objections, and the

City will address those more, specific objections to Mr. Stowe’s testimony in this Section 11.B.

below. GVSUD's objeétion should be overruled and its motion to strike should be denied.

2. Mr. Stowe’s testimony on compensation factors is proper rebuttal and
relevant (Objection 9)

In Objection 9. GVSUD objects to portions of Mr. Stowe’s testimony addressing
" compensation factors as improper rebuttal and outside the scope of the first phase of this
proceeding. As to GVSUD's improper rebuttal argum;‘:m. the City incorporates its response in
Section:IL.B.1 to GVSUD's Objection 9. While GVSUD does not call th;: “outside the scope™
argument a relevance argument. the City will assume. for the sake of responding to GVSUD’s
objections in fotality, that this is an objection und.er TRE 401 and 402. lowever. the cited
portion of Mr. Stowe’s teStimony is proper rebutial testimony and relevant to the question of
whether GVSUD's .appraisal is_properly limited to property rendered Lselcss or valucless by
decertification. ‘

.

-
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First. GVSUD provides two witnesses, Mr. Korman a‘nd Mr. Blackhurst,” who argue that
}he 'compensation factors listed in TWC § 13.255(g) and 16 TAC §24.120(g) should be
considered in determining what property is rendered; useless and valueless by decertification.
But now. \xfi;cn the City’s witness calls the application of that property analysis into question,
and shows how. in fact. Mr. Korman. rather than considering those factors in his identification of
property. skips the analysis of, property rendered useless and \';luclcss. and goes straight to
compensation factors. GVSUD now suddenly considers those factors to be irrelevant:

Second. GVSUD, through the prefiled testimony of Mr. Korman. has opened the door to
reexamining and taking a deeper dive into GVSUD's appraisal by implying.that its appraisal
contained a complete analysis while at the same-time offering new property theories in its
testimony. The City has the right to rebut that testimony and provide its opinion on such
theories. In its Response to the City’s Fourth RFIs (which were narrowly tailored and aimed at
specifically identifving what property GVSUD considered useless and valueless) and in its
testimony. GVSUD consistently pointed to its appraisal as containing all the property rendered
useless or valucless by decertification.®  Because Mr. Korman (qr any of GVSUD’s other
witnesses) does not properly identify such property cither in his testimony or at the outset of the
appraisal. it was necessary for Mr. Stowe to “explain in further detail why GVSUD's allegations
in cach of |the] compensation factors do not resull in property rendered useless or valueless by
the - decertification requested in the Application. as they are presented in the GVSUD

Appraisal.”™ Mr. Stowe directly challenges the allegations in GVSUD's testimony from Mr.

" T

? See, Blackhurst Direct at page 12. lines 7-10 and page 13, lines 10-18: and Korman Direct at page 11, lines 11-19.
# See. GVSUD's Responses to the City s Fourth RFI's, attached as Exhibit I; Korman Direct at page 8, lines 1-6:
Korman Diréct at page 12, lines 6 and 7. Korman's testimony on pages™ 12 and 13, like his appraisal, skips the
analysis of how any property is rendered useless or valueless.

¥ Stowe Rebuttal at page 24, lines 19-22.7 +
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Korman that GVSUD’s appraisal is limited to property rendered useless or valueless by
decertification.
GVSUD also asserts that Mr. Stowe’s tes,timony‘atiz;c‘he‘s monelary values to GVSUD’s
identified “property interests.” This is-untrue. Rather, Mr. Stowe makes the singlé argument
‘
that the items are not credible and should be rejected in their emir;:ty. Said another way. Mr.
Stowe's testimony does not attach any monetary values because. unlike Mr. Korman, he finds no

property to which a monetary value can be attached. in light of Mr. Korman’s theories. Stowe's

a

[
testimony regarding the compensation factors as applied (or not applied) to “property rendered
uscless -or valueless™ is both relevant and proper rebuttal. GVSUD's objections in this regard

should-be overruled and its motion to strike should be denied.

3 Mr. Stowe’s testimony regarding regionalization is relevant and not
legal opinion (Objections 10 and 13) i

GVSUD's objections to these portions of Mr. Stowe’s rebuttal testimony regarding
rcgionalization are essentially the same arguments that it makes regarding Mr. Klein's

regionalization testimony. i.e.. that it is not relevant, not within the Commission’s jurisdiction,
L t J

€

and that it constitutes legal opinion. The City incorporates its applicable responses to such
&

arguments as provided above in Sections A.1.. A.2.,, and A.3. (to the extent GVSUD is making a
TRE 403 objection here. which is not clear). Mr. Stowe’s opinions regarding regionalization are
based on both his own experience'” and supported by the conclusions of Mr. Klein..an expert

' Further. Mr. Stowe has additional experience

witness. and are not presented as legal opinion.’
with CCN dcceﬁiﬁ(cation to help the trier of fact understand the consequences of this particular

regionalization issue for determining what property. of GVSUD, if any.’is réndered useless or

"“See Stowe Rebuttal at page 9, lines 18-21

"' See Stowe Rebuttal at page 17, line 21 through page 18. line 2. .
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valueless by decertification. Based on Mr. Stowe’s éxperience with these matters, he reaches the
opinion that GVSUD’s allegations are flawed. and consequently that no property can be rendered
useless or valueless if it was never useful or valuable with respect to the decertified area in the

first place. GVSUD’s objections should be overruled and its motion to strike should be denied.

4. Mr. Stowe’s testimony regarding property rendered useless or valueless
by decertification and whether the appraisals are limited to such
property is proper rebuttal (Objections 11 and 12) .

GVSUD’s Objection here only refers to Referred Issue No. 9, but the cited testimony
addresses both Referred Issues Nos. 9 and 11. Mr. Stowe's testimon); on whether any property
of GVSUD would be rendered useless or valueless by virtue of the proposed decertification and
whether the appraisal submitted in this matter are limited to property rendered useléss or

valueless is proper rebuttal testimony. For efficiency, the City reasserts the response in Section

II.B.1.. above, to this objection regarding proper rebutial. Given that Mr. Korman claims in his
testimony to have considered all property rendered useless or valueless by decertification. and

Mr. Korman asserts in his testimony that (1) GVSUD's appraisal is limited to property rendered

useless or-valueless by decertification. and (2) the City’s appraisal is not limited to property
i
rendered useless or valueless by decertification, Mr. Stowe’s opinion on those assertions' is

proper rebuttal. Mr. Stowe’s rebuttal is proper, as the theories espoused by Mr. Korman as to

what he. believes to constitute “property” or a “property interest” are more cxpansive. than

2

indicated in either GVSUD’s appraisal or its discovery responses. GVSUD's objection should

be overruled and its motion to strike should be denied."

5. Mr. Stowe’s testimony’ contains a foundation and is reliable (Objection
12)
As to the foundation and TRE objections in Objection 12, the cited portion of Mr.

Stowe's testimony has a foundation and is reliable. Mr. Stowe clearly lays the. foundation for

~
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his opinions regarding the TWC §13.255 procéss at page 5. line 14 through page 6, line 17: page
8, line 6 through page 9. line 5: and in Exhibit Stowe R-B. GVSUD fails to provide an
cxplanation as to why Mr. Stowe’s testimony is unreliable and should be disregarded under TRE
403. 'In any case. Mr. Stowe’s decades of experience with CCN decertification matters., and
financial and appraisal matters for utilities. heavily outweighs that of GVSUD’s expert, Mr.

Korman. GYSUD's objections should be overruled and the motion to strike should be denied.

13

6. Mr. Stowe’s testimony regarding Preliminary Issue No. 9 is not legal
opinion (Objection 12)

GYSUD objects to several portions of Mr. Stowe's testimony as being unqualified legal
opinion. But in cach case, GVSUD mischaracterizes the nature of Mr. Stowe's expert opinions.

x

The heart of all Mr. Sw\;&'c's testimony is directly financial in nature and related specifically to-
utilities and CC:N decertification matters. TRE 702 does not requirc’any particular ceniﬁcatic;n
to qualify as an expert. Rather. special knowlccige that qualifics a witness to give an expert
opinion may be derived from specialized education: practical experience. a siudy of technical
works, or some combination thereof. In this case, Mr. Stowe has all of those credentials. Mr.
Stowe has ;men'sive experience as an accountant and financial expert generally and decades of
cxpericncé as a consultant on financial issues for utilities specifically. Further:he has taken part
in several CCN deccitification matters as a-consultant. These credentials make him uniquely
qualified 1o help the trier of fact determine the issues of whether there is any property of GVSUD
that is rendered useless or valueless by decertification and whether the appraisals submitted in
this matter were limited to property.rendered useless or valueless.. And Mr, Stowe is able.
through his expericnce; to address the property theories that GVSUD’s witnesses. in particular

i

Mr. Korman. offered in their testimonies.
1

\
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In its Objection 12, GVSUD asserts, without exp]anationi that the,cite;.i testimony is
“pure legal opinions addressing statutory and Commission intent.” Unlike portions of Mr.
Blackhurst's testimony that were struck by the ALJs, nowhere docs Mr. Stowe discuss statutory
or Commission intent. Rather. Mr. Stowe discusses ‘his opinions, based on his experience with
decertification matters. of what “property” includes with respect to TWC §13.255 and when a
decertified CCN holder can reccive compensation. In this respect. it is function‘ally no different
than Mr. Korman's direct testimony at page 6. lines 17-20, and page 11, lines 14-21. or page 13,
lines11-14. except that Mr. Stowe has more experience to base his opinions on. GVSUD's

objection should be overruled and the motion to strike should be denied.

7. Mr. Stowe’s testimony regarding meaning of property and property
interests is not legal opinion’ (Objections 14 and 15)

Much like its objections to Mr. Stowe’s 1estimoniv regarding Preliminary Issue No. 9. it is
not clear why GVSUD characterizes the cited testimony as “pure legal opinion™ olhcr than as an
attempt to exclude evidence that rebuts the testimony of its own witnesses. ““The City reasserts
and incorporates its arguments provided in Section 11.13.6 above regarding Mr. Stowe not
providing a legal opinion to Objections 14 and 15. Again. Mr. Stowe has extensive financial
experience. including experience in tlassifying assets. expenses. expenditures. invesiments and

i
property from a financial perspective. And again, Mr. Stowe’s testimony responds to similar
financial testimony pm\:ided B}: ‘Mr. Korman. GVYSUD’s objection should be overruled and the

motion to strike should be denied.
. A

8. Mr. Stowe’s testimony regarding GVSUD’s federal debt is proper
rebuttal, relevant (Objection 16 and 17)

GVSUD's objections regarding-its federal debt should be overruled. For efficiéncy. the

City incorporates its arguments in Section ILB.1 here regarding the objection concerning proper
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rebuttal testimony. As to the objection regarding the relevance of the USDA debt, GVSUD
made such debt relevant and properly rebuttable when it included references to that federal debt
in its appraisal, attached documents rélated 1o the federal debt to its appraisal, and claimed
through Mr. Korman's testimony. without further explanation. that all documents attached to his
testimony formed the basis of his opinions. Again. GVSUD cannot point 1o its appraisal as
" containing all relevant information and then object when that claim is analyzed doéument by
Adocument. Further, Mr. Stowe is directly rebutting the assertion by Mr. Korman that lost
revenue not connected to anything tangible or fixed is property and that the GVSUD appraisal
appropriately considers the impact of these Iosg reveniies on the remainder of the (nonexisting)
customer base related to that “property”. This goes to the very heart of the Referred Issues.

GVSUD’s objection should be overruled and the motion to strike should be denied.

9. Stowe testimony regarding,; GVSUD’s federal debrt is not legal opi}zimz
(Objection 17)

GVéUD claims portions of Mr. AStoWe’s testimony regarding GVSUD’s federal debt are
“legal opinions regarding the effect of [GVSUDs] federal debt.” lowever. the cited portions of
Mr. Stowe’s testimony do not discuss the legal effect of the debt. It discusses both Mr.
Korman's apparent attempt to tic the debt to ‘potential lost revenues from sewer service and the
‘financial impact of decertification on GVSUD’s abilitz to repay such debt. None of this is legal
opinion and is based on Mr. Stowe's experience as'a financial consultant for utilities who
understands debt. including .the tiypc of debt GVSUD has incurred. The City ‘incorporates its
arguments from Sectioan‘I.B.é here as to GVSUD’s “pure legal opinion™ objections, GVSUD’s

objections should be overruled and the motion 1o strike should be denied.
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10. Testimony regarding impact fees is proper rebuttal, relevant to this
proceeding, and not legal opinion (Objection 18)

As with GVSUD’s other “improper rebuttal” and relevance objections. GVSUD’s’
objections with respect to impact fees arce patently flawed. The City here incorporates its
response 1o _improper rebuttal objections in Section ILB.1 here in response to GVSUD';
Objection 18. GVSUD claims it provided no testimony regarding impact fees, but Mr.
Montgomery's testimony directly discusses impact fees at page 20, lines 18-22 in connection
with ~lost revenues™ ana again at page 21. lines 16 through page 22. line 6. Mr. Korman asserts
that lost revenues are property that will be rendered useless or valueless.(without speciwfying
exactly how they are property or rendered useless or valueless). He also expressly relies on Mr.
Montgomery's calculations of impact fees, which are included in addenda to GVSUD's appraisal
report, but never refers to impact fees as property or property interests in the GVSUD appraisal.
Based on all of these items, Mr. Stowe's}esﬁt}mony is both.propér rebuttal and relevant to the
Referred Issues. GVSUD's objections sh(;uld be overruled. and the motion to strike should be
denied. |

Last. GVSUD makes a vague objection to Mar. Stowe’s impact fee lcstir;loxx)"as legal
opinion regarding the implications of GVSUD’s corporate limits. While GVSUD doe§ not cite
the specific ponion oi‘zthe testimony this ijection applies to. the only portion of the-cited
testimony that discusses the City’s corporate limits is at page 37. lines 15-18. Again; Mr. Stowe
has laid a foundation for his experience with decertification issues and financial concepts. He
specifically lays the foundation for his opinion in.this portion of.the {estimony at page 7, line 19
lhrolugh page 8. line 3. in addition to his testimony regarding economic opportunity interests.
The City additionally incorporates its arguments from Scction 11.B.6 here. GVSUD's objeclions

should be overruled and motion to strike denied.
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11, Exhibit Stowe R-D relating to GVSUD'’s federal debt is proper rebuttal
and relevant (Objection 19)

GVSUD incorporates the same arguments in its response to Objection 16 in Section

ILB.8. regarding GVSUD’s federal debt. to this response. as Exhibit Stowe R-D is proper

., rebuttal and relevant to this-matter. Exhibit Stowe R-D, a GVSUD document. wholly supports

Mr. Stowe’s proper rebuttal andl}, sis of Mr.. Korman's testimony and exhibits and is relevant to
this proceeding by showing decertification can have no effect on GVSUD’s ability to repay its
bonds. Such document evidences the debt alleged in GVSUD's testimony and .exhibits.

GVSUD's objection should be overruled and the motion to strike should be denied.

12, Exhibit Stowe R-E relating to GVSUD’s federal debt is proper rebuttal,
relevant, not offered for the truth of the matter asserted, and twt
misleading (Objection 20)

+

GVSUD incorporates some of the same arguments regarding this exhibit as it made in its

responscs 1o Objection 16 (Section 11.B.8.) and Objection 19 (Section 11.B.11), as Exhibit Stowe

R-E is proper rebuttal and relevant to this matter. In addition. Stowe R-E is relevant because it
i .

forms part of the-basis of Mr. Stowe's opinion that decertification of the area requested by the

City will not affect GVSUD’s ability to pay debt unrelated to wastewater. This Exhibit also

became relevant and proper rebuttal when GVSUD presented the debt as relevant in its appraisal

and continued in its testimony to assert that “lost revénues™ were a property interest that could be

connected to an impact on remaining customers.

GVSUD additionally argues that the *document is hearsay, is irrelevant, and is
misleading. First. this exhibit is not submineq t“or the truth of the matter asserted but rather as a
document uponﬂ which Mr. S;owe relied on to form his expert opinion regarding any impact the
decertification would have on GVSUD’s ability to repay its loans. Mr. Stowe is qualified by

experience and training as both a financial expert and a utility expert to form opinions that aid
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the finders of fact in this matter.  As such dn expert, Mr, Stowe can properly rely on Exhibit

Stowe R-E. a letter from the issuer of the debt in question. to form an opinion about how that

1

debt is o be repaid. | ~

Lastly, it-is unclear why GVSUD characterizes the exhibit as misleading. Once again,

GVSUD implicates items as relevant and then objects 1o items as misleading when its own
suggestions are shown to be unclear or disingenuous. Here. the letter provides Mr. Stowe with

vet another basis to rely on for his conclusions$ regarding Mr. Korman's testimony concerning

k]

property. GVSUD's objections should be overruled and motion to strike denied.

£

5
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11 CONCLUSION
For ‘tﬁe reasons sét forth above. the City of Cibolo respectfully requests that the
Administrative Law Judge (1) overrule Green Valley Special Utility District’s Objections to the
cited portions of the rebuttal leslin;ony of the City. (2) deny the District';‘ motion to strike. and

(3) grant the City such other relief to which it may be entitled.

Respectfully submitted.
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CERTIFICATE OF SERVICE '

I hereby certify that a true and coirect copy of the foregoing document was transmitted
by fax. hand-delivery and/or regular, first-class mail on this 21" day of December, 2016 to the
parties of record.

David J. Klein
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