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CITY OF apow's RESPONSE TO GREEN VALLEY SPECIAL UTILITY 
DISTRICT'S OBJECTIONS TO CITY OF CIBOLO'S REBUTTAL TESTIMONY AND 

EXHIBITSAND MOTION TO STRIKE 

TUTLIE HONORABLE ADMINISTRATIVE LAW JUDGE: 

The City cif Cibolo ("City-), files this Response to the Objections to City of Cibolo's 

Rebuttal Testimony and Exhibits and Motion to,Strike ("Objections-) filed by Green Valley 

Special Utility District (the 7GVSUEY), as set forth herein ("Response"). 

I. 	INTRODUCTION 

On December 7, 2016, the City filed the Rebuttal Testimonies of Jack Stowe and 

Rudolph "Rudy"i. Klein, IV, P.R. in this matter regarding the City's above-listed application 

under Texas Water Code (*.MC") § 13.255 (the "Appliation"). GVSUD filed its Objections to 

the City of Cibolo's Rebuttal Yestimony anct Exhibits and Motion to Strike (-Objections") on 

DeceMber 14. 2016. Under the Administrative Law Judges ("AI.Js") Order No. 3 in this matter, 

the deadline to file this Response is December 21, 2016; thus, this Response is timely filed. For 

the reasons provided herein, all of GVSUD's Objections should be overruled. 
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11: 	RESPONSE TO Gysup's OBJECTIONS 

A. 	Rudolph "Rudy" F. Klein, IV, P.E.'s Rebuttal Testimony Is Proper, 
Admissible Rebuttal Testimony 

Like ;the objections filed by GVSUD to 'Mr. Klein's direct testimony, GVSUD's 

objections to Mr. Klein"s rebuttal testimony should be overruled. In his rebuttal testimony, Mr. 

Klein. P.E. properly applies his specialized knowledge and expertise regarding utility systems 

and the Texas Commission on Environmental Quality's (-TCEQ") regulatory framework to 

rebut the, allegations of GVSED"s witnesses in their direct: testimofiy and exhibits. As already 

determined by the ALJs in their Order NIÓ: 5. Mr. Klein's testimony regarding regionalization is 

within the scope of this hearing, is'not a legal opinion, and is relevant to the determination of the 

remaining referred issues in this firt phase of the hearing, known as Issues 9 and II from the 

Commission's Suppleinental Preliminary Order (-Referred Issues"). 	GVSUD's current 

objections assert the same argUrnents, and such objections here should also be overruled and the 

motion to strike 'Should be denied. 

Mr. glei it's Testimony related to the TCEQ-designated regional 
wastewater provider is relevant and within the Commission's 
jurisdiction (Objections I, 2, and 4-7) 

In its Objections related to Mr. Klein's Rebuttal Testimony, GVSUD continues to make 

the same' arguments it Made in both its Objections and Motion to Strike Mr. Klein's Direct 

Testimony and its Respon'se to the City's Motion for Summary Decision: that testimony related 

to regionalization of wastewater treatment facilities is beyond the jurisdiction of the Commission 

or ALJs to consider arid irrelevant to these Proceedings. GVSUD's continued objections, even 

after those objections have K..en rejected by the ALls twice now, merely attempt to hinder the 
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fact-finders from considering evidence that is fatal to GVSUD"'S pbsition. The City here 

responds to those fhiled'arguments in much the same way it has before in this matter: 

Contrary to GVSUD's contention. Mr. Klein's expert opinions regarding the.application 

of the state's and TCEQ"s regiOnalization policy with respect to "l'exas" 1o116tant Discharge 

Elimination System (I'PDES") perrnits, and the Cibolo Creek 'Municipal Authority's 

("CCMA") siaius as the only entity designated"by the TCEQ to plan for and provide wastewater 

collection and treatment facilities in the area to be decertified, directly irnpact what GVSUD 

property can be rendered useless or valueless by the City's Application for decertification. 

Accordingly. Mr. Klein's opinion that CCMA is the exclusive provider of regional wastewater 

services in CCMA's regionaLarea is relevant- to this matter because it provides one of the many 

reasons.  why no GVSUD property related to planning for a wastewater treatment plant and 

system is rendered useless or valueless by the decertification. Mr. Klein's testimony regarding 

regionalization and his concrete demonstrations showing that GVSUD 'intends to construct and 

operate wastewater facilities within CCMA's regional area are threshold considerations relevant 

tO the entire proceeding._ and specifically io this limited Thase for deterininine what property is 

rendered uselesS' or valtieless by decertification, if any. 

As required by Texas Rule ol Evidence ("TRE") 401. Mr. Klein's discussion of 

regionalization both has a tendency to make the fact that no'GVSUD property.is  rendered useless 

or valueless by the, Application mbre probable than it would be without such a discussion and is 

of consequenee in determining the action. As such, this portion of Mr. Klein's' testimony and the 

relatedexhibits are admissible pursuant to TRE 402. In addition to the other reason's stated by 

the City's NN itneses. if property - relatea to planning to serve the decertified areh through a 
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wastewater treatnient plant can neVer have been useful to the decertified area under the theory of 

regionalization, then such property cannot be rendere-d useless or valueless by decertificatie41. 

Further, Mr. Montgomery's Direct Testimony identifies and discusses parts of the TCEQ 

Executive Director's ("ED**) R.esponse to Public Comments related to•GVSUD's TPDES permit 

application that address this specific regionalization issue. making Mr. Klein's Rebuttal 

' Testimony regarding CCMA's regional area and the Cibolo Creek Watershed directly 

responsive to Mr. Montgomery's testimony. 

The ideas that the Alis or CommiS.sion should avoid this issue or cannot rely on a 

regionalization theory to determine whai property is rendered useless or valueless because TCEQ 

has not ,decided the isSue and -it is not ...within the CoMmission's jurisdiction should also be 

rejected. The City is not asking the Commission to make a determination regarding the 

disposition of GVSUD's TPDES - permit application. R.ather, the City is providing the 

Commission with a reason why no prciperty, of OVSOD is rendered useless or valueless bY 

decertification. In this matter. the Commission has a duty to consider the reasonS why. any 

alleged GVSLJD property would be rendered useless or valueless by decertification. As the ALJs 

pointed out in their' SOAH Order No.7, this is a legislatively imposed duty. To responsibly 

discharge that duty. the Commission thust consider all 'relevant evidence. Testimony and 

evidence tending ,to show, that there is no property that can be rendered useless or valueless is 

wholly relevant and within the jurisdiction of the Commission and the ALJs and should be 

considered. 

Last. while it may be true that a final determination by 'FCEQ regarding regionalization 

in anoiher miter would be something the Cornmission could properly rely on in making a 

determination, there is no ease , law or other reason that a *ruling is a condition precedent to the 

I  Klein Rebuttal 28:1 1-30:2. 
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' 	Commission- evaluating • the relevant evidence presented now. The suggestion that the 

Commission may rely off the ELY's preliminary determination regarding GVSLID's permit 

application but not evidence and arguments that oppose its issuance, especially with reSpect to an 

issue that has been referred to contested'ease hearing. is also suspeet. As an issue referred by the 

TCEQ to the State Office of Adincnistrative Hearings (**SOAFF) for a contested case hearing, 

regionalization is certainly an issue that the TCEQ believes is relevant to the analysis of whether 

GVSUD's TPDES permit application should be approved or denied. 

Additidnally. the ALJs and the Commission are certainly capable of weighing and 

firming a recommendation regarding „the competing testimony and evidence as to whether 

regionalization prohibits .GVSUD from permitting and constructing a sewerage system in the 

area to be decertified in this matter. As the AL.ls are well aware, the ED's determination is not 

a final determination of the Commissioners of the *CCEQ. For these reasons, all of GVSUD's 

.objections to Mr. Klein's testimony on these.bases should be overruled and the motion to strike 

should be denied. 

2, 	Mr. Klein's testimony is'not legal opinion (Objections I, 2, and 4-7) 

Again. GVSLTD's ObjectiOns to Mr. Klein's qualifications to opine on TCEQ's 

regionalization policy have been previously made and rejected by the ALJs in this matter, and 

GVSUIY's above-listed "Objections that Mr.,Klein's testimony relating to regionalization should 

be stricken as purely Jegal opinion should be overruled. As discussed below, Mr. Klein is 

qualified to provide opinions regarding regionalization, and GVSUD's Objections in this regard 

again attempt to eXclude evidence that would underrnine GVSUD's position. 

Mr. Klein is not, nor does he hold 'himself out to be'. an attorney. GVSUD's presurnption 

that only an attorney can express an opinion about a fCEQ policy and its implementation is 
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siinply wrong. Just because the regionalization policY is 'contained in regulations does not 

automatically make any application of the policy or the regulations lee.al  opinion. Again, a 

person does not need to be an attorney to read the plain language of statutes and regulations or be 

familiar with rule of policy.- and apply that rule or policy. This is particularly true of a 

wastewater enifincer. who must' routinely read. evaluate. and apply regulations in the planning, 

design and construction of a system. In fact. wastewater and other utility engineers may look at 

rettulations and policies as much, if not more, than attorneys because reitulations — particularly 

those related to wastewater utilities — are technical. not legal, in nature, and engineers are tasked 

with ensuring operational compliance with such regulations. 

.- Knowledge of a policy that is codified in a regulation .or how it is implemented by an 

agency does not require legal expertise. An engineer. like Mr. Klein, who haS over 30 years of 

experience in the -  wastewater utility industry and who has prepared'and filed TPDES perinit 

applications, which includes a section specifically related to the regionalization policy, is capable 

of being knowledgeable of :1'CEO's regionalization policy and to, have an opinion on the 

application of that policy. Mr. Klein has already established that he is qualified to express 

()pinions regarding this experience. what his understanding of TalQ,policies are, and how the 

TC'EQ has implemented the regionalization policies in his experience. 

Further. Mr. Klein's Rebuttal Testimony on page 28, lines 1 and 2 (referred to in GVSL1D 

Objection 61 and page 29. line 3 through page 30. line 2 (included in GVSLID Objection 7)' could 

not be considered legal opinion 6y any stretch of4he imagination. It is clearly testimony 

regarding watersheds ,and the (teoaraphy of the regions discussed, in ,both the City's and 

GVSUD's testimony in this matter, which a wastewater engineer with abundant personal 

knowledue of the applicable region is qualified to discuss. While this testimony and the 
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underlying fact§ testified to may result in a legal 6utcome unfavorable to G-VSUD's TPDES 

permit appliCation and this rnattef. those leal implications do not render Mr. Klein's testimony 

legal opinion. GVSUD's Objections should be overruled and the motion to strike should be 

denied. 

3. 	Relevant regionalization testimony should not be excluded under TRE 
403 (Objections 1, 2, and 4-7) 

While GVSUD also raises,an objection to -Mr. Klein's regionalization testimony under 

TRE 403, it again fails to explain the basis for its objection. IRE 403 provides that a court May 

"exclude relevant evidence if its probative value is substantially outweighed by a danger of one 

or more of the following: unfair prejudice, confusing the isSues, misleading the jury. undue 

delay. or needlessly - presenting cumulative, evidence.'' Although it is certainly not clear from 

CNSUD's Objections, GVSUD's prior assertion that regionalization is a "complex" issue 

appeared to be an,attempt to claim that this otherwise relevant evidence should be excluded on 

the basis that the probative value of the testimony is subStantially outweighed by the danger of 

confusing the issues. 

As ,previously described. however. regionalization is a crucial element to this phase of the 

proceeding because it addresses the scope oi GVSUD property that can be afrected by 

decertification (one of the Referred Issuesj. As such. Mr. Klein's opinions regarding how the 

TCEQ has implernented regionalization policies are neither misplaced, given the issues to be 

considered in this proceeding. nor premature. IvIr. Klein's testimony serves to prove that no 

GVSUD property can be ,rendered ušeless or valueless by the decertification. As such, this 

testimony has substantial probative value to the issues in this proceeding. Unlike the typical 

TPDES reuionalization policy intplemented by TCEQ, for which there are - no specific 

regulations, the revionalization issue in' this instance is much more straightforward J)ecause there 
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are specific rules in play. SOAll Alis certainly have the ability to understand and evaluate the 

issue. As a result, this objection should be overruled and the motion to strike should.be  denied. 

4. 	Testimony regarding GVSLID's Water ilfaster Plaii is proper'rebutial 
testimony (Objection 3) 

" In its Objections. GVSUDs objeets to Portions of Mr. Klein's Rebuttal Testimony 

discussing GVSUD's 2014 Water Master 'Plan on the grounds that it is "improper rebuttal 

testimony." While not making formal arguments on this o'bjection, aVSUD claims that in no 

part of the GVSUD testimony or appraisial does,GVSUD "assign value to its Water Master Plan." 

Additionally, GVSUD. claims that this testimony is not relevant to this first phase of these 

proceedings-and is misleading. Such objeoions should be overruled. 

Regarding GVSUD's "improper rebuttal" objection, the City contends that GVSUD does. 

in fact, make speeific reference to the Water Master Plan in Mr. Montgomery's direct testimbny 

at page 6, lines 6-7. 'and in Mr. Allen's testimony at page 6. lines 18-19. Further, that document 

is presented 'as i)art of an exhibit and as being relevant to Mr. Korman for preparing, GVSUD's 

appraisal.2  li is not clear why GVSUD would attach such a dociiment arid make sure to inelude 

it as an exhibit to its testimony if it did nof find it to be relevant to thc determination of what 

property Of GVSUD is rendered useless or valueless by decertification. ln fact, Mr. Korman 

states that he based his opinions on what property is rendered" useless •of valueless by 

decertification "on all documents attached to or referenced in my testimony.-  The 2014 Water 

" 
Master Plan is one of those documents included in GVSUD-1. 

2  See Montgomery Direct at page 6, lines 1-3. 
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Further, Mr. Montgomery testifies to a typical "Master Planning process" but does not 

specifically identify or distinguish between a Water or a Wastewater Master Plan.' Later in Mr. 

Montgomery's testimony, he teštifies regarding problems implementing its "Master Plan," but, 

again does not specify which Master Plan he is referrinito.4  

Likewise. Mr. Korman's direct testimony vaguely discusses''many other wastewater 

planning activities-  but never identifies which "Olanning activities"' he considered when. 

= 
determining what property ould be rendered useless or valueless by decertification. In fact, 

the City would argue that.GVSUD has never been cOrnpletely clear on what "planning activities" 

it considers relevant to this proceeding. and how any such planning is rendered useless or 

valUeless by .the 'decertification sought.by  the City. "..1-lere. Mr. Klein's testimony on page 13. 

lines '2-10 rebuts whether the Water Master Plan,is a planning document and then whether it is a 

wastewater planning docurnerU. As a result, Such,  testirnony is proper rebuttal. Therefore. 

GVSUD's objection should be overruled. GVSUD should not be rewarded for being 

intentionally vague. In the alternative, if, GVSUD would like to withdraw anY and all,  testimony 

regardinglhe 2014 Water .Master Plan or any "investment" it made in the' Water Master Plan, 

then the City is willing to work with GVSUD to reach that end. Until that occurs, GVSUD's 

objection should be overruled and the motion Id strike should be denied. - 

5. 	Testimony regarding .2014 Water Master Plan is relevant and not 
misleading (Objection 3) 

Fór many of the same reasonS as Section II.A.4. of this Response, Mr. Klein's testimony 

regarding the Water Master Plan is relevant and is n6t misleading: The fact that GVSUD asserts 

3 Montuomery Direct at paue 10, line 12: and further description of the process at paue 14, line 14 throuult page 12, 
line 2. 
4  Montgomery Direct at page 15, lines 13-16. 
5  Korman Direct 'at paue 12, line 20. See idso. Korman Direct at page 13, lines 3-6. 
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that nowhere in GVSUD's testimony or appraisal does it assign value tojts Water Master Plan 

really has no meaning. In the City's view, it is not clear which of GVSUD's planning activities 

had value assigned to it in the GVSUD appraisal, and in faCI, Mr. Korman asserts that all 

documents attached to his testimony formed the basis of his opinions.6  Therefore, the City must 

assume that every item attached to GVSUD's appraisal could be evidence of a planninu activity 

'that GVSUI5 considered an "investment" and assigned value to and relevant to detemining what 

property would be rendered useless or valueless b>:' decertification. 

Second, while it 'may have been misleading for GVSUD to include documents it did not 

consider relevant to what property is rendered useless or valueless, it could have clarified its 

reason for including'the document in either its appraisal or its testimony. It did not. If the City's 

testimony draws out the conclusion that the Water Master Plan or an investment the plan is not 

rendered useless or valueless by decertificatidn. it can hardly be considered, misleading.- Rather, 

it focuses attention on GVSUD's lack of forthrightness and clarity in identifying relevant 

"property." The reality is that Mr. klein's objected testimony rebuts several documents that 

OVSUID provided in its testimony. The Water Master Plan is just one.of them. GVSUD's 

objection should be overruled,: Again. if GVSUID would like to withdraw ally and all testimony. 

regardim.), the 2014 Wat'er Master Plan or,any "investment" it niade in the Water Master Plan, 

then the City is Willing to work with GVSUD to reach that end. Until that occurs, GVSUD's 

objection should be overruled and the motion to strike should be denied. 

- B. 	Jack E. Stowe's Rebuttal Testimony Is Proper, Admissible Rebuttal 
Testimony 

1. 	Mr. Stowe's Testimony is Proper Testimony Rebutting the Prefiled 
Testimov and Exhibits of the GVSLID Witnesses (Objection 8) 

Id. 
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GVSUD's global objection ,to Mr. Stowe's testimony as improper rebuttal testimony 

should be overruled. as such testimony directly responds to the allegations made in GV.SUD's 

witnesses testimony and exhibits. GVSUD asserts, with little evidence, that Mr. Stowe's 

testimony should have been 'pre'sented as part of the City's direct testimony and that GVSUD is 

improPerly prejudiced by such testimony by not having the oppOrtunity to address Mr. Stowe's 

opinions. 1 lowever. GVSUD does nothing to suggest what parts of Mr. Stowe's opinions it 
6.• 

might have theoretically addressed or how it is prejudiced. 

GVSUD's claim. in essence. relies on-an unrealistic and unreasonable assumption that the 

City knew or should have known what GVSUD would specifically argue in its prefiled testiinony 

a-  rid anticipated that Mr. Stowe's specific testimony would be needed. GVSUD"s arguments that 

the City has had GVSUD's appraisal since June 28, 2016 and that Mr. Stowe's testimony 

addrèsses GVSUD's appraisal as being indicative of Mr. Stowe's testimony not being true 

rebuttal testirnony understates GVSUD's testimony. While it is true,that Mr. Stowes testimony 

addresses the factors listed in GVSUD's appraisal, his testimony goes well beyond just 

addressing GVSUI-3's appraisal-  responding directly to G.VSUD's financial. non-technical based 

theories. offered throud its witnešs. Mr. Korman. Said another way. Mr. Stowe's testimony 

identifies.the -finanCial falsities regarding alleged "property-  and "property interests.' that Mr. 

Korman asserts and relies upon in his testimony regarding his compensation factors. 

It is also not elear,why the City should have known. based on any information the City 

received from GVSUD ,prior to the City filing its direct testimony. the precise nature of the 

property arguments Mr. Korman would make in his testimony. GVSUD's appraisal itself does 

not appear to specifically identify "property-  other 'than planning and land (in spite of Mr. 

Kon-nan's' assertions to the contrary), and it does not explain how any such item is rendered 
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useless and Valueless by ,decertification. In its Responses to the City's Third Requests for 

Intbrmation (-RFIs-). filed before, the City submitted prefiled direct testimony ih this matter, 

GVSUD responded to RFI 3-3. requesting its legal theories and factual bases of its claims and 

defenses. by saying, with respect to property. that: 

TWC §13.255(c) and 16 TAC §24.120(c) require that the decertified retail public 
utility received adequate and jugt compensation from the applicant retail public 
utility for property being rendered useless or valueless by the decertification. All 
Property, whether tangible or intangible, real, or personal rnust be considered as 
part of this process. TWC § 13.255(g) and 16 TAC §24.120(g):' in addition to the 
definitions of "facilities-  and -service" within TWC Chapter 13 and 16 TAC 
§24.3, serve as guidance for the types of property to consider and the value to 
ascribe to them. 

What the City could gather from this description and the appraisal is that intangible 

property should be considered, not just tangible facilities or land. GVSUD did not go on to say 

that it would try to turn the money spent on • planning or land into -property" rather than 

considering:the planninaor land itself the property. Further, the City 'could properly assume that 

!An Klein's testimony alone could show that tic) property was rendered useless or valueless based 

on the fact that GVSOD has no facilities, property. or customers within the area to be deeertified. 

GVSUD. instead, has made rather "in-the-clouds."' esoteric arguments in its testimony that the 

City did not fully anticipate for a process that is aenerally firmly planted on,the ground and in the 

physical realm. Further, it was not apparent from GVSUD's appraisal that it also considered "lost 

profits-  to be "property-  rather than a conwensation factoi. Taken at face value. it just appeared 

that GVSUI) was skipping past showing:vhat property was rendered useless or valueless to get 

to the compensation factors. 

Ultimately. for Iv1r. Stowe's rebuttal testimony to h improper, it would have to not 

address testimony put forth by GVSUD. Mr. Stowe's testimony does, in fact, address 6\ISUD's 

testimony and exhibits. GVSUD's testimony. as well as its RFI responses, has consistently 
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pointed to OVSUD's appraisal as being the cornplete picture in terms of identifying property 

rendered uSeless or valueless by decertification. However, Mr. Korman's direct testirriony in 

particular, puts a new spin on that appraisal by identifying items that look like compensatien 

factors in the appraisal now as the property itself. It is entirely within the City's right to address 

these new—and arguably novel for the TWC §l3.255 process—arguments in its rebuttal with a 

witness .who is an expert in the TWC §I3.255 process. in financial concepts. and in utilities as a 

whole. Thus, GVSCD:s global objection to Mr. Stowe's testimony shobld be overruled - and 

motion to strike denied. GVSUD reasserts,this objection in its other specific.  objections, and the 

City will address those more,specifie objections to Mr. Stowe's testimony in this Section II.B. 

below. GVSUD's objeCti6n shoula be oVerruled and its motion to strike should be denied. 

2. 	Mr. Stowe's testimony on 'compensation fixtars is proper rebuttal and 
relevant (Objection 9) 

In Objection 9. GVSUD objects to portions of Mr. Stowe's testimony addressing 

compensation factors as improper rebuttal and outside the scope of the first phase of this 

proceeding,. As to GVSUD's improper,rebuttal argument. the City incorporates its response in 

Sectin' II.B.1 to GVSUD's ObjectiOn 9. While GVSUD does not call the -outside thc scope-

ar2ument a relevance argument. the City will assume. for the saWe of responding to GVSUD's 

objections in totality. that this is an objection under TRE'401 and 402. I lowever, the cited 

portion of Mr.. StoN -e's tekirnony is proper rebuttal testimony and relevant to the question 'of 

whether GVSUD's ,afipraisal isiproperly lirnited to property rendered useless or valueless by 

decertification. 
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First, GVSUD provides two witnesses, IvIr. Korrnan and Mr, Blackhurst,7  who argue that 

the compensation factors listed in TWC § I3.255(g) and 16 TAC §24.I 20(g) should be 

considered in determining what property is rendered useless and valueless by decertification. 

But now„ when the City's witness calls the application of that property analysis into question, 

and shows how. in fact. Mr.- Korman. rather than considering those factors in his identification Of 

property. skips the analysis of property rendered useless and valueless, and goes straight to 

compensation factors. GVSUD now suddenly considers those factors to be irrelevant: 

Second. GVSUD, through the prefiled testimony of ivIr. Korman, has opened the door to 

reexamininQ and taking a deeper dive into GVSUID's appraisal by implying ;that its ,appraisal 

contained a cornplete analysis while at the same- time offering new property theories in its 

testimony. The City has the right to rebut that testimony and provide its opinion on such 

theories. In its Response to the City's Fourth RFIs (which were narrowly tailored and aimed at 

specifically identifying what propeny GVSUD considered useless and valueless) and in its 

testimony. GVSUD consistently pointed to its appraisal as containing all the property rendered 

useless or valueless by decertification.8  Because Mr. Korman (or any of GVSUD's other 

witnesses) does not - properly identify such property either in his testimony or at the outset of the 

appraisal. it w as' 9ecessary for Mr. Stowe to -explain in further detail ,why GVSUb's allegations 

in each of (the] compensation factors do not result in property rendered useless or valueless by 

the .decenification requested in the Application. as they are presented in the GVSUD 

Appraisar9  Mr. Stowe directly challenges the allegations in GVSUD's testimony from Mr. 

• 

7 See, Blaiskhurst Direct at paae 12. lines 7-10 and page 13, lines 10-18: and Korrnan Direct at page 11, lines 11-19. 
See, GVSLID's Responses to the Cig 's Fourth REI's, attached as Exhibit 1; Korman Direct at page 8, lines 1-6: 

Korman Direct at page 12, lines 6 anti 7. Korman's testimony on paaes 12 and 13, like his appraisal, skips the 
analysis of how any property is rendered useless or valueless. 

Stowe Rebuttal at page 24, lines 19-22: 
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Korman that GVSUD's appraisal is limited to property rendered useless or valueless by 

decertification. 

GVSUD also asserts that Mr. Stowe's testimony,atiaches monetary values to GVSUD's 

identified "prorierty interests." This is- untrue. Rather, &Ir. Stowe makes the single argunient 

that the items are not credible and should be rejected in their entirety. Said another way, Mr. 

Stowe's testimony does not attach any monetary values because. unlike Mr. Korman, he -finds no 

property to which a monetary value can be attached. in light of Mr. Korman's theories. Stowe's 

testimony regarding the compensation factors as applied (or not aPplied) to **property rendered 

useless -or valueless" is both relevant and proper rebuttal. GVSUD's objections in this regard 

should'heen-uled and its rnoti6n to strike should be denied. 

3. 	Mr. Stowe's testimony regarding regionalization is relevant and not 
legal opinion (Objections 10 and 13) 

GVSUD's objections to these portions of Mr. Stowe's rebuttal -  testimony regarding 

regionalization are essentially the same arguments that it makes regarding Mr. Klein's 

regionalization testimony. i.e.. that it is not relevant, not within the Commission's jurisdiction, 

and that it constitutes legal opinion. The City incorporates its .applicable responses to such 

arguments as provided above in Sections A.1.. A.2., and A.3. (to the extent GVSUD is making a 

'FRE 403 objection here. which is not clear). Mr. Stowe's opinions regarding regionalization are 

based on both his own exerience10  and supported by the conclusions of Mr. Klein_an expert 

itness. and are not presented as legal opinion." Furthdr, Mr. Stowe has additional experience 

with CCN decertification to help the trier of-fact understand the consequences of this partictilar 

regionalization issue for determining what property- of 'GVSOD, ir any.'is rendered useless or 

It' See Stowe Rebuttal at page 9, lines 18-21 
See Stowe Rebuttal at page 17.*line 21 through puke 18, line 2. 
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valueless by decertification. Based on Mr. Stowes experience with thege Matters, he reaches the 

opinion that GVSUD's allegations are flawed. and consequently that no property cah be rendered 

uselesš or valtieless if it was never useful or valuable with 'respect to the decertified area in the 

first place. GVSUD's objections should be overruled and its motion to strike should be denied. 

4. Mr. Stowe's testimony regarding property rendered useless or valueless 
by decertification and whether the appraisals are limited to such 
property is proper rebuttal (Objections 11 and 12) 

GVSUD's Objection here only refers to Referred Issue No. 9, but the cited testimony 

addresses both Referred,Issues Nos. 9 and 11. Mr. Stowe's testimony ofi whether any property 

of GVSUD would be rendered useless or valueless by virtue of the proposed decertification and 

whether the appraisal submitted in this matter are limited to property rendered useless or 

valueless is proper rebuttal testimony. For efficiency, the City reasserts the response in Section 

11.B.I.. above, to this objection regarding proper rebuttal. Given that Mr. Korman claims in his 

testimony to have considered all property rendered useless or valueless by decertification. and 

Mr. Korman asserts in his testimony that (I) GVSUD's appraisal is limited to property rendered 

useless or,  valueless by decertification. and (2) the City's appraisal is not limited to property 

rendered useless or valueless IV,  decertification, M. Stowe's opinion on those assertions is 

proper rebuttal. Mr. Stowe's rebuttal is proper, as the Jheories espoused lv-/ Mr. Korman as to 

what he. believes to constitute -property" or a "prOperty interest" are rnore expansive, than 

indicated in either GVSUD's appraisal .or its discovery resPonses. GVSUD's objection should 

be overruled and its motion to strike should be denied:- 

5. Mr. Stowe's testimony contains a foundation and is reliable (Objection 
12) 

As to the foundation and TRE objections in Objection 12, the cited portion of Mr. 

Stowes testimony has a foundation and is reliable. Mr. Stowe clearly lays the, foundation for 
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his opinions regardina the T \;1‘ 7C §13.255 process at page 5. line 14 through page 6, line 17: page 

8, line 6 through page 9, line 5: and in EXhibit Stowe R-B. GVS1.10 fails to provide an 

explanation as to '1 /4khy Mr. Stowe's testimony is unreliable and should be disregarded under TRE 

403. 'In any case. Mr. Stowe's decades of experience with CCN decertification .matters., and 

financial and appraisal' matters for utilities, heavily outweighs that of GVSUD's expert, Mr. 

Korman. GVSUD's objections should be overruled and the moiion to strike should be denied. 

6. 	Mr. Stoweestimony regarding Preliminary Issue No. 9 is not legal 
opinion (Objection 12) 

GVS1.11) objects to several, portions of Mr. Stowe's testimony as being unqualified legal 

opinion. But in each case, GVSUD mischaracterizes the nature of Mr. Stowe's expert opinions: 

The heart of all Mr. Stowe's testimony is directly financial in nature and related specifically to-

utilities and CCN decertification matters. TRE 702 does not require`any particular certification 

to qualify as an expert. Rather. special knowledge that qualifies a witness to give an expert 

opinion rnay be derived from specialized education: practical :experience. a study of technical 

works, or some combination thereof. In this case, Mr. Stowe has all of those credentials. Mr. 

Stowe has exterisive experience as an accountant and financial expert generally and deeades of 

experience as a consultant on financial issues for utilities specifically. Further:-he has taken part 

in several CCN deccilificatibn matters as a-consultant. These credentials make him uniquely 

qualified to help the trier of fact determine the issues of whether there is any property of GVSUD 

that is rendered uselessror valueless by decertification and whether the appraisals submitted in 

this matter were limited to PropertyJendered useless or valueless.. And Mr. Stowe is able, 

through his experience; to addr'ess the property theories that GVSUD's witnesses'. in particular 

Mr. Korman. offered in their testimonies. 
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In its Objection, 12, GVSUD asserts, without explanation', that the,cited testimony is 

"pure legal opinions addressing statutory and Commission intent:.  Unlike portions of Mr. 

Blackhurst's testimony that were struck by the ALJs, nowhere does Mr. Stowe discuss statutory 

or Commission intent. Rather. Mr. Stowe discusses his opinions, based on his experience with 

decertification matters, of what -property-  includes with respect to TWC §13.255 and when a 

decertified CCN bolder can receive compensation. In this respect, it is functionally no different 

than Mr. Korman's direct testimony at page 6, lines 17-20. and pitge 11, lines 14-21. or page 15. 

lines11-14. except that Mr. Stowe has more experience to base his opinions on. GVSUD's 

objection should be overruled and the motion to strike should be denied. 

7. Mr. Stowe's testinwily regarding meaning of property and property 
interests is not legal opinion.(Objections 14 and 15) 

Much like its objectiOns to Mr. Stowe'S testimony regarding Preliminary Issue No. 9. it is 

riot clear why GVSUD characterizes the cited testimony as "pure legal opinion-  other than as an 

attempt to exclude evidence that rebuts the testimony of its own witnesses. ' The City reasserts 

and incorporates its arguments provided in Section 11.13.6 above regarding Mr. Stowe not 

providing a legal opinion to Objections 14 and 15. Again. Mr, Stowe has extensive financial 

experience. including experienee in :classifying assets. expenses. expenditures. investments and 

property from a financial perspective. And again, Mr. Stowe's testimony responds to similar 

financial testimony provided by Mr. Korman. GVS1,ffs objection,should be overruled and the 

motion to strike should be denied. 

8. Mr. Stowe's testimony regarding GVSUD's federal debt is proper 
rebuttal, relevant (Objection 16 and 17) 

GVSUD's objections regarding.its federal debt should be Overruled. For efficiency, the 

City incorporates its arguments in Section II.B I here regarding the objection concerning proper 
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rebuttal testimony. As to the objection *regarding the relevance of the USDA debt, GVSUD 

made such debt relevant and properly rebuttable when it included references to that federal debt 

in its appraisal, attached documents related to the federal debt to its appraisal, and claimed 

through Mr. Korman's testimony. without further explanation. that all documents attached to his 

testimony formed the basis of,his opinions. Again. GVSUD cannot point to its appraisal as 

containing all relevant jnforrnation and then bbject when that claim is analyzed document by 

document. •Further, Mr. Stowe is directly rebutting the assertion by Mr. Korman that lost 

revenue not connected to anything tangible or fixed is property and that the GVSUD appraisal 

appropriately considers the impact of these lost revenues on the remainder of the (nonexisting) 

customer base related to that "property:. This goes to the very heart of lhe ,Referred Issues. 

GVSUD's objection should be overruled and the motion to strike should be denied. 

9. 	Stowe testimony regarding GVSUD's federal debt is not legal opinion 
(Objection 17) 

GVSUD el'aims portions of Mr. StoWe's testimony regarding GVSUD's federal debt are 

"legal opinions regarding the effect of [GVSUD's] federal debt.: I Iowever. the eite'd portions Of 

Mr. Stowe's testimony .do not diseuss the legal effect of the debt. It discusses both Mr. 

Korman's apparent attempt to tie the debt to 'potential lost revenues from sewer service and the 

'financial iMpact of decertification on GVSUD's ability to repay such debt. None of this is legal 

opinion and is based on Ivir Stowe's experience as a financial consultant for utilities who 

understands debt. including ,the type of debt GVSUD has incurred. The City 'incorporates its 

arguments faim Section,II.1.6 here as to GVSUD's ''pure legal opinion-  objections. GVSUD's 

objections should be overruled and the motion to•strike should be denied. 
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10. 	Testimony regarding impact fees is proper rebuttal, relevant to this 
proceeding, and not legal opinion (Objection 18) 

As with GVSUD's other -improper rebuttal" and relevance objections. GVSUD's' 

objections with respect to impact fees are patently flawed. The City here incorporates its 

response to improper rebuttal objections in Section 11.8.1 here in response to GVSUD"s 

Objection 18. GVSUD claims it provided no testimony regarding itnpact fees, but Mr. 

Montuomery's 'testimony directly discusses impact fees at page 20, lines 18-22 in connection 

with -lost revenues" and again at page 21. lines 16 through page 22. line 6. Mr. Korman asserts 

that lost revenues are property that will be rendered useless or valueless.(withbut specifying 

exactly how they are priverty or rendered useless or valueless). Fle also expressly relies on Mr. 

Mont.gomery's calculations of impact fees, which are included in addenda to GVSUD's appraisal 

report, but never refers to impact fees as property or p'roperty interests in the GVSUD appraisal. 

Based on all of these iterns, Mr. Stowe's _teStimony is both proPer rebuttal and relevant to the 

Referred Issues. GVSUD's objections should be overruled. and the motion to strike should be 

denied. 

Last. GVSUD makes a vague objection to Mr. Stowe s impact fee testimony as legal 

opinion regarding the implications of GVSUD's corporate lirnits. While GVSUD doeS. not cite 

the, specific portion of' the testimony this objection 'applies to, the only portion of the cited 

testimony that discusses the City"s corporate limits iS at page 37. lines 15-18. Again: Mr. Stowe 

has laid a foundation for his experience with decertification 'issues and financial concepts. He 

specifically lays the foundation for hts opinion in.this portion of,the lestiniony at page 7, line 19 

through pee 8. line 5. in addition to his testimony regaiding economic opportunity interests. 

The City additionally incorporates its areuments from Seetion 11.13.6 here. GVSUD's objections 

should be overruled and motion to strike denied. 
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11. Exhibit Stowe R-D relating to GVSUD's federal debt is proper rebuttal 
and relevant (Objection 19) 

GVSUD incorporates the same artaiments in its response to Objection 16 ip Section 

II.B.8. regarding GVSUD's federal debt, to this response. as Exhibit Stowe R-D is proper 

rebtittal and relevant to this,  matter. Exhibit Stowe R-D, a GVSUD document. wholly supports 

Stowe's proper rebuttal analysis of Mr..Kormarf's testimony and exhibits and is relevant to 

this proceeding by showing decertification can have no effect on GVSUD's ability to repay its 

bonds. Such document evidences the debt alleized in GVSUD's testimony and ,exhibits. 

GVSUD's objection should be overruled and the motion to strike should be denied. 

12. Exhibit Stoive R-E relating to GVSUD's federal debt is proPer rebuttal, 
relevant, not offered for the truth of the matter asserted, and not 
misleading (Objection 20) 

GVSUD incórporates some of the same arguments regarding this exhibit as it made in its 

responses to Objection 16 (Section II.B.8.) and Objection 19 (Section II.13.11),,as Exhibit Stowe 

R-E is proper rebuttal and relevant to this matter. In addition, Stowe R-E is relevant because it 

forms part or the'basis of N4r. Stowe's opinion that decerti1icati6n of the area Tequested by the 

City will not affect GVSUD's ability to pay debt unrelated to wastewater. This Exhibit also 

became relevant and proper rebuttal when GVSÚD presented the debt as relevant in its appraisal 

and continued in its tesiimony to assert that -lost revenues-  were a property interest that could be 

connected to an irimact on remaining customers. 

GVSUD additionally argues that the • document is hearsay, is irrelevant, and is 

, misleading. First. this exhibits is not submitted for the truth of the matter asserted but rather as a 

document upon which IvIr. Stowe relied on to form his expert opiniOn regarding any impaet the 

decertification would have on GVSUD's abifity to repay its loans. Mr. Stowe is qualified by 

experience and tfaining as,both a financial expert and a utility expert to form opinions that aid 
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the finders of fact in this matter. As such an expert, Mr. Stowe can pi-operly rely on Exhibit 

Stowe R-E, a letter from the issuer of ihe debt in question. to form an opinion about how ,that 

debt is to be repaid. , 

Lastly, it-is unclear why OVSLID characterizes the exhibit as misleading. Once again, 

(ìVSUI) implicates items as relevant add then objects to items as misleading when its own 

suggestions are shown to be unclear or disingenuous. Here. the letter provides Mr. Stowe with 

yet another basis to rely on for his conclusionS regarding Mr. KOrman's testimony concerning 

property. OVSUD's objections should*be overruled and motion to strike denied. 

CH)" OF CIBOLWS RESPONSE TO G VSUD's OHM(' num; TO THEtITY'S 
RIA31.11 AL TESTIMONY AND EXIIIBITS AND MOTKA TO STRIKE 

	
PAGE 25 



111. 	CONCLUSION 

F'or 'the reasohs set tbrth above. the City of Cibolo respectfully requests that the 

Administrative Law Judge (1) oiferrule Green Valley Special Utility District's Objections to the 

cited portions of the rebuttal testimony of the City. (2) deny the District's motion to strike, and 

(3) grant the City such other relief to v,thich it rnay be entitled. 

Respectfully subrnitted, 

LLOYD GOSSEL1NK ROCHELLE & 
TOWNSEND, P.C. 
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(512) 472-0532 (Fax) 

DAVID J. LEIN 
State Bar No. 24041257 
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CERTIFICATE OF SERVICE 

1 hereby certify ,that a true and correct copy of the foregoingdocurnent was transmitted 
by fax. hand-delivery and/or regular, first-class mail on this 21'3  day of December, 2016 to the 
parties of record. 
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