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Hernandez, Nancy

R R
From: Journeay, Stephen
Sent: Tuesday, May 17, 2016 3:09 PM
To: agency_req_rep (agency_req_rep@texasattorneygeneral.gov)
Cc: Commissioners Offices; Hubenak, Priscilla; Preister, David; Sterling, Elizabeth

(Elizabeth.Sterling@oag.state.tx.us); Linda Secord
(linda.secord@texasattorneygeneral.gov); Journeay, Stephen; Pemberton, Margaret;
Hernandez, Nancy
Subject: Request representation, PUC Docket No. 45342, Northiake v. PUC No. D--1-GN-001949
Attachments: 45342_Northlake.pdf

Mr. Jim Davis, Deputy, Attorney General for Civil Litigation

Re: Town of Northlake, Texas v. PUC, No. D-1-GN-16-001949

d LI AVKHSI0C
d

Dear Mr. Davis:
F')w( —

et
The Public Utility Commission of Texas was served with a citation in the above referenced causé:nurﬁﬁer dii May

11, 2016. This letter is to request representation by the Attorney General in this matter. A copy of the f;i‘retltﬁ'n arte”
citation is attached.

[

0¢

This lawsuit relates to PUC Docket No. 45342 — Petition of continental U.S. Management Corporation to Amend
the Town of Northlake’s Sewer Certificate of Convenience and Necessity in Denton County, Texas by Expedited Release.

If you need further information, please call me at 512-936-7215.

Stephen lourneay, Director

Commission Advising and Docket Management
Public Utility Commission of Texas

stephen.journeay@puc.state tx.us
stephen.journeay@puc.texas.gov

(512) 936-7215
(512) 936-7208 (fax)




CITATION - e )
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THE STATE OF TEXAS (\ ¥
CAUSE NO. D-1-GN-16-001949 ~/
TOWN OF NORTHLAKE, TEXAS
, Plaintiff
vSs.
PUBLIC UTILITY COMMISSION OF TEXAS DELIVERED THiS I}
F 3

> _DAYQF M\ny , Defendant
CARLOS 3. LopEZ\7 20 /¢

TO: PUBLIC UTILITY COMMISSION OF TEXAS CONSTABLE, PCT5 TR AV
BY SERVING ITS EXECUTIVE DIRECTOR, BRTEN:LLOYD » IRAVIS counTy TEXAS
1701 NORTH CONGRESS, 7TH FLOOR, ROOM 110 ‘ ’
AUSTIN, TEXAS 78701 DEPUTY

Defendant, in the above styled and numbered cause:

YOU HAVE BEEN SUED. You may employ an attorney. If you or your attorney do not file a written
answer with the clerk who issued this citation by 10:00 A.M. on the Monday next following the
expiration of twenty days after you were served this citation and petition, a default judgment may
be taken against you.

Attached is a copy of the ORIGINAL PETITION FOR JUDICIAL REVIEW
_of the PLAINTIFF in the above styled and numbered cause, which was filed on MAY 6, 2016 in the
261ST JUDICIAL DISTRICT COURT of Travis County, Austin, Texas.

ISSUED AND GIVEN UNDER MY HAND AND SEAL of said Court at office, May 10, 2016.

REQUESTED BY:
STEPHEN C DICKMAN
303 COLORADO ST # 2000 ~ AL
AUSTIN, TX 78701-3924 Yelva L. Price
BUSINESS PHONE: (512)495-6413 FAX: (512)495-6613 Travis County District Clerk
Travis County Courthouse
1000 Guadalupe, P.0. Box 679003 {78767)
Austin, TX 78701

PREPARED BY: CHAMBERS VICTORIA

- - - - == - -= - - - -~ RETURN -~ - -- = —— — — _ o . __

Came to hand on the __ day of , at o'clock _ M., and
executed at within the County of

on the ~ day of , , at o’clock M.,
by delivering to the within named , each

in person, a true copy of this citation together with the ORIGINAL PETITION FOR JUDICIAL REVIEW

accompanying pleading, having first attached such copy of such citation to such copy of pleading

and endorsed on such copy of citation the date of delivery.

Carlos B. Lopez
Constable Pct. 5, Travis County,

Service Fee: $

Sworn to and subscribed before me this the

'Y

By:

day of P

Printed Name of Server

County, Texas

Notary Public, THE STATE OF TEXAS

D-1-GN-16-001949 CONSTABLE P01 - 000040154
@Original @Service Copy

00000001



P 5/6/2016 10:33:32 AM
% i\’g*)’\/p Velva L. Price

District Clerk
Travis County
CAUSE NOP-1-GN-16-001949 D-1-GN-16-001949

Victoria Chambers

TOWN OF NORTHLAKE, TEXAS, § IN THE DISTRICT COURT OF
Plaintiff, §
§
V. § TRAVIS COUNTY, TEXAS
§
PUBLIC UTILITY COMMISSION OF §
TEXAS, § 261st  JUDICIAL DISTRICT
Defendant. §

ORIGINAL PETITION FOR JUDICIAL REVIEW

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, the Town of Northlake, Texas (“Northlake™), Plaintiff herein, pursuant to
the Texas Administrative Procedure Act, Tex. Gov’t Code §§ 2001.171 and 2001.176 (“APA”)
and Texas Water Code § 13.381 and files this Original Petition for Judicial Review of an Order
of the Public Utility Commission of Texas (“PUC”) entered in PUC Docket No. 45342, Petition
of Continental U.S. Management Corporation to Amend the Town of Northlake's Sewer
Certificate of Convenience and Necessity in Denton County, Texas by Expedited Release, and for
cause of action would respectfully show the Court as follows:

1. DISCOVERY PLAN

Northlake intends to conduct discovery, if any, under a Level 3 Discovery Control Plan

as provided by Rule 190.4 of the Texas Rules of Civil Procedure.
II. PARTIES

1. Northlake is Type A general law municipality originally incorporated in
December 1960 and located in Denton County, Texas with a current population of approximately
2,160 residents. Northlake is the holder of sewer certificate of convenience and necessity
(“CCN™) No. 20866.

2. The PUC is an administrative agency of the State of Texas charged with

Original Petition for Judicial Review Page 1
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regulating, issuing and amending CCNs for retail public utilities providing water and sewer
service in Texas. The PUC may be served with process by service of citation on its Executive
Director, Brian Lloyd, Public Utility Commission of Texas, 1701 North Congress, 7™ Floor,
Room 110, Austin, Texas 78701, See 16 Tex. Admin. Code § 22.22, Northlake requests that the
Clerk of the Court issue service of process to PUC pursuant to Texas Rule of Civil Procedure 99.

3. Pursuant to Texas Government Code § 2001.176(b)(2), a copy of this Original
Petition is being served on all parties of record in PUC Docket No. 45342, through their
attorneys of record, by E-mail and by certified mail, return receipt requested. A list of all parties
and attorneys of record in PUC Docket No. 45342 is attached hereto as Exhibit A.

HI. JURISDICTION AND YENUE

4, This Court has jurisdiction over this action which seeks judicial review of a
decision of a Texas administrative agency. This suit is an appeal from the February 17, 2016
final order of the PUC in PUC Docket No. 45342. The PUC’s order was issued under Texas
Water Code § 13.254(a-6). Texas Water Code § 13.003 provides that the Texas APA, Tex.
Gov’t Code § 2001.001 ef seq., applies to all proceedings under Chapter 13, unless Chapter 13
provides otherwise. Texas Water Code § 13.381 provides that “[a]ny party to a proceeding
before the PUC is entitled to judicial review under the substantial evidence rule” which is the
default standard of review under the APA.

5. Accordingly, this suit is filed pursuant to §§ 2001.171 and 2001.176 of the Texas
APA and § 13.381 of the Texas Water Code. The PUC’s final order of February 17, 2016
adjudicated all applicable issues in Docket No. 45342 and is therefore a final and appealable
order. Northlake is aggrieved by the PUC’s Order of February 17, 2016, a copy of which is

attached hereto as Exhibit B.

Original Petition for Judicial Review Page 2
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6. Northlake timely filed a motion for rehearing on March 11, 2016. See Tex. Gov’t
Code § 2001.146(a) and the PUC rule at 16 Tex. Admin. Code § 22.264 which provides that
motions for rehearing, replies thereto and PUC action on motions for rehearing are governed by
the APA. A copy of Northlake’s Motion for Rehearing (without exhibits) is attached hereto as
Exhibit C and is incorporated herein by reference for all purposes. On March 16, 2016, all
parties in Docket No. 45342 were notified by the PUC that “no commissioner has voted to add
the Motion for Rehearing of Town of Northlake to an open meeting agenda™ and no action was
taken by the PUC on Northlake’s Motion for Rehearing. Therefore Northlake’s Motion for
Rehearing was overruled by operation of law on April 12, 2016 which is 55 days after the date of
the PUC’s Order ofi February 17, 2016. Tex. Gov’'t Code § 2001.146(c). Accordingly, on April
12, 2016, the PUC’s Order of February 17, 2016 became final and appealable pursuant to §
2001.144(a)(2)B) of the APA. The statutory deadline for filing this petition for judicial review
is thirty days following the date the PUC’s Order became final and appealable, or May 12, 2016.

7. Based on the above procedural history, Northlake has exhausted all administrative
remedies and Northlake is statutorily entitled to judicial review of the PUC’s order of February
17, 2016 pursuant to APA § 2001.171 and Texas Water Code § 13.381. This Original Petition is
filed within thirty days of April 12, 2016, the date on which the PUC’s Order became final and
appealable as required by APA § 2001.176.

8. Venue in this Court is mandatory under APA § 2001.176(b)(1) which requires
that appeals thereunder be brought in a district court ofi Travis County.

IV. STATUTORY AND REGULATORY FRAMEWORK
9. Under its sewer CCN No. 20866, Northlake has the exclusive right and obligation

to provide retail wastewater service to all customers within the geographic boundaries of its
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CCN. See generally, Tex. Water Code §§ 13.250 and 13.252.

10.  Under Tex. Water Code § 13.254(a-5), the Texas legislature established an
expedited process for certain qualifying landowners to remove (i.e., decertify) their property
from a CCN. Under this expedited decertification process, an owner of a tract of land of at least
25 acres that is not receiving water or sewer service and that is located in one of 33 counties may
petition the PUC for expedited release of the tract from a CCN. The PUC must grant the petition
within 60 days of the filing of the petition. Tex. Water Code § 13.254(a-6). PUC rules
implementing this expedited decertification process are at 16 Tex. Admin. Cade 24.113(r).

11.  Although a tract of land may be decertified under this expedited process, a retail
public utility may not provide water or sewer service to persons on such tract unless and until
compensation is provided to the decertified retail public utility (i.e., the entity that held the CCN
for the tract prior to the decertification) for any property that the PUC determines is rendered
useless or valueless to the decertified retail public utility. Tex. Water Code § 13.254(d); 16 Tex.
Admin. Code 24.113(h).

V. FACTUAL BACKGROUND

12 On November 16, 2015, Continental U.S, Management Corporation
(“Continental”) filed a petition with the PUC to amend Northlake’s sewer CCN No. 20866 to
decertify a 138.907-acre tract of land pursuant to the expedited CCN release provisions of Tex.
Water Code § 13.254(a-5). Continental’s petition was docketed as PUC Docket No. 45342,
Northlake was granted intervenor status in Docket No. 45342 on January 5, 2016.

13, In its petition filed at the PUC, Continental repeatedly identified the entire
138.907-acre tract as the area to be decertified from Northlake’s sewer CCN No. 20866. For

example, Continental’s petition states: “Petitioner owns approximately 138.907 contiguous
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acres of land in Denton County, Texas (the ‘Property’), which petilioner seeks to decertify from
sewer CCN No. 20866... Petitioner requests that the PUC grant expedited release of the
Property from sewer CCN No. 20866". In the Conclusion and Prayer of its petition, Continental
again requests “release of the Petitioner’s property..”. All of Continental’s mapping
attachments and submissions which are a part of its petition show the entire 138.907-acre tract as
the area that was sought for decertification from sewer CCN 20866. In support of its petition,
Continental’s President filed a sworn affidavit stating “Continental US. Management
Corporation owns approximately 138.907 acres of land (the ‘Property’) located within the
boundaries of Sewer CCN 20866 issued to the Town of North Lake, Texas.... I request that the
Public Utility Commission of Texas release this property from Sewer CCN No. 20866."

14.  Notwithstanding the clearly expressed intent of Continental that it sought release
of the 138.907-acre tract of land from Northlake’s sewer CCN, the northern portion of the
138.907-acre tract was actually not within Northlake’s sewer CCN area but rather was located
within the City of Justin’s sewer CCN No. 20061, and only the southern 74.174-acre portion of
the 138.907-acre tract was within Northlake’s sewer CCN.

15.  On February 17, 2016, the Commission issued its Order in the above-referenced
docket granting the petition to amend Northlake’s sewer CCN No, 20866 and removing from
Northlake’s sewer CCN the 74.174-acre tract of land comprising the southern portion of the
138.906-acre tract that Continental petitioned for. A map showing the 138.907-acre tract
including the 74.174-acre southern portion is attached hereto as Exhibit D, The PUC’s Order
was issued notwithstanding the facts that (i) Continental petitioned for decertification of the
138.907-acre tract, and (ii) Continental never sought to amend its petition to seek decertification

area of only the southern 74.174-acre portion of the 138.907-acre tract.

Original Petition for Judicial Review Page 5
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16.  The 74.174-acre tract which was decertified by the PUC order is within
Northlake’s extra-territorial jurisdiction (“ETJ”) and is the subject of pending litigation between
Northlake and the City of Justin (“Justin™) in which Northlake is alleging that Justin illegally
included the tract in Justin’s ETJ." A temporary injunction has been issued in that litigation
prohibiting Justin and “any persons or entities acting in concert with Justin” from taking any
action involving development and permitting of the 74.164-acre tract under an August 12, 2015
development agreement between Justin and Continental. A copy of the Denton County District
Court’s Order Granting Temporary Injunction is attached hereto as Exhibit E. One of the terms
of the development agreement called for Continental to file the application for expedited
decertification of the 138.907-acre tract which Continental did in PUC Docket No. 45342. An
excerpt from the Justin-Continental development agreement showing Section 5.1 (entitled
“Certificates of Convenience and Necessity”) is attached hereto as Exhibit F.

V1. CAUSE OF ACTION: PUC’S DECERTIFICATION OF CONTINENTAL’S 7;1.174-
ACRE TRACT FAILED TO COMPLY WITH THE SUBSTANTIVE REQUIREMENTS
OF TEXAS WATER CODE § 13.254 AND PUC’S RULES BECAUSE CONTINENTAL
FAILED TO IDENTIFY THE TRACT OF LAND TO BE DECERTIFIED

17. The PUC’s Order of February 17, 2016 granting decertification of the 74.174-acre
tract when Continental had petitioned for decertification of a 138.907-acre tract is contrary to
Tex. Water Code § 13.254(a-5) and PUC Rules at 16 Tex. Admin. Code § 24.113(r). Because
Northlake has been deprived of its sewer CCN covering the 74.174-acre tract in violation of a
statutory provision and through unlawful procedure, substantial rights of Northlake have been
prejudiced as a result of the PUC’s Order. Accordingly, the PUC’s Order of February 17, 2016

should be reversed or remanded to the PUC for further proceedings under the authority of Tex.,

Water Code § 13.381 and § 2001.174 of the APA.

' Cause No. 15-08170-367 in the 367th Judicial District Court of Denton County.
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18. Texas Water Code Section 13.254(a-5) states in pertinent part: ... the owner of a
tract ofiland that is at least 25 acres and that is not receiving water or sewer service may petition
for expedited release of the area from a certificate of convenience and necessity...”” [emphasis
added]. Thus the petition must identify the acreage (i.e., the “area”) to be decertified and the
CCN from which that acreage is to be decertified.

19.  Notwithstanding the statutory obligation to specifically identify the tract of land
to be decertified, in its petition filed in this docket, Continental only identified the 138.907-acre
tract as the area to be decertified from Northlake’s sewer CCN No. 20866. See facts described in
Paragraph 13 above. Despite the petition ofi Continental unequivocally seeking release of the
138.907-acre tract, the Commission’s Order of February 17, 2016 granted Continental a CCN
release for a different tract ofi land, i.e., the 74.i74-acre tract. Therefore, there is a substantial
variance between the decertification tract that Continental petitioned for and the tract that was
actually decertified by the Commission. This constitutes legal error in view of Texas Water
Code Section 13.254(a-5) which requires that the landowner identify the specific tract of land to
be decertified.

20.  Continental’s error in petitioning for release of the 138,907-acre tract is a more-
than-sufficient basis for the PUC to require that Continental amend or re-file its petition to
accurately describe what acreage is being sought for decertification from Northlake’s sewer
CCN. Without a clear description in Continental’s petition of what acreage is being sought for
decertification, the PUC has no basis in the record for finding that the requirements for expedited
decertification in Texas Water Code § 13.254(a-5) have been met with respect to the 74.174-acre
tract, Without such a legal basis, the PUC’s Order, particularly Conclusion of Law No. 4, is

€IToNneous.
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21. Although PUC Staff stated that “the mapping submitted by Continental makes
clear the intention of the petition is only to release that portion of Continental’s land that is
within Northlake’s sewer CCN?, there is no indication in the record whatsoever as to how the
mapping submitted by Continental makes clear the intention of Continental to amend its petition
to alter the decertified tract from 138.907 acres to a tract of only 74.174 acres. For the
Commission to rely on Continental’s perceived intent without a supporting pleading or evidence
constitutes legal error.

22. Consistent with the PUC’s rule at 16 Tex. Admin. Code § 22.76(b), it is a time-
honored rule in Texas practice and procedure that a party is bound by its pleadings in court,
ingofar as they affect their substantial rights. Taylor v. Miss.-Texas R.R., 294 S.W.2d 167, 168
(Tex. Civ. App. — Waco 1956, no writ); Dallas Railway & Terminal Co. v. Bishop, 153 S.W.2d
298, 305 (Tex. Civ. App. — Eastland 1941, no writ) (“We think plaintiff is bound by his
pleadings in the first place, ...”). Continental as petitioner is the master of its claims, and its
petition and its supporting affidavit clearly state that Continental sought release of the 138,907-
acre tract from Northlake’s sewer CCN, not the 74.174-acre tract. Continental is bound by its
pleading and is judicially estopped to claim otherwise.

23.  If allowed to stand, the PUC’s Order would set the precedent that, regardless of
what acreage is petitioned for decertification, the PUC is authorized to unilaterally and implicitly
amend a petition to conform to what the PUC believes the petitioner really intends regardless of
there being no documentation from the petitioner of an intention to amend its petition. Such
discretion on the part of PUC is unworkable and unwise from a public policy perspective as it
would undermine the transparency and integrity of the PUC’s CCN expedited decertification

process.

¢ Commission Staff's Final Recommendation, pg. 2, Footnote No. S.
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24. By decertifying the 74.174-acre tract from Northlake’s sewer CCN, Northlake is

now deprived of its right to provide retail sewer service to the tract. This substantial right of

Northlake has been effectuated through the PUC’S Order of February 17, 2016 which was issued
in violation of Tex. Water Code § 13.254(a-3)’s requirement to specifically identify the 74.174-
acre tract of fand to be decertified, and through the PUC"s unlawful procedure of approving thie
decertification without requiring Continental to amend it petition to specifically identify the
74.174-aere tract. Accordingly, under § 2001.174 of the APA, the Court must reverse or remand
this case for {urther proceedings.
VIL. PRAYER
WHEREFORE, PREMISES CONSIDERED, Northlake prays that the PUC be cited 0

appesr and answer herein, Northlake prays that, upon final trial or hearing, it bave a judgment
reversing or remanding the PUC™s Order of February 17, 2016. Finally, Northlake prays for such
other and further relief to which it may show itself justly entitled either general or special, at law
or in equity,

Respectiully submitted,

KELLY HART & HALLMAN LLFP

303 Colorado Street, Suite 2000

Austin, Texags 78701

‘Telephones (512) 495-6400
Facsimile: (312) 495-6401

[éféw & WW«WM..

Sn,phm C. Dickmun
State Bar No, 03836500

ATTORNEYS FOR THE TOWN OF
NORTHLAKE

Origunsd Petitian for Judicial Review Pape
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CERTIFICATE OF SERVICE

I hereby certify that 4 true and correct copy of the foregoing Original Petition for Judicial
Review has been served on the following attorneys of record, via e-mail and certified mail,

return receipt requested, on this (ﬁ_'-ﬁuday of May, 2016:

Matthew A, Arth

Attorney — Legal Division

Public Utility Commission of Texag

1701 N. Congress Ave,

P.O. Box 13326

Austit, Texas 78711-3326

Email: Matthew. Arth@puc.texas,gov

Tel: 312-936-7021

Fax: 512-936-7268

Attorney for Public Utility Commission of Texas :

Leanard Dougal

Jackson Walker L.L.P,

100 Congress, Suite 1100

Austin, Texas 78701

Email: ldougal@jw.com

Tel: 512-236-2233

Fax: 512-391-2112

Attorney for Continental U.S. Management Corp.

Stephen C. Dickman

Original Petition for Judicial Review Puage 10
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Exhibit A

List of Parties and Attorneys of Record in PUC Docket No. 45342

Matthew A. Arth

Attorney — Legal Division

Public Utility Commission of Texas

1701 N. Congress Ave.

P.O. Box 13326

Austin, Texas 78711-3326

Email: Matthew. Arth@puc.texas.gov

Tel: 512-936-7021

Fax: 512-936-7268

Attorney for Public Utility Commission of Texas

Leonard Dougal

Jackson Walker L.L.P.

100 Congress, Suite 1100

Austin, Texas 78701

Email: ldougal{@iw.com

Tel: 512-236-2233

Fax: 512-391-2112 -

Attorney for Continental U.S. Management Corp.

Stephen C. Dickman

Kelly Hart & Hallman LLP

303 Colorado St., Suite 2000

Austin, Texas 78701

Email: stephen.dickman@kellyhart.com
Tel: 512-495-6413

Fax: 512-495-6613

Attorney for Town of Northlake
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DOCKET NO, 45342 b

PETITION OF CONTINENTAL US,  §
MANAGEMENT CORPORATIONTO  §
AMEND THE, TOWN OF §
NORTHLAKE'S SEWER 8
CERTIFICATE OF CONVENIENCE ~ §
AND NECESSITY IN DENTON §
COUNTY BY EXPEDITED RELEASE  §

ORDER

This Order addiesses the petition of Continental U8, Management Corpozation
(Continental) far expedited roloase of 138.907 acres from the Town of Northlake's (Northlake)
sewer Certificate of Convenience and Necessity (CCN) No. 20866 in Denton County (Petition).
Public Utility Cormission of Texas (Commission) Staff recommended approval of the Petition,
Consistent with Commission Staff’s recommendation, the Petition is approved.

L Background

On November 16, 2015, Continental filed the Petition, pursusnt to Tex. Water Code
§ 13.254(a-5) (TWC) and 16 Tex. Admin, Code § 24.113(x) (TAC), for expedited release of an
approximately 138.907-acre tract of land owned by Continental (the Petition Property) from
Northlakes' sewer CCN No. 20866 in Denton County.! Continental asserts that the Petition
Property is not receiving sewer service from Northlake or any other sewer service provider.?

In its responge to the Petition, Northlaku stated that, contrary to Commission Staff’s
statement otheywise in its responge addressing administrative completoness, oty a portion of the
Petition Property is located within Northlake’s CCN Mo, 20866, Northlake stated that the
northern portion of the Petition Property is actually located within the City of Justin's (Justin)
sewer CCN No. 20061.% BExhibit 2 of Northlake’s response, provided as Attachment 1 to this

! Petition for Expedited Release from the Town of Nerth Lake's Sewer CCN No. 20866 Pursvant to
Section 13.254{a-5), Texns Water Codo (Nov. 16, 2015),

1 1d, Affidavit of George Olen Sanders ot 6-7, Exchibit 1.

1 The Town of Northlake’s Response to Osder No, 2 and Motion to Abate at 2 (Jan, 4, 2016) (Noxthlake
Response).

‘id

T

PUBLIC UTILITY COMMISIONF 3: 1
oM

OF TEXAS  Filuigdf, oovind

IO
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DOCKET NO. 45342 ORDER PAGE20F5S

Order, depicts the portion of the 138.907-acre tract that {5 within Justin’s CCN. Northlake stated
that tho Petition should thereforc be withdrawn and refiled® Northlake stated that an
approximately 74.174-acre southern postion of the Petition Property is within Northlake's extra-
territoriat jurisdiction (ETJ); but Justin has taken certain legal actions to bring this area within its
ETJ® This legal matter is now before the 367™ District Coust of Denton County.” Northlake
stated that a temporary injunction (TI) has been issued against Justin in that proceeding?
Northlake requested abatement of this Petition pending the final trial in that proceeding.’

On January 8, 2015, Continental respondéd to Northlake, stating that it is not required to
demonstrate that all of the Petition Property is within Northiake's CCN No, 20866; ooly that it
owns a tract of land greater than 25 acres, in a qualifying county, and that is not receiving sewer
service, which Continental asserts it has done."® Continental stated that ultimately, the
Commission may decertify from Northleke’s CCN only that portion of the Petition Property
located within Northlake’s CCN; but that it is appropriate for Continental to desecribe all of the
deeded property.”’ Continental opposed abetement of this proceeding, stating that the TI does
not mention a Commission proceeding and that the plain Janguage of the TI demonstrates that it
was not intended to interfere with the Commission’s jurisdiction over CCNs.!?

On January 11, 2016, Commission Staff recommended approval of the Petition.
Commission Staff stated that Continental provided adequate information to demonstrate that the
Petition Property meets. the requirements for expedited release,' Commission Staff noted that
mapping submitted by Continental makes clear that the intention of this Petition iz only to
release the portion of Continental’s land that is within Northiake’s CCN.

rd

S rd

T Id at2-4,
Y Id

S Id st4.

1 Continental U.8, Munagement Corporation’s Reply to the Town of Northlake's Responss to Order No, 2
and Mation to Abate Case at 2-3 (Jan. §, 2016).

Yrd a3,

R Id at4-s,

B Commission Staff's Final Recommendation at 3 (Jan, 11, 2016).
Widatl,
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DOCKET.NO. 45342 ORDER PAGE3 OFS

On January 18, 2016, Northlake responded to Comumission Siaff’s recommendation on
final disposition, stating that Continental should be required to amend the Petition to correctly
identify the acreage sought to be decerfified; and further that while Commission Staff' may be
correct that this error is not dispositive of the need to deny the Petition, it is certainly more than
sufficient fo requirs Continental to accusately doscribc the acreage being sought for
decertification from Northlake’s CCN.!

Northiaks did not deny that it is not providing sewer sorvice to the portion of the Petition
Froperty within CCN No. 20866, Based on the preceding, the Commission finds that
Continental has adequately shown that the portion of the Petition Properly within Northlake’s
CCN No. 20866 is not receiving sewer service and meets all other criteria under TWC
§ 13.254(a-5).

The Commission adopts the following findings of fact and conclusions of law;

1.  Fiediogs of Fact

Procedural History
1. On November 16, 2015, Continental filed the Petition to amend Northlake’s sewer CCN
No. 20866 in Denton County by cxpedited release,

2. On December 21, 2015, Order No, 2 was issued, finding the Petition administratively
complete and adopting a procedural schedule.

3. On December 29, 2015, Northlake requested late intervention.

4, Oo January 4, 2016, Northlake responded to Order No, 2, substantively opposing the
Petition and requesting abaternent pending the final trial in its referenced litigation with
Justin.

5. On January 11, 2016, Commission Staff recoramended approval of the Petition and
provided an amended certificate and map for Northlake’s CCN No, 20866. The amended
map and certificate are provided with this Order as Attachinents 2 and 3, respectively.

1 The Town of Northlake’s Response to Commission Staff’s Final Recommendsation at 1-2 (fan. 15,
2016),
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DOCKET NO. 48342 ORDER PAGE40OF S
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6. Continental sent a copy of the Petition 10 Northlake by certified mail the same day the
Petlition was filed with the Commission,

7. Notice of the Petition was published in the Texas Register on November 27, 2015,
Project Desiriptl

8, The Petition Property, an approximately 138.907-acre tract owned by Continental, is
located in Denton County, a qualifying county wnder TWC § 13.254(a-5) and 16 TAC
§ 24.1130).

9, The portion of the Petition Property within CCN No. 20866 is at least 23 acres,

10,  The portion of the Petition Property within CCN No. 20866 is not receiving sewer service
from Northlake,

1II, Conclusions of Luw

1. The Commission has jurisdiction ovet this matter pursuant to TWC §§ 13.041 and
13.254(a-5).

2. Notica of the Petition was provided in compliance with 16 TAC § 24.113(s) and 16 TAC
§§ 22.54 and 22.55.

3. This docket was processed in gccordance with the requirements of the TWC and

Commission rules,

4. Continental i3 entitled to approval of the Petition having satisfied the requirements of
TWC § 13.254(a-5) and 16 TAC § 24.113() by adequately demonstmting ownership of a
tract of land that i5 at least 25 acres, located in a qualifying county, and not receiving

wafer service.

5. The requirements in 16 TAC § 22.35(b)(2) have been met 1n this proceeding.

IV,  Ordering Purngraphs

I acgordance with these findings of fact and conclusion of law, the Commission issues

the following order:

1. Asto the area within CCN No. 20866, Continental’s Petition ig approved.
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DOCKET NO, 45342 ORDER PAGES5SOFS

2, The portion of Continental’s 138,907-acre tracet that is within Northiake’s sewer CCN No.
20866 is hereby removed from CCN No. 20866,

3. Northlake’s sewer CCN No. 20866 is amended in accordangce with this Order.

4. All other motions, requests for entry of specific findings of fact and conclusions of law,
and any other requests for general or specific relief, if not expressly granted herein, are
dented.

SIGNED AT AUSTIN, TEXAS the \ TH day of Ratar o

PUBLIC UTILITY COMMISSION OF TEXAS

(s Y

DONNA L. NELSON, CHAIRMAN

@*’2’73 o SR
JENNETH W. ANDEWSIONER
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Public Utility. Commission |
of Texas ’
‘By These Presents Be It Known To All That
. TéwnofNorthiake = |
l having obtained cermmm 10 provide sewer uﬂiity gervice i"or..the convenlence and \ ‘ !
necassity of the public, and it having heen determined by this Commission that the pullic i

convenience aud Hecessity would fu fact he advanced by the provision of sugh sexvice by
Tawn of North Lake, 1s entitled fo this - : .

Certificate of Convenience and ﬂecessity i\iq. 20866

1o provida continuous and adequate sewer utllity service to that gervice area or those
gervice aveas i Denton County as by final Order or Orders duly enteved by this
Commiission, which Order resulting from Docket No. 45342 13 on fild at the Commission
offices in Anstin, Texas; and s o matter of official record avatlable for public luspection;
and be it lmown further that these presents do evidence the authority and the duty of
Town of North Lake, to provide such utility service lu accordance with the laws of thia
State and Rules of this Commisalon, subject only to any power and responsihility of this
Cornmission to revoke or amend this Certificats in whole or {n part upon a subsequent
showing that the public convenience and necessity would be better served thereby,

lssued at Austin, Toxes, the / 7"42 day of 5%/‘ tqia 2016,
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SERVICE LIST

DOCKET NO: 45342

PETITION OF CONTINENTAL U,S, MANAGEMENT CORPORATION TO AMEND
THE TOWN OF NORTH LAKE'S CERTIFICATE OF CONVENIENCE AND
NECESSITY IN DENTON COUNTY BY EXPEDITED RELEASE

PARTIES

REPRESENTATIVE/ADDRESS

PUBLIC UTILITY COMMISSION

LEGAL DIVISION

PUBLIC UTILITY COMMISSION
1701 N CONGRESS AVE STE 8-110
AUSTIN TX 78711

512-936-7260

512-936-7268 FAX

CONTINENTAL US MANAGEMENT
CORPORATION

LEONARD DOUGAL
JACKSON WALKER LLP
100 CONGRESS STE 1100
AUSTIN TX 78701
§12-236-2233
512-351-2112 FAX

Email: ldovpal@jw.com

TOWN OF NORTH LAKE

Filed MTI 12/25/15 ggo

Filed Reguest for Late Intervention 12/29/15
rdh

Order No, 3 Granted MTI 1/5/16 krw

STEPHEN € DICKMAN

KBLLY HART & HALLMAN LLP

303 COLORADO STREET SUITE 2000
AUSTIN TEXAS 78701

512-495-6413

5124956613 FAX

DREW-CORN
FOWN-ORNORTH-LAKE
4406704407
NORTHLAKE-TX-76247
540-64%-3350
040-648-0363-FAL

Verified: 11/16/15 DW; 11/17/15 KRW; 12/22/15 law; 12/

2/9/16 nsh; 2/17/16 rdh

q:\cndmiservlistd 5000\ 534215t doc

29/15 krw; 12/29/15/ ggo; 12/30/15 ggn; 1/5/16 law;
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PUC DOCKET NO, 45342

PETITION OF CONTINENTAL U.S. § BEIFORE THE

MANAGEMENT CORPORATION TO §

AMEND THE TOWN OF § PUBLIC UTILITY COMMISSION
NORTHLAXKE’S SEWER C.C.N. §

IN DENTON COUNTY BY §

EXPEDITED RELEASE § OF TEXAS

THE TOWN OF NORTHLAKE'S MOTION FOR REHEARING

TO THE PUBLIC UTILITY COMMISSION OF TEXAS (the “Commission” or “PUC™):

NOW COMES the intervenor Town of Northlake (*Northlake”) and files this Motion for
Rehearing pursuant to Commission Procedural Rule 22.264 and Texas Goveinment Code
Chapter 2001 requesting that the Commission reconsider its Order of February 17, 2016 (the
“Order”, a copy of which is attached hereto as Exhibit 1) granting the petition of Continental
U.S. Management Corporation (“Continental”) secking to amend Northlake’s sewer Certificate
of Convenience and Necessity (“CCN") No. 20866 by expedited release, Pursuant to Tx. Gov’t.
Code § 2001.146(z), a motion for rehearing in this case must be filed no later than the 25" day
after the date the Commission Order was signed. Accordingly, this Motion for Reheating is
timely filed. In support hereof, Northlake would respectfully show as follows:

RELEVANT FACTS
On November 16, 2015, Continental filed a petition for expedited release to amend
Northlake's sewer CCN No. 20866 to remove (i.e., decertify) a 138.907-acre tract of land
pursuant to the expedited CCN release provisions of Tx. Water Code § 13.254(a-5). Northlake is

a Type A general law municipality originally incorporated in December 1960 and that currently

The Town of Nouhiake's Motion for Rehearing Page | of 10
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has a population of approximately 2,160 residents.! Northlake was granted intervenor status in
this docket on January §, 2016,

In its Response to Order No. 2 filed on Jamary 4, 2016, Northlake showed that the
northetn portion of the 138,907-acre tract was not within Northlake’s sewer CCN aren but vather
was located within the City of Justin’s sewer CCN No. 20061. On February 17, 2016, the
Commission issued its Order in the above-referenced docket granting the petition to ame'nd
Northlake’s sewer CCN No, 20866 and removing from Northlake's sewer CCN the 74.174-acre
tract of land comprising the southern portion of the 138.906-acre tract Continental petitioned for.
The Commission’s Order was issued notwithstanding the facts that (i} Continental petitioned for
decertification of a 138.907-acre tract, and (if) Continental never sought to amend its petition to
delete the requested decertification area that was within Justin’s CCN area.

Moreover, the 74.174-acre tract which was within Northlake’s extra-territorial
jurisdiction (“ETJ”) is the subject of pending litigation between Northlake and Justin (Cause No,
15-08170-367 in the 367" Judicial District Court of Denton County) in which Northlake is
alleging that Justin illegally included the tract in Justin’s ETJ. A temporary injunction has been
issued in that litigation prohibiting Justin and “any persons or entities acting in concert with
Justin” from taking any action involving development and permitting of the 74.164-acre tract
under an August 12, 2015 development agreement between Justina and Continental. One of the
terms of the development agreement called for Continental to file the application for expedited
decertification of the 138.907-acre tract and Continental did so in PUC Docket No, 45200
(previously voluntarily dismissed by Continental) and in this docket. An excerpt from the

Justin-Continental development agreement showing Section 5.1 (entitled “Certificates of

! See Section 1 of Northlake’s Response to Order No. 2 and Motion fo Abate Case.

The Town of Northtake’s Motion for Rehearing Page2 of 10
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Convenience and Neceséify;’) is attached hereto as Exhibit 27 A copy of the Denton County
Di.strict Court’s Order Granting Temporary Injunction is attached hereto as Bxhibit 3> The
terms of the Temporary Injunction clearly appear to apply fo acts of Continental (*any petsons or
entities acting in concert with Justin®) involving PUC decertification of the 74.174-acre tract
because such decertification was undertaken by Continental pursuant to its August 12, 2015
deveolopment agrecment with Justin,

PROVISIONS OF THE PROPOSED ORDER
TO WHICH NORTHLAKE EXCEPTS

For the reasons set forth below, Northlake respectfully requests that the Commission
recongider its Order and deny Continental’s petition,

Specifically, Northlake requests that the Commission reconsider the following provisions
of the Order:

» The statement in Section I of the Proposed Order which states: “Based on the preceding, the
Conmission finds that Continental has adequately shown that the portion of the Petition
Property within Northlake's CCN No. 20866 is not receiving sewer service and meets all
other criteria under TWC § 13.254(a-5)."

¢ Conclusion of Law No, 4 which states: “Continental is entitled to approval of the Petition
having satisfied the requirements of TWC § 13.254(a-5) and 16 TAC § 24,113(r) by
adequately demonstrating ownership of a tract of land that is at least 25 acres, located in a

qualifying county, and not receiving water service.”

e All four ordering paragraphs of the Order,

ARGUMENT AND AUTHORITIES

1. Continental’s petition shonld be denied for failing to corrvectly identify the acreage

sought to be decertified.

As acknowledged by Cominission Staff in its Final Recommendation, only about half of

the 138.907-acre tract which Continental petitioned for release from Northlake's CCN area is

2 This ts Exhibit 5 to Northilake’s Response ta Order No. 2 and Motion to Abate Casc.
3 This is Exhibit 6 to Northlake’s Response to Order No, 2 and Motion to Abate Case.

The Town of Northlake's Motion for Rehearing Page3 of 10
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actually within Northlake’s CCN area, as the other approximate notthern half of the tract is
within the City of Justin’s CCN area.!  Nevertheless, Commission Staff brushes off this
substantial error in the petition and the mapping as “not dispositive in the present case.™ Staff
further states that “the mapping submitted by Continental makes clear the intention of the
petition is only to release that portion of Continental’s land that is within Northlake’s sewer
CCN.»

Texas Water Code Section 13.254(a-5) states in pertinent part: ... the owner of a tract of
land that is at least 25 acres and that is not receiving water or sewer service may petition for
expedited release of the area from a certificate of convenience and necessity...” [emphasis
addcd]. Thus the petition must identify the acreage (i.c., the “area”) to be decertified and the
CCN from which that acreage is to be decertified.

In its petition filed in this docket, Continental has repeatedly identified the entire
138.907-acre tract as the area to be decertified from Northiake’s sewer CCN No. 20866, See
Continental’s petition which states: “Petitioner owns approximately 138.907 contiguous acres of
land in Denton County, Texas (the ‘Property’), which. petitioner seeks to decertify from sewer
CCN No. 20866... Petitioner requests that the PUC grant expedited release of the Property firom
sewer CCN No. 20866". In the Conclusion aud Prayer of its petition, Continental again requests
“release of the Petitioner’s property..”. All of Continental’s mupping attachments and
submissions which are a part of its petition show the entire 138,907-acre tract as the area that is
sought for decettification from sewer CCN 20866. In support of its petition, Continental’s
President filed a sworn affidavit stating “Continental U.S. Management Corporation owns

approximately 138.907 acres of land (the ‘Property’) located within the boundaries of Sewer

4 Comntission Staff’s Final Recommendation, pg. 2, Footnote No. 5,
s

Id.
1.

The Town of Norlhinke’s Motion for Rehearing Page4of 10
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CCN 20866 issued to the Town of North Lake, Texas.... I request that the Public Utility
Commission of Texas velease this property from Sewer CCN No. 20866.

Despite thesc crystal clear statements that Contincntal petitioned for release of the
138.907-acre tract in this docket, the Commission’s Order granted Continental a CCN release for
a different tract of land, ie., the 74.174-acre tract, Therefore, there is a substantial variance
between the decertification tract that Continental petitioned for and the tract that was actually
decertificd by the Commission, This constitutes legal error in view of Texas Water Code Section
13.254(a-5) which requires that the landowner identify the specific land to be decertified.

The Commission’s Procedural Rule § 22.76(b) provides that issues heatd or argued in a
Commission proceeding must conform to the pleadings unless the parties give express or implied
consent to a hearing on the issues not raised in the pleadings.” Consistent with the Commission’s
Procedural Rule § 22,76(b), it is a time-honored rule in Texas practice and procedure that a party
is bound by its pleadings in court, insofar as they affect their substantial rights. Tayfor v. Miss.-
Texas R.R., 294 S.W.2d 167, 168 (Tex. Civ. App. — Waco 1956, no writ); Dallas Railway &
Terminal Co. v. Bishop, 153 S.W.2d 298, 305 (Tex. Civ. App. — Eastland 1941, no writ) (“We
think plaintiff is bound by his pleadings in the first place, ...”) (emphasis added); Baclues v.
Wood, 218 S.W.2d 892, 894 (Tex. Civ. App. — Eastland 1949, writ ref’d n.r.e.) (“{parties] plead
that Fisher County is a dry county and are bound by such pleading in the absence of testimony
to the contrary”) (emphasis added); Herron v. City of Abilene, 528 8,W.2d 349, 350 (Tex. Civ.
App. — Eastland 1975, writ ref'd) (‘Parties are bound by their pleadings...”) (emphasis added);
see also Demos v. Doe, 49 F3d 728, 1995 WL 103632, *2 (5™ Cir. 1995) (¢ [we are]

bound by [plaintiff’s} pleadings, and are not frce to speculate whether he might be able to state

7 By ils Exceplions and its previonsly filed Response to Commission StatP’s Final Recominendation, Northlake
never expressly or impliedly consonted to amendment of Continental’s petition.

The Town of Northlake's Motion for Rehearing Puge 5 of 10
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a claim against the Frito-Lay corporation if given yet anothcr opportunity to amend his
complaint.” (emphasis added); ¢f Macias v. Raul A. (Unknown), Badge No. 153,23 F.3d 94, 97
(5th Cir. 1994) (“Although we construe [plaintiff’s) complaints liberally, .., we are still bound
by the allegations in. the complaint, and are not free to speculate that the plaintiff ‘might’ be
able to state a claim if given yet atiother opportunity to add more facts to the complaint,”), cert.
denied, 513 U.S. 883, 115 8.Ct. 220 (1994) (emphasis added); Ponderosa Development v. Craig,
2007 WL 155866, *2 (B.D. Tex, 2007) (“it is elementary law that parties
are bound by thelr pleadings, and may not offor evidence to contradict a fact or position
admitted in their pleadings) (citing Johnson v. Houslon's Restaurant, Inc., 167 Fed. Appx. 393,
395 (5th Cir.2006) (“Since facts admitted in pleadings ‘are no longer at issue,” Johnson is
foreclosed from now arguing ... contrary to the facts alleged in his complaint,” (internal citations
omitted); White v. ARCO/Polymers, Inc., 720 F.2d 1391, 1396 (5th Cir.1983); Sinclair Refining Co,
v. Tompldns, 117 F.2d 596, 598 (5th Cir.1941) (“Pleadings are for the purpose of accurately
stating the pleader's version of the case, and they bind unless withdrawn or altered by
amendment,”) (emphasis added).

Here, Continental as petitioner is the master of its claims, and its petition and its
supparting affidavit shows on their face that Continental seeks release of the 138.907-acxe tract
fiom Northlake’s sewer CCN, not the 74.174-acre tract. Continental is bound by ifs pleading and
is judicially estopped to claim otherwise.

Continental’s error in petitioning for release of the 138.907-acre tract is a more-than-
sufficient basis to require that Continental amend or re-file its petition to accurately describe
what acreage is being sought for decertification from Northlake's sewer CCN, Without a clear
description in Continental’s petition of what acreage is being sought for decertification, the

Commission has no basis in the record for finding that the requirements for expedited

The Town of Northlake’s Motion for Rehearing Page 6 of 10
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decertification in Texas Water Code § 13.254(a-5) have been met with respect to the 74.174-acre
tract that would be decertified under the Proposed Order, Without such a legal basis, the
Commission’s Order, particularly Conclusion of Law No, 4, is erroneous.

Although PUC Staff stated that “the mapping submitted by Continental makes clear the
intention of the petition is only to release that portion of Continental's land that is within
Northlake’s sewer CCN™, there is no indication in the record whatsoever as to how lhe mapping
submtiited by Continental makes clear the intention of Continental to amnend its petition to alter
the decertified tract from 138.907 acres to a tract of only 74,174 acres, For the Commission to
rely on Continental’s perceived intent without a supporting pleading or evidence constitutes legal
error.

PUC Staff essentially asserts that it really does not matter what acreage is identified in
the petition so long as the decertified area is at least 25 acres (and is located within a qualifying
county and is not currently receiving service). But the Commission’s Order decertifying the
74.174-acre tract creates a risk of confusion in the mind of the public sinnce the public notice
published in this docket states that “Continental seeks to have 138,907 acres removed from CCN
20866 Morcover, the Comimission’s Order sets the precedent that, regardiess of what acreage
is petitioned for decertification, the PUC Staff is authorized to unilaterally and implicitly amend
a petition to conform to what the PUC Staff believes the petitioner really intends regardless of
there being no documentation from the petitioner of the amendment. Such discretion on the pait
of PUC Staff is unworkable and unwise as it undermines the transparency and integrity of the

Commission’s CCN expedited decertification process.

# Comunission Staff’s Final Recommendation, pg. 2, Footnote No, 5,

% gea PUC Interchange Item No. 3 in this docket.
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2, The commission should rehear this ease in light of Northlake’s ETJ litigation with the

City of Justin,

The litigation currently pending between Northlake and the City of Justin concering
Justin’s illegal attempt to appropriate the 74,174-acre tract into Justin’s ETJT justifies the
Commigsion in reconsidering its Order in this case, Because the District Court of Denton
County has alveady determined in the Temporary Injunction that Northlake has a probable right
of prevailing in the litigation, and because the status of the 74.174-acre southern portion of the
138.907-acro tract af issue in this docket is in litigation, the Commission should reconsider its
Order and abate this proceeding until the question of whether Continental has the right to
develop the 74.174-acre tract as contemplated by the development agreement is adjudicated.

PRAYER

WHEREFORE, the Town of Northlake respectfully requests that the Commission
reconsider its February 17, 2016 Order, set this matter for rehearing, deny Continental’s petition
and so amend its Order. Specifically, Northlake requests that the Commission replace the last
full sentence of the Order’s Background section {which is in error) with the following: “Based
on the preceding, the Commission finds that Continental has not adequately shown that the
138.907-acre tract of land sought for decertification from Northlake's CCN No. 20866 meets all
criteria vinder TWC § 13.254(a-5).”

Northlake further requests that the Commission replace Conclusion of Law No. 4 (which
is in error) with the following; “Continental is not entitled to approval of the Petition because
Continental fuiled to petition for and accurately identify the tract of land to be decertified firom
Northiake's sewer CCN as required by Texas Water Code § 13,254(w-5) and 16 TAC §
24.113()."

Northiake further requests that the Commission replace Ordering Paragraphs 1 through 4

The Town of Notthiake’s Motion for Rehearing Page 8 of 10
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(which are all in error) with the following Ordering Paragraphs:

1. As to the area for which Continental petitioned for decertification, Continental’s Petition is
not approved.

2, The portion of Continental's 138.907-acre tract that is within Northlake's sewer CCN No.
20866 is not removed firom CCN No. 20866.

3. Narthlake's sewer CCN No. 20866 is not amended by this Order.

4. All other motions, requests for entry of specific findings of fact and conclusions of law, and
any other requesis for general or specific relief, if not expressly granted herein, are denied.

Northlake forther requests that the Commission grant it all such other relief to which it is

entitled.

Respectfully submitted,

KELLY HART & HALLMAN LLP
303 Colorado Street, Suite 2000
Austin, Texas 78701

Telephone: (512) 495-6413
Facsimile: (512) 495-6613

By, Mion K,Z/Z\_

Stephen C. Dickman
State Bar No. 05836500

ATTORNEYS FOR THE TOWN OF
NORTHLAKE
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CERTIFICATE OF SERVICE

I hereby certify that on the 11™ day of March, 2016, a true and correct copy of the
foregoing document was served on the individuals listed below by Email and First Class U.S.

Postal Setvice,

Leonard Dougal

Jackson Walker L.L.P.
100 Congress, Suite 1100
Austin, Texas 78701
Email: Idougal@jw.com
Tel: 512-236-2233

Fax: 512-391-2112

Matthew A, Arth

Attomey ~ Legal Division

Public Utility Commission of Texas
1701 N. Congress Ave.

P.0. Box 13326

Austin, Texas 78711-3326

Fmail; Matthew.Arth@puc.texas.gov

Tel: 512-936-7021
Fax: 512-936-7268

The Town of Norihlake's Motion for Rehearing
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Cause No. 15-08170-367

TOWN OF NORTHLAKE, § IN THE DISTRICT COURT
Plainttlf; g
§

v, g DENTON COUNTY, TEXAS
CITY OF JUSTIN, g

Defendant. g 367th JUDICIAL DISTRICT

ORDER GRANTING TEMPORARY INJUNGYION

On this day came to be considered the plaintiff, the Town of Northiske’s, requost for
temporaty injunctlon against defondant, the City of Justin,

The Comt, having considered the Request, the evidences presented, avguments of counsel,
and the pleadings on file in tils oase, is of the opinlon that plaintiff's request for a temparery
{njunction should be GRANTED,

IT IS THEREFORT ORDERED thet defendant City of Justih and its agents, servants,
employees, tepresentatives, and all persons or entlties of any type whatsoever acting in concert
with him or acting on his behalf, shall immediately ceaso and dosist any enforcement, exsrelse or
applleation of jurisdiction Involving the attached Exhibit A (the “Property”), including: aocts
involving the Development Agreement; and development, including permitting and inspections,
of the Property based on any plat,

The Court finds fiom the facts and svidencs set forth in plaintiff’s requost and the evidence
adduced at the hearing on this matter, that plaintift has suffered and will continue to suffor a
probable injuty from defendant’s violations of the Town of Northlake’s Ordinances, including by

defendant instituting subdivision development stendards of the City of Jusiin iu violation of the

ORDER GRANTING TEMPORARY INJUNCTION ~ :
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Town of Nerthlake's Subdivision Ordinence and by purporting fo ¢apand its extraterritorial
jurisdiction in violation of the Town of Northlake's Ordlnances establishing ifs official maps,
Without injunctive relief, defendant will engage in the acilvities enjoined, The Cowt finther finds
that unless defendant and ils agents, servanfs, employees, rapresentatives, dnd all persois or
entities of any type whatsoever acting In-concerl with il or acting on Its behalf are Immediately
enjoined as desoribed above, defendant will continue to violate the Town of Northlake’s
Ordlnances, Tnjunclive reliefis warsanted in this cause, as the Town hag suffered and will continue
ta suffor violations of its duly-enacted Ordinances with 110 recowrse to prevent such violations,

The Cowrt also finds from the facts and ovidenee sot forth In tho request and evidonce
adduced at the hearing on this matter that plaintiffhas a probable tight to molief nt final heating and
that there is a substantiol Jilcelihood that plaintiff will prevail on the metits at frial, that a temporury
injunctlon fssued to-defondant and ifs agents, servants, employees, representalives, and all persors
or entities of any type whatsoever acting in concert with It or acting on its behalf regarding the
above-desoribed aots is rensonable under the circumstances, The Court finds the violation 1s ltgelf
u finding of Injury,

1T IS FURTHER ORDERED that the Clerk of the Court shall forthwith issue a writ of
Temporary Injunction in conformity with the law and terms of this Order, Plaintiff as a
municipality is not required fo glve bond o secute » temporaty injunction, Once effective, this
Otder shall remain in full force and effect uniil defendant and its agents, sorvants, employées,
reprosentutives, and all persons or entities of any type whatsoever aoting in concert with It or adting
on its behalf fully comply with the above-described actions by immediately coasing end desisting

any enforcement, exerize or application of Jurisdiction involving the Properiy, including: acts
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Involving the Development Agresment; and development, including permitling and inspections,
of the Properly based on any piat.

IT 1S FURTHER ORDERED: {hat this Tomporary Infonotion shalf remain in offect ’ .
pending entry of final judgment ox; the permenent injunction and final tilal on the meriés. Itis

therofore ordered that this oase be st for frial on Q A7) 20 . 201_5 at

Q_Laﬁ_@/p.m. ﬂ |
Slgned on @G/'Y Z(? » 2015, lll_____'g;‘?D_,;m_ :

WMWQ%, o,

PRESIDINGAUDGE
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. Exhiblé A .
' Metes and Bounds Dosoviption of Property

SOUTH TRACT

BBING n 74,174 a0x0 tract of land in the Mary Potk Survay, Abstiast Numbey 993, slinated In

Denton County, Toitas,-amd being aportlon of thal ceviein traot of land desvilbed In deed to

Wood Ranch 78 Limtted Linbility Company, reocidod in Tnstinraent Number 2007-106241,

_ Derd Renpzds, Donton Gonnty, Texas, and betng all of Bxhibit A1, and A-3, desolbed in deed
to Wood Wells 78 Limted Liablljty Company, raoorded in Instiument Nunber-2007-106242,

" Deod Reoords, Doiton Cotnty, Texas, The beathngs forTite dosoyiption ave based on the benring

of the south line of flie satd Wood Family Holdings, LLO, vasorded In Tnstainient Number2010-

128035, Deed Rooords, Denton County, Texas., Sald 74,174 aore iac] belng dosoribed by motes

fnd bounds g follows;

COMMENCING at 8 " Jron rod atthe novihwost vomer of 2ald Wood Ranoh traot; snme being
{lie noithwest ooxner of that sertaln traot of lad dosorlbed in deed to Caxt J, and Catla J,
Havdeman, yeoorded in Josirament Numbor 2012-3148, Doed Records, Denton County, Texes,
samo bolng tn the approxlmate centerline of Boss Range Road, 4 varlable width publevight-of

Way;

THENCR Norih 89°34'00! Rast, deperting 2ld Boss Range Road, long tho nouth tne of sald
Waod Ranoh trast, and satd Haxdeman teaet, a distanos o£ 685,99 Feet to 14" Iron rod vl
plastio cap atampad "TRYLS 4818 found ot the noxthenst sovner of sald Hardeman frav, sarmo
belng the POINT OF BRGINNING;

THRNOB Norih 89°3#00" Bast, doparting satd Hudeman fraot, vontimiing along the seld novth
Hne of the Wood Ranch teact, n dlstance of 809,00 Peet to 4 ¥4 Jvon rod found; ,

THENCR Sotth 0°23'26" Rast, depaiting seld north Hne of the Woogl Ranah tract, atong tho onst
Hne ofthe sald Wood Runoh traet, prssing onto the enst Hine of dald Bxhibit/A-3 ot & distanos of
1779.26 Feat, and conthnus for a tolel distance of 2317.40 Fest to n }4* fvon rod found et the
south onst oorner of sald Bxhibit A-3;

THENCE Noxth 89°05'20" West, slong the south lne of sald Bxhibit A~3, passing onto the south
lino of sald ‘Wood Ranoh tract, at a distance of 162,04 Fesl, and contine for a tofal distance of
1493,85 et to a '4Y dron rod with plastic oap stampad "RPLS 4818" foymd at the aeuthwest
oorner of sald Woad Ranoh traot, same being In the sald approximate conterline of Boza Rangs

. Ron,d; . [

THENCE Nozth 0°26'17 West, doparting said south ne of the Wood Ronolf iraot, along the
anld pproRtinate gonterline of Bass Raiige Road and-the west Hno of aald Wood Renoh liaof, a
dlstance of 1982.35' Root to n PK. nnit fovnd at the sowthwest corner of zald Havdeman iraet;

THENCE Nowh 89°3400" Bnst, depmting sald apprexdmats oentertlng of Boss Reangs Road and
safd west Hne of the Wood Ranoh tract, along the south Kne of sald Hardeman fract, & dlstanag of
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69608 Foet 0.4 %" fron o with plastlo cap stanapéd "RPLS 4818% found at the southoast corner
of apitt Hordamantiaol

TENCE Noxth 0929129 West, 0 spnudlniy tho 8ald sohth fine of sqld Hakdgman tuiot, dlogg tho
g0t line of satd Haddmmn tract, a distunce of300,00 Fook to the POMNT OF BRCGINNING; gad
conbelning B computed aven of 74,174 Acrbs, wicre or laga, i
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DEVELOPMENT AGREEMENT

~ 'This Dovelopment Agreement (this "Agismept") Js dxgcwted between Continental U8,
Managemont Corpopstion, n'Texas cttporation ("Owneyy andl This Clty vf Justin, Texas, a
- gonerdl Jew oty (the “City") {Owner and Cily, bolng rofoyred to, individoally, as a "Rasty! and,
galloctively, o the "Partias”) To be effoctive on the Effeative Dafe, ob defingd in Seotlon 11,10,

ARTICLEX
RECITALS

WHERIEAS, Owner is the owier of approkiwintsly 138,906 poxes of lind siivated in tlie
Mary Polk Survey, Abstract Number- 993, Denton County, Texas (fhe “County!) desoribed by
motes and bounda on Txhibit A (he "Propexty”) aud shown on Exhibit B, which property i
nndeveloped; and

WHEREAS, Owner submitted a petition io the City requesting flintthe Cliy ‘exiend it
exteaterriforial furlsdiotion ("ETI") to inglude ail of the Pi’dp‘b»‘l& Uit was not proviously in the
City's, BTJ, which petition was approved by the City Coungll on Angust [0, 2013, by adoption of
Ordingnoe No, §92-15 expaniding the City's RP ta Include alt of tlie Proporty; and

WHERREAS, Owner intends that the Property he dovoloped 25 high-guality, master-
plaaned, vosidenttal commmily with mintinuin ore-hinlf acre lots served by on-sle septio
systems and retail City watey service ox, in the alternative, with rminlmium 7,000 sqaare foot lots
served Ly rétail City water and sewer servioe, purswant to devalopment regulations contained in
this Agreement; and

WHERIBAS, this Agrecment will be recorded in the deed records of the Couaty (so asto
bind Owner and all future owmerd of the Propetty or any partlon thereef), and will provide
repnlatory cerlainty during the term of this Agreoment; and . .

WHEREAS, Owner does not have any {nterest in the minerals underiying the Property;
and

WHEREAS, the Texas Commission on Environmental Quallty (“TCRQ" or its
predetessor hed isstiod derfifivate of convenlence and necesaity ("CCN") number 13201 to Aqua
Texay, Ing. ("Aqua Texag®) fo pravide vétail weter sstvice to the Property and hes fssued CCN
number 20866 to the Town of Norihlake to provide retail sewer service to a portion of the

Property; and

WHEREAS,'provision of water sexvice to the Propurty by Aqua Toxas will substontially
arvest the sound growth of the City and will adveysoly tmpéot the potential for annexatlon of the

Praperty inta the Clty's corporate limits; and
WHEREAS, Ownes intonds to sesk bxpedited roloase of the B;g}:eny ficim Adila Toxay

CCN servioe groa for retail waitet. servics and to make the City the sole.water GCN liolder for the
Praporty; and
Davelopmont Agreemont ~Page |
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(#  "The Clty shail pay to Owner or its assignes, or on bofore July 31 and Yannary 31
of each year, the Water Impact Foos collected wifhin the Property for the preceding six-month
perlod from January | ta June 30 and from July 1 to December 31, respeotively, together with an
aocounting of such fees idenilfying thie addross of the residence for which auch feos wore paid,
payor, dafe and amonnt paid, and any ofher information reasonably requsstsd by Owner, imtil
Ovmer i3 relmbursed in full for all Biigible Brpenses.inouired by Owner n connection. with
release of the Property from Aqua Texas' water CCN plus 10% of such costs, For purposes of
this. Agreement, "Bligible Bxpenses motns all affomey's fees, engincering foss end
sompengation. paid to the former CCN-holder in accordance with Seotion 5.1(b).

4.5 Parklend Dediciflon, Owner shall dedioats paridand to the City In socordance with
the Cily's park dedioation requirements in effect as of the Effective Date, some or all of which
propecty may be In the flgodplain,

4.6 Amexation und Zoning, Annexation dnd zoning of the Property shall be subjeot to
the Clty's standard fees {collectively, the "Annexation and Zoning Fees"),
4.7 Excluglve Pees, Bxoept for Plat Review Fies, Plan Reviow Fees, Resldential Fees,

Woeter Impnot Faes, Sewer Impact Tecs (If applicable), Infrastructure Inspectlon Fees (in
accordanoe with Seetlon 3;3) ond Amnexatlon and Zoning Fees, no other-fees or chatges of any
Kind are due and payable (o the City in connection with the development of the Property.

CLE

.EUBLEC INFRASTRUCTURE: RETAIL U !m’l’y SERVICE
5.1 Qe;'tlimntgg of Conyenienee and Nooessity.

. (3  Within 30 days after the Bffective Date, Owner shall subroit a petition to the
Public Utilities Commission (the "PUCY pursusni to Seotion 13.254, Texas Water Code
{"Section 13,254"), requesting cxpedited release of the Property from Aqua Texas' walor CCN
sorvice ares and the Town of Nosthlake's sewer CCN service aron, and shali provide g copy of
such petition to flie City, The, City shell coopsrate with Owner to remove the Property from
Aqua Toxes' water CON sexvioe aroh and Northlake's sewer CCN servioe ares and 1o add the
Propedy to the City's watey CCN serviso ars and, upon Owner's written requsst, to add the
Froperty to the Cily's dotwer GCN servipe aren,

{b)  The City shall provide written notice to the PUC of the Clty's intent to provide
retail water service to the Property within fifteen (15) days ofter recsipt of wrliten vequest from
Owmer, ‘The Cty shell not provide such notice to the PUC excopt wpon receipt of widtten request
from Owner, If the Froperly is removed from Aqua Teas' water CCN, Owner shall pay
compgnsation, 1f any, to Aqua Texas as determined by the FUC in accordance with Ssction
13.254 o behalf of the City, subledt fo xight 1o relmbursement pursuant 1o Seotlon 4,4,

(o)  The City shall pyovide writtei notice to the PUC of the City's intent to provide
retail sewer ssrvics to the portion of the Property removed from the Town of Northlake's sawer

Development Agresment ~-Page 7
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CCN within fiftesn (15) days after reoclpt of written request from Owner, The Clty shall not
provide such notice to the PUC sxoept upon reseipt of written request from Owner,

52 Retall Water Seyvide: Constiniclf Infrastricture,

(a)  Retall water sorvios fo tlie Property for development In accordance with this
Agreement will be provided by the applicable CCN-holder.

(%)  Provided tho Property is rcleased from Aqua Texas' water CON servics area in
avgurlance with Section 5.1, Owner shall deslgn and oonshruet or ommse 1o be designed and
aoustacted approximately 170 lnoar foet of elght-inoh water main sized o serve the Property
(the "Off-Site Weter Main") and all on-site water infrastractwrs for the Clty to provide retail
water service to the Froperty, At the'City's request, Owner shall oversize ths Off-Sito Water
Main with [2-inch water maln, provided the City pays 1/2 of all costs azsoclated with design and
construction of the Off*Site Water Main prior to commencement of construction of the OffSite
Water Main, If the City does nof deposit funds for the Clty's 1/3 share of such costs in an caorow
account designated by Owner or make other payment airangements acceptable to Owner within
30 days after Owner delivery notics of tufent to commence oonstrwetlon of the. Gif-Site Water
Main, Owner may install the Off-Site Water Main o3 an gight-inch main and, shall have ne
obligation to oversize the Off-Site Water Main,

(c)  Water sexvioe by the Cily to portions of the Property looated within the City's
vrater CCN service avea shall be ot the Clty's generally appliosble in-oity rates, :

5.3 Retall Scwor Seivios, At Ovmer's optlon, sewer service to the Property shell be
provided by:

“(a)  Indlvidual on-site septio systemns omr each platted Jot. Owner shall obtain a septio
tank liconse for each platted lot from the County Health Department in acoordance with
applicable regulations; or

(®)  The City, provided the Properly is released from the Town of Northlake's sower
CCN 'servios area in accordance with Seotion 5.1 and Owner constructs at Owner's expense, all
infrastrioture determined by the City to be necessary to comneot to the Clty's sewer system, -

54 Roadways,

{8)  Owmer shall dedicate right-of-way to the Clty for Boss Range Road adjacent to
the Property suffiolent to provide a total of 30 fest of right-of-way from the centerline, In
connection with final platilng the Property adjacent to Boss Range Road, Owner's sole
obligation with respect to Boss Range Road shall be dedicatlon of such right-of-way. Owner
shall have no obligatlon {o construot, or finanoe the constrvotion of, any Improvements to Boss
Runge Road, ' . .

{v)  Owner hag no obligation o dedioate right-of-way or construct Improvements to
John Wiley Road. '
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CAUSE NUMBER (FOR CLERK USE ONLY)}

CiviL CASE INFORMATION SHEET

D-1-GN-16-001949

COURT (FOR CLERK USE ONLY): 2 61st

S1vLED TOWN OF NORTHLAKE, TEXAS V. PUBLIC UTILITY COMMISSION OF TEXAS

{e.y., John Smith v, All American Insurance Co; In re Masy Ann Jones; In the Maiter of the Estate of George Jackson)

A civil case information sheet must be completed and submitted when an original petition or application is filed to initiate a new civil, family law, probate, or mental

health case or when a post-judgment petition for modification or motion for enforeement is filed in a family law case. Thé information should be the best available at

the time of filing.

1. Contact information for person completing case information sheet:

Names of parties in cases

Person or entity completing sheet js:

Name:
Stephen Dickman

Address:
303 Colorado, Ste, 2000

City/State/Zip:
st 8701

Signature;

Email:

stephen dickman@kellyhart.com

Telephone:
312-495-6413

Fax:
512-495-6401

. State Bar No;
05836500
s o AL

+

Plaintiff{s)/Petitionee(s):

Town.of Northiake, Texas

Defendani(s)/Respondent(sy

Public Utitity Commission of Texas

fAtisely additional page as necessary to list afl parties}

Attomey for Plaintifi/Petitioner
[ 1Pra Se PlaintitfPetitioner
[ Titie IV-D Agency
[JOther:

Additional Partieg in Child Suppert Case;

Custadial Parent:

Non-Custodial Parent:

Presumed Father:

2, Indicate ¢ase type, or identify the most important issue in the case (select only 1):

Civil Family Law
Post-judgment Actions
Contract Injury or Damage Real Property Marriage Relationship (non-Tiile IV-D)-
Debt’Contract [ lAssauiv/Battery [ZIEminent Domainf  Annulment _{Entoreement
Clconswner/DTPA EJConsmwtinn Condemnation Declare Marriage Void [ IModification—Custody
CIDebtiContract [CDetamation [prartition Divaree CModification—Other
{IPraud/Misrepresentation | Malpractice [Tquiet Tide [with Children Title IV-D
[TJottier Debt/Contract: [ lAccounting [ TTrespass to Tey Titls ["INo Children [ TEnforcement/Madification
— Dchal DOther Eroperty: [: Paternity
Foreclasure LMedical — [IReciprocals (UIFSA)
[ 1Home Equity—Expedited ["JOther Professional [JSuppost Order
[ JOther Forectosure Liability: Tetated 1o Criminal
o . . i 3 ]
L;:?:;::z: E]lidrg:g;:;ehlcle Accidant l\(lalters Other anni{y Law Pﬂrent»_Ctiild _Belnﬁonship
EJLandlord/Tenant Product Liability fﬁxg unch:); . .‘IrSn(}‘orce I;‘o‘rcngn EIA mgti;r‘lmdo‘ption with
c . Qi1 JIudgment Nisi wdgmen ermination
D;J::nggﬂ':];etmon gf:::‘?z ::::::Labili ty Nqn—DisclOS\l}‘G [ JHabeas Corpus Chfld Protection
[lother Contract: " List Product; Seizure/Forfeiture ane Change LJchitd Support
' CIWrit of Habeas Corpus— | []Protective Order L ICustody or Visitation
[Jother Injury-or Dumage: Pre-indictment | Removal of Disabilities Gestational Parenting
[:IOther:. Dﬂf Minority Bgran dparent Access
_ Other: [EiPdternity/Parentage
Employment Other Civil CTermination of Parental
ClDiscrimination R Administrative Appeat [CILaswyer Discipling Rights
[ lRetaliation [T Antitrast/Un fair {Jperpetuate Testimony [JOther Parent-Child:
Elrermination Competition Seeurities/Stock
[ Iworkers' Compensation [TJCode Vivlations Tortious Interference
[ JOther Empltoyment; [ JForeign Judgment [other:
, Elintellectuat Property
Tax Probate & Mental Health
[_IFax Appraisal Probate/Wills/litestate Adminisiration jCuardianship—Adult
[Ttax Delinquency [IDependent Administration TlGuardianship—Minor
[Jother Tax independent Administration {Inental Health
[_JOther Estate Procecdings [other:
3, Indicate procedure or remedy, if applicable {may select more than 1)1 )
L_lAppeal from Muniespal or Justice Court [ IDeclaratory Judgment L IPrejudgment Remedy
I Arbitration-related [Garnishment [TIProtective Order
ClAttachment Blntcrplcadcr [Receiver
!] Bitf of Review License []Sequesiraﬁon
[cestiorari {IMendamus DTempotaxy Restraining Order/injunction
[ JClass Action gl’nst-judgment Turnover

4. Indicate damages sought {do not select if it is a_family law case):

[Jover $1,000,000

Less than $100,000, including damages of any kind, penaltics, costs, expenses, pre-judgment interest, and altomey fees
{Z]Less than $100,000 and non-monetary relicf
[(TOver $100, 000 but not more than $200,000

CIover $200.000 but not mere than $1,000,000
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THE LAWYER REFERRAL SERVICE OF CENTRAL TEXAS

A Non-Profit Corporation

IF YOU NEED A LAWYER
AND DON’T KNOW ONE,
THE LAWYER REFERRAL SERVICE
CAN HELP

512-472-8303
866-303-8303 (toll free)
www.AustinLRS.com

Weekdays 8:00 am to 4:30 pm
$20.00 for first half hour attorney consultation
(free consultations for personal injury, malpractice, worker’s compensation,
bankruptcy, and social security disability)

This service is certified as a lawyer referral service as required by the State of Texas
under Chapter 952, Occupations Code. Certificate No. 9303

S| USTED NECESITA EL CONSEJO DE UN
ABOGADO Y NO CONOCE A NINGUNO
PUEDE LLAMAR
A LA REFERENCIA DE ABOGADOS

512-472-8303

866-303-8303 (llame gratis)
www.AustinLRS.com

Abierto de lunes a viernes de 8:00 am-4:30 pm
$20.00 por la primera media hora de consulta con un abogado
(1a consulta es gratis si se trata de dafio personal, negligencia,
indemnizacion al trabajador, bancarrota o por incapacidad del Seguro Social)

This service is certified as a lawyer referral service as required by the State of Texas
under Chapter 952, Occupations Code. Certificate No. 9303
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