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COMPLAINT OF J. HINKEN § ,^EFQRE THE S^A'A OFFICE

§ FILNG^CLEhbF
AGAINST

§
BASTROP WEST WATER AND § ADMINISTRATIVE HEARINGS
PAUL KLAUS §

MOTION TO AMEND PROCEDURAL SCHEDULE

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

COMES NOW Bastrop West Water and Paul Klaus (collectively BWW), through their

attorney of record, and files this Motion to Amend the Procedural Schedule and to support this

motion shows the following:

Lack of Notice

To date, neither BWW nor its attorney has received a copy of Order No. 2 or the

Commission Staff's Settlement Conference Information by mail or electronic means.

According to the Commission's procedural Rule 22.101, any person may appear before

the commission or in a hearing by authorized representative. The presiding officer may require a

representative to submit proof of his or her authority to appear on behalf of another person. The

authorized representative of a party shall specify the particular persons or classes of persons the

representative is representing in the proceeding. Thereafter, a party is required to provide notice

if the authorized representative changes.

The Commission's rules require a party, at or before the time any document or pleading

regarding a proceeding is submitted to a presiding officer, to file a copy of such document or

\^



pleading with the Commission, filing clerk and serve that document on all parties'. 16 Texas

Administrative Code §22.54 requires the Commission to provide notice in accordance with APA

in addition to any other .notice required by law. SOAH's procedural rules require a' party, on the

same date a document is, filed, to serve that document on each party or the party's authorized

representative by hand-delivery; by regular, certified or registered mail; by electronic mail, upon

agreement of the parties; or by facsimile transmission2.`Both SOAH's rule and Commission Rule

22.74(d) require a certificate of service that indicates the method of service.

SOAH's Rule 155.155(b) states an Administrative Law Judge's ruling that is.not made

orally at-a recorded prehearing conference or hearing shall be in writing and issued to all parties

of record: .'
. .

On November 30, 2015; attorney Deea Western entered a written appearance on behalf of

BWW when she filed BWW's Response to, Order of Referral. That, responsive pleading

contained all applicable contact information for Ms. Western and indicated the° party(ies) she

represented. Ori January 5,20_16; Ms: Westernappeared, in person,-on behalf of-BWW at the

Prehearing Conference. At that conference, Ms. Western provided the Commission's attorney

with an email address the Commission, could use, to serve documents electronically.

Unfortunately, Order No. 2 was not served on^lYls. Western. Similarly, the Commission,

Staff's Settlement Conference Information, dated January 19, 2016, was- not served on Ms.

Western. BWW's attorney did not discover either document had been filed-in this matter until

January 27th after Ms._Western receivedan email from the Commission's attorney 3

Burden of, Proof

Order N.6.2 improperly places the burden of proof on BWW.

,- _ _ _ . - -- - " -
^ i n .:, Code

c^n^v TCxaS AdlnllllstlaLl^e yv^.i

' 1- Texas Administrative Code § 155.103(a).
' Exhibit 1.
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According to the Commission's Rule 24.12, in any proceeding involving any proposed

change of rates, the burden of proof shall be on the provider of water and sewer services to show

that the proposed change, if proposed by the retail public utility, or that the existing rate, if it is

proposed to reduce the rate, is just and reasonable. In any other matters or proceedings, the

burden of proof is on the moving party [emphasis added].

The excerpt below is from a consumer informational brochure the Commission has

posted on its website4. The Commission clearly explains to consumers who file a complaint with

that the burden of proof is on the individual that files a formal complaint.

What happens if a hearing is required?

The hearing is much like a trial where testimony and evidence can be admitted for the
Administrative Law Judge's (ALJ) consideration in making a decision on the case. In a
hearing, testimony is provided in written form and filed before the hearing. After
considering the evidence admitted during the hearing, the ALJ will make a
recommendation to the PUC on whether the complainant has provided sufficient proof to
show that the utility or other entity was in compliance with or in violation of any PUC
law, order, rule, or regulation [emphasis added].

According to all authoritative sources, the burden of proof in this matter is on Ms.

Hinken. Footnote 3 in Order No. 2 is further support for this conclusion. Footnote 3 refers to

SOAH Rule 155.503(a), which authorizes dismissal of a contested case, in whole or in part, for

want of prosecution if the party seeking affirmative relief or the party requesting the hearing

[emphasis added]:

(A) fails to appear for any hearing of which the party had notice; or
(B) fails to prosecute the case in accordance with a requirement of statute, rule, or order

of the judge.

Ms. Hinken filed a formal complaint. Ms. Hinken, not BWW, is seeking affirmative

relief. Therefore, the burden of proof rests on Ms. Hinken.

4 Exhibit 2.
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Proposed Amended Procedural Schedule

BWW has discussed this motion and the proposed amendments with the
Commission.

In order to avoid hardship on Ms. Hinken by simply reversing the direct testimony filing

deadlines, BWW proposes the following amendments to the schedule:

EVENT DEADLINE
Complainant's direct testimony due March 7, 2016
BWW's direct testimony due April 7, 2016

Staff's direct testimony due May 6, 2016
Rebuttal testimony for all parties due June 6, 2016

Discovery period ends June 17, 2016
Objections to direct and rebuttal testimony due July 1, 2016

These schedule changes will also require the hearing dates to be reset. BWW proposes

that the contested case hearing be reset to one of following dates:

• July 6-8 or
• July 11 - 15

Relief Requested

BWW respectfully requests that the Administrative Law Judge find that the burden of

proof rests with the complainant, Ms. Hinken. BWW also respectfully requests that the Judge

amend the procedural schedule and hearing dates as requested.

Sincerely,

^^ &

Deea Western
Attorney for B W W
223 Mandy Lane
Red Rock, TX 78662
(512) 581-1090
deeawestfall! amail.com
SBN: 00785378
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Certificate of Service

I certify that a copy of BWW's Motion to Amend the Procedural Schedule was served

on the complainant by certified mail, return receipt requested, and the Commission's attorney by

email on February 3, 2016.

^^'

Deea Western
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Western, Deea

From: Deea Westfall <deeawestfall@gmail.com>
Sent: Friday, January 29, 2016 9:02 AM
To: Western, Deea
Subject: Fwd: PUC Docket No. 45207 Settlement Conference

Sent from my iPhone

Begin forwarded message:

From: "Aldridge, Jason" <lason.Aldridge@ puc.texas.eov>
Date: January 27, 2016 at 10:28:03 AM CST
To: T PE <realOest@hotmail.com>, "deeawestfall(a^gmail.com" <deeawestfallC@gmail.com>
Cc: "Aldridge, Jason" <Jason.Aldridee@ puc.texas.gov>
Subject: PUC Docket No. 45207 Settlement Conference

All,

I have reserved a meeting room for those that will attend the settlement conference in person. It is on
the eighth floor of the PUC building at 1701 N. Congress Avenue. It is not in the secured portion of the
building so you can go directly to the eighth floor and it is next to the elevators in room 8 Central. For
those that would prefer to call in I have also arranged a conference bridge. You need to call the toll free
number and enter the access code and you will be able to participate by phone. If you have any
questions feel free to email or call me.

* USA Toll-Free: (877)226-9790
* ACCESS CODE: 2130913

Thanks,

Jason Aldridge

Attorney - Legal Division
Public Utility Commission of Texas

astill..a^(Il'7.{I%^f.l%^)ll(`.1_exat^'^.^i'ot-

1701 N. Congress Avenue

P.O. Box 13326

Austin, Texas 78711-3326

TEL: (512) 936-7255
FAX: (512) 936-7268
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