
or ^ q

Any order in this matter must address refunds of these overcharges, irregardless of what rates are

approved. It is unfair to expect ratepayers to review years of their past billings and request these

refunds. The applicant should be ordered to refund with interest all of the late charges it has

made that are not in compliance with its tariff. It should be penalized if it fails to do so.

It is critical that late charges in the future give Cresson's rate payers 30 days to make payment.

The evidence shows the applicant mails its billings from a post office other than the rural post

office serving the applicant's customers. Due to the delays these mailing practices create,

ratepayers usually only have a window of a few days to pay their bills unless a 30 day

requirement is imposed. Cresson either recommends that the time period for a $5.00 late charge

be made 30 days, or that the applicant be ordered to mail his future billings from the Cresson

post office. The Texas Attorney General in opinion H - 1289 reiterates that utility late charges

are not to be punitive but to approximate as nearly as possible the cost to the utility of their

collection. The applicant provided no evidence to show that its collection costs exceed $5.00 and

provides no explanation for its practice of ignoring the late charge provisions in its tariff.

The evidence shows that the applicant one day decided it would like to make more money from

its
water utility. It noticed that a nearby municipal water system was charging higher water rates

than it was. It filed a rate change increase for the nearby water system rates increased by 10%

just for good measure. Never mind that there were few similarities between its system and the

municipal system.
Never mind that other nearby water system's rates were lower. Since its rate

increase was challenged, the regulatory authorities have spent much time and effort trying to see

if such a rate increase is justified. It has been found not to be justified. The only thing the

applicant has proved is that it would like to make more money.

The evidence has shown a total disdain by the applicant for TCEQ rules and procedures. It has

shown a total disdain for controlling statutes, ignoring them at its own discretion It failed to file

a required certificate to bring the current appeal under an assumed name, and hence the TCEQ

has no jurisdiction to hear this appeal. The applicant ignored the statute prohibiting it from filing

two statements of intent and rate increase requests within twelve months, and hence the TCEQ

has no jurisdiction to hear this appeal of an illegal filing. The applicant refuses to improve the

quality of its water, yet fails to get the required permission from the TCEQ ED to exceed
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secondary drinking water standards. The applicant promised to keep its records and books in

accordance with the applicable statutes and rules when it applied for its CCN. It refuses to keep

that promise. The applicant promised to establish and fund a reserve account for future

maintenance when it applied for its CCN. Instead of keeping this promise it has repeatedly taken

rate payers money from its water company and used it for the owners personal use. The

applicant ignores its current tariff, assessing late charges as it wishes irregardless of its tariff and

threatening ratepayers with disconnection if they don't pay its illegal late charges. The applicant

refuses to maintain its system, allowing electricity saving equipment to remain in disrepair for

over a year.

Now the applicant asks that it be rewarded by attempting to use a regulatory process to give it a

return on its investment, even though by any definition that investment is contributed by the

developer. It hopes the ALJ will ignore the millions of dollars of real estate sales it has enjoyed

in large part because of these developer contributions.

Cresson's citizen rate payers deserve better than this from their regulated water company. They

deserve to have the statutes, rules, and regulations followed. Cresson spent considerable money

to determine if the applicant was entitled to a rate increase. It employed an independent third

party who found that applicant was entitled to an increase, but certainly no where near the

magnitude it wanted. After months of further scrutiny, Cresson's rate increase order is

effectively sustained.

The AU should grant Cresson's motion to dismiss the current appeal. The AU should grant the

HOA and Perdue's motion to dismiss the current appeal. If the AU refuses to grant either of

these motions, it should order these rates:

Monthly Base Rate including 0 gallons:

Residential Meter Size: 5/8" or 3/4": $ 42.37

1": $70.61

1 1/2": $141.32

2°': $226.10

3": $254.15

4": $706.55
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Gallonage charges, including a 22 cent per 1,000 gallon pass through of the Upper Trinity

Groundwater District Conservation District fee:

$1.21 for each 1,000 gallons over the minimum for the first 15,000 gallons,

$2.53 per 1,000 gallons for the next 15,000 gallons,

and $3.33 per 1,000 gallons thereafter.

Miscellaneous fees:

Tap Fee: $529.48

Reconnect Fee, non payment: $25.00

Customer Request: $42.36

Transfer Fee $35.00

Late Charge $ 5.00, assessed if

payment not received

within 30 days of

mailing

Returned Check Charge: $26.47

Deposit $50.00

Meter Test Fee $26.47

The ALJ should order the applicant to immediately refund the illegal late charges it has required

its ratepayers to bear. The ALJ should deny allowing the applicant to recover any rate case

expenses.

Respectfully submitted,

THE CITY OF CRESSON

/^ 10^
Ron Becker, Authorized Representative
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CERTIFICATE OF SERVICE

I, Ron Becker, hereby certify that on the 23rd day of May, 2013, a true and correct copy
of this document was transmitted by electronic mail, in accordance with SOAH Order No. 1, to

the parties listed below:

Bridget Bohac, Chief Clerk
TCEQ, Office of the Chief Clerk
P. O. Box 13087
Austin, Texas 78711 - 3087

Harold Scott Perdue

137 Constellation Drive

Cresson, Texas 76035

Kayla Murray
TCEQ, Environmental Law Division

P. O. Box 13087

Austin, Texas 78711 - 3087

Lambeth Townsend

Eileen McPhee
Lloyd Gosselink Rochelle & Townsend, P. C.

816 Congress Avenue, Suite 1900

Austin, Texas 78701-2478

Scott Humphrey
TCEQ, Office of Public Interest Counsel

P. O. Box 13087, MC - 103
Austin, Texas 78711 - 3087

Ron Becker
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SOAH DOCIZET NO. 582-12-6250

TCEQ DOCKET NO. 2012-0786-UCR

APPEAL OF THE CITY OF CRESSON'S § BEFORE THE STATE OFFICE

§
ORDER SETTING RATES FOR BFE § OF

§
WATER COMPANY § ADMINISTRATIVE HEARINGS

THE EXECUTIVE DIRECTOR'S CLOSING ARGUMENTS

TO THE HONORABLE WILLIAM G. NEWCHURCH, ADMINISTRATIVE LAW JUDGE
("ALJ"), AT THE STATE OFFICE OF ADMINISTRATIVE HEARINGS ("SOAH"):

COMES NOW, the Executive Director ("ED") of the Texas Commission on

Environmental Quality ("TCEQ" or "Commission"), and files this Closing Argument in the

above-referenced matter.

I. INTRODUCTION

BFE Water Company ("BFE" or "Applicant") is an investor-owned utility providing retail

water service in Parker County, Texas under Certificate of Convenience and Necessity ("CCN")

No. 12899. On January 27, 2oog, BFE filed a rate change application with the City of Cresson

("City"), which, at that time, had original jurisdiction over BFE's water rates. There were some

issues regarding the City's surrendering of its jurisdiction to the TCEQ, and as a result, a

subsequent application was filed with the TCEQ on October 6, 2oog, along with two

amendments, filed on November 4 and 9, 2009. It was determined that the City had not

surrendered jurisdiction and the TCEQ returned this latter application on May 25, 201o. The

City held a preliminary hearing on BFE's water rate increase on November 2, 2011. The City

issued a rate order on January 24, 2012. The City passed an ordinance on February 14, 2012,

surrendering its jurisdiction over BFE's water rates to the TCEQ. BFE filed a petition with the
« ---.

A Prelimina--- - ^ -
TCE --6n 1VIarcli^ -^20^2- ursu^nt^o Te^tiV^C^d^( TWC )-^i3^4S . I'Y

hearing was held on June 7, 2012, at which time the interim rates set out in BFE's May 30, 2012,

Motion for Interim Rates were adopted. The following parties were named: the Applicant

("BFE"); the City of Cresson ("City");. Harold Scott Perdue and Bourland Field Estates

Homeowners' Association, Inc.; the Executive Director; and the Public Interest Counsel

("OPIC"). A Hearing on the Merits was held April 2-3, 2013.

Executive Director's Closing Arguments
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II. APPLICATION FOR A WATER RATE INCREASE

The commission shall hear an appeal under TWC §13.043(a) de novo. Moreover,

pursuant to 3o Texas Administrative Code ("TAC") §291.12, the burden of proof is on the

provider of the water service to show that the proposed rate is just and reasonable. The ED has

reviewed BFE's application and the supporting documentation that was provided to the TCEQ

for inspection. After reviewing the information provided, the ED made recommendations in his

pre-filed testimony for a rate which he determined was just and reasonable.' This rate was based

on the ED's recommended revenue requirement which was designed using operation and

maintenance expenses, taxes, annual depreciation, and rate of return. The ED also made

recommendations regarding undercharges and rate case expenses.

III. MAIN ISSUES IN CONTROVERSY

The main issues that the ED will address in his closing arguments are income tax

requirements, the use of a reserve account, developer contribution, depreciation schedule issues

(ground storage tank capacity, fire hydrants, and construction cost estimate), pass through fee

and proposed late fee, and rate case expenses. The ALJ also asked the ED to provide an

explanation of "public interest."

A. Income tax requirements

Since BFE Water Co. is a d/b/a of BFE Development Corp., it must report its taxes using

Schedule C.2 It is not required to file its tax return on the same form as BFE Development Corp.3

Because of the Schedule C filing of BFE Water Co.'s operations, Mr. Richard Bourland (owner of

BFE) himself is responsible for paying self-employment tax and federal income tax in years the

business makes money, and may recover this amount through the cost of service of the water

company.4

30 TAC § 291.31(b)(i)(D) states that a utility's income tax should be calculated in

accordarnce°with^TWC § i3;^85(#);-if-apglkabl(r-Hazvev&,-TWC-§-i3-.185(f)-does not applyto BFE " ---"

Water Co. because BFE Water Co. is not a member of an affiliated group that is eligible to file a

consolidated income tax return.5 Corporations, and not individuals or shareholders, benefit

from consolidation because the corporate tax rate is applied to corporate entities only. BFE

1 Direct Testimony of Brian Dickey, Pg.17, Lines 1-7.
z This is true if BFE Water Co. is owned by Mr. Bourland. See Cross Examination of Debi Loockerman, Tr.

Pg. 471, Lines 11-12, 14-16.
3 Cross-Examination of Debi Loockerman, Tr. Pg. 471, Lines 11-12; 14-16.
4 Id., Tr. Pg. 455, Lines r9-21.
5 INTERNAL REVENUE CODE § 1501 states that, "An affiliated group of corporations shall ...have the privilege
of making a consolidated return ...in lieu of separate returns."
Executive Director's Closing Arguments
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Water Co.'s income and expenses are reported on Schedule C of Mr. Bourland's individual tax

return. Because BFE Water Co. is not being treated as a corporation for federal taxation

purposes, it was correct to calculate its income tax in the cost of service in accordance with 3 0

TAC § 291.31 instead of TWC § 13.185(f).

The TCEQ's rules require the ED to include federal income tax on a normalized basis.

Normalization is the averaging of depreciation expense that varies dramatically between years

(due to income tax regulation) so that the effect of such expense is spread more evenly over a

period of years.6 This ultimately means that depreciation is calculated on a straight line basis

rather than the accelerated basis allowed by the Internal Revenue Code.7By normalizing federal

income taxes, the ED stabilizes the rate over a number of years and spreads the tax evenly

among customers who are currently obtaining water from BFE Water Co., even though BFE

Water Co. may not owe taxes in the current year.$ Because the accelerated depreciation taken in

the current year will not be available in future years, any tax difference should reverse in future

years.

The ED applied a 15% tax rate to BFE Water Co. because this is the lowest possible tax

rate for a business corporation. Using this low corporate rate is appropriate because BFE Water

Co.'s net income does not exceed $50,000, which is the lowest tax bracket for a corporation.9

Using an individual tax rate is inappropriate because Mr. Bourland has other unrelated sources

of income that may cause his individual tax rate to be much higher than 15%.10 If the ED applied

the IRS tax rates for individuals, the customers could end up paying higher rates due to higher

federal income tax due based on Mr. Bourland's personal income." Therefore, the ED used the

15% as a conservative tax rate based on the fact that Mr. Bourland could have formed a

corporation and received this tax rate instead of his personal tax rate; also, it would be

unreasonable to charge the customers a higher tax rate simply because Mr. Bourland is in a

higher individual tax bracket than a corporate entity.

6"The process of normalization spreads the tax liability more evenly over the years, and matches the
estimated-rinriYralized`liability-witii`tlie p^riad^n cvlri^lrt " wo ld be inc rred,^if fax laws did
not cause variations.... If normalization is ignored, the customers using the system now would pay little
or no taxes, and those customers using the system in the future would end up paying more taxes. In
addition, the actual tax liability could vary wildly from year to year due to tax laws." Direct Testimony of
Debi Loockerman, Pg. 15, Lines 1-4, 6-9.
7 See 26 U.S.C § 179 (2011).
8 Due to accelerated depreciation allowed by the tax laws.
9 If BFE Water Co.'s income had exceeded the lowest tax bracket, the ED would have applied a varying
rate.
10 When determining federal income taxes, the ED must determine the "reasonable cost of service
allowance for federal income taxes actually paid by its shareholders ... or for taxes it would be required to
pay as a conventional corporation, whichever is less." Direct Testimony of Mary Jane Horst, Inquiry Into
the Rates of Suburban Utility Company, PUC Docket No. 0099, Pg. 3, Lines 10-13 (emphasis added).
11 Direct Testimony of Mary Jane Horst, Inquiry Into the Rates of Suburban Utility Company, PUC
Docket No. 0099, Pg. 5, Lines 21-25.
Executive Director's Closing Arguments
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B. Reserve accounts for Investor Owned Utilities (IOUs)

TCEQ rules provide multiple alternative rate methods, including the "cash needs

method" of establishing rates.12 If the utility chooses to use the cash needs method, it must

maintain a reasonable cash reserve account.13 The cash needs method is the only rate method

that requires maintenance of a cash reserve account. IOUs utilizing the standard method of

establishing rates are not required to maintain a cash reserve account.14

BFE utilized the standard rate method provided by TCEQ rules. It did not apply for or

utilize the cash needs method. Because no rule or statute requires a utility to maintain a reserve

account when not utilizing the cash needs method, BFE is not required to maintain a reserve

account.

BFE stated in its CCN application15 that it intended to maintain a reserve account.

However, because the TCEQ rules do not require a utility to maintain a reserve account, BFE's

failure to maintain a reserve account does not constitute a violation. In order to maintain a

reserve account, a utility must generate excess cash with which to fund it. Mr. Bret Fenner (BFE

consultant) testified that most IOUs do not have reserve accounts because most do not have

actual reserves with which to fund a reserve account, 16 Ms. Debi Loockerman (expert for the ED)

testified that, after her review of BFE's 2008 and 2oog general ledgers, she believes that there

was no excess cash built up in the company.17

C. Developer contribution

Pursuant to 3o TAC § 291.86(c)(2), developer contributions are monies that the

developer reimburses to the utility for the construction of the facilities. Developer contributions

typically pay for the utility's distribution lines, pumps, and ground storage tanks. Developer

contributions are not eligible to earn a return; instead, developer contributed property may only

recover depreciation. However, TCEQ rules allow return and depreciation, which may fund note

payments. Developer contributions are not intended to be paid back and, accordingly, the

presence of notes payable is a strong indication that a plant's assets were not developer

contributed.

BFE did not list any developer contributions in either its current application or the 2002

application. Mr. Bourland testified in both his prefiled testimony and at the evidentiary hearing

12 3o TEx. ADMIN. CODE § 291.34(d).
3o TEx. ADMIN. CODE § 291.34(d)(2)(E)•

'4 30 TEx. ADMIN. CODE § 291.32.

15 Direct Testimony of Brian Dickey, Exhibit ED-BDD-8, Pg. 39.
16 Cross-Examination of Brett Fenner, Tr. Pg. 225, Lines 9-12.
17 Direct Testimony of Debi Loockerman, Pg. 12, Lines 9-11. See also Cross Examination of Debi
Loockerman, Tr. Pg. 477, Lines 21-22, 24.
Executive Director's Closing Arguments
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that he never intended for BFE to report developer contributions.18 He also testified that the lot

prices did not include the cost of the water system.19 No evidence, such as contracts or other

legal documents, was presented during the hearing to show that the sale of the lots would

include the cost of the water system. If the cost of the lots had included the cost of the system,

the water system would have been paid for by the purchases of the lots and the utility would not

have had to make any investment and therefore would not be entitled to a return on its

investment. Moreover, in BFE's 1998 Certificate of Convenience and Necessity ("CCN")

application, BFE Development Corp. d/b/a BFE Water Co. listed a note payable of $156,868.00

for its first year of business in its five-year projected balance sheets. 21, It also listed a note

payment of $12,839-52•2' If BFE did not intend to finance the equipment, then it likely would

not have listed a note payable amount or a note payment in the projections. The listing of these

notes indicates that BFE's plant was funded through an investment by the owner and not

through developer contribution .22

D. Depreciation schedule issues

Y. Ground storage tank capacity

TCEQ rules require public water systems to have a minimum storage capacity of 200

gallons per connection.23 Therefore, a system with 35 connections, like BFE, must provide 7,000

gallons of storage capacity. BFE has an 84,000 gallon ground storage tank. When the used and

useful principle is applied, it indicates that only 8.3% of BFE's ground storage tank is used and

useful. However, as reflected in the billing registers,24 the BFE system has a very high level of per

capita water consumption. The May billing register shows that the 34 connections25 used a total

of 374,040 gallons for that 31-day period. That is an average of 354 gallons per connection per

day (374,040 gallons = 34 connections = 31 days). The billing register for June shows an average

usage of 647 gallons per connection per day (660,420 gallons + 34 connections :- 3o days). July

shows an average usage of 1,o78,gallons per connection per day (1,136,790 gallons -_34--,

connections = 31 days). These three months provide a snapshot of BFE's high water usage and

show that BFE's customers greatly exceed the minimum storage requirement of 200 gallons per

connection.

ls Direct Testimony of Richard Bourland, page 5, lines 13-15; Cross-Examination of Richard Bourland, Tr.
Pg. i8, Lines 21-23.
19 Cross-Examination of Richard Bourland, Tr. Pg. 18, Lines 24-25 through Pg.19, Line 1.
20 Direct Testimony of Brian Dickey, Exhibit ED-BDD-8, BFE Water Co. Projected Balance Sheet, Pg. 41.
21 Id. at page 40.
22 Cross-Examination of Debi Loockerman, Tr. Pg. 487, Lines 70-13.
93 3o TEX. ADMIN. CODE § 290.45(b)(1)(D)(ii).

94 Direct Testimony of Brian Dickey, Exhibit ED-BDD-6.
2e BFE had 34 connections until November 2008, when it acquired an additional connection.
Executive Director's Closing Arguments
Page 5



• •
In addition, the storage tank's extra capacity allows for the stored water to vent the

trapped hydrogen sulfide gas before it goes to the distribution system. While the allowable size

of a utility's ground storage tank is determined on a case-by-case basis, the record reflects that

BFE has both hydrogen sulfide issues26 and high water usage.27These two factors - high water

usage and venting of the trapped gas - justify BFE having an 84,000 gallon ground storage

tank. Furthermore, as Mr. Brian Dickey (expert for the ED) stated in his testimony, reducing the

used and useful portion of the tank from 100% to 8.3% would decrease the base rate by $5.72

which would be inconsequential since BFE is able to justify a higher base rate than it proposed.

28

2. Fire hydrants

A retail public utility is defined as, "Any person, corporation, public utility, water supply

or sewer service corporation, municipality, political subdivision or agency operating,

maintaining, or controlling in this state facilities for providing potable water service or sewer

service, or both, for compensation."29 There is no TCEQ rule that requires a retail public utility

to provide anything other than potable water service or sewer service. Since fire protection is not

potable water service, BFE is not required to provide fire protection.

The ED did not recommend removing the fire hydrants from the cost of service because

BFE stated they were used as flush valves.30 Mr. Becker testified that the fire department has

used the fire hydrants for fire protection, as well as to refill the fire department's 30o-gallon and

6oo-gallon trucks,31 Mr. Becker's testimony further supports the ED's position that the fire

hydrants should not be removed from the cost of service. Therefore, BFE should be allowed to

recover its investment in its fire hydrants through depreciation and a return.

g. Construction cost estimate f ees
The construction cost estimate submitted by BFE included 1o% in engineering and legal

fees for the water plant.32 Since Mr. Dickey was unable to locate the actual invoices during his

inspection of the_utilitv,dw rdic^LanMr.Eenne^s_tr_ending_anaLysis..33 This tr-endinganalysisled

26 Cross-Examination of Scott Perdue, Tr. Pg. 402, Lines 1o-12; Cross-Examination of Ronald Becker, Tr.
Pg. 336, Lines 9-25 and Tr. Pg. 337, Lines 1-5.
27 Direct Testimony of Brian Dickey, Exhibit ED-BDD-6.
28 id,, Page 1z, Lines 21-23 through Page 12, Lines 1-4.
29 30 TAC § 291.3(40) (emphasis added).
3o Direct Testimony of Brian Dickey, Page 8, Lines 20-22.
31 Cross-Examination of Ron Becker, Tr. Pg.338, Lines 13-19; Page 339, Lines 5-7.
32 Direct Testimony of Brian Dickey, Exhibit ED-BDD-ii.
33 Cross-Examination of Brian Dickey, Tr. Pg. 507, Lines 17-21.
Executive Director's Closing Arguments
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Mr. Dickey to conclude that lo % was an appropriate amount to charge for such fees,34 Therefore,

the ED allowed the io% in engineering and legal fees.

E. Pass through fee and proposed late fee

Mr. Bourland's prefiled testimony contained BFE's October 6, 2oog rate change

application.35 On the notice dated "November 10, 2009, 12:05AM, page 3" at the top,36 three

gallonage charges are listed: $3.22 per i,ooo gallons for the first 5,000 gallons; $3.72 per 1,000

gallons up to 15,000 gallons; and $4.22 per i,ooo gallons thereafter. There is an asterisk next to

the $3.22 amount, and at the bottom of the page next to another asterisk is written, "Includes

pass through fee for Upper Trinity Groundwater Conservation District of $,22 per 1,000

gallons."

There was discussion at the evidentiary hearing whether the gallonage charges included

the pass through fee or not.37 The notice is not clear on this issue. It appears that the pass

through fee could be included in the first tier ($3.22) but not necessarily in the other two ($3.72

and $4.22). When Mr. Dickey designed the ED's proposed rates, he did so with the assumption

that the pass through fee was not included in the gallonage charges. However, if the pass

through fee is included in the gallonage charges, it should not otherwise be recovered from the

customers. The ED defers to the ALJ on how to decide this issue. If the ALJ determines that the

pass through fee was not included in the rates, the ED recommends that it be a separate line

item on the customers' bills.

In addition, utilities are allowed to charge a late fee of either $5.00 or 10%.38 BFE

proposed a io% late fee in its October 6, 20og application. This was a change from the current

$5.00 late fee that was in the City's October 26, 2011 Order. However, since the City has

surrendered its jurisdiction over BFE to the TCEQ,39 the ED now has the authority to approve

this late fee as a minor tariff change 4o Therefore, the ED recommends approving the lo % late

fee as part of the current proceeding in the interest of administrative efficiency.41

34 Id., Pg. 5o8, Lines 2-3.
35 Direct Testimony of Richard Bourland, Attachment A,
36 Id. at Pg, 44.
37 Cross-Examination of Brian Dickey, Tr. Pgs. 525-530•
38 go TEX. ADMIN, CODE § 291.87(c).
39 Direct Testimony of Brian Dickey, ED-BDD-14.
40 30 TEX. ADMIN. CODE § 291.21(b)(2).
41 Direct Testimony of Brian Dickey, Page 18, Lines 4-5,
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F. Rate case expenses

The ED analyzes rate case expenses based on which expenses or amounts are reasonable,

necessary, and in the public interest.42 In addition to the reasonableness and necessity of the

work performed, the ED focuses on removing the incentive for utilities to run up exorbitant rate

case expenses that may be passed on to customers and discouraging utilities from engaging in

legal strategies that exhaust protestants' resources and ability to employ adequate

representation.43 The ED reviews each rate case's expenses separately, according to specific facts

of each case, in order to determine what is reasonable in that situation.44

When forming the ED's recommendation on BFE's allowable rate case expenses, Ms.

Loockerman relied on her experience analyzing rate cases for both the TCEQ and the private

sector to indicate which amounts meet the commission's regulatory standards 45 She also

utilized the expertise of a TCEQ attorney when considering reasonable attorney fees and

hours.46

BFE's attorneys bill between $ 20o and $330 per hour for attorney fees.47 While noting

that the $330 per hour attorney fee is high for a system of BFE's size and should be limited

where possible, Ms. Loockerman concluded that the hourly rates are reasonable.48 She reached

this determination based on her own experience as well as that of TCEQ attorneys, a comparison

of rates for similar work in Travis County, and review of a survey of attorneys' fees published by

the Texas State Bar Association 49 Ms. Loockerman testified that she believed BFE attempted to

control its rate case expenses by using associate attorneys and paralegals where possible,5° and

that the amount of time billed by the assistant and lead attorney were appropriate for a case

such as this.51

While the ED concludes that BFE's attorneys' hourly rates are reasonable, he

recommends reducing the number of hours that should be recovered. Hours billed between

September 2oii and October 2011 for the purpose of arguing that the City of Cresson lost

jurisdiction through its inaction are not reasonable or necessary, and should be disallowed.52

42 "A utility may recover rate case expenses, including attorney fees, incurred as a result of a rate change
application only if the expenses are reasonable, necessary, and in the public interest." 3o Tex. Admin.
Code § 291.28(7); see also Direct Testimony of Debi Loockerman, Pg. i6, Lines 9-11.
43 Direct Testimony of Debi Loockerman, Page 18, Line 20-Pg. 19, Line 7.

44 Id., Pg. 20, Lines 6-12.
45 Id., Pg. 16, Line 2-Pg. i8, Line 13.
46 Id., Pg. 17, Lines 14-16.
47 Id., Pg.i9, Line 15.
48 Id., Pg. i9, Lines 14-18.
49 Id., Pg. 20, Lines 2-4.
50 Id., Pg. 2o Lines 14-16.
e1 Id., Pg. 20, Lines 16-21.
s2 Id., Pg. 21, Lines 4-8.
Executive Director's Closing Arguments
Page 8



• •
This reduction of $2,973 results in a recommended recovery of $98,136.97, or $101,107-97 less

$2,973, for legal fees.53

The ED concluded that Mr. Fenner's consultant rates are reasonable for this type of

case.54 The limited number of hours billed for travel is also reasonable.55 However, the ED

recommends lowering the hourly travel charge from $6o per hour to $30 per hour because $6o

per hour is high according to Ms. Loockerman's experience.56 This constitutes a$2io reduction

in total travel time, 57 resulting in a recommended consultant expense of $6,617.58 less $210, or

$6,407•58.5$

At the time of the hearing, the estimated amount of rate case expenses totaled

$13o,6ix.55, which included $3,366 contract secretary fees, $1,20o escrow fees, and $18,320

fees for Mr. Bourland's involvement in the case.59 Ms. Loockerman testified that the legal

expenses incurred prior to the evidentiary hearing were reasonable in light of the litigation and

circumstances of this case.6o Ms. Loockerman did not recommend that Mr. Bourland's fees, the

escrow fees, or the contract secretary hours be included in the rate case expenses. The ED could

find no invoice that included the $1,200 escrow fee.61 Therefore the ED recommends excluding

the escrow fee because BFE has not met the burden of proof to show that the expense was

properly incurred and is just and reasonable and in the public interest.

BFE Exhibit 4 includes rate case expense fees charged by Mr. Bourland in the amount of

$i8,32o. There is no evidence that these amounts were ever paid or recorded as a liability. Mr.

Bourland is an affiliate of BFE. The contract secretary was Mr. Bourland's late wife and a utility

of this size would normally prepare its own rate case expense calculations with employees it

currently pays. Furthermore, the utility has the burden of proof to show reasonableness and

necessity of expenses, and offered no evidence that these charges from affiliates met the

requirements of TWC § 13.185(e), which requires "a finding of reasonableness and necessity

must include specific statements setting forth the cost to the affiliate of each item or class of

items in question and a finding that the price to the utility is no higher than prices charged by

. .._the_suRpWng_affiliat-e-.toAts-other-affiliateor.-divisions_f.or_-the-same-itemor_.items,-or-to -- - - - --- -- -- -

unaffiliated persons or corporations." Therefore, the ED has excluded the affiliated expenses

from rate case expenses.

53Id., Pg. 21, Lines 17-19, and exhibit BFE 4, revised On 4/1/2013.
54 Id., Pg. 22, Line 9.
55 Id., Pg. 22, Line 4.
56 Id., Pg. 22, Lines 4-6,
57 Id., Pg. 22, Lines 6-7.
ss Id., Pg. 22, Lines 12-13; BFE Exhibit 4, revised on 4/1/2013-
59 BFE Exhibit 4.
60 Direct Testimony of Debi Loockerman, Pg. 23, Lines 11-14.
61 BFE Exhibit 4 includes the escrow fee on September 2oi1 and October 2oii; however, the invoices show
no escrow fee.
Executive Director's Closing Arguments
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The summary of the ED's recommended rate case expenses after the evidentiary hearing is:

Legal Fees

Consultant fees

Mr. Bouland's fees

$98,136-97

$6,407•58

0.00

Contract Secretary fees 0.00

Escros fees 0.00

ED recommended rate case expenses $104,544•55

Because BFE has not provided estimates of rate case expenses to be incurred during and

after the hearing for the ED to review, and has not provided any updates to invoices since the

evidentiary hearing on amounts due, the ED cannot take a position on any rate case expenses

incurred after the submission of BFE Exhibit 4 on April 1, 2013 at this time.

The ED often recommends that a utility be allowed to recover rate case expenses over a

two year period (24 months).62 In cases where the projected rate case expenses are unusually

large, however, the ED may recommend a longer recovery period in order to reduce monthly

charges,63 Due to the low number of connections and the potentially high amount of allowable

rate case expenses in this case, the ED recommends that rate case expenses be paid out over a

period of five years (6o months).64 If recovered over a 24-month period, each ratepayer could be

required to pay $104,544•55 divided by 35 connections divided by 24 months, or $124.46 per

month.65 Recovery over a 6o-month period would result in $104,544.55 divided by 35

connections divided by 6o months, or $49.78 monthly charge per customer.66

G. Public interest

There was discussion during the evidentiary hearing regarding how the TCEQ defines

"public interest."67 3o TAC § 291.31 states that a utility's cost of service may not include "any

_ _ _ _ _ _ _new_cxpendzture found. b.ythe commission to.be_unr.easonable, unnecessarv, or not in thepublic

interest. . . . "68. However, neither the TCEQ's rules nor state statutes provide a test or even a list

of factors defining "public interest." This is because the public interest varies with each rate case,

and any attempt to create an all-inclusive checklist for determining the public interest at any

given time would be futile. The ED addresses the public interest on an ad hoc basis; accordingly,

62 Direct Testimony of Debi Loockerman, Pg. 22, Lines 15-16.
63 Id., Pg. 22, Lines 16-17.
64 Id., Pg. 22, Lines 19-20.
65 BFE Exhibit 4.
66 BFE Exhibit 4.
67 Cross-Examination of Brian Dickey, Tr. Pg.521, Lines 1-7,
68 3o TEx. ADmirr. CODE § 291.31(b)(2)(I).
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how we define public interest must be flexible enough to be used in many different types of

cases.

Under 3o TAC § 291.28(7), utilities may "recover rate case expenses, including attorney

fees, incurred as a result of a rate change application only if the expenses are reasonable,

necessary, and in the public interest."69A definitive list of reasonableness and necessity factors

used to determine public interest cannot be devised "because the public interest needs to be

flexible to allow maximum ability of the Commission to protect the public interest inherent in

the rates and services of public utilities."70 However, in this case, ED staff looked at two factors

to evaluate the public interest: removing the incentive for a utility to allow rate case expenses to

go as high as possible because of the certainty that the utility will not have to pay any of the fees;

and discouraging the potential for the use of trial strategies that exhaust the resources of

protestants, thereby weakening their ability to pay what is necessary for adequate

representation.71

Texas courts have held that a public interest determination is one that state agencies are

able and entitled to make.72 "The agency's findings, inferences and conclusions are presumed to

be supported by substantial evidence, and the appealing party bears the burden of showing a

lack of substantial evidence."73 Courts have also held that it is "within the agency's discretion to

make reasonable ad hoc policy determinations consistent with its statutory mandate."74

Determining the public interest is a policy consideration, and the courts allow agencies to make

these types of policy decisions without requiring substantial supporting evidence in the

record.75 The legislature did not provide a definition or concrete test for determining public

interest. Accordingly, an agency's action based on its determination of public interest in the

absence of defined factors is reasonable and not arbitrary and capricious.76

TCEQ employees use the distinct facts of the case and their own personal knowledge and

experience to determine what is in the public interest. During their testimony, Ms, Loockerman

and Mr. Dickey explained their recommended amounts of rate case expense and cost of service.

6^ .. ... --- ------ -30 TEX.IVDMIN. CODE 291.28 7).
70 Direct Testimony of Debi Loockerman, Pg. 18, Lines 16-18.
71 Direct Testimony of Debi Loockerman, Pg. i9, Lines 1-7.
72 Indus. Util. Serv., Inc. v. Tex. Natural Res. Conservation Comm'n, 947 S.W.2d 712,717 (Tex. App.
Austin 1997, writ denied).
73 Indus. Util. Serv., Inc. v. Tex. Natural Res. Conservation Comm'n, 947 S.W.2d 712,717 (Tex. App.
Austin 1997, writ denied) citing Tex. Health Facilities Comm'n v. Charter Medical-Dallas, Inc., 665
S.W.2d 446, 453 (Tex.1984).
74lndus. Util. Serv., Inc, v. Tex.. Natural Res. Conservation Comm'n, 947 S.W.2d 712,717 (Tex. App.
Austin 1997, writ denied) citing West Tex. Util. v. Office ofPub. Util. Counsel, 896 S.W. 2d 261, 272 (Tex.
App. - Austin 1995, no writ).
75 West Tex. Util. Co. v. Office ofPub. Util. Counsel, 896 S.W. 2d 261, 272 (Tex. App. - Austin 1995, no
writ).
76 AFP Tex. Cent. Co, v. Pub. Util, Comm'n of Texas, 286 S.W.3d 450, 474 (Tex. App.-Corpus Christi
2008, pet. denied).
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When forming these recommendations, they took into account aspects of the public interest that

are unique to this case. Their testimony as agency employees fulfills the evidentiary requirement

and is the type of public interest consideration intended by legislators.

IV. CONCLUSION

The ED concludes that the rates proposed by BFE recover the cost of service and are just

and reasonable. As such, the ED respectfully requests that the Judge order the rates proposed by

BFE: a base rate of $38.50 (5/8 x 3/4 meter), with gallonage charges of $3.22 per 1,00o gallons

for 0-5,000 gallons; $3.72 per 1,00o gallons for 5,001-15,000 gallons; and $4.22 per 1,000

gallons for above 15,001 gallons. The ED defers to the ALJ to determine if these rates already

include the Upper Trinity Groundwater Conservation District pass through fee of $0.22 per

1,00o gallons. Reasonable rate case expenses should be surcharged over the lesser of a five year

period or the point at which the allowed rate case expense has been recovered.

Respectfully submitted,

Texas Commission on Environmental Quality

Zak Covar
Executive Director

Robert Martinez, Director
Environmental Law Division

^By
-.-Kayla-Murray,-Staff Attorn... Y'

Environmental Law Division
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P.O. Box 13087, MC-173
Austin, Texas 78711-3o87
Phone: 512.239•4761
Fax: 512.239.0606
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EXECUTIVE DIRECTOR OF THE
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SOAH DOCKET NO. 582-12-6250

TCEQ DOCKET NO. 2012-0786-UCR

APPEAL OF THE CITY OF CRESSON'S § BEFORE THE
§

ORDER SETTING RATES FOR BFE § STATE OFFICE OF

WATER COMPANY § ADMINISTRATIVE HEARINGS

BFE WATER COMPANY'S RESPONSE TO HOA/PERDUE
MOTION TO REOPEN THE RECORD

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

BFE Water Company opposes the Motion to Reopen the Record for Admission of Perdue

Exhibit 5 ("Motion") filed by Harold Scott Perdue, for himself and the Bourland Field Estates

Homeowners' Association, Inc. ("Perdue/HOA"). Despite the date on the Motion's certificate of

service, BFE Water Company was served with the Motion on May 14, 2013. Therefore, this

Response is timely filed.

No good cause exists to admit Perdue Exhibit 5. The water bills that comprise Perdue

Exhibit 5 existed at the time of the hearing. Nothing prevented Mr. Perdue from offering the

exhibit at the hearing. Mr. Perdue did not offer the exhibit at the hearing. Therefore, no good

cause exists to reopen the record to admit Perdue Exhibit 5.

Further, Perdue Exhibit 5 does not establish what Mr. Perdue purports to prove with the

proffered exhibit. While it is unclear from the Motion, BFE Water Company interprets the

Motion to be referencing the discussion of whether the groundwater conservation district fee is

included in the gallonage rate or is a separate pass through. The bills offered by Mr. Perdue as

Perdue Exhibit 5 do not demonstrate whether BFE Water Company included the groundwater

conservation district fee in the gallonage charge or as a pass through charge. The bills do not

include a breakdown between the meter charge and the gallonage charge.
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Additionally, the relief sought by Mr. Perdue is unclear. Mr. Perdue purports not to

request "interpretation of this Exhibit" to be admitted.' Mr. Perdue states that parties may use

this information in making their written closing statements. However, parties may not rely upon

facts not in evidence in their closing statements.

Finally, it is disingenuous for Perdue/HOA to move to reopen the record considering the

vehement opposition that Mr. Perdue filed in response to BFE Water Company's Motion to

Reopen the Record for Admission of BFE Exhibit 13. In that response, Mr. Perdue claimed that

"[t]hese proceedings will continue indefinitely if the record is repeatedly reopened when

requested by any of the parties...."Z

Perdue Exhibit 5 will simply confuse the record and does not establish what Mr. Perdue

purports it will establish. No good cause exists to admit the evidence. Therefore, the

Perdue/HOA Motion should be denied.

I Motion at 1.

2 Scott Perdue's Reply to BFE Water Company's Motion to Reopen the Record for Admission of BFE

Exhibit 13 at 2(Apr. 14, 2013).

2
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ROCHELLE & TOWNSEND, P.C.

816 Congress Avenue, Suite 1900
Austin, Texas 78701
Telephone: (512) 322-5830
Facsimile: (512) 472-0532

^^; ,... ^...-.,^^
LAMBETIi TOWNSEND
State Bar No. 20167500

EILEEN MCPHEE
State Bar No. 24060273

ATTORNEYS FOR BFE WATER COMPANY
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Via Electronic Mail
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Via Electronic Mail
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Via Electronic Mail
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Via Electronic Mail
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Homeowners' Association
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Via Electronic Mail
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SOAH DOCKET NO. 582-12-6250
TCEQ DOCKET NO. 2012-0786-UCR

• APPEAL OF THE CITY OF CRESSON'S
ORDER SETTING RATES FOR BFE WATER COMPANY

1. INTRODUCTION

BFE Water Company, Applicant and Petitioner, has appealed the rate making action of
the City of Cresson and requests interim rate relief. A notice issued on May 11, 2012, by the
Texas Commission on Environmental Quality (TCEQ) states that a preliminary hearing on this
appeal will be held by the State Office of Administrative Hearings (SOAH) on June 7, 2012.
Based upon this notice, interim rates in this matter will be considered in this preliminary hearing.
The City of Cresson (Cresson) responds to BFE's appeal and urges the SOAH to not take the
rare step of setting interim rates during this appeal. BFE did not propose any interim rates other
than those in its rate change application. The SOAH should allow the status quo (the rates
determined by Cresson to be just and reasonable) to continue during the consideration of this
appeal.

BFE Water Company also has appealed on jurisdictional issues. Should the SOAH
determine either BFE Water Company did not make a legal rate increase application, then
consideration of interim rates or final rates is moot.

II. BACKGROUND FACTS

BFE Development Corp. (BFE) is incorporated. BFE Water Company is not
incorporated but exists as BFE Development Corp. doing business as BFE Water Company. 1
After notice and hearing, in which BFE participated, Cresson made a final determination of just
and reasonable rates. BFE sought a rate increase of approximately 61% over its rates then in
effect. The TCEQ, to which BFE initially submitted its application, internally determined that
the rates requested by BFE were not justified on preliminary review of the cost of service.2
Using the same method as the TCEQ used in its preliminary analysis, the rates approved by
Cresson are an increase of 8.4% over BFE's previous rates. Cresson approved 1P%W the
increase BFE requested. 3

r, 7t
C-> --<

;:
1 See Exhibit 1, attached hereto and incorporated herein by reference, 3;,.

2 See Exhibit 2, attached hereto and incorporated herein by reference.

3 See Exhibit 3, attached hereto and incorporated herein by reference.
t-.



III. ARGUMENT AND AUTHORITIES

• The Texas Water Code Section 13.043 provides that this appeal be de novo.
Accordingly, the TCEQ upon recommendation of the SOAH has the same authority to set
interim rates pending a final determination as did Cresson. Section 13.187 provides:

(1) At any time during the pendency of the rate proceeding

the regulatory authority may fix interim rates to remain in

effect until a final determination is made on the proposed rate.

BFE has the burden of proof to show that it will suffer irreparable harm if it isn't granted
interim rates and that there is a substantial likelihood that its recommended rates will be
ultimately approved.

A. BFE'S PROPOSED RATES REQUEST A RETURN ON DEVELOPER
CONTRIBUTIONS WHICH WILL NOT LIKELY BE APPROVED

The substantial difference between the rates requested by BFE and those found to be just
and reasonable by Cresson concerns the request by BFE that it be allowed to enjoy a 7% annual
return on an invested capital of $191,463, or $13,402 per year.4 This amount is 34% of the
revenue requirement to which BFE claims it is entitled. Further, BFE claims no developer

• contributions to be subtracted from its invested capital.5 In its application, it claims an
outstanding loan balance of $40,968 from BFE Development. However, this loan is "from
itself," since BFE Water is simply BFE Development d. b.a. BFE Water.6 Upon questioning in
Cresson's contested hearing, Mr. Bourland, BFE Development's president and owner, conceded
that he was unable to produce any written loan agreement that ever obligated BFE Water or that
used any of BFE Water assets as collateral. Cresson determined that BFE Water did not meet its
burden of proof to show that BFE Water was entitled to any revenue to service any debt.

BFE is the developer of the Bourland Field Estates subdivision.' BFE prepared a plat of
this subdivision, which is recorded in the records of Parker County, (Plat Drawer B-321) on
March 17, 1998.7 BFE's rate change application states all the components of its water system
were installed that same year, in October, 1998.8 News interviews by BFE's president in
November, 1998 show BFE understood the installation costs of its water system were a
component of the sales price of its lots when he stated "Infrastructure at the development is now
completed, including water, electricity and sewer at a cost of about $28,000 per lot, said
Bourland."9 Land records of Parker County show BFE began selling lots in Bourland Field
Estates in 1999. BFE advertised its water system on the internet as a selling point for its lots,

' See Exhibit 4, attached hereto and incorporated herein by reference.

5 See Exhibit 5, attached hereto and incorporated herein by reference.

6 See Exhibit 6, attached hereto and incorporated herein by reference.

1 See Exhibit 1, attached hereto and incorporated herein by reference.
7

See Exhibit 7, attached hereto and incorporated herein by reference.

8 See Exhibit 8, attached hereto and incorporated herein by reference.

9 See Exhibit 9, attached hereto and incorporated herein by reference.
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stating "Water system . . . one of the best in Texas! Deep well ... 7,000,000 gallon month
capacity".10 In Cresson's contested hearing, BFE stated that it was its intent to recover its water
system installation costs through the sale of lots, but still expected a return on the installation
costs. BFE could not show that its approved rates dating back to 2000 permitted a return on
BFE's invested capital. These facts left Cresson with no alternative than to conclude that the
entire installation cost of BFE's water system was a developer contribution. There is not a
substantial likelihood that BFE will be able to show in these proceedings that the installation
costs of BFE's water system was not a developer contribution, so the SOAH should not
recommend to the TCEQ that a return be included in any interim rates on BFE's invested capital.

B. BFE'S PROPOSED RATES REQUEST A RETURN ON AN ESTIMATED
$162,000 TO SOLEY SERVE THE PRESIDENT OF BFE, WHICH WILL NOT
LIKELY BE APPROVED

BFE presented the argument that an estimated $91,960 out of its initial estimated
investment of $254,112 was a developer contribution. However, Mr. Bourland testified that
from the time of initial installation to the time of his rate change application, only one water
customer was served by BFE outside of the Bourland Field Estates subdivision developed by
BFE. That one customer was himself, at his personal residence. His suggestion that an
estimated $162,152 was spent by BFE to service only himself, the owner, of BFE was not found
to be credible by Cresson.ll His argument that ratepayers should pay a return on such an
investment by BFE to service only himself, the owner of BFE, was not found to be just and

. reasonable by Cresson. There is not a substantial likelihood that BFE will be able to show in
these proceedings that any such portion of BFE's invested capital will be granted a return, so the
SOAH should not recommend to the TCEQ that a return be included in any interim rates on any
portion of BFE's invested capital.

C. CRESSON'S APPROVED RATES EXCEED BFE'S REVENUE
REQUIREMENTS FOR BFE'S CLAIMED EXPENSES

The BFE water rates determined by Cresson to be just and reasonable in the worst case
provide estimated revenue to BFE in the test year of $26,761.12 Even without disputing the
accuracy or BFE's ability to bear its burden of proof to justify costs in its application, BFE's
application shows the revenue required for allowed operating expenses is $19,392.4 At a
minimum, the rates prescribed by Cresson will provide BFE with $7,369 of excess cash flow to
be reserved for future equipment replacement. The annual depreciation and amortization
claimed by BFE, which is the revenue requirement for a reserve for future equipment
replacement, is $6,872.4 Even assuming BFE can bear the burden of proof to justify its
investment costs, which is doubtful since a large portion was apparently paid for through some
sort of barter arrangement, a conservative analysis shows the rates approved by Cresson are in
excess of BFE's claimed revenue requirements.

See Exhibit 10, attached hereto and incorporated herein by reference.
11

See Exhibit 11, attached hereto and incorporated herein by reference.

12 See Exhibit 12, attached hereto and incorporated herein by reference.

. 4 See Exhibit 4, attached hereto and incorporated herein by reference.



D. SEASONAL NATURE OF BFE'S WATER SALES PROJECT CRESSON'S
• APPROVED RATES ARE FAR IN EXCESS OF BFE'S REVENUE

REQUIREMENTS

The generosity of the 8.4% rate increase approved by Cresson is further demonstrated by
comparing the projected revenue these rates give BFE in a conservative analysis to its actual
revenues in the test year under its previous lower rates. BFE's sworn annual report filed with the
TCEQ for calendar 2008, the test year, shows actual revenues from water sales under the
previous lower rates of $29,254.13 This substantial 11% increase over the estimated revenue
from Cresson's approved rates reflects the seasonal nature of BFE's water sales. High water
usage in summer months allows BFE to collect higher per gallon revenues than the lowest tier
provided in the rate structure. Also, BFE swore it collected $1,353 in fees in 2008.13 So BFE's
own reported revenues show in the test year BFE actually received revenues of $30,607 without
the benefit of the rate increase granted by Cresson. This is $4,343 more than the revenue
requirement claimed by BFE in its application. BFE's own filings show its previous rates were
$4,343 (14% of revenue) too high in the test year. The seasonal adjustment calculated for the test
year shows Cresson's rates are $0.69 per 1,000 gallons too high. The minimums are $3.22 per
customer per month too high based on actual fee income.14 Rather than being able to show a
substantial likelihood that Cresson's approved rates are too low, there is a substantial likelihood
the SOAH will find and recommend to the TCEQ that the 8.4% increase granted by Cresson
should be reversed and BFE's previous rates will be lowered based on data from BFE's own
filings.

E. BFE'S RATEPAYERS HAVE PAID TO BUILD SUBSTANTIAL CASH
RESERVES FOR BFE, SO BFE IS FINANCIALLY VIABLE

The financial viability of BFE is not threatened by the continuation of the rates
determined by Cresson to be just and reasonable. Since inception, through 2010, BFE's required
annual reports show it has collected $248,269 from its ratepayers.15 Its expenses from its sworn
annual reports over this period total $190,565. As provided for in its previous rates, a reserve
fund of the difference, $ 57,704, was accumulated by BFE from its ratepayers to cover necessary
equipment replacement. BFE has claimed in its filing one such replacement, a pump in
September, 2008. Even though its filing claimed a cost of $24,003 for this replacement,8 BFE
presented different documentation at its contested hearing that this replacement cost $32,639.
Giving BFE the benefit of the doubt, and using the higher number, BFE should still have at least
$ 25,065 received from ratepayers in reserve based solely on its sworn annual reports.

- See Exhibit 13, attached hereto and incorporated herein by reference.

14 See Exhibit 14, attached hereto and incorporated herein by reference.
15

See Exhibit 15, attached hereto and incorporated herein by reference.

8 See Exhibit 8, attached hereto and incorporated herein by reference.



F. BFE HAS USED RATEPAYER CREATED RESERVES FOR DISALLOWED
EXPENSES.

• BFE produced financial records showing that it maintains a separate checking account for
the activities of BFE water.16 It showed minimal funds in this account. However, several large
questionable withdrawals, such as "Owner Draws" and legal expenses for this rate case had been
made. In just 2009, based on BFE's general ledger introduced into evidence at BFE's contested
hearing, $7,500 in owner draws were made in only 11 months.17 Possibly more of these types of
withdrawals have been made in other years. Concerning these owner draws, 30 Texas
Administrative Code §291.31 provides, in part:

(2) Expenses not allowed. The following expenses are not allowed as a component of
cost of service:

(I) any expenditure found by the commission to be unreasonable, unnecessary, or
not in the public interest, including, but not limited to, executive salaries,
advertising expenses, rate case expenses, legal expenses, penalties and interest on
overdue taxes, criminal penalties or fines, and civil penalties or fines...

BFE introduced evidence of $32,794 of legal expenses associated with this rate case that
have been paid with monies received from ratepayers. Regarding rate case expenses, 30 Texas
Administrative Code §291.28 (8) provides:

. (8) A utility may not recover any rate case expenses if the increase in revenue generated
by the just and reasonable rate determined by the commission after a contested case
hearing is less than 51 % of the increase in revenue that would have been generated by a
utility's proposed rate.

There is not a substantial likelihood that BFE will be able to bear its burden of proof to
cause the SOAH to recommend to the TCEQ that BFE's rates be increased from Cresson's
approved rate increase granting 13.8% of the rate increase sought by BFE to 51% of the rate
increase sought by BFE. There is not a substantial likelihood that BFE will be able to bear its
burden of proof and show that owner draws or executive salaries are in the public interest.
Accordingly, expenditures on such items from funds received from ratepayers must be restored
to BFE's water account. Both BFE's required sworn annual reports and BFE's expenditure
record support that BFE is not financially distressed. The SOAH should not recommend to the
TCEQ interim rates based on any representation of distressed financial viability of BFE.

1 6
See Exhibit 16, attached hereto and incorporated herein by reference.

17 See Exhibit 17, attached hereto and incorporated herein by reference.



CONCLUSION AND PRAYER

Cresson asks the SOAH to take notice of the thoughtful, methodical, and generous
procedures it used to make a final determination of BFE's just and reasonable rates. The SOAH
should not recommend any interim rates for BFE during these appeal proceedings that differ
from those determined by Cresson to be just and reasonable in Cresson's final order. Should the
SOAH recommend that any higher rates than Cresson's should be collected by BFE in the
interim, Cresson strongly urges that such a recommendation also provide for the escrowing of
any increase in rates as provided for in the Texas Water Code Section 13.187 (i) and (j).

WHEREFORE, ALL PREMISES CONSIDERED, Cresson respectfully requests that the
Commission deny BFE's request for interim rate relief requested in its Petition for Review.
Cresson additionally requests any and all other relief to which it is justly entitled.

Respectfully submitted,

THE CITY OF CRESSON

P. O. Box 619

Cresson, Texas 76035

Telephone: (817) 396-4729

Facsimile: (817) 396-4398

.-a.

Ronald G. Becker

Mayor Pro Tem, Authorized Representative



CERTIFICATE OF SERVICE

• 1 hereby certify that a true and correct copy of the foregoing document was served on this

31 st day of May, 2012, to the following:

Lambeth Townsend
Attorney for BFE
816 Congress Avenue, Suite 1900
Austin, Texas 78701
Via Hand Delivery

Scott Perdue
137 Constellation Drive
Cresson, Texas 76035
Via Hand Delivery

Bob Ellis, President
Bourland Field Estates Homeowners' Association, Inc.
101 Constellation Drive
Cresson, Texas 76035
Via Hand Delivery

. ^^
^3 ' ^

Ronald G. Becker
Mayor Pro Tern
City of Cresson, Texas
Authorized Representative



CRESSON EXHIBIT INDEX

• 1. BFE Water Description, BFE Incorporation from TCEQ, Secretary of State Files

2. Preliminary Review of BFE proposed rates by TCEQ from TCEQ files

3. Comparison of Cresson's approved rates to those requested by BFE

4. Page 14 of 41, BFE rate increase application

5. Page 11 of 41, BFE rate increase application

6. Page 12 of 41, BFE rate increase application

7. Plat of Bourland Field Estates from land records of Parker County, Texas

8. Page 10 of 41, BFE rate increase application

9. Dallas Business Journal November 13, 1998

10. Online advertisement by BFE to sell lots in Bourland Field Estates

11. Estimated Cost of BFE Water System from BFE's rate increase application

D 12. Estimated Revenue to BFE in 2008 test year under Cresson's Rates

13. Page 1 and 3 of 7, 2008 Water and Wastewater Utilities Annual Report of BFE Water
Company from TCEQ files

14. Comparison of Test Year Actual Revenue to Estimated Revenue from Previous Rates

15. BFE Water Annual Reports, 2000 - 2010, from TCEQ files or BFE

16. BFE Water Account Bank Statements provided by BFE

17. Page from BFE Water general ledger, October, 2009 provided by BFE



TEXAS NATURAL RESOURCE CONSERVATION COMMISSION
E

•

CERTIFICATE OF CONVENIENCE AND NECESSITY

To Provide Water Service Under V.T.C.A., Water Code
and Texas Natural Resource Conservation Commission Substantive Rules

Certificate No. 12899

1. Certificate Holder:

Name: BFE Development Corporation dba BFE Water Company

Address: 17611 Highway 377 South
Fort Worth, Texas 76126

R. General Description and Location of Service Area:

• The area covered by this certificate is located approximately 17 miles southeast of downtown
Weatherford, Texas on US Highway 377. The service area is generally bounded on the north
by US Highway 377, on the south by Dickeys Branch and South Bear Creek, on the east by
Goforth Road, and on the west by US Highway 377 in Parker County, Texas.

in. Certificate Maps:

The certificate holder is authorized to provide water service in the area identified on the
Commission's official water service area map, WRS-184, maintained in the offices of the
Texas Natural Resource Conservation Commission, 12015 Park 35 Circle, Austin, Texas with

all attendant privileges and obligations.

This certificate is issued under Application No. 32309-C and subject to the rules and orders of the
Commission, the laws of the State of Texas, conditions contained herein and may be revoked for

violations thereof. The certificate is valid until amended or revoked by the Commission.

Issued Date: MAY 28 1999
For the sio

^^^ ^



TEXAS NATURAL RESOURCE CONSERVATION COMMISSION

A E 0S Fa

APPLICATION NO. 32309-C

IN THE MATTER OF THE APPLICATION §
OF BFE DEVELOPMENT CORPORATION §
DBA BFE WATER COMPANY FOR A §
WATER CERTIFICATE OF CONVENIENCE §
AND NECESSITY IN PARKER COUNTY, §
TEXAS §

ORDER

BEFORE THE

TEXAS NATURAL RESOURCE

CONSERVATION COMMISSION

On MAY 2 819g9 , the Executive Director of the Texas Natural Resource
Conservation Commission pursuant to Chapters 5 and 13 of the Texas Water Code considered the
application of BFE Development Corporation dba BFE Water Company for a water Certificate
of Convenience and Necessity in Parker County.

No person has requested a public hearing on the application;

Notice of the application was given all affected and interested parties;

The criteria set forth in Section 13.246(c) have been considered; and

Granting the application is necessary for the service, accommodation, convenience and safety

of the public.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION that the application is granted and Certificate of Convenience
and Necessity No. 12899 is issued to BFE Development Corporation dba BFE Water Company
in accordance with the terms and conditions set forth herein and in the certificate.

IT IS FURTHER ORDERED that BFE Development Corporation dba BFE Water Company
shall serve every customer and applicant for service within the area certified under Certificate of
Convenience and Necessity No. 12899 and that such service shall be continuous and adequate.

TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

Issued Date: MAY 2 8 1999 FortheC 0



Robert J. Huston, Chairman

R. B.'"Ra1ph" Marquez, Commissioner

John M. Baker, Commissioner

Jeffrey A. Saitas, Executive Director

TEXAS NATURAL RESOURCE CONSERVATION COMMISSION
Protecting Texas by Reducing and Preventing Pollution

June 11, 1999

Mark Zeppa
6101 West Courtyard Drive, Suite 221

Austin, Texas 78730

RE: BFE DEVELOPMENT CORPORATION DBA BFE WATER COMPANY
Application No. 32309-C; CCN No. 12899
Order approving a water CCn

Enclosed is a certified copy of an order and a copy of a certificate of convenience and necessity
issued by the Commission regarding the referenced matter.

Should you have any questions, please contact Jessica Leyendecker of the Texas Natural

Resource Conservation Commission's Office of the Chief Clerk (MC 105) at (512) 239-4517.

Sincerely,

c.,

^

L onna Castanuela
Chief Clerk

LC/jl
t.

Enclosure

.
k.

^

cc: Joy Schultz, Engineer, TNRCC Water Utilities Division, Utility Rates and Services

Section (MC 153)
Richard Bourland, BFE Water Company, 17611 Highway 377 South, Fort Worth, Texas

76126

P.O. Box 13087 • Austin, Texas 78711-3087 • 512/239-1000 • Internet address: www.tnrcc.state.tx.us

printed on recycled paper using soy-based ink



MAILING LIST FOR APPLICATION NO. 32309-C

. Mr. Mark Zeppa
6101 West Courtyard Drive, Suite 221
Austin, Texas 78730

Mr. Richard Bourland
BFE Water Company
17611 Highway 377 South
Fort Worth, Texas 76126

Please send a copy of the signed order to Central Records to be included in the following CCN

permanent files:

BFE Development Corporation dba BFE Water Company, CCN No. 12899



° 0 Texas Natural Resource Conservation Commission
INTEROFFICE MEMORANDUM

• To: Jeffrey A. Saitas, Executive Director Date: May 7, 1999

^Texas Natural Resource Conservation Commission

Thru: '^ Steve Blackhurst, Manager, Utility Rates and Services Section

A'tteven E. Walden, Director, Water Utilities

From: Joy Schultz, Utility Rates and Services Section

Subject: Executive Summary and Staff Recommendation for Executive Director

DESCRIPTION OF APPLICATION

Applicant: BFE Development Corporation dba BFE Water Company

Type: Water Certificate of Convenience and Necessity (CCN)

Request: Approval of Application Number 32309-C of BFE Water Company for a Water CCN

in Parker County, Texas

Authority: Texas Water Code Chapters 5 and 13, 30 TAC Chapter 291

STAFF RECOMMENDATION

^ General: Approving Water Certificate of Convenience and Necessity Number 12899 for BFE
Water Company in accordance with the proposed order and certificate is necessary for
the service, accommodation, convenience and safety of the public.

TECHNICAL INFORMATION

General: BFE Development Corporation dba BFE Water Company proposes to operate a new
water system known as the Bourland Field Estates Subdivision in Parker County,

Texas. The applicant is a for profit corporation. The applicant is the

owner/developer of the land in the proposed service area. This application was

accepted for filing on October 6, 1998. All notice requirements have been met by the
applicant and there are no protests to the application.

The applicant plans to serve a total of 68 connections. Construction was scheduled
to begin in June, 1998. The applicant's utility tariff for water service was approved

on April 28, 1999.

COMPLIANCE SUMMARY

General: Water System: BFE Development Corporation dba BFE Water Company
Public Water System No. 1840132

0 Plans were approved on May 15, 1998.



,Executive Director
Page 2

Prior, Pending or Recommended Enforcement Action: None

CONTACT

Applicant: BFE Development Corporation dba BFE Water Company

Owner: Richard L. Bourland and Barbara Jane Bourland

Operator: Donald L. Dickens, Class "C", License No. 440-24-4007
Carlos Valdez, Class "D", License No. 453-02-7468
Linda Leal, Class "D", License No. 457-15-3980

Attorney: Mark Zeppa
Staff: Joy Schultz, Utility Rates and Services Section

^P4 ^jjj^
Jo Sc tz
Utility Rates and Services Section

JFS/mlm
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•.

ARTICLES OF AWNDMZNT
• TO THE

ARTICLES OF INCORPORATION
OF

BOURLAND FIELD, INC.

180E34?23622 P.04

F:1LEb
►n tha Office of the

Sl?crt?tan, ,f etatQ of Tt?8S

JUL24 1998

Corporations Section

Pursuant to the pro-wrisions of Article 4.04 of the Texas Business Corporation Act, the
undersigned corporation adopts the following Articles of Amendment to its Articles of
Incorporgtion:

ARTICLE ONE

The name of the corporation is BOURLAND FIELD, INC.

ARTICLE TWO

Article One of the Articles of Incorporation is hereby amended to read as follows:

"ARTICLE ONE

The name of the corporation is BFE DEVELOPMENT CORP."

a
ARTICLE THREE

The number of shares of the corporation outstanding at the time of the adoption was 1.000
and the number of shares entitled to vote on the amendment was 1,000.

ARTICLE FOUR

The number of shares voted for the amendment was 1,000 and the number of shares that
voted against the amendment was none.

AMCLE FIVE

This Amendment was adopted by the Shareholders on July 23, 3 998.

Dated ^^ .2 ^ , 1998 BOURLAND FIELD, INC.

By:
Richard L. Bourland, President

ARTICLES OF AMENDMENT
a716.M00a39640



5 'J U _: U U

FILEUIn the
secretary 1)Mee of the

ARTICLES OF INCORPORATION „r-state 'f fiex'4

. OF BOURLAND FIELD, INC.
JRrr2 8 %5

L,°r ('lerp I)
Dorah°aa 5^ .

I, the undersigned, a natural person over the age of

eighteen (18) years, acting as the Incorporator of a Corpo-

ration under the Texas Business Corporation Act, do hereby

adopt the following Articles of Incorporation for such

Corporation.

ARTICLE ONE

The name of the Corporation is BOURLAND FIELD, INC.

ARTICLE TWO

The period of its duration is perpetual.

ARTICLE THREE

The purpose for which the Corporation is organized is

to transact any or all lawful business for which corporations

may be incorporated under this Act.

ARTICLE FOUR

The aggregate number of shares which the Corporation shall

. have authority to issue is One Hundred Thousand (100,000)

common shares with one Dollar ($1.00) par value for each share.

ARTICLE FIVE

The Corporation will not commence business until it has

received for the issuance of its shares consideration of the

value of a stated sum which shall be at least One Thousand

Dollars ($1,000.00), consisting of money, labor done or property

actually received.

ARTICLE SIX

The address of its registered office is 6962 Miramar Circle,

Fort Worth, Texas 76126. The name of its registered agent at

such address is RICHARD L. BOURLAND.

ARTICLE SEVEN

The number of initial directors is three (3) and the names

and addresses of the directors are:



^ , . +•.

0

Name Address

JV V i ^l r'J tJ Ui. lJ 9

Richard L. Bourland 6962 Miramar Circle
Fort Worth, TX 76126

Barbara Jane Bourland 6962 Miramar Circle
Fort Worth, TX 76126

W. Blake Bourland 6962 Miramar Circle
Fort Worth, TX 76126

ARTICLE EIGHT

The name and address of the incorporator is RICHARD L.

BOURLAND, 6962 Miramar Circle, Fort Worth, Texas 76126.

SIGNED AND DATED this ,cr 5day of 1985.

RICHARD L. BOURLAND, Incorporator

SWORN TO AND SUBSCR^BED BEFOR^.NiE by Richard L. Bourland,

Incorporator, this -251jtday of(.- gif^ , 1985.

My ssion Expires: Notar B b ic Appointed in
Tarr ryt County for the
St of Texas.

^^,



Tx 2011 TEXAS FRANCHISE TAX PUBLIC INFORMATION REPORT "•'
^ - i

Ver. 2.6 05-102 To be filed by Corporations, Limited Liability Companies (LLCS) and Financial Institutions
- . w

(9-09/29) This report MUST be signed and filed to satisfy franchise tax requirements
&Tcods 23296 0

a Taxpayer number It Report year You have certain rights under Chapter 552 and 559, Government Code,^
to review, request, and correct information we have on file about you. co

00
17520206206 1 12 011 1 Contact us at (512) 463.4600, or (800) 252-1381, toll free nationwide.
Taxpayer name
BFB Development Corp.

Mailing address Secretary of State file number or
17 911 Hwy 377 South - Comptroller file number

City State ZIP Code Plus 4
Cresson I TX 76035-5661 1 0073772370

11
Check box if there are currently no changes from previous year, if no information is displayed, complete the applicable Information in Sections A. B and C.

Principal office
17911 Hwy 377 South Cresson TX76035-5661

1

Principal place of business
17911 Hwy 377 South Cresson TX76035-56611

• Officer, director and member infonnation is reported as of the date a Public Information

Please sign belowl Report Is completed. The fnformafon is updated annually as part of the franchise tax
report. There is no requirement or procedure for supplementing the information as
officers, directors, or members change throughout the year. 1752020620611

SECTION A Name, title and mailing address of each officer, director or member.
Name Title Director m in d d y y

Xq YES Term

Richard L Bourland President
expiration

Mailing address city State ZIP Code
17911 Highway 377 South Cresson TX 76035

Name TiUe Director in m d d If y
Term

Xq YES expiration
Jane Bourland vice-President
Mailing address city State ZIP Code

17911 8iqhwav 377 South Cresson TX 76035
Name Title Director m in d d y y

M- YES Term

^ Blake Bourland Secretary
expiration

Mailing address city • State ZIP Code
17911 Highway 377 South Cresson TX 76035

SECTION B Enter the information required for each corporation or LLC, if any, In which this entity owns an interest of ten percent (10%) or more.
Name of owned (subsidiary) corporation or limited liability company State of formation Texas SOS file number, If any ^ Percentage of Ownership
NONE

Name of owned (subsidiary) corporation or limited liability company State of formation Texas SOS file number, If any ^ Percentage of Ownership

SECTION C Enter the information required for each corporation or LLC, if any, that owns an interest often percent (10%) or more In this entity

or limited liability company.
Name of owned (parent) corporation or limited liability company State of formation Texas SOS file number, If any Percentage of Ownership

NONE

Registered agent and registered office currently on fie. (See Instructions if you need to make changes) Check box M you need forms to change

Agent: Richard L. Bourland q the registered agent or registered office Information.
City State ZIP Code

1 office: Route 5, Box 247Z Fort Worth I TX 76126
The above information is required by Section 171.203 of the Tax Code for each corporation or iimited liability company that files a Texas Franchise Tax Report Use additional sheets
for Sections A. 8, and C. if necessary. The inbnnation will be available for public inspection.

I declare that the infoma9ion in this dowmeM and any attadimants is he and correct b the best of my Ivwwdedge and belief, as of the date below, and that a copy of this report has
been mailed to each person named in this report who is an of6cer, director or member and who is not currently employed by this, or a related. corporation or limited Willy company.

sign Tito Date Area code and phone number

11'75(i?J:•^^...::.:.....-:.; President fifl ' 71 ^W
..J: .. . +.r-:'Y;^;:23t-• •`'ri^^:""•`''::£t•.`.',):''r+^-.--:?$ .?•^R+: :r,.;ccrs,..-.,.,ht^:>,,.^,.i,:,,^{{,t;'•:^;.^::: ti^•^.y.?:y ssa.,.,. r.t:^'y?:;ai:..,.Ax.'•' r:x^:^y^.?`.::a3,••. w..•,`y • v:;; {;.;:. • :•:;^•r:>.`.,:nw: •:G \:t.b vr.\-. ^ 4 ? "'h:- ^ .Y •qA..w ,^.+^`.`-.'.:^,\ ^S•1t'' yxy r)}.. t:^t-{:•.C h'^',^>j^^^;::^.a;^:?;^,,,^:,,.e:s '^a,:..^.^,,;.:::•..:3• •-r;:, (̂ , ^^ ty^ ,•; :^. c;.G:^. -'.r(,^q.:•2 ,..,,7i/;yr}>>..,.

::\.:.+.`.••h`4'frihT^k•:.?h\k-.`\^c.-.ne:::'r.m\.w..»;^v4sy:<v,%r`:??-.:r.k•.,+?`n:bt,^\:^ o^;•saw...:: ^-:$..,',^ir ^ •:;ly2if^:^i^^ :.`' 7: s^p ..,A;Ytfi.•`yYr
...
r-: R`^•i^ :;•G' :.:i•;•yy^''Ey

^+-,,,^^
.V^ ..... ...F+^i:'lw..m, r'^^. \...vArn,v.h.0..+:4^.4,v.Y..kJ^ V:Yv:,'^t•.%S. •{^J.•:: f.•S. ^::T..+h.v,is.'^!\riA'^r•.S^i .^W'TY•;^::ti:^.•^Y.h^^FrMS: x;CStCPW:caP^
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^Uh 1-1 110-11

TCEQ Review - BFE Water Company
IN7E'R'(^ti RATE ANALYSIS
WATItR RATES
Application No. 36523-R

• CURRENT WATER RATES:
MINIMUM # GALLONS

$24.00 0

GALLONAGE
ABOVE MIN

$2.00

AVERAGE USAGE:

TOTALTEST
YEAR GALLONS

6,719,600

PROPOSED RATES:

MINIMUM
$38.50

GALLONAGE
ABOVE MIN

$3.22

AVERAGE USAGE:

TOTAL TEST
YEAR GALLONS

6,719,600

# GALLONS
0

^ CHANGE IN AVE MONTHLY BILL:

Considerations:

Staff Accountant: Flores
Staff Engineer: Adhikarl

AVE GALLONS
CUST # PER MNTH

35 15,999

AVE GALLONS
CUST # PER MNTH

35 15,999

$34.02

1. Are the rates justified on preliminary review of the cost of service? No

2. Is the increase greater than $15 or 50%? Yes

3. What is the effective date of this rate increase? 1/16/2010

4. Will the utility put the proposed rates into effect before a hearing? • Yes

5. Will rates place an undue financial hardship/burden on the customer. No
6. Is it possible that the utility will refuse to or be unable to make refund No

7. Is the utility in receivership or bankruptcy? No

8. Will there be a positive cash flow with the proposed interim rate? N/A

9. When was the Utility's last rate increase? 7/15/2002

10. Why is the rate increase necessary? Applicant states that
they have not had a rate increase in 12 years, and the water company is not making a profit.
11. What improvements have been made to the system since the last rate increase?
None shown per depreciation schedule submitted.
12. Does the utility have any compliance issues? The utility had compliance issues on their last
inspection conducted on 12/1/08, the TCEQ's Dallas Regional Office issued a letter to the applicant
dated 5/8/09 that adequate documentation had been received to resolve the alleged violations documented.
13. Is the utility providing good customer service' No complaints noted in iWUD. One protest letter received.
14. Is the quality of water good? One protest recd they mention the quality of water (sulfur).

^C.d,6-05-0Pd1•^asom,.^^,^^°
Staffs preliminary review generate rates of $38.89 with $3.00/1,000 gallons.

Note: The utility is requesting a Pass Through Provision from the Upper Trinity Groundwater Conservation
District. Staff will request documentation from the UTGC.



COMPARISON OF CRESSON'S
APPROVED RATES TO THOSE

• REQUESTED BY BFE

MONTHLY AVERAGE WATER BILL PER CUSTOMER

CURRENT BFE REQUESTED CRESSON APPROVED
RATES RATES RATES

GALLONS/MO/
CUSTOMER 15,999 15,999 15,999

MINIMUM $24.00 $38.50 $15.72

GALLONAGE
CHARGE, I ST
15,000 GALS $2.00 $3.22 $2.81

GALLONAGE
CHARGE/
CUSTOMER/MO $32.00 $51.52 $44.96

AVG BILL/

•USTOMER $56.00 $90.02 $60.68

% INCREASE APPROVED BY CRESSON = $60.68 / $56.00 = 8.4%

% OF BFE REQUESTED INCREASE APPROVED BY CRESSON = $60.68 - $56.00 =13.8%
$90.02 - $56.00

^
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C. DEVELOPER CONTRIBUTIONS - WATER
If any of the Items listed in the Depreciation Schedule were contributed by a developer, please list
those items and the associated cost below.

Table 111. C.

Item

Date of
installation or
Contribution Total Cost

Amount of
Developer

Contribution
Net Book Value

(from Table Ill. B.)

0

Total

O Insert this amount in Table IV. E., Line [E]

- Attach additional sheet(s) if necessary -

SECTION IV - LONG TERM DEBT & EQUITY INFORMATION - WATER

A. EQUITY

is
How much equity or total capital does the company have in the utility? qE^^ ai^
in Table IV. D., Box ® below

B . RATE OF RETURN /
What rate of return (profit) on investment in plant (equity) is expected

%
? b

Enter also in Table IV. D., Box ® below

NOTE: You . may choose

• an average equity return established by the staff each year and included with the Annual Report
Instructions OR

• an interest rate that you think is fair that is less than the rate established by the staff OR
• to use the Rate of Return Worksheet which is attached to the Instructions.

C. BANKRUPTCY
Has the utility or utility owner filed bankruptcy within the last seven years? YES NO

If YES, explain status of applicant at this time.

^ TCEQ-70423 (12118108) l. ^^,^3̂C^^ ^.^

1rX^^'^1 y -
Page 11 of 41



List the following
equity of the utility and

Round all percentages to two (2) decimal places.

Table IV. D.

information concerning debt and
attach copies of notes payable:

[A]

Name of Bank/Lender

[B]

Date of
Issue

[C]

Date of
Maturity

[D]
Original Amount

of Loan

[E]
Outstanding or

Unpaid Balance -
End of Test

Year

[F]

Interest
Rate

[G]

Weighted
Average

®

Part i - Debt

6 C Dt-y cOP EAF1 I 9q8 f^o ^t $ q.2 9&8 $ `f6 9 S% 1%

$ r S3S- $ -0- % %

$ $ % %

$ $ % %

Total $ ^ f s a 3 e $ 'fo ? g ® / %®

Part 2 - Investment/Equity $^(8 ^^, ® (v %® (o y6®

Total Debt & E u' -

Rate of
Return: 7 %®

OO Total amount of original loans
® Total amount of the outstanding balance on the loans
O Equity in the utility - From Section IV. A.
OO Return on Equity - From Section IV. B.
® Total of ® + ®
® Total weighted average of debt - To Table V. Une [C]
® Weighted average of Investrnent/Equity, Co-®®`®
® Sum of+(7)-ToTabJe IV. E, Line [G]

TCEQ-10423 (12118/08)
Page 12 0( 41
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Please provide the following inventory of the water utility plant being used to provide water
service at the end of the test year. You will be responsible for supporting this information with
invoices or other documentation. Round your figures to the nearest dollar. Amounts should
be computed as of the end of the `test year.'

,r-$%I- 111 12

[A] [B] [C] [D) Depredation

Date of

Service '
Original Cost

h

Years in
Service

[E] = jD]I[Cj [F] [G] = [D}.[9
Net Book

Item Installation
w en

installed ($) iO l00
S Days

000

Annual
($^

Accumulated
($) Value

$

Land Na

Wells C^ ) 10 - 50 73 10
Well Pumps:

5 h or less 5

greater than 5 hp ^^ _ 10 3 ! ^ ^ CF 8

Booster Pumps:

5 h or less ) l0 - 5 qD O 1-4D a - v-- V60^^ ^0 - 0-

greater than 5 hp 10

Chlorinators 0 - 10 3St) t0

Structures:

Wood 15

Mason /lJr20f A0 - Q8 30 t3 S60 10 oZ .SO 7 S^f

Sto e Tanks 1 0- ,? 50 (3. 000 10 a D a 6^.^ 103S-2
Pressure Tanks 3 0- 8 50 .3 00 f0 a '7A

Distribution System
(mains and lines)

50
fD - 8 q3 QGO 10 l$7`j 19 /03 ^`f ^S^I

Meters and Service
(taps not covered
by fees)

20

- ^ Q©O to ;Z 3^{c^ .3 OS 3 3 9a
Office Equipment 10

Vehicles 5

Shop Tools 15

Heavy Equipment 10

Fencing - 20 3 Olj to ^ / $O 49-30
Other. Please list

j

iR CO^ PKESSoR 1d - 98' !d
Total 8SY e?

-. _.^ -.... ..^..w.c uT.O Enter this number in Table VI. At, Line ft Column ®® If [^ is greater than fD], enter ft total for [D)® Enter this number in Table IV. E, Line [Al
-Attach additional sheet(s) if necessary-

^^if
TCEQ-10423 (12/18/08) ;4"
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Aviation buff develops upscale fly-in
community
High-priced lots will put aircraft owners next to an airfield -- and lots of amenities

Dal a5 6.r„ ess o; 'na^ -.,^ Margaret Allen Sof .V ise

Print Erna' Rep- ots R6S Fae;,_ A_- _., ra < Cc-,+.rnecL

BOURL.AND AIR FIELD -- The owner of a private airport in northern Parker County is
developing an upscale $1.6 million fly-in residential community designed exclusively for
aircraft owners wanting to live next to an airfield.

The 1oo-acre Bourland Field Estates will feature lots ranging in size from 1 to 3.5 acres,
with lot prices running as high as $100,00o each, said Dick Bourland.

The 65-year-old Bourland and his wife, Jane, are the owners and developers of the
property.

They've had the project on the drawing board since 1984, but it stalled in 1987 when the
stock market crashed. The development now enters the market at a time when sales of
corporate and private aircraft nationwide are booming. Texas and California boast the
largest number of corporate and privately owned aircraft among the states, according to
the National Business Aircraft Association in Washington, D.C.

With development of Bourland Field Estates, the Metroplex will be home to upwards of
half a dozen fly-in communities. Only two others, Pecan Plantation and Hidden Valley,
sport high-dollar lots and upscale amenities like those at Bourland, however.

Located off State Highway 377 about 1o miles south of Benbrook, Bourland Field Estates
is designed for up to 67 lots and will include a 2o-acre common area for jogging trails,
tennis courts, a baseball diamond, a picnic pavilion, horse stables and soccer fields.
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Sponsored Links

SECRET: White Teeth Trick
Learn the trick discovered by a mom to turn yellow teeth
white wlunder $10.
MomsTeethStory.com

Acai Berry Diet EXPOSED (Official Report)
Want To Use Acai Berry? Read This Warning Before
Buying
News187V.com

Mom Makes $77/Hr (Online)
Mom makes $8,673+ a month! Read this special report
to see how...
www.HomeJobsNews.com

Buy a link here

Find ExLcutives
Infrastructure at the development is now completed, including water, electricity and sewer
at a cost of about $28,00o per lot, said Bourland. Streets should be under construction See all Dallas

beginning the end of November, with ground breaking on homes starting as early as
contacts

February, he said.

Interested buyers so far include an airline captain, a couple of lawyers, several airline SITE SECTIONS

pilots, an executive at defense contractor Lockheed Martin in Fort Worth and one man Small
who said he's inheriting a lot of money, Bourland said. Business

Center
"They all are proud and love their planes," he said. An airplane is the ultimate toy and
they want their airplane in their back yard ... You can climb in your airplane and go

Visit the Small
Business Center

an)-where."

Most of the financing for Bourland Field Estates is through Bank of Commerce in Fort Sales &
Worth. Bourland is providing the rest, most of it raised from the $2 million sale in 1982 of Mat

ha mobile home park and marina he developed near Lake Arlington. Visit the Sales
M ark^

A Fort Worth native, Bourland purchased the 162 acres south of Benbrook in 1981 and ) (^
began building his airport. For him, it was a dream come true. D

"I

j Gj • N 3%

"I always wanted a piece of land, and this is just gorgeous," he said of the property, which U t

is crisscrossed by Red Bear Creek "There are just a jillion trees, some of them 15o years sg r
Dail}

old. It's hilly out here and we put the runway where it has the least impact on the hills."

Over time, Bourland paved and lighted the 4,2oo-foot runway, added an instrument
landing system, built rental hangars, started up a flight school, and opened a maintenance
facility and fixed base operation for fueling.

Although Bourland retired in 1993 from a career as a pilot flying Boeing 747s to Tokyo for
American Airlines Inc., he hasn't retired from everything else. Featured Dallas Jobs powered by

http://www.bizjournals.com/dallas/stories/1998/11/16/story7.html 9/12/2009
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