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House Bill (HB) 1600 and Senate Bill (SB) 567 83`d
Legislature, Regular Session, transferred the functions
relating to the economic regulation of water and sewer
utilities from the TCEQ to the PUC effective
September 1, 2014
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SOAR DOCKET NO. 582- 06-0425
TCEQ DOCKET NO. 2005-I,16-UCR

APPLICATION OF TAPATIO SPRINGS §
BEFORE 1'HE STATE OFFICE

SERVICE COMPANY, INC., §
TO AMEND CERTIFICATES § OF

OF CONVENIENCE AND NECESSITY §
ADMINISTRATIVE HEARINGS

NOS. 12122 AND 20698 IN KENDALL §

COUNTY, TEXAS §

RATEPAYERS MOTION TO REOpt.'^ Ti^)^_>FtECO^U l-^

TO THE TEXAS COMMISSION
ON ENV1RONN'1FVTAL QtiAI.ITS' ^--; :

- ,- .

Ratepayers request the Commissioners of Texa^, Commission on Environrnental

Quality (TCEQ) reopen the record for this matter. Ratepayers argue that Tindings of =

Facts and Conclusions of Law submitted by the Administrative Lax\ Judge (AL-ff are

incorrect. In Ratepayers Brief Filed In Response To S().4.H Proposa' Foi Decision and

Exceptions, sworn affidavits were attached and argurncrits were made regarding TCh:Q's

designation of Priority Groundwater Management Art-:,, The Al-,J, -, i,i a letter to TCEQ

General Counsel, urges that the information be ,truck from flit, iecord and no

consideration be given to those facts.
Sworn affida^ it,, and TC.EQ actwns should be a

part of this record. The exclusion of this informati,,n has a detrimental effect on the

Ratepayers and are integral to the Commission's deci on on the amendment application.

Ratepayers recommend the record be reopened.

TEXAS ADMINISTRATIVE CODE

The Commission may order the judge
to reopen the record in accordance with

RULE §80.265 TEX. ADMIN. CODE. As the evidence ^,,ught to be recopized is critical to
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the decision at hand, the Ratepayers urge the Commis,,=on to reopen ttle iecord to admit

the following.

GBRA AFFIDAVITS

The Ratepayers urge the Commission to reopen the record to adnw the Affidavits

of Guadalupe Blanco River Authority (GBRA) Genr, al Manager, \\ E West, Jr , and

GBRA Director of Project Development, David Wets,..', i WE. West, J: I hese affidavits

prove the Applicant does not have any agreement !or additional v\arei beyond their

written contracts and that no additional water is availat-le ' False testi,,,onv was given by

the Applicant when TCEQ Executive Director asked about adequate kkater availability.

The Executive Director specifically asked if the Apph^.ant could tnciease the amount of

water from the G13RA, the Applicant falsely testif rd that it could receive additional

water and in fact had a verbal agreement with GBR•-^ The offered affidavits establish

that no additional water was available and in fact the Applicant, this ^-exy witness, had

been directly informed that additional water was no, available 3 This is critical to the

evaluation of the application, weighing of the evidence presented and the proposed

impact on the Ratepayers. The Applicant had prefiied testimony statwr, only 250 acre

feet would be provided to the area.4 Ratepayers ^^ rre una^ are th+t A pplicant would

allege it had additional water availability These affid,t\ its must be in( luded in the record.

PRIORITY GROUNDWATER MANAGEMENT AREA (PGN1 'A)

After the evidentiary record was closed, tF,,- ALJ took oftici.+l notice of the

Applicant's tariff "pursuant to Texas Gov't Code §,! i01 .090

See Attached Exhibit A.

^ 'I`r. 23-25.
3 Attached Exhibit A.
°'ll-. Ex. A-3, Prefi.led Test J. Parker, p. 5, II 5-22.

Bt-cause the tariff was

2
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approved by the Commission, which is presumed to ^.now of its oNtii actions, taking

official notice is appropriate "5 Therefore it is similai' \ correct to take official notice

that Kendall County is within the Hill County PGi\}N, as the TCF(,) designates the

PGMA.6 Futhermore, TEXAS ADMINISTRATIVE CODE R"JIcE §80 127(e )i l) provides that

" [t]he judge may take official notice of all facts Judi, ally cognizable in addition, the

judge may take official notice of any generally recognized facts ivithin the specialized

knowledge of the commission_" It is proper to take oft ;,al 'notice of this fact and to take

notice of Cow Creek Groundwater Districts concern with this application

As the ALJ recommends not taking notice of these facts, the Ratepayers request

the record be reopened to offer evidence that Kend t? I County is in the Hill County

PGMA. The Ratepayers argue that the Cow Creek Gil,Etndwater Dtstnkt letter sent to the

TCEQ is presents the concerns of the District. Drectly referring to this matter the

Groundwater Distrtct stated "It is questionable th,o ground",ater pioduction in the

amount identified is available within the proposed exp,i.ided CCN service area or that the

requested groundwater could or would be permitted This letter tamer requests that

the TCEQ recognize the potential impact to the groundwater district from approval of this

application.8 All of the citizens in the area will be impacted bv the proposed withdraw of

groundwater. This is evidenced by the PGMA information included in the Ratepayers'

Exceptions as was submitted by the Applicant's wit,wss in his exhthtts,9 and the Cow

5 Order No. 10, Sept 13, 2006, Wm. G Newchurch, AU, SOAP :)ocket No 582-06 0ti25, TCEQ Docket

No. 2005-1516-UCR.
G Priority Groundwater Management Areas and Groundwater C,rservanon Dtstricts, Report to 796'

Legislature; TCEQ, January 2005, Table 1. (found at
http:/Avww.tceq state.tx.us/assets/public/comm_excc/pubs/sfr/0, , 04 pdfl
7 Attached Exh B.
"Id
y TR. Ex A- I, subex. 2.
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Creek Groundwater District letter.10 As shown by tP,:a data, there i-, a shortage of

groundwater in Kendall County." This shortage is cr>>,.a] to the decision to be made by

the Commission. The fact that Kendall County is in t t'GMA and the limitation of the

groundwater situation should be considered by the TCE c?

PRAYER

WHEREFORE, PREMISES CONSIDERED. v[ovants pray that the record be

reopened to admit the previously discussed evidence a^ requested heirrnabove and for

such and further relief that may be awarded at law or ir. equity

Respectfully subvi+tted,
LAW OFFICE 01- ELIZABETH K'^2ART1N

e.C^
ELIZABETHqVIARTIN
Texas Bar No. 24027481-
106 WEST BLAN(-'O, STE 206
P.O. Box 1764
BOERNE, Texas "78006
Tel. (830)816-8686
Fax. (830)816-8"82
Attorney for Ratepavers

CERTIFICATE OF SERVICE

I certify that on November 15, 2006, a true and correct cop^ of Ratepayers
Motion to Reopen the Record was served via fax t,>,nsmission and ieeular mail to all

parties on the following mailing list.

(^ÊLIZWrH R ti9ART(ti

10 Attached Exh. B; Tr Ex. P-6;
" !d.

4
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MAILING LIST - TAPATIO SPRINGS SERVICE COMPANY, INC.

SOAR DOCKET NO. 582-06-0425; TCEQ DO( KET NO. 2005-1515-URC

GENERAL COUNSEL
Derek Seal

Fax 1 512 239 5533
Texas Comm»sion on Environmental Quality

P.O. 13087
Austin, TX 01

ADMINISTRATIVE LAW JUDGE
William G"%ewchurch

Fax 1 512 475 4994
Administratz\ e Law Judge
State Office Of Admintstrati,,e Hearing

300 West Fitteenth Street

Austin, TX '8701

FOR THE CHIEF CLERK:
Fax 1 512 239 3311

LaDonna C.,,tanuela
Office of thr Chief Clerk, M( 105
Texas Commission on Environ.l-11ental Quality

P.O. Box 1 0 .)87
Austin, TX 18711-3087

FOR THE APPLICANT:
Fax 210 349 0041

Patrick Lin, 3ner
Davidson &. rroilo, PC
7550 IH-10 West, Northvve^t ('enter, Ste. 800

San Antonio fX 78229

FOR THE EXECUTIVE DIRECTOR--
Environmental

Brown,tft
^ sivn.^^'[C^t173ey

Fax 1 512 239 0606 Texas Comn>ission on Envnmnunental Quality

P.O. Box 1 ;!)87
Austin, TX 78711-3087

FOR THE PUBLIC INTEREST
COUNSEL:
Fax 1 512 239 6377

Garrett Arthur
Assistant P,ibltc Interest Counsel, MC-175

Texas Con2 1IUSSion on EnN ^roY^rnental Quality

P.O. Box 1 ^O87
Austin, TX -'8711-3087

FOR RANGER CREEK HOA
Fax 210 696 9675

Eric Shere; Attorney at
It 124 Wvrzbach Road, Suite 100
San Anton,,,. TX 78232
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Exhibit "A"
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STATE OF TEXAS

•
AFFWAV1T OF W. X. WEST, JR.

^

COUNTY OF GUADALUPE

Before m, the mdecs,ignsd ^aanhority, on this dam personall y appeared WE. West rr .

who alter being duly sworn staled as follows-

"I. My na= is W. E. West, It. Y am over the age of dg)dtecn (19) yews and I^'^ ^ 9000

FM 20, Se^uu^n, Tees, 78155. I bcnavot been ^
^e of the f^cta stated''"^n t^isr j

c^ampet+dutt to make this a^'idsvit- I P^1D+d

affmdavit, and thty are all true and eomect.

Y am the Geaft-al Manager of the ('roadalupe-Blmoco River Authority ("GBRA"). and

have been since 1994, 1 have overall ma=gnmxzt t,esponsabilLty for all of GBRA's

operations and employees, and I oversee implemcaMcm of all policies and decisions of

the GBRA Board of Duecbuts.. Prior to my employmrml with GBRA, I was employed by

the Lower Colo=do River Authority.

3. 1 have becomc aware of certain proposed findings relating to C1BRA in m October 6,

2006 Proposal for Decision in the following mailer before the State Office of

Admiooiistrative Hearings ("SOAN"):

SOAK Docket No. 582-06-0425; TCEQ Dockct No.. 2005-1516-UCR; In Re:

Applicsfion of Tapatio Sprinp Servica Company, inc. ("Tapaoao) to Amend

Certificates of Convrniowe and Necessity Nos. 12122 and 20698 in Kendall

County, Texas..

4. The proposed 5u4ings at ies= arc as follows:

50_ 1'apstio hm leeched GBRA for additional water, and GBRA has lnforonally,

verbally agreed to provide an additional 250 ac-ft, beywd the 750 ac-#t vrhirh it

bas formally contracted to provide_

51. Appcoximata(y 1,600 ac-ft is available from GBRA for private utilities in the

general am

5. Proposed Finding No. 50 is iucvnc,t A represcaitdivc of TsQatso did make a verbal

roqtunst of David Welsch, Director of Y^ojoct Daveloprne.nt far CiBRA, that GBRA. aV'ee

to amcnd ib existing contract with Tapatio to ixrease the maximum amount of treated

water to be supplied annually by GBRA an additiona1250 acre-feet (from 750 acre-feet

to 1„000 acce-fiect annually), but at nqq direction W Welsch responded that GBRA would

not agree to the requested mmondioneat Sec accormpanying affiidan'it of Mr. Welsch

Affidavit of WE West, Jr.
Page 1 of 2
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6. Tb=a is no basis for Proposed Finding No. 5l . GBRA has made no deteamiinatian t6at it

has 1,600 acra-fixt, or any other amauial, of fteMed watcr available for prir+eme utilities in

the wea."

_FURTEER AFFIANT SAYET'H NOT

W_ E. WCA, it., Gcneral Maosgcr

SWORN TO AND SUBSCRIBED before me by W. E. West, Jr. on this Qjjtjh day of

October, 2006, to certify which witness my bmd and seal of office.

`` ^ ^ ^ ^ ^ l 11 I ! I#.* tooi

^

,

ow

ut^ory ft"W19'=for the Slate of Texas

My Commission F.xpims:

Affidavit of W. F- A''cst. Jr.
Pacge 2 af 2
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AFFIDAVIT OF DAVID 'WEY.SCH

STATE OF TEXAS

COUNTY OF GUADALUPIE

§

§

Before me, the undersigned surthocity, on this date personally appeared David Wclsch,

who after being duly sworn statod as fellows:

"1. My nmme is David Welucb_ I am over the age of eigIrtccu ( IS) years and I riside at 202

Oldww,oe, Seguin. Texas. I have never been convicwd of a crime, ar^i` I ana fiilty ,;:

competent to nuake ffiisaP6,davit I have pmsonal knowledge of the
affidsv,it, and they am all true wd correct

2. X am employed by the Guardalupo-Blamo River Authority ("GBRA") and hei^ bocn. sinee

1973. My cua.reat position is Director of Project Deve.lo^ot.

On at about July 14, 2005, Mr. Stan Scott and Mr. Jay Pa*er, who represented

themselves to be the managers or officm with the Tapatio Springs Service Compaon%

Inc. (`Tspacbid)/ KendaII Comm" Utility Company, requested an increase in the original

Raw Water Commibmcat of Water front the Western Canyon Regional Treated Water

Supply System from 500 acre feet to 750 acre feet per anuum. Said request was granted

by the Hoard of Direc,rtoars. Subsequent to that approval Mr. Scott and Mr. Parker verbally

requested that GBRA agree to amend its contract with Tapautia/ Kendall again to increase

the maximum amount of treated water to be supplied annually by GBRA by an additional

250 acre-ism (ftan. 750 acm-feet to 1,000 acre-fect wmatally). At the dirwtion of Mr.

W.B. West, Jr., the General Manager of GBRA, Irrsponded verbally to both W. Scott

and Mr. Pm3wr that GBRA would not agree to the requested additional arneodment"

FURTHER AFFIANvI' SA'Y'ETH NOT.

d we - --- -

SWORN TO AND SUBSCRIBED before we by -bo", 4,^c^y _ oa t^us a^^ ^

day of Ootabcr, 2006, to ofttifY which witness my band and seal of office.

//S.^,..... .^ ^^qls,

-+,;.

'b Z.02Eor", i

ST/El 3917c]

£l'd

C
LogNotx^ty Public am^d for the State of Texas

My Commission Expires_
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Exhibit "B"
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Cow Creek Groundwater Conservation District
216 MHtMe1 A-, Eae. 106

9oNrtIs. ram 7800G
(e0D) @tb?M f ax (tW) 91626or

WqyW cCYA.4[Y

r-a

^-^ • ,^

_., ..

Jvne 15, 2006 -^ , ..._y.., ..._

Mr. Doug Holcomb. MC 153
T.C.EQ.
P. O. Box 13087
Austin, Texas 78711-3097

Dear Mr. Holcomb:

This letter is a HIM up to our telepbone eonve[3ation this morning concern- ing the wcpattsion of

the CCN
service area as proposed by the Tapatio Springs Service Company to Boerne, Texas-

T.C.E.Q. currently has this CCN expansion request under `omideration for possible approval.

Water to supply the expanded CCN service area is proposed to corrie from 250 Ac.Ft per year

surficc water from GBRA and from 10 proposed Trinity wells. To date no well permits have
been requested through the Cow Cteelc Groundwater Conservation District nor have any water

ailrty of the 750 GPM proposed to be
availability studies been provided documenting the avail

product ion in the amount
withdrawn f^v,m the Trinity aquifer. It is questionable that gnundwater P
identified is available within the prapos°d expanded CCN service area or that The requested

groundwater could or would be parmitted-

lf T.C.E.Q. were
to approve the expanded CCN service oxen as requested b y the T81P®`tio Spnngs

Service Company, based on water supply data furnished in the expansion request, does that imply

that the gr
oundwater supply wells proposed are approved and permitted without going through

the approval and pammng proms of the Cow Creek t3'roumdwater Conservaltican District?

I appreciate your discussion of the above question and look forward to a timely response

concerning permitting eutbmities.

c
r C_ 1GVt, vicc i^

oard ofD;Wmws

7CK/mek
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OK/ OFFICE OF ELIZABETH; , %1A.R9

FACSIMILE TRANSMITTAL Sti EET

To: Fax Number

Derek. Seal 512/239-5533

Hon. William G Newchurch

Admu'iistranve Law judge 512/475-4994

Pacnck I..tndner 210/ 349-0041

Kathy Humphreys Brown 512/ 239-0606 °
Garret Arthur 512/ 239-6377 _ ._.r

Enc Sherec 210/ 696-9675
La Donna Casranue.la 512/239-3311

C :; _. ..

- - - i:._

COMPANY >nl 1_ °^I

ti O\'E.N4BF k ' ^ 2006

PIIONI-: NUM3 k1t O'I A:, ^t! or NN.,- -I l JING COVLk

16

Si NllCItS PIIONL• NUMIjI:K _.I.NI); : t rnX ti L ' bL

830/816.8686 830/816-828 ^

RE SOAH DOCKF'T NO. 582-06-0425
TCEQ DOCKET NO 2005-1516-URC

^ -- ^-^-_

q FOR RLiVwW q Vf,Lnsi+ 1tl'_,'1'LY • 1IAIt1)Ce)PYWt11,IC: we • ILAW, . i'^ x 'iLLNO'1 FOIi.OW

11" YOU FlAV t: ANY PkOIil HMS k'I"ll l 1I-ITS I'nX I'RANSMISIUN, PLL•;nSl' CO^ +'! nti^ u i; H ^_ B1G 868a

Letter to TCEQ Creneral Counsel and Motion to Reopri-, Record

THE INFORMATION CONTAINED IN THIS FACS. :'1.E "aSSAGF :^- COtiFIJD1EtiTLAL.
ATTORNEY/CLIENT COINL\'fUNICATION AND IS TF_1.tiS_N17TT`ED F011 "HE EXECLUSIVE
INFORNLITION AND USE OF THE ADDRESSEE PER-( 1NS Rk.SPO:vSIBIF FOR DELIVERING
THIS CO&MNICkTION TO THE INTENDED RECIP:r Cr ARL ADM( -NIStiED THAT THIS
CO'NIIvIUNICI'1'ION MAY NOT BE COPIED OR DISSEA9` .jTED EXCEPT A- DIRECTED BY THE
ADDRESSEE IF YOU RECEIV'E. THIS CO:vIIv1UNICAT'0N IN ERROI^ PI I^SE NOTIFTY US
INMI.)IATELY BY TEI.F,PHONE AND DESTROY THE f).1,Z'vit; N IC.\T1ON

106 W BLANCO STf '06
BOERNE, TEXAS ^06
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