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APPLICATION OF DENTON COUNTY  §
FRESH WATER SUPPLY DISTRICT §
NO. 10 TO AMEND WATER AND § COMMISSION ON.
SEWER CCNS IN DENTON COUNTY  §
§

(APPLICATION NOS. 34068-C/34069-C) ENVIRONMENTAL QUALITY

DENTON COUNTY FRESH WATER SUPPLY DISTRICT NO. 10's REPLY TO
MAHARD EGG FARM TO MOTION TO DISMISS
COMES NOW, Denton County Fresh Water Supply District No. 10 (the District),
and files its Reply to the Motion to Dismiss of the Mahard Egg Farm, Inc.
(Mahard) and its Reply to Mahard's Response to the District's Motion to Dismiss

Mahard as an Intervenor from this utility certification docket.

1. MAHARD's MOTION TO DISMISS

Mahard has moved to dismiss the District's pending water and sewer utility
certification applications claiming that the District's amendments to the same,
pursuant to its service area seftlement agreement with the Town of Prosper
(Prosper), violated 30 TAC § 281.23(a) because they constitute major
amendments under 30 TAC §305.62(c). Mahard is in error. The amendments
the District made to its original applications removed requested service area, not
add service area. The District had already given notice of all of the area at issue,
which notice was admitted into the record at the preliminary hearing without

objection. In the District's opinion, reducing the scope of the application is not a
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major amendment. However, this decision has been reserved exclusively for the
Executive Director to make. [30 TAC §291.23(b)(1)] She has been served with
the District - Prosper settlement in this docket and in the companion Prosper
sewer; CCN case. [SOAH Docket 582-03-1994] The Executive Director has yet to
indicate any need to re-notice either docket. She has not chosen to file a motion
to abate this docket for re-noticing purposes. No substantial technical change
has occurred by reducing service area to be served by the same core utility plant

facilities so 30 TAC §281.23(b)(2) does not apply.

Assuming in arguendo that Mahard's notice arguments had some kind of merit,
dismissal of the application is not the appropriate remedy. The amended
application should merely be abated until re-noticed. Notice, however, would not

confer standing on Mahard. Mahard would still be gone.
2. MAHARD HAS NO STANDING

Mahard concedes its property is adjacent to but not inside the amended
requested service area boundaries of the District. [See sworn affidavits of Phillip
Huffines‘ filed with the District's original Motion to Dismiss] Mahard claims,
"Clearly properties within or immediately adjacent to the proposed service area in
a CCN application are potentially affected by the scope and content of that
application and the resulting CCN, in a manner distinguishable from the general

public." [Mahard Motion page 2, Section ll] The District agrees with Mahard as
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to persons inside the certificated (or proposed) service area. Texas Water Code
§13.250 imposes a near absolute burden on the CCN-holder to provide those
persons with continuous and adequate water or sewer utility service. Contrary to
Mahard's assertions, however, a CCN-holder has no duty or obligation of any
kind towards anyone outside the boundaries of its certificated service area.
While Texas Water Code §13.243(1) creates a 1/4-mile service area buffer zone
where an investor-owned utility or a water supply corporation may serve without
a CCN, such a service extension is strictly voluntary by the utility. Further, it
should be remembered that the District is a Texas Constitution Art. 16, §59 water
district created under Texas Water Code, Chapter 53. The District is not required
to have a CCN to serve any territory not certificated to or served by other retail
public utilities, i.e., Prosper. [Texas Water Code §§ 13.00(19) and 13.242]
Mahard has no rights at law to demand water or sewer service from the District,

now or in the future.

As indicated at the preliminary hearing, Mahard's true interests in this certification
docket are strictly related to the proposed urban development within the
boundaries of the amended service area. There is no denying that settling 2000
people in proximity to a large poultry operation has consequences. They are not,
however, within the jurisdiction of the TCEQ in a utility certification docket.
Similarly, there are potential issues of rights-of-way and land use between these
parties. The Districts powers of condemnation arise under the Texas

Constitution and statute and have nothing to do with whether it holds a CCN.
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The District is providing water and sewer "service" in the amended service area
today as defined by Texas Water Code §13.002(21). It can do this because it is
a fresh water supply district and the area is not otherwise served or certificated.
None of this affects Mahard or confers standing on an adjacent landowner.
Mahard has failed to cite any rule, case or statute that acknowledges the special

status it claims in a certification docket.
3. PRAYER

For these reasons, the District requests that Mahard's motion be denied. The
District further requests that Mahard be found to have no unique justiciable
interest in the amended application and be dismissed as a party. No other party
having filed any objection to the District's applications, the District requests that
its water and sewer certification applications be remanded to the Executive
Director for administrative approval.

Respectfully submitted,
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Mark H/ Zeppa
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Law Offices of Mark H. Zeppa, PC
4833 Spicewood Springs Road #202
Austin, TX 78759-8436

(512) 346-4011, Fax (512) 346-6847

ATTORNEY FOR DENTON COUNTY
FRESH WATER SUPPLY DISTRICT
NO. 10
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CERTIFICATE OF SERVICE

I, Mark H. Zeppa, attorney for DCFWSD #10, certify that true and correct copies of the

foregoing pleading were served on the following by facsimile, hand g¢llivery or first class
USPS mail on the 7th day of July 2003: [ /4/ %/
v W '

Mark . Zeppa //

1. Judge James Norman
State Office of Administrative Hearings
P O Box 13025
Austin, Texas 78711-3025
Fax (512) 475-4994

2. Lara Nehman, Staff Attorney
Sheridan Gilkerson, Staff Attorney
Environmental Law Division
TCEQ
P O Box 13087, MC 173
Austin, TD 78711-3087
Fax (512) 239-0606

3. Blas Coy, Jr., Public Interest Counsel
Office of the OPIC
TCEQ
P O Box 13087, MC 103
Austin, TX 78711-3087
Fax (5612) 239-6377

4, John Turney
Bell, Turney, Coogan & Richards, LLP
823 Congress Avenue, Ste. 706
Austin, TX 78701
Fax (512) 476-1513

5. Drew Watkins
Prosper Independent School District
605 East 7th Street
P O Box 100
Prosper, TX 75078
Fax (972) 346-9247

6. TCEQ Docket Clerk
Office of the Chief Clerk
P O Box 13087, MC 105
Austin, TX 78711-3087
Fax (239) 3311
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LAW OFFICES OF MARK H. ZEPPA, P.C.
4833 Spicewood Springs Road, Suite 202
Austin, Texas 78759-8436
(512) 346-4011 Fax (512) 346-6847
mhzeppa@attglobal.net

FACSIMILE TRANSMITTAL SHEET

DATE: July 7, 2003

TO: Judge James Norman @ (512) 475-49%4
Lara Nehman @ (512) 239-0606
Sheridan Gilkerson @ (512) 239-0606
Blas Coy, Jr., PIC @ (512) 239-6377
John Turney @ (512) 476-1513
Drew Watkins @ (972) 346-9247
TCEQ Docket Clerk @ (512) 239-3311
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Re:  Application of Denton County Fresh Water Supply District No. 10 to Amend
Water and Sewer CCN’s in Denton County; SOAH Docket No. 582-03-2282;
TCEQ Docket No. 2003-0033-UCR; Denton County Fresh Water Supply
District No. 10’s Reply to Mahard Egg Farm to Motion to Dismiss

SENDER: Mark Zeppa

CONFIDENTIALITY NOTICE: The documents accompanying this facsimile
transmission contain confidential information which is legally privileged.  This
information is intended only for the use and information of the Addressee. If you have
received this facsimile in error, please notify us immediately by telephone (collect if
necessary) to arrange for the return of the original documents to us at our expense. You
are hereby notified that any unauthorized reproduction or disclosure of the documents or
information contained in this facsimile transmission is expressly prohibited and is
actionable by law.
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