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SOAH DOCKET NO. 582-03-2282
I^ A^ ^' ^^TCEQ DOCKET NO. 2003-

§APPLICATION OF DENTONIT^ TCOUNTY

FRESH WATER SUPPLY D TEXAS COMMISSION ON
TO AMEND WATER AND §

NO. 10 CCNS IN DENTON COUNTY §
SEWER C ENVIRONMENTAY. QUALITY

(APPLICATION NOS. 34068-C/34069-C) §

EXECUTIVE DIRECTOR'S RESPONSE TO DENTSMI COUNTY ^^AImNG ER
SUPPLY DISTRICT NO. 10's MOTION TO DI

S THE

INTERVENORS AND MAHARD EGG FARM IN
MOTION TO DISMISS THE

DISTRICT'S APPLICATION

ironm uality
COMES NOW, the Executive Director of the Texas C^^r s^u on D Str ct Neo^10's (the
(ED). and files its response to Denton County YIn Fresh(Maha^d) and Prosper Independent School

District) Motion to Dismiss Mahard Egg
District (PISD) as well as Mahard Egg Farm, Inc.'s Motion to Dismiss Denton County Fresh

Water Supply District No. 10's Application.

1.
THE DISTRICT'S MOTION TO DISMISS THE INTERVENORS

o Dismiss
Pursuant to the District's Amendment of Certification Applicationto Da ^°tiohetED agrees
Intervenors and the District's Reply to Mahard Egg Farm's
with the entirety District's position, including the following major contentious points:

a, Neither Mahard nor PISD have provided o eTlc' proposedhservice area

own

property or have an option to purchase property in the _.

The District filed affidavits which support this claim.

scope andaffected by
tfrom the gene al

the

b.
Properties adjacent to the proposed area are not

distinguishable
content of the CCN application in a manner

public.

c.
Property/Urban growth, is not a factor which the TCEQ may consider in

granting a CCN application,

d. Neither
Mahard nor PISD have a personal justiciable interest in the District's

CCN.

e.
How the District provides retail public water and sewer utility services to the
public for compensation within the proposed service area does not effect either

Mahard or PISD.
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Therefore. the ED supports a motion to dismiss both Mahard and PISD due to a lack of

standing.

2.
MAHARD'S MOTION TO DISMISS THE DISTRICT'S APPLICATION

the ED agrees with the
Pursuant to the District's Reply to Mahard's Motion to Dismiss,

District's Position.
Although 30 TAC Section 281.23(a) states that a utility must re-notice

when an application is amended, it is the policy of the Texas Commission on Environmental
when zlcrease the proposed
Quality to only re-notice when the amendments in the application iro osed surface area. The
certificated service area not when the Yamendment decreases the p p

_

ometry
nale for the interpretation of this rule lies in ge.

When the origin
edao this propolsed

ra^
in a large area, the people in that particular original area If the CCN

service.
At that time they have an opportunity to enter into this hearing process.

shrinks in size and does not add any additional area, thn t e eop^enotice
that proposed

was giveThose
service area have already been noticed of the CCN whe ved come an
in-Tivi-dwiis; if not represented at the original hearing

necessary;
toedorso wouldecause an

affected party,
Re-noticing the service area is rt

injustice to the District. The ED does not support the District's dismissal from this case.

Respectfully Submitted,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Stephanie Bergeron, Director
Environmental Law Division

By
Sheridan L. Gilkerson
Staff Attorney
Environmental Law Division
Bar No. 24034458

P.O. Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-2223 Telephone
(512) 239-0606 Facsimile

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Executive Director's Response to Denton County

Fresh Water Supply District No. 10's Motion
to Dismiss the Remaining

Intervenors and Mallard Egg Farm Inc.'s Motion to Dismiss the District's Applicaiton

Page 2
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CERTIFICATE OF S^RVYCE

2003, a true and correct copy of the

I hereby certify that on this 16`h day of July,
hand delivery, interagency mail, or by

foregoing document was delivered via facsimile,

deposit in the U.S- Mail
to all persons on the attached mailing list.

Sheridan L. Gilkerson
Staff Attorney
Environmental Law Division

07/16/03 WED 15:16 [TX/RX NO 8096]
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Mark Zeppa
4833 Spicewood Springs Rd, #202
Austin, Texas 78759-8436
Tel : 512/346-4011
Fax: 512/346-6847

Representing Denton County Water Supply

Lara Nehman, Sheridan Gilkerson
Representing the Executive Director of the

Office of Legal Services of the Texas
Staff Attorneys
Texas Commission on Environmental Quality MC-175

Commission on
Environmental Quality

P.O. Box 13087
Austin, Texas 78711-3087
Tel; 512/239-0600
Fax: 512-/239-0606

Blas Coy
Office of the Public Interest Counsel

Texas Commission on Environmental Quality

MC-103
P.O. Box 13087
Austin, Texas 78711-3087
Tel: 512/239-6363
Fax: 512/239-6377

Kerry E. Russell
102 West Morrow, Suite 103
Georgetown, Texas 78628

Tel: 512/930-1317
Fax: 512/864-7744

John Turney
823 Congress Ave., Suite 706
Austin, Texas 78757
Tel: 512/476-0005
Fax: 512/476-1513

Drew Watkins
605 East 711' Street
Prosper, Texas 75078
Tel: 972/346-3316 ext. 202
Fax; 972/346-9247

TCEQ Legal services

0

MAYY.IN LIST

NO5 34068-C/34069-

Representing the Executive Director of the
Office of the Public Interest Counsel
of the Texas Commission on
Environmental Quality

Representing the Town of Prosper

Representing Mallard Egg Farm, Inc.

Representing Prosper ISD
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MAILING LIST
APPLICATION OF DE TON COUNTY FRESH WATER S PLY DISTRICT NO. 10

TO AMEND WATER AND SEWER CCNS IN DENTON COUN1'Y (APPLICATYONS

NOS 34068-C/34069-C
AGE 2

Honorable James W. Norman

State Office of Administrative Hearings

P.O. Box 13025
Austin, Texas 78711-3025
Tel: 512/475-4993
Fax: 512/475-4994

LaDonna Castafiuela, Chief Clerk

Office of the Chief Clerk
Texas Commission on Environmental Quality

MC-105
P.O. Box 13087
Austin, TX 78711-3087
Tel: 512/239-3300
Fax: 512/239-3311

07/16/03 WED 15:16 [TX/RX NO 80961
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TCEQ
Protecting Texaa
by Reducing and

Preventing Pollution

TCEQ Legal Services • z 001;'0"1 7

FAX TR A N SM ITT A L

DATE: July 16, 2003 Total Pages (including this cover sheet):

TO: Name See Below

Organization

Telephone Number

FAX Number

FROM: TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Name Sheridan L. Gilkerson

Title Attorney

Telephone Number (512) 239-2223

FAX Number (512) 239-0626/239-3434

PLEASE CALL AS SOON AS POSSIBLE IF ALL PAGES ARE NOT RECEIVED OR IF THERE
ARE ANY OTHER PROBLEMS WITH THE TRANSMITTAL OF THIS FAX.

NOTES:

Re: Application of Denton County Fresh Water Supply District No. 10 to Amend
Water and Sewer Certificates of Convenience and Necessity Nos. 13021 and
20923 in Denton County; SOAH Docket No. 582-03-2282; TCEQ Docket No.
2003-0033-UCR

cc: Mark Zeppa, 346-6847
Kerry E. Russell; 512/864-7744
John Turney; 476-1513
Drew Watkins; 972/346-9247
Honorable James W. Norman; 475-4994
LaDonna Castanuela, 239-3311

CONFIDENTIAL / ATTORNEY-CLIENT PRIVILEGE / ATTORNEY WORK

This facsimile message and accompanying documents contain information from the Texas Commission on
Environmental Quality Office of Legal Services which may be CONFIDENTIAL AND/OR PRIVILEGED. The
information is intended to be for the use of the individual or entity named on this transmittal sheet. If you are not
the intended recipient, be aware that any disclosure, copying, distribution or use of the contents of this information
is prohibited.

If you have received this facsimile in error, please notify us by telephone immediately and return the ongmai
messagetous atTexas Commission on Environmental Quality, Office of Legal Services, P.O. Box 13087, MC 17?,
Austin, Texas 78711-3087 by First Class Mail via the United States Postal Services. Thank you.
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Robert J. 1luston, Chairman

R. B. "Ralph" Marquez, Commissioner

Kathleen. Hartnett White, Commissioner

Margaret Hoffman, Executive Director

^y/^ • ' ^^

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

July 16, 2003

LaDonna Castafluela, Chief Clerk
TCEQ Office of Chief Clerk MC-105

P.O. Box 13087
Austin, TX 78711-3087

Re:
Application of Denton County Fresh Water Supply District No- 10 to Amend Water and

y Nos. 13 and
Sewer Certificates of Conv5S2 -0nce

3d82; CEQtDocket No02003 00303-'(JCR
Denton

County; SOAH Docket No.

Dear Ms. Castafluela:

Enclosed please find the Executive Director's Response to Protestants Denton County Fresh Water

Supply District No. 10 Motion to Dismiss the Remaining
above-referencednced matt

ha^cd Egg Farm Inc's

Motion to Dismiss the District's Application

Truly yours,

ss?)
Sheridan L. Gilkerson
Staff Attorney
Environmental Law Division

Enclosure

P.O. Box 13087 • Austin, Texas 78711-3087 • 512/239-1000 • Internet address; www.tceG•state.tx.us

priitt- J nn rev,•k.l Cal'ur using r-hl.; ^d ink

07/16/03 WEI) 15:16 [TX/RX NO 8096]
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To...

..,.y._ .....-._.__......... __,:'s t

Subiect: Docket Change _ -^

Case Name: denton cty Type of Action:_ , ^.. _.., ._..

Docket Number. P82-03 -2282 , Hearing Continued to Date to be Determined ^

AU: I. norman
Asterisk clenuie5 a required field.

Date: Fri 1(1/24/2003

Setting Date and Time Disposition of Case/File
, ----

OnJTo Date and Time: None ;j None Date Order Signed:
Fri 10/24/2003 8 . 21 AM

9 OOAM Disposition of case file: ^ign to AU
From Date and Tine: Thu 10/30/2003

Duration: 41 hours Assiqned to AU:

Special Inotructions:
_ _ _.._,,.......__ __._....

phc conference 10/28/03 still on

Measures Reporting

Notice of Hearing:

Hearing on Merits:

Record Closed:

PFD/FO, DO Issued:

None ^^.. ...

None
^ ^..-._^..

None

[None

Amen,JeO PFD Issued

Reiman! Dismisst^d

Renran8 Hearing:

Remand Record Closed

Was this an
Remand PFD Issued:

Admin. Penalty Case? Amended Remand PFD Issued:

Was a Fine Recomrnenderi? PFD Changed by Referring Agency

Amount of fine ($) : $0.00 PFD Overturned/
Remanded by a Court:

Mediation (MSC) /ADR Information

Date Nediation Requesteti:

Date Mediation GrantHd'\Oldt-red

Date Mediation Denied:

Date Mediation Successful:

Date Mediation Unsuccessful:

Date Referred to TCEQ:

Date For Telephonic Meciia6On: None

None



To...

Cc...

SubjE ct: Docket Change

Case Nan e: denton cty Type of Action:_. .^ ,..^ ......,. _

Docket Number: ^582 03 2282 Preheanng Set

AU:

Setting Date and Time Disposition of Case/File

OnrrToDate and Time: Tue 10/28/2003 1:30PM Date Order Signed:

From Date and inn: None ne Disposition of case file:
.11 . 111 ,11-7

Duration: 10 hours ^ Assigned to AU:

Special Fnstrucdions

Measures Reporting

Notice of Hearing:

Hearing on Merits:

Record Closed:

PFD/FQ'DO Issued:

Was this an
Admin. Penalty Case?

Was a Fine Recommended?

Amount of fine ($) :

j. norman
Asterisk denotes a required field.

Tue 10/21/2003

None Amended PFD Issued:

1None Remand Dismissed:

None Remand Hearinq:

None Remand Record Closed:

dd PFD Issue :Reman

Amended Remand PFD Lsued:

PFD Changed by Referring Agency

$0.00 PFD Overturned!
Remanded by a Court:

Mediation (MSC) / ADR Information

Date Mearazion Requested: [None_^_ _. ^.. ......_._m___..___..._ .^.W..^......-.Y
Date Medlation Granted\Ordered: one

Date Mediation Denied: one

Date Mediation Successful: None

Date Mediation Unsuccessful: None

Date Referred to TCEQ: ^None

Date For Telephonic Mediation: None

_...
Tue 10/21/2003 2:36 PM

Assign to AU

F-



I o... J

Cc...
Subject:

0 a
Docket Change

Case Name:

Docket Wirnber :

AL3:

Date:

Setting Date and Time

denton Type of Action: LL^'

582-03-2282 Prehearing Continued to Date to be Determined

j. norman
Asterisk denotes a required field.

Mon 10/13/2003

pn[Tn Date and T^me: None None

From D:^te and Time: Thu 10/16/2003 9:OOAM

Duration: } hours

Disposition of Case/File

Mon 10/13/2003 8:36 AM
Date order Signed:

Disposition of case file: Assign to AU ^

Assc)nedto AU: ^

Special In5tructions:

Measures Reporting
Amended PFD I ^,ued: None

Notice of Hrarinq: None

- ^, Remand -D^smrssed: [None
Heanu4On Merits: None

None Remand h^earing: None
^^ ^^Record Closer^: __.... . .., . _, ^

Remand Record Closed: None
PFD!F0^ DO Issued: None

Rennand PFD Issued: None
VJas this an
Adinln. Penalty Case? Amended Remand PFD Issued: None

conimended?RFi

_.._ ...,.....^.....,^..
^ PFD Changed by Referring Agency: None

eneNlas a

Amoun'ot fine $0.00 PFD©verturned/ None
Remanded by a Court: ^ ^

Mediation (MSC) / ADR Information

Date Mediation Requested:

Date Mediation Granted\Ordered

Date Mediation Den led:

Date Mediation Successful:

Date Mediation Unsuccessful:

Date Referred to TCEQ:

None

None

None

None

None

None

Date For Telephonic Mediation: 1N99e



Mailing List

SOAH Docket No. 582-03-2282
TCEQ Docket No.2003-0033-UCR

Mark Zeppa
4833 Spicewood Springs Rd, #202
Austin, Texas 78759-8436
Tel. 512/346-4011
Fax: 512/346-6847

Lara K.Nehman, Sheridan Gilkerson, Staff Attorneys
Texas Commission on Environmental Quality
Commission - MC 175
PO Box 13087
Austin, Texas 78711-3087
Tel. (512) 239-2223
Fax (512) 239-0606

Representing Denton County Water Supply

Representing the Executive Director of the
Texas Commission on Environmental
Quality

Blas Coy
Office of the Public Interest Counsel
Texas Commission on Environmental Quality - MC 103

PO Box 13087
Austin, Texas 78711-3087
Tel. (512) 239-6363
Fax (512) 239-6377

Kerry E. Russell
102 West Morrow, Suite 103
Georgetown, Texas 78628
Tel. 512/930-1317
Fax. 512/864-7744

Representing the City of Prosper

John Turney
823 Congress Ave, Suite 706
Austin, Texas 78757
Tel. 512/476-0005
Fax. 512/476-1513

Maria Sanchez
Tel. 512/469-6006
Fax: 512/473-2159

James W. Norman, Administrative Law Judge
State Office of Administrative Hearings
P.O. Box 13025
Austin, Texas 78711-3025
Tel. (512) 475-4993
Fax (512) 475-4994

♦Docket Clerk
Office of the Chief Clerk - MC 105
Texas Commission on Environmental Quality
P.O. Box 13087
Austin, Texas 78711-3087

Tel. (512) 239-3300
Fax (512) 239-3311

Representing Mahard Egg Farm, Inc.

Representing Prosper ISD



ITEM
NO.

51.

DATE FILED
OR ISSUED

10/24/03

DOCUMENT FILED/ISSUED

ORDER NO. 15 CONTINUING HEARING ON THE MERITS

BY WHOM FILED
OR ISSUED

J. NORMAN

52. 10/29/03 NOTICE OF WITHDRAWAL-MAHARD EGG FARM J. TURNEY

53. 10/31/03 ORDER NO. 16 DISMISSING MAHARD EGG FARM J. NORMAN

54. 11/03/03 ORDER CERTIFYING QUESTIONS TO THE COMMISSION J. NORMAN



A^

ITEM DATE FILED
NO. ORISSUED

DOCUMENT FILED/ISSUED BY WHOM FILED
OR ISSUED

24. 09/05/03 DENTON COUNTY'S RESPONSE TO ORDER # 7 M. ZEPPA

25. 09/08/03 ORDER NO. 8 J. NORMAN

PLEADING FILE #2
26. 09/22/03 ED'S MOTION TO DISMISS FOR FAILURE TO PROSECUTE L. NEHMAN

27. 09/24/03 DENTON COUNTY'S RESPONSE TO ED'S MOTION TO DISMISS M. ZEPPA

28. 09/24/03 DENTON COUNTY'S MOTION TO SUBMIT CERTIFIED QUESTION
AND ABATE HEARING SCHEDULE

M. ZEPPA

29./ 09/24/03 ORDER NO. 9 CONCERNING ED'S MOTION TO DISMISS J. NORMAN

30. 09/25/03 ED'S RESPONSE OF TOWN OF PROSPER'S MOTION TO SEVER L. NEHMAN

31. 09/25/03 ED'S RESPONSE TO FISHTRAP AND GLENBROOK'S PLEA TO
JURISDICTION

L.NEHMAN

32. 09/25/03 ED'S RESPONSE TO DENTON CTY'S RESPONSE TO ED'S MOTIO
TO DISMISS AND ED'S MOTION FOR CONTINUANCE

L. NEHMAN

33. 09/26/03 ORDER NO. 10 CONCERNING ED'S MOTION TO CONTINUE
FILING DEADLINE

J. NORMAN

34. 09/29/03 DENTON CTY'S RESPONSE TO ED'S MOTION TO DISMISS M. ZEPPA

35. 09/29/03 ORDER NO. 11 CONCERNING ORDER NO. 9/MOTIONS TO ABATE
AND MOTION TO SUBMIT CERTIFIED QUESTIONS

J. NORMAN

36. 09/29/03 PROSPER'S RESPONSE TO ORDER NO. 11 M. SANCHEZ

37. 09/30/03 DENTON COUNTY MOTION TO SUBMIT CERTIFIED QUESTIONS
AND MOTION TO ABATE

M. ZEPPA

38. 10/01/03 PROSPER ISD RESPONSE TO ORDER NO. 11 M. SANCHEZ

39. 10/01/03 DENTON COUNTY RESPONSE TO ORDER NO. 9 AND 11 M. ZEPPA

40. 10/06/03 ORDER NO. 12 CONCERNING MOTION FOR CERTIFIED
QUESTIONS AND ABATEMENT

J.. NORMAN

41. 10/07/03 DENTON COUNTY'S RESPONSE TO ORDERS 9 AND 11 1_M. ZEPPA

42. 10/07/03 DENTON COUNTY'S RESPONSE TO ORDER 12 M. ZEPPA

43. 10/10/03 PROSPER'S RESPONSE TO ORDER NO. 12 M. SANCHEZ

44. 10/10/03 ED'S RESPONSE TO ORDER NO. 12 L. NEHMAN

45. 10/10/03 MAHARD EGG FARM RESPONSE TO ORDER NO. 12 J. TURNEY

46. 10/13/03 CONCERNING RESPONSES TO ORDER 12 AND 6 J, NORMAN

47. 10/20/03 LTR FROM PROSPER ISD RE: REJECTION OF OFFER M. SANCHEZ

50. 10/21/03 ORDER NO.14 CONCERNING REQUEST TO SUBMIT CERTIFIED
QUESTIONS

J. NORMAN
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DOCKET FILE INDEX

582-03-2282

ITEM
NO.

DATE FILED
OR ISSUED

DOCUMENT FILED/ISSUED BY WHOM FILED
OR ISSUED

1. 02/27/03 REQUEST FOR HEARING M. MOHAIR

2. 03/03/03 NOTICE OF HEARING L. CASTANEA

3. 05/15/03 ORDER NO.1 SETTING OUT SCHEDULE J. NORMAN

4. 06/03/03 DENTON COUNTY'S MOTION TO DISMISS AS INTERVENERS M. ZEPPA

5. 06/10/03 TOWN OF PROSPER'S NOTICE OF WITHDRAWAL OF PROTEST
AND STATEMENT OF SUPPORT

K. RUSSELL

6. 06/13/03 ORDER NO. 2 CONCERNING MOTION TO DISMISS
INTERVENERS

J. NORMAN

7. 06/23/03 ORDER NO. 3 CONCERNING MOTION TO DISMISS
INTERVENERS

J. NORMAN

8. 06/23/03 ED'S REQUEST FOR DISCLOSURE, INTERROGATORIES,
REQUESTS FOR PRODUCTION

S. GILKERSON

9. 06/27/03 PROSPER ISD-RESPONSE TO MOTION TO DISMISS D. WATKINS

10. 06/27/03 MAHARD EGG FARM-RESPONSE TO MOTION TO DISMISS AND
REQUEST FOR EXTENSION OF TIME

J. TURNEY

11. 06/27/03 WITHDRAWAL OF PROTEST-TOWN OF PROSPER K. RUSSELL

12. 06/30/03 ORDER NO. 4 CONCERNING EXTENSION OF TIME AND
DISMISSAL OF TOWN OF PROSPER

J. NORMAN

13. 06/30/03 DENTON CITY REPLY TO PROSPER TO MOTION TO DISMISS
INTERVENERS

M. ZEPPA

14. 07/03/03 MAHARD EGG FARM MOTION TO DISMISS AND RESPONSE TO
DISMISS INTERVENERS

J. TURNEY

15. 07/03/03 DENTON CITY'S REPLY TO MAHARD'S MOTION TO DISMISS M. ZEPPA

16. 07/07/03 DENTON CITY RULE. 11 AGREEMENT ON DISCOVERY ANSWERS

WITH ED

M. ZEPPA

17. 07/07/03 ORDER NO. 5 CONCERNING MOTIONS TO DISMISS BY DENTON
CITY AND MAHARD

J. NORMAN

18. 08/01/03 ORDER NO. 6 DENYING MOTIONS TO DISMISS BY DENTON
COUNTY AND MEHARD EGG FARM

J. NORMAN

19. 09/03/03 ORDER NO. 7 CONCERNING PREFILED TESTIMONY J. NORMAN

20. *06/03/03 PROSPER'S REQUEST FOR DISMISSAL K. RUSSELL

21. *07/02/03 REQUEST FOR SUBPOENA K. RUSSELL

22. *07/28/03 ED'S BRIEF RE: DENTON COUNTY/MAHARD EGG FRAM L. NEHMAN

23. *08/08/03 LTR RE: DISCOVERY DEADLINE J. TURNEY
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