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working capital ratio-
• System has adequate t-on of customer accounts.
• System has a high rate of colleccolle t n

• System

and terminat on of service.

has written policies for

• Collection policies are enforced. ay bill.
• System has low number of disconnects due to failure to p

erial CapabilitY
Features That Can Indicate Man o

rgan
anization it is and has legal authority to

• System is aware of type of g

operate.
operating budget.

• System has an policies.
• System has ^'^'riet ac es s to

eratingwater system personnel at all times in case of

• Customers hav

emergency. dated on a regular basis.
• Records are maintained and up
• Budget is used to determine rates.

• System has adequate water supply*
has written emergency plans

water•able title to
-producing assets.• System that

• System has convey s and make decisions (that

.
Governing board is able to conduct meeting majority vote for most

quorum is usually present, and there is a
is,aq
major operating decisions).

• Every connection is metered. cycles based on meter readings•

• Customers are billed on consistent billing ^ f required).
• System owners or board has currentcon ng ncy plan.
• System has an approved drought

System has an employee handbook or p

ability

Features That
Can Indicate Technical

Cap
erate the system.

F operator is on site or available to op
• Licensed stem.

e

•

• All
operators

are licensed. of thesize
have the appropriate certifications fonent and the most

ipr
• System staff can identify oldest piece of equ

performed andvulnerable part of the system.
• Process control and preventive maintenance are p

documented.calculates unaccounted-for water and does not have excessive
• System

regulatory
amounts. of noncompliance with

• System does not have a history

requirements.
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Appendix B

Statutory and Regulatory

L7

Authority
tointended

This policy implements portions of Senate Billf and the regulated
assist our Utilities and Districts program
community with the implementation of the regionalization requirements in

Title 30 Texas Administrative Code (30 TAC) Chapters 290 and 291.
goals of Senate Bill 1 (1997) in order

Regionalization was one of the key
to optimize the use of existing financial, on the following statutory
resources. In addition, this policy is

provisions.

General Statutory Authority
The Texas Health and Safety Code, Chapter 341, Subchapter C, requir`esith

deleterious matter and comply
that public drinking water be free from or

v

the United States Environmental
the standards established by the TCEQ
Protection Agency. The TCEQ may adopt and enforce rules to implement

the federal Safe Drinking Water Act (42 U.S.C. Section 300f et seq.).

The Texas Water Code Chapter 13 establishes a comprehensive regulatory

system that is adequate to the task of regulating retail public utilities to

ensure that rates, operations, and services are just and reasonable to the

consumers and to the retail public utilities.

Specific Authority

Public Water systems
.0315(a^(d) of the Texas Health and

rementsSafetCode,
to

Section
public drinking water supply system requi, requires

public health, safety, and welfare, the commission shall
(a) To preserve the p

ensure
that public drinking water supply systems:

(1) supply safe drinking water in adequate quantities;

(2) are financially stable; and
(3) are technically sound.

(b)
The commission shall encourage and promote the development and use

of regional and areawide drinking water supply systems.

(c)
Each public drinking water supply system shall provide an adequate
and safe drinking water supply. The supply must meet the requirements

of Section 341.031 and commission rules.
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(d)
The commission shall consider compliance history in determining
issuance of new permits, renewal permits, and permit amendments for a

public drinking water system.

Texas Health and Safety Code § 341.035 requires that before constructing
a new system a person submit plans and specifications and, with certain

exceptions, a business plan that demonstrates that the owner or
operator

gerial, and

the
system has available the financia^emanaaccordan e with

technical

th proposed of the sy
capability to ensure future operation order the prospective owner or
applicable laws and rules. The TCEQ mayprovide adequate financial assurance of ability to
operator of the system to licable laws and rules, in the
operate the system in accordance he commission, unless the executive
form of a bond or as specified by
director finds that the business plan demonstrates adequate financial

capability.
options

Title 30 TAC § 290.39 ensures that region o f all data es enti ^ for
are fully considered; ensures the inclusion lated project, or
comprehensive consideration of the contemp establishes minimum
improvements, additions, alterations or changes; liance with existing state
standardized public health design criteria in comp practices;d public health engineering p
statutes and in accordance with goo

d re q
that minimum acceptable financialsystems

mgaTe pr technicalal and

an q specified to ensure that
operating practices are spotable water.
operated to produce and distribute safe, p

Water and Sewer CCNs
app

licant for a CCN
Texas Water Code § 13.241 requires that an aand technical
demonstrate that it possesses the financial, managerial,e and also req^ iires
capability to provide continuous and adequate servicarate water or sewer
that an applicant for a new CCN for a physically sep

system demonstrate that regionalization feasible
consolidation with another

retail public utility is not economically

Texas Water Code § 13.246 specifies the factors to be considered by the
commission concerning CCN notice and hearing and CCN issuance or

refusal.

Texas Water Code § 13.253 requires that a CCN holder located in an
affected county that has not been able to provide continuous and adequate
service obtain service from another consenting utility service provider.

Title 30 TAC §291.102(a) provides that the TCEQ must ensure that an
applicant possesses financial, managerial, and technical capability to

provide continuous and adequate service.
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Title 30 TAC § 291.102(b) requires that where a new CCN is being issued
for an area which would require construction of a physically separate water

the applicant must demonstrate that regionalization or
or sewer system,
consolidation with another retail public utility is not economically feasible.

Title 30 TAC § 291.102(c) requires that the TCEQ consider the following

in considering whether to grant a CCN:

(1) the adequacy of service currently provided to the requested area;

(2) the need for additional service in the requested area;
(3) the effect of the granting of a certificate on the recipient of the

certificate and on any retail public utility of the same kind already

serving the proximate area;
(4) the ability of the applicant to provide adequate service;
(5) the feasibility of obtaining service from an adjacent retail public

utility; if applicable, the
(6) the financial stability of the applicant, including,

adequacy of the applicant's debt-equity ratio;

(7) environmental integrity; and
(8) the probable improvement in service or lowering of cost to

consumers in that area.
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ARMBRUST & BROWN, L.L.P.
COUNSELORS

ATTORNEYS AND
t^J1i lk^^ ^i^U^1i1

100 CONGRESS AVE
S 78701-27443DOAusnr+,

512-435-2300

FACSIMILE 512-435-2360

JOHN CARLTON

(512)435-2309a^t^com
jcarltor op September 12, 2008

VL4 HAND DELIVERY

James W. Norman
Administrative Law Judge

State Office of S
^ee inistrative Hearings

300West 1
S

the
2006-0272-UCR; APP

ecessi
licatio^

CCN)Austin, Texas 78701
NTCEQ Docket No.

Re: SOAH Docket
No. 582-06-0203;

Application Nos.
35096-C & 35097-C

own of Lindsay
to Amend Water and Sewer

Texas ;
ApPates ofConvenience and

T
Nos. 13025 and 20927 in

Cooke Coun ,

Dear Judge Norman: Pure Water Company's objections to
Lindsay(1 ) and (2) Lindsay Pure Water

Pursuant to Order No. 6, enclosed for filing is
ts of the Town of Lindsay.

refiled
Testimony and Exhibits of the Exec^utla e Director;

the PCompany, s Objections to the Prefiled Testimony

If you have any questions, please do not hesitate to contact me.

Sincerely,

ARMBRUST & B
L.

S901111-
for Lindsay Pure Water Company

Enclosure

cc: Arturo D. Rodriguez
Blas J. Coy
Brian MacLeod
Christiaan SianO
TCEQ Docket Clerk
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SOAR DOCKET NO. 582-06-2023

TCEQ DOCKET NO' 2006-0272-UCR

APPLICATION OF THE TOWN AND §

LINDSAY §

SE
TROTIFICADE OF §

^RCECONVENIENCE AND NECESSITY
AND 20927 IN §

(CC^ NOS. E^S
§

COO^ t.,,.1 NOS. 35096-C & 35097-C§APPLICATION
A, 1%

BEFORE THE STATE OFFICE

OF

ADMINISTRATIVE HEARINGS

BLE ADMINSTRATl v E L" W . ections to the

TO THE HONO^ «LpWC") and files its obj

S NOW, Lindsay
pure water Company (

led matter.
COME «ED^°) in the above-sty

and exhibits of the Executive Director (
prefiled testimony

A.

of Tamm Let "^• ' Lee Holguin-Benter's
)b'ections to the

Prefiled Testimon

to Portions of Ms. Tammy
LpwC makes the following objections Ms Holguin-Benter's testimony.

prefiled testimony as well as the exhibits introduced through the exhibit or

of the testimony referenced below, as well as

LpwC moves to strike each portion

specific parts of exhibits that are outlined below.

' e 15 "Has Lindsay
indicated..:" - line 22•

1• Page 5,11n 5 as calling for a hearsay answer. LPwC

^1C objects to the direct question at line 1 what Donald
LP WC

witness recounts

to the testimony at lines 16-22 as I- .-,AV.

truth of the matter sated*further objects

' on offered for they is
Meltzer said and that test"

demonstrate first-hand knowledge in her testimony-The witness does not



so 0 •-
Lindsay have the ability --'" - page

9 , line 8.

2.
page 8, line 20 "Does for speculation on the part

to the question posed as lines 20-21
as calling

LpWC °bjects , while employed by

the testimony following as speculation. The witness,

of this wi^ess and of Opining on Lindsay's ability to adequately

not qualified as an expert capable o P

TCEQ, was Of the Lindsay's existing well capacity or the
the capacity o objects

capacity

provide ofwater

its storage based upon

further

e tanks, pumps, distribution lines and other facilities. LpWC
and

The witness recounts what Donald Meltzer said

to the testimony at lines 16-22 as hearsay-

that testimony is offered for the truth of the matter stated. The witness

does not demonstrate

adequately provide service in her testimony. In

-hand knowledge of Lindsay's ability to
of Kerry•

first
addition, the witness bases her opinion upon the unsupported opinion testimony

which can not form the basis of her opinion.
Maroney, line 17.

line 9"DOeS Lindsay have the ability...,,
-

3• Page 9,
9-10

as calling
for speculation on the Part of

objects to the question
posed as lines lo ed by

LpWC as speculation.
The witness, while emp Y

testimony following adequately

this
witness, and the of opining on Lindsay's ability to adey

TCEQ, was not qualified
as an

expert capable
of an existing wastewater treatment

r service based upon the treatment capacity at lines 11-17 as
provide sewer ^her objects to the testimony

stem.
plant or wastewater collection sY Donald Meltzer and Kerry M^oney said and that testimony

hearsay. The witness recounts what The witness does not demonstrate first-hand

the truth of the matter stated. In

is offered for ^tely provide sewer service in her testimony.

e of Lindsay's ability to adeq o f Kerry
^1O„`^ledg the unsupported °Pinion testimony

addition, the witness bases her opinion upon

Maroney,
which can not form the basis of her opinion.

2
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Although L
indsay pure... currently serving."

4.
Page 10, lines 7-10, " is based upon facts that

objects to this testimony as inadmissible. The testimony
LPWC As stated in Mr*

contrary to the undisputed facts in the record.

are not in evidence and is already provides service to numerous

ck's testimony, Lindsay Pure
Water company

MYr'
N and intends to provide service to additional

connections within '/4 mile if its existing CCN Lindsay subdivision-

s as homes are constructed within the South Ridge
verla is

connection „_«•.•the areas of o
p

e 10, lines 14-18, "...the
Applicant respons...

5. Page

executed:'
hearsay.

The witness recounts statements from the

LPWC objects to this testimony as Application

Application, and such statements are
offered for the truth of the matter stated. The

itself is the best evidence of what it says'
•"

6. Page 11 , lines
4-10, ".. •Mr• Jack Stowe ...100%

equity-

calling for speculation on the part of this

LPWC objects to the question posed as line 4 as TCEQ,

as speculation.
The witness, while employed by

witness, and the testimony following of Lindsay's debt-equity

d as an expert capable of opining on the sufficiency
qualified funds to operate the

was not q
loans, issue bonds, levy taxes or utilize fees or other

ratio or ability to obtain this testimony as hearsay. The witness recounts

utility system.
LpWC further objects to

is offered for the truth of the matter stated.

testimony of jack Stowe, and such testimony property

the envirnnmental integrity
. ... development or

7. Page ll, lines 11- 20, ,W
ill

in the area." for speculation on the part

objects to the question posed at lines 11-12 as calling by
LPWC The witness, while employed

speculation.
ss and the testimony following as

le of opining on environmental integrity and theof this witnesstne

TCEQ, was not qualified as an expert capable

--.,. .. r%o111/2008
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differences in impact between centralized wastewater service versus OSSF systems or between

centralized water systems and individual water wells.

8. Page 11, line 21, "Will granting Lindsay's water..." - page 12, line 9, "...lower the

cost to consumers."

LPWC objects to the question posed at lines 21-22 as calling for speculation on the part

of this witness and the testimony following as speculation. The witness, while employed by

TCEQ, was not qualified as an expert capable of opining on improved service with regard to

centralized water and wastewater systems versus OSSF systems and individual water wells. In

addition, the witness admits to having no knowledge of Lindsay's rates and is not qualified as an

expert to testify regarding the potential lowering of cost through economies of scale.

Respectfully su

JOHN J. LTON
State Bar o. 03817600
ARMBRUST & BROWN, L.L.P.
100 Congress Avenue, Suite 1300
Austin, Texas 78701-2744
(512) 435-2300 - Telephone
(512) 436-2360 - Telecopy

ATTORNEYS FOR THE CITY OF
PFLUGERVILLE

340360-2 09/12/2008 4
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CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been sent by Facsimile

and/or First Class Mail on this 12'h day of September, 2008, to the following:

Arturo D. Rodriguez, Jr.
Russell & Rodriguez, L.L.P.
1633 Williams Drive
Building 2, Suite 200
Georgetown, Texas 78628
Phone: (512) 930-1317
Facsimile: (866) 929-1641

Blas J. Coy, Jr.
Office of Public Interest Counsel
TCEQ - MC 103
P.O. Box 13087
Austin, Texas 78711-3087
Phone: (512) 239-6363
Facsimile: (512) 239-6377

Brian MacLeod, Attorney
TCEQ - MC-175
P.O. Box 13087
Austin, Texas 78711-3087
Phone: (512) 239-0750
Facsimile: (512) 239-0606

Docket Clerk
Office of the Chief Clerk - MC 105
Texas Commission on Environmental Quality
P.O. Box 13087
Austin, Texas 78711-3087
Phone: (512) 239-3300
Facsimile: (512) 239-3311
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ALL

SOAI^I DOCKET
NO. 582-06-2023

TCEQ DOCKET NO. 2006-0272-UCR

APPLICATION OF THE T^ ER AND §

LINDSAY TO AMEND §
SEWER CERTIFICATES OF

CONVENIENCE ANDD 2927 IN Y §
(CCN) NOS. 13025 AND
COOKE COUNTY, TEXAS
APPLICATION NOS. 35096-C & 35097-C§

y ; '^ ^,,^-): I -,

CHU CLURI';

BEFORE THE STATE OFFICE

OF

ADMINISTRATIVE HEARINGS

TO THE HONORABLE ADMINSTRATIVE LAW NDcil
3 :

Pure Water Company ("LPWC") and files its objections to the

COMES NOW, Lindsay
bits of the Town of Lindsay ("Lindsay") in the above-styled matter.

prefiled testimony and exhibits

A.

^b'ections to the Prefiled '1'est^mu..
of Mr. Donald L. Metzler' prefiled

LpWC makes the following objections to portions

bits introduced through Mr- Metzler' testimony. LPWC moves to

testimony as well as the exhibits
referenced below, as well as the exhibit or specific parts of

strike each portion of the testimony

exhibits that are outlined below.

Exhibit DLM-2 (
Page 3, lines 15-16)

the admission of DLM-2 as irrelevant. The Applicant's status as a
LPWC objects to endment by

«
law city is irrelevant to the consideration of issuance of a CCN am

Type A» General

the TCEQ•

2, Exhibit DLM-5 (Page 4, lines 11-12)
d irrelevant. The Motion was

LPWC objects to the admission of DLM-5 as hearsay an

e
for the Applicant, and contains numerous statements of fact

drafted by Mr. Rodriquez, attorny

340358-2 09/12/2008
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ersonal knowledge of Mr. Metzler. In addition, the correction of an error to

that are beyond the p lication to
a previous docket by the TCEQ is irrelevant to the consideration of an app

an order in

amend a CCN.

" -
5 line 1, "...testimony as DLM-8:'

3, page 4, line 14,160n October 10, 2007...
Page ,

to the testimony offered by Mr. Metzler as hearsay.
Mr. Metzler is a fact

LPWC objects

ro Tem ore for Lindsay.
He is not employed by TCEQ, and has not been

witness and Mayor P P Mr.
witness qualified to speak regarding past TCEQ actions affecting Lindsay.

offered as a ^ 9
correspondence created by others, and testifies as to the content of that

Metzler relies upon co p

testimony is offered for the truth of the matters stated in the
correspondence. The

correspondence.

4. Exhibits DLM-6 (Page 4, Lines 16-17)

the admission of DLM-6 as irrelevant and not properly authenticated.
LpWC objects to

dence relates to the notice of the correction of an error to an order in a previous
The correspon
docket. The only relevant issue is the actual boundary of the Applicant's existing CCN, which is

tter.
In addition, there is no signature on the document that might be

not addressed by this le

evidence of the document's accuracy, completeness or authenticity.

lines 20 - 21, "Yes,
except as otherwise modified by ... witnesses."

5. Page 6, regarding the entire
LPWC objects to this testimony as hearsay. The witness is testifying

content of the Application and the testimony of other witness. The testimony is offered for the

ted but the witness has no personal knowledge of the facts or opinions set

truth of the matter sta ,

forth in the Application and in the testimony presented by other witnesses.

2
340358-2 09/12/2008
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14 - 18, ^^...stating that all ... accepted for technical review:'
6, Page 7, lines reg the

objects to this testimony as hearsay.
The witness is testifying g

LPWC
content of correspondence created by TCEQ. The testimony is offered for the truth of the matter

orres ondence. Exhibit DLM-9 is the best evidence of its contents.
stated in the c p

"Does Lindsay have .... only one certified contract operator:'

^• Page 8, lines 11-20, art of the witness
objects to the direct question as calling for speculation on the p

LPWC J articular or
as speculation- The witness has not been qualified as one with a p

and the response testify regarding Lindsay's

s ecialized knowledge, based on education or experience, to
P

technical ability to provide water and wastewater service.

roximately ..•• Attachment
DLM-10" and Exhibit DLM-10.

g, Page ll, lines 10-12, "App
DLM-10 contains

LPWC objects to this testimony and Exhibit DLM-10 as hearsay.

dividuals.
None of the individuals have been called to testify

copies of letters from various in
t for water or sewer service. The exhibit is offered to prove the

regarding their purported request

truth of the matter stated.
12, line 2, ...... CCN application" and

shown..•^' - page

9. Page 11, line 16, "The map

Exhibits DLM-11 and DLM-12.
and Exhibits DLM-11 an d DLM-12 as hearsay. The

LPWC objects to this testimony s themselves are

testifying as to the content of maps he did not create. The map
witness is fY

hearsay

offered
as they were not created by this witness, nor are they o

rove the truth of the

who created them. The testimony and the maps are offered to p
individual

matters stated.

have attached....testimony
as DLM-3" and Exhibit DLM-13.

10. Page 12, lines 12-16, "1

testimony and Exhibit DLM-13 as hearsay.
The witness is

LPWC objects to this as it was not
the content of a map he did not create. The map itself is hearsay

testifying as to

340358-2 09/12/2008
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•.• to •
created by this witness, nor is it offered or proven up by the individual who created it. The

testimony and the map are offered to prove the truth of the matters stated.

11. Page 12, lines 18-23, "Is there a need .... Proposed Service Territory."

LPWC objects to the direct question as calling for speculation and a conclusion on the

part of the fact witness and the response as speculation and conclusory. The witness has not

been qualified as one with a particular or specialized knowledge, based on education or

experience, to testify regarding whether a need for service exists. This is ultimately a question

for the trier of fact. Further, the witness relies upon a hearsay exhibit (DLM- 10) in support of his

speculation.

12. Page 14, lines 3-5, "Most municipalities.... residents of the ETJ."

LPWC objects to the response as speculative and hearsay. The witness has not been

qualified as one with a particular or specialized knowledge, based on education or experience, to

testify regarding what "most municipalities" believe. The testimony is offered to prove the truth

of the matter stated.

13. Page 16, lines 19-22, "Does Lindsay have .... Proposed Service Territory."

LPWC objects to the direct question as calling for speculation and a conclusion on the

part of the fact witness and the response as speculation and conclusory. The witness has not

been qualified as one with a particular or specialized knowledge, based on education or

experience, to testify regarding whether Lindsay has the ability to provide service.

14. Page 18, lines 16-19, "Does the City have .... Yes."

LPWC objects to the direct question as calling for speculation and a conclusion on the

part of the fact witness and the response as speculation and conclusory. The witness has not

been qualified as one with a particular or specialized knowledge, based on education or

340358-2 09/12/2008 4
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din
whether Lindsay has the financial resources to provide service,

experience, to testify regar g

This is ultimately a question for the trier of fact.

^^'Will
service to the proposed....being served by any provider."

15. Page 21, lines 11 _1,

the direct question as calling for speculation and a conclusion on the
LPWC objects to th

and the response as speculation and conclusory. The witness has not

part of the fact witness

been qualified as one with a particular or specialized knowledge, based on education or

din
whether service by Lindsay would be an improvement to the

experience, to testify regar g

proposed area.
This is ultimately a question for the trier of fact.

lines 5-8, "The City
has properly .... water or wastewater system:'

16. Page 22,
o the response after, "Yes." as speculation and conclusory. The witness

LpWC objects t
one with a particular or specialized knowledge, based on education or

has not been qualified as
re arding whether an operator is properly trained, whether the customers

experience, to testify g ood or bad.
have received adequate service, and whether the financial position of the city is g

17. Page 22, lines 10-13, "If the certificate.... Yes:"

e direct question as calling for speculation and a conclusion on the
LPWC objects to th

part of the fact witness and the response as speculation and conclusory. The witness has not

with a particular or specialized knowledge, based on education or
been qualified as one

din
whether issuing a CCN to Lindsay would best serve the public.

experience, to testify regar g

This is ultimately a question for the trier of fact.

B.

^b'ections to the rrenieu i ^^••L-^--
p Maroney's prefiled

LPWC makes
the following objections to portions

of Mr. Kerry

testimony as well as the exhibits introduced
through Mr.

Maroney's testimony.
LPWC moves to

5
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S.. .. .
strike each portion of the testimony referenced below, as well as the exhibit or specific parts of

exhibits that are outlined below.

1, Page 6, lines 2-16 and
Exhibits KDM-2 -KDM-10.

testifies regarding the various exhibits attached to his prefiled testimony,
The witness

^M-10. LPWC objects to all of these exhibits. Exhibits KDM-2,
Exhibits KDM-2 through KDM-2 is a
KDM-3 KDM-5, ^M-6, KDM-7, KDM-8, KDM-9 and KDM-10 are hearsay.

,
letter to which the witness is not a party and a response to the notice o f

Notice of Violation s the witness

violation to which the witness is not a party. KDM-3, KDM-6 and KDM-7 are maps

-5 is the same exhibit as DLM-10, Purported requests for service, and none

did not create.

of the individuals who wrote the letters contained in KDM-5 are offered as witnesses. KDM-8 is

information apparently pulled from the internet, was not prepared by the witness and is neither
by someone

certified as true and correct nor properly authenticated.
KDM-9 is a study prepared

certi l0 is a

other than this witness. Only a portion of the study is attached as Exhibit KDM-9. KDM-

is not certified as true and correct. All of these exhibits are offered
TPDES permit document that

for the truth of the matters contained within them and are hearsay.

2. Page 7, lines
6-7, "A copy of... Attachment KDM-2.9'

LPWC has objected to Exhibit KDM-2 as hearsay and the witness refers to this exhibit as

truth of the matters stated therein. This testimony and the exhibit are hearsay.
representing the

Page 8, lines
16-17, "An official CCN...Attachment KDM-3•"

3.
ected to Exhibit KDM-3 as hearsay and the witness refers to this exhibit as

LPWC has obj to which
the truth of the matters stated therein. The witness did not create the map

representing proproperly

he refers, and t
p

authenticated. This testimony and the exhibit are hearsay.

6
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4. Page 9, lines 10-19, "There is a need .... Mr. Metzler."

LPWC has objected to Exhibits KDM-5 (and the same documents in Exhibit DLM-10),

KDM-6 and KDM-7 as hearsay. The witness refers to these exhibits as representing the truth of

the matters stated therein. The witness did not create any of the documents contained in Exhibit

KDM-5, nor did he create the maps which are Exhibits KDM-6 and KDM-7. This testimony and

the exhibits are hearsay.

5. Page 9, lines 21-22, "Lindsay had... Census Bureau."

LPWC objects to this testimony as hearsay.

6. Page 9, lines 22-23, "I have attached ... Attachment KDM-8."

LPWC has objected to Exhibit KDM-8 as hearsay and the witness refers to this exhibit as

representing the truth of the matters stated therein. This testimony and the exhibit are hearsay.

7. Page 10, Lines 4-5, "Additionally, there are... is needed."

LPWC objects to this testimony as inadmissible. There is no evidence in the record of to

support the environmental reasons on which the witness bases this opinion, as further explained

in paragraphs 9 and 10 below.

8.
Page 10, lines 6-8, "Regarding water,....lose water service."

LPWC objects to this testimony as inadmissible

well failures on which the witness bases this opinion.

There is no evidence in the record of

9. Page 10, lines 14-18, "This is important ...adversely affected."

LPWC objects to this testimony as inadmissible. There is no evidence in the record of

failure of OSSF systems, impacts from discharge coming from a failed OSSF system or pollutant

levels on which the witness bases this opinion

failures in the proposed service area.

340358-2 09/12/2008
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10. Page 11, lines 9-16, "I have attached ... could be understated."

LPWC has objected to Exhibit KDM-9 as hearsay and the witness refers to this exhibit as

representing the truth of the matters stated therein. The witness also attempts to cite a statement

attributed to the EPA. This testimony and the exhibit are hearsay.

11. Page 12, lines 18-19, "and has no plans... service business."

LPWC objects to this testimony as hearsay.

12. Page 14, lines 6-11, "Lindsay currently .... 304 additional customers."

LPWC objects to this testimony as inadmissible. The witness gives opinions regarding

Lindsay's capacity to serve additional sewer customers and Lindsay's water wells. There is no

evidence in the record regarding how Lindsay would serve 470 additional homes, nor is there

evidence in the record regarding the capacity of Lindsay's wells.

13. Page 14, lines 16-18, "Additionally, the City ...as growth demands."

LPWC objects to this testimony as inadmissible. The witness gives an opinion regarding

Lindsay's capacity and ability to serve, yet provides no underlying evidence or calculations in

the record for this conclusion.

14. Page 15, lines 17-19, "Additionally,....Proposed Service Territory."

LPWC objects to the testimony at lines 17-19, as the witness states that "Lindsay is not in

danger of running out of water," yet provides no basis for that conclusion.

15. Page 16, lines 9-13, "Furthermore,....requested by Lindsay."

LPWC objects to this testimony as irrelevant and nonresponsive. There is no basis for

this opinion. The witness is not qualified to determine whether LPWC made a good faith effort

in any fact situation, and particularly not as to past performance under a settlement agreement.

340358-2 09/12/2008 8
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Pa e i8, line 22, "and the needs for the foreseeable future."
16. g ives an opinion regarding

LpWC objects to this testimony as inadmissible. The witness g
ort this

supply for the future, but there is no evidence in the record to supP

Lindsay's water

conclusion.

Page 18, lines 19-20, "Lindsay's most... is established."
17. gives an opinion regarding

LPWC objects to this testimony as inadmissible. The witness

Lindsay's water supply quality, but there is no evidence in the record to support this conclusion.

Pa e 19, lines 14-16, "A number .... Attachment "M-5,"

18. g 5 as hearsay and that

LPWC has previously objected to the documents contained in KDM-

objection is reurged here.

"The State
has made* -surface water contamination..."

19. Page 19, lines 1 8-21 ,

LpWC objects to this testimony as inadmissible. There is no evidence in the record to

support the
witness' conclusions.

16. lines 15-17,-With
Lindsay's ...Proposed Service Territory:'

Page 20,

LPWC objects
to this testimony as inadmissible.

support the witness' conclusions.

C.

There is no evidence in the record to

Ob'ections to the Prefiled Testimon of Jack E. Stowe. of
^ Jack E. Stowe's prefiled

ob' ections to portions
LpWC makes the following j

LPWC moves to

well as the exhibits introduced through Mr. Stowe 's testimony.
testimony as well arts of

testimony referenced below, as well as the exhibit or specific p
strike each portion (),,he

exhibits that are outlined below.

9
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1.
Page 12, line 22 "According to the Federal Reserve..." - page 13, line 3, "...subject

to in the market" and Exhibit JES-6.

LPWC objects to the testimony and Exhibit JES-6 as hearsay. Exhibit JES-6 is not

certified as correct or authenticated and cannot be offered for the truth of the matter stated by the

witness.

2. Page 13, lines 15-16, "As illustrated...taxable value."

LPWC objects to the testimony and Exhibit JES-7 as hearsay. Exhibit JES-7 is simply

pulled from the internet, is not certified as correct or authenticated and cannot be offered for the

truth of the matter stated by the witness.

3. Page 16, lines 1-11, "In your opinion. ...water system development."

LPWC objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding environmental effects of Lindsay's application. The

witness is a financial expert.

4. Page 16, lines 17-20, "However, ...well could be fixed."

LPWC objects to the testimony regarding reliability of water service. The witness is not

qualified to testify regarding reliability of water service. The witness is a financial expert.

5. Page 17, lines 6-13, "In your opinion,....treatment facilities."

LPWC objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding environmental effects of granting Lindsay's

application to amend Lindsay's sewer CCN. The witness is a financial expert.

6. Page 17, lines 15-21, "Mr. Stowe, ....evapotranspiration systems, etc."

LPWC objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding an OSSF facility. The witness is a financial expert.

10
340358-2 09/12/2008
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7. Page 18, lines 1-6, "What impacts... .can be adversely affected."

LPWC objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding environmental effects of OSSF systems. The witness

is a financial expert.

8. Page 18, line 8, "Have you reviewed...." - page 19, line2, "could be understated"

and Exhibit JES-8.

LPWC
objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding OSSF systems in this matter. The witness is a

financial expert.
Further, the witness references Exhibit JES-8, which is a partial copy of a

report and does not contain information on Region IV. The report is hearsay and irrelevant as

attached to the testimony. The report should not be used to prove the truth of the matters stated

therein.

9. Page 19, lines 4-14, "What will be.. ..requested CCN area."

LPWC objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding environmental impacts of providing wastewater

service. The witness is a financial expert.

10.
Page 19, line 21, "In a study...." - page 20, line 9, "$10,000 to install" and Exhibits

JES-9 and JES-10.

LPWC objects to this testimony as irrelevant and objects to Exhibits JES-9 as hearsay

and JES-10 as hearsay and irrelevant. The witness testifies regarding studies conducted by the

Guadalupe Water Company and Harris County, which are not parties to this case, and which

cover areas not at issue in this case. The testimony is irrelevant to this matter.

340358-2 09/12/2008
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11. Page 20, lines 15-17, "As discussed above ... approximately $10,000."

LPWC objects to this testimony as irrelevant and objects to Exhibits JES-9 as hearsay

and JES-10 as hearsay and irrelevant. The witness testifies regarding studies conducted by the

Guadalupe Water Company and Harris County, which are not parties to this case, and which

cover areas not at issue in this case. The testimony is irrelevant to this matter.

12. Page 21, lines 3-8, "According to.... as high as $760.20" and Exhibits JES-11 and

JES-12.

LPWC objects to this testimony as irrelevant because it refers to information from the

Agricultural Extension Service and the City of Austin, which are not parties to this case. LPWC

further objects to the testimony as the witness is not qualified to testify regarding types of septic

systems. The witness is a financial expert in this matter. Additionally, LPWC objects to

Exhibits JES-11 and JES-12 as both hearsay and irrelevant. JES-11 is an article on Leaching

Chambers and JES-12 is an article published by the City of Austin on the internet. Neither

exhibit is certified and neither address the witness' financial testimony.

13. Page 22, lines 8-16. "The City would... revenue stream."

LPWC objects to this testimony because the witness is not qualified to provide an expert

opinion on development effects of centralized wastewater service. He is a financial expert for

Lindsay.

14. Page 23, lines 1-7, "Mr. Stowe,....requested area."

LPWC objects to the direct question and the testimony in response to the question. The

question requires the witness to speculate regarding environmental effects. The witness is not

qualified to provide an expert opinion on environmental effects in this matter.

340358-2 09/12/2008 12
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15. Page 23, lines 14-15, "It w1I also ...OSSFs."

LPWC objects to this testimony because the witness is not qualified to provide an expert

opinion on environmental effects in this matter. He is a financial expert for Lindsay.

16. Page 24, line 17, "In your opinion....," - page 25, line 4, "Integrity of the requested

area."

LPWC objects to this testimony because the witness is not qualified to provide an expert

opinion on environmental effects in this matter. He is a financial expert for Lindsay.

17. Page 25, lines 12-23. "As I previously.... OSSF requirements."

LPWC objects to this testimony because the witness is not qualified to provide an expert

opinion on development effects of centralized wastewater service, or the environmental effects

and burdens of OSSF operations in this matter. He is a financial expert for Lindsay.

Respectfully submitted

fOHN J. CA TUDKU
State Bar 03817600
ARMB UST & BROWN, L.L.P.
100 Congress Avenue, Suite 1300
Austin, Texas 78701-2744
(512) 435-2300 - Telephone
(512) 436-2360 - Telecopy

ATTORNEYS FOR LINDSAY PURE WATER

COMPANY
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CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been sent by Facsimile

and/or First Class Mail on this 12`' day of September, 2008, to the following:

Arturo D. Rodriguez, Jr.
Russell & Rodriguez, L.L.P.
1633 Williams Drive
Building 2, Suite 200
Georgetown, Texas 78628
Phone: (512) 930-1317
Facsimile: (866) 929-1641

Blas J. Coy, Jr.
Office of Public Interest Counsel
TCEQ - MC 103
P.O. Box 13087
Austin, Texas 78711-3087
Phone: (512) 239-6363
Facsimile: (512) 239-6377

Brian MacLeod, Attorney
TCEQ - MC-175
P.O. Box 13087
Austin, Texas 78711-3087
Phone: (512) 239-0750
Facsimile: (512) 239-0606

Docket Clerk
Office of the Chief Clerk - MC 105
Texas Commission on Environmental Quality

P.O. Box 13087
Austin, Texas 78711-3087
Phone: (512) 239-3300
Facsimile: (512) 239-3311

^ .a 4 ?

^
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ARMRRUST & BROWN, L.L.P.

ATTORNEYS AND COUNSELORS

JOHN CARLTON
(512) 435-2308
jcarlan@abaurrin.com

VL! .HAND DELIVERY

James W. Norman
Administrative Law Judge
State Office of Administrative Hearings
300 West 156 Street
Austin, Texas 78701

100 CONGA AVENUE, SUITE 1300
AuenN, Tous 78701-2744 C'°? 41 0

512-436-2200 Z
-r-nt'7

FACSIMILE 512-435-2380 i-T't - ..y r,_.;

V•.;:
U) (P

C:) ;-r;^=)
z z'

September 12, 2008 r^r-^ CD

Re: SOAH Docket No. 582-06-0203; TCEQ Docket No. 2006-0272-UCR; Applicarion of the
Town of Lindsay to Amend Water and Sewer Certificates of Convenience and Necessity (CCN)
Nos_ 13025 and 20927 in Cooke County. Texas,- Application Nos. 35096-C & 35097-C

Dear Judge Norman:

Pursuant to Order No. 6, enclosed for filing is (1) Lindsay Pure Water Company's Objections to
the Prefiled Testimony and Exhibits of the Executive Director; and (2) Lindsay Pure Water
Company's Objections to the Prefiled Testimony and Exhibits of the Town of Lindsay.

if you have any questions, please do not hesitate to contact me.

Sincerely,

AYtMBRYJST & BJtS", L.L-P.

for Lindsay Pure Water Company

Enclosure

cc: Arturo D. Rodriguez
Bias J. Coy
Brian MacLeod
Christiaan Siano
TCEQ Docket Clerk

341425-1 09/12J2008
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SOAR DOCKET NO. 582-06-2023

TCEQ DOCKET NO. 2006-0272-UCR

APPLICATION OF THE TOWN OF §
LINDSAY TO AMENI) WATER AND §
SEWER CERTIFICATES OF §
CONVENIENCE AND NECESSITY §
(CCN) NOS. 13025 AND 20927 IN §
COOKE COUNTY, TEXAS §
APPLICATION NOS. 35096-C & 35097-C§

BEFORE THE STATE OFFICE

OF

ADMINISTRATIVE HEARINGS

LINDSAY PURE WATER COMPANY'S OBJECTIONS TO THE PREFYLED
TESTIMONY AND EXHIBITS OF THE EXECUTIVE DIRECTOR

TO THE HONORABLE ADMNSTRATFVE LAW JUDGE:

COMES NOW, Lindsay Pure Water Company ("LPWC") and files its objections to the

prefiled testimony and exhibits of the Executive Director ("ED") in the above-styled matter.

A.

Obiections to the Prefiled Testimony of Tammy Lee HolLmin-Benter.

LPWC makes the following objections to portions of Ms. Tammy Lee Holguin-Benter's

prefiled testimony as well as the exhibits introduced through Ms. Holguin-Benter's testimony.

LPWC moves to strike each portion of the testimony referenced below, as well as the exhibit or

specific parts of exhibits that are outlined below.

1. Page 5, line 15 "Has Lindsay indicated..." - line 22.

LPWC objects to the direct question at line 15 as calling for a hearsay answer. LPWC

further objects to the testimony at lines 16-22 as hearsay. The witness recounts what Donald

Meltzer said and that testimony is offered for the truth of the matter stated. The witness does not

demonstrate first-hand knowledge in her testimony.

340360-2 09/12/2008
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2. Page 8, line 20 "Does Lindsay have the ability.-." - page 9, line 8.

LPWC objects to the question posed as lines 20-21 as calling for speculation on the part

of this witness and the testimony following as speculation. The witness, while employed by

TCEQ, was not qualified as an expert capable of opining on Lindsay's ability to adequately

provide water service based upon the capacity of the Lindsay's existing well capacity or the

capacity of its storage tanks, pumps, distribution lines and other facilities_ LPWC further objects

to the testimony at lines 16-22 as hearsay. The witness recounts what Donald Meltzer said and

that testimony is offered for the truth of the matter stated. The witness does not demonstrate

first-hand knowledge of Lindsay's ability to adequately provide service in her testimony. In

addition, the witness bases her opinion upon the unsupported opinion testimony of Kerry.

Maroney, which can not form the basis of her opinion.

3. Page 9, line 9"Does Lindsay have the ability..." - line 17.

LPWC objects to the question posed as lines 9-10 as calling for speculation, on the part of

this witness, and the testimony following as speculation. The witness, while employed by

TCEQ, was not qualified as an expert capable of opining on Lindsay's ability to adequately

provide sewer service based upon the treatment capacity of an existing wastewater treatment

plant or wastewater collection system. LPWC further objects to the testimony at lines 11-17 as

hearsay. The witness recounts what Donald Meltzer and Kerry Maroney said and that testimony

is offered for the truth of the matter stated. The witness does not demonstrate first-hand

knowledge of Lindsay's ability to adequately provide sewer service in her testimony. In

addition, the witness bases her opinion upon the unsupported opinion testimony of Kerry

Maroney, which can not form the basis of her opinion.

340360-2 09/12/2008 2
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4. Page 10, lines 7-10, "Although Lindsay Pure... currently serving."

LPWC objects to this testimony as inadmissible. The testimony is based upon facts that

are not in evidence and is contrary to the undisputed facts in the record. As stated in Mr.

Myrick's testimony, Lindsay Pure Water company already provides service to numerous

connections within `/4 mile if its existing CCN and intends to provide service to additional

connections as homes are constructed within the South Ridge of Lindsay subdivision.

S. Page 10, lines 14-18, "...the Applicant responds..." - "_the areas of overlap is

executed."

LPWC objects to this testimony as hearsay. The witness recounts statements from the

Application, and such statements are offered for the truth of the matter stated. The Application

itself is the best evidence of what it says.

6. Page 11, lines 4-10, "...Mr. Jack Stowe ... 100% equity."

LPWC objects to the question posed as line 4 as calling for speculation on the part of this

witness, and the testimony following as speculation_ The witness, while employed by TCEQ,

was not qualified as an expert capable of opining on the sufficiency of Lindsay's debt-equity

ratio or ability to obtain loans, issue bonds, levy taxes or utilize fees or other funds to operate the

utility system. LPWC further objects to this testimony as hearsay. The witness recounts

testimony of Jack Stowe, and such testimony is offered for the truth of the matter stated.

7. Page 11, lines 11- 20, "Will the environmental integrity.... development or property

in the area."

LPWC objects to the question posed at lines 11-12 as calling for speculation on the part

of this witness and the testimony following as speculation. The witness, while employed by

TCEQ, was not qualified as an expert capable of opining on environmental integrity and the

340360-2 09/12/2008 3
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differences in impact between centralized wastewater service versus OSSF systems or between

centralized water systems and individual water wells.

8. Page 11, line 21, "'Win granting Lindsay's water..." -- page 12, line 9, "...lower the

cost to COIIBumers."

LPWC objects to the question posed at lines 21-22 as calling for speculation on the part

of this witness and the testimony following as speculation.
The witness, while employed by

TCEQ, was not qualified as an expert capable of opining on improved service with regard to

centralized water and wastewater systems versus OSSF systems and individual water wells. In

addition, the witness admits to having no knowledge of Lindsay's rates and is not qualified as an

expert to testify regarding the potential lowering of cost through economies of scale.

Respectfully

JOHN J.^TON
State Bari o. 03817600
AItMBRUST & BROWN, L.L.P.
100 Congress Avenue, Suite 1300
Austin, Texas 78701-2744

(512) 435-2300 - Telephone
(512) 436-2360 - Telecopy

ATTORNEYS FOR TIM CITY OF
PFLUGERVILLE
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CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been sent by Facsimile

and/or First Class Mail on this 12d' day of September, 2008, to the following:

Arturo D. Rodriguez, Jr.
Russell & Rodriguez, L.L.P.

1633 Williams Drive
Building 2, Suite 200
Georgetown, Texas 78628
Phone: (512) 930-1317
Facsimile: (866) 929-1641

Bias J. Coy, Jr.
Office of Public Interest Counsel
TCEQ - MC 103
P.O. Box 13087
Austin, Texas 78711-3087
Phone: (512) 239-6363
Facsimile: (512) 239-6377
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Brian MacLeod, Attorney
TCEQ -- MC-175
P.O. Box 13087
Austin, Texas 78711-3087
Phone: (512) 239-0750
Facsimile: (512) 239-0606

Docket Clerk
Office of the Chief Clerk - MC 105
Texas Commission on Environmental n»al;iv

P_O. Box 13087
Austin, Texas 78711-3087
Phone: (512) 239-3300
Facsimile: (512) 239-3311

340360-2 04i1212008 5



08-11-08 16:04

Received:

From-ARNBRUST i BRO0 L.P.

Sep 12 2008 Ub=U3pm

5124352360 0 -524 P 08/21 F-271

2 1 -

-r' ^
t^

a

SOAR DOCKET NO. 582-06-2023
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TCEQ DOCKET NO. 2006-0212-UCR

APPLICATION OF THE TOWN OF §

LINDSAY TO AMEND WATER AND §
SEWERCERTIFICATES OF
CONVENIENCE ANDNECESSITY

§
§

(CCN) NOS. 13025 AND 20921 IN §
COOKE COUNTY, TEXAS §
APPLICATION NOS. 35096-C & 35097-C§
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TO THE HONORABLE ADMINSTRATIVE LAW JUDGE:

COMES NOW, Lindsay Pure Water Company ("LpWC") and files its objections to the

prefiled testimony and exhibits of the Town of Lindsay ("Lindsay") in the above-styled matter.

A.

Ob'ections to the Prefiled'1'estimon of Donald L. Metxlar-

LPWC makes the following objections to portions
of Mr. Donald L. Metzler' prefiled

testimony as well as the exhibits introduced through Mr. Metzler' testimony. LPWC moves to

strike each portion of the testimony referenced below, as well
as the exhibit or specific parts of

exhibits that are outlined below.

1, Exhibit DLM-2 (Page 3,.lines 15-16)

LPWC objects to the admission of DLM-2 as irrelevant. The Applicant's status as a

Type "A" General
law city is irrelevant to the consideration of issuance of a CCN amendment by

the TCEQ,

2. Exhibit DLM-5 (Page 4, lines 11-12)

LPWC objects to the admission of DLM-5 as hearsay and irrelevant. The Motion was

drafted by Mr. Rodriquez, attorney for the Applicant, and contains numerous statements of fact

340358-2 09/12/2008
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that are beyond the personal knowledge of Mr. Metzler. In addition, the correction of an error to

an order in a previous docket by the TCEQ is inelevant to the consideration of an application to

amend a CCN.

3. Page 4, line 14, "On October 10, 2007..." - page 5, fine 1, 11 ...testimony as DLM-8."

LPWC objects to the testimony offered by Mr. Metzler as hearsay. Mr. Metzler is a fact

witness and Mayor Pro Tempore for Lindsay. He is not employed by TCEQ, and has not been

offered as a witness qualified to speak regarding past TCEQ actions affecting Lindsay. Mr.

Metzler relies upon correspondence created by others, and testifies as to the content of that

correspondence. The testimony is offered for the truth of the matters stated in the

correspondence.

4. Exhibits DLM-6 (Page 4, Lines 16-17)

LPWC objects to the admission of DLM-6 as irrelevant and not properly authenticated.

The correspondence relates to the notice of the correction of an error to an order in a previous

docket The only relevant issue is the actual boundary of the Applicant's existing CCN, which is

not addressed by this letter. In addition, there is no signature on the document that might be

evidence of the document's accuracy, completeness or authenticity.

5. Page 6, lines 20 - 21, "Yes, except as otherwise modified by ... witnesses."

LPWC objects to this testimony as hearsay. The witness is testifying regarding the entire

content of the Application and the testimony of other witness. The testimony is offered for the

truth of the matter stated, but the witness has no personal knowledge of the facts or opinions set

forth in the Application and in the testimony presented by other witnesses.

340336-2 09l122008 2
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6. Page 7, lines 14 -- 18, "...stating that all.. .accepted for technical review."

LPWC objects to this testimony as hearsay.
The witness is testifying regarding the

content of correspondence created by TCEQ. The testimony is offered for the truth of the matter

stated in the correspondence. Exhibit DLM-9 is the best evidence of its contents.

7, page g, lines 11-20, "Does Lindsay have .... only one certified contract operator."

LPWC objects to the direct question as calling for speculation on the part of the witness

and the response as speculation. The witness has not been qualified as one with a particular or

specialized knowledge, based on education or experience, to testify regarding Lindsay's

technical ability to provide water and wastewater service.

8. Page 11, lines 10-12, "Approximately....Attachment DLM-10" and Exbibit DX,M-10.

LPWC objects to this testimony and Exhibit DLM-10 as hearsay_
DLM-10 contains

copies of letters from various individuals.
None of the individuals have been called to testify

regarding their purported request for water or sewer service. The exhibit is offered to prove the

truth of the matter stated.

9. Page 11, line 16, "The map shown...." - page 12, line Z, ". •••CCN application" and

Exhibits DLM-11 and DLM-12.

LPWC objects to this testimony and Exhibits DLM-11 and DLM-12 as hearsay. The

witness is testifying as to the content of maps he did not create. The maps themselves are

hearsay as they were not created by this witness, nor are they offered or proven up by the

individual who created them. The testimony and the maps are offered to prove the truth of the

matters stated_

10. Page 12, lines 12-16, "1 have attached .... testimony as DLM-3" and Exhibit DLM-13.

LPWC objects to this testimony and Exhibit DLM-13 as hearsay. The witness is

testifying as to the content of a map he did not create_ The map itself is hearsay as it was not

340358-2 09/12/2008 3
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created by this witness, nor is it offered or proven up by the individual who created it. The

testimony and the map are offered to prove the truth of the matters stated.

11. Page 12, lines I8-23, "Is there a need.. .-Proposed Service Territory."

LPWC objects to the direct question as calling for speculation and a conclusion on the

part of the fact witness and the response as speculation and conclusory. The witness has not

been qualified as one with a particular or specialized knowledge, based on education or

experience, to testify regarding whether a need for service exists. This is ultimately a question

for the trier of fact. Further, the witness relies upon a hearsay exhibit (DLM-10) in support of his

speculation.

12. Page 14, lines 3-5, "Moat municipalities.... residents of the ETJ."

LPWC objects to the response as speculative and hearsay. The witness has not been

qualified as one with a particular or specialized knowledge, based on education or experience, to

testify regarding what "most municipalities" believe. The testimony is offered to prove the truth

of the matter stated.

13. Page 16, lines 19-22, "Does Lindsay bave....Proposed Service Territory."

LPWC objects to the direct question as calling for speculation and a conclusion on the

part of the fact witness and the response as speculation and conclusory. The witness has not

been qualified as one with a particular or specialized knowledge, based on education or

experience, to testify regarding whether Lindsay has the ability to,provide service.

14. Page 18, lines 16-19, "Does the City have.... Yes."

LPWC objects to the direct question as calling for speculation and a conclusion on the

part of the fact witness and the response as speculation and conclusory. The witness has not

been qualified as one with a particular or specialized knowledge, based on education or
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experience, to testify regarding whether Lindsay has the financial resources to provide service.

This is ultimately a question for the trier of fact.

15. Page 21, lines 11-17, "Wig service to the proposed....being
served by any provider."

LpWC objects to the direct question as calling for speculation and a conclusion on the

part of the fact witness and the response as speculation and conclusory. The witness has not

been qualified as one with a particular or specialized knowledge, based on education or

experience, to testify regarding whether service by Lindsay would be an improvement to the

proposed area. This is ultimately a question for the trier of fact.

16. Page 22, lines 5-8. "The City has propeirty.... water or wastewater system."

LPWC objects to the response after, "Yes." as speculation and conclusory. The witness

has not been qualified as one with a particular or specialized knowledge, based on education or

experience, to testify regarding whether an operator is properly trained, whether the customers

have received adequate service, and whether the financial position of the city is good or bad.

17. Page 22, lives 10-13, 'If the certif'itate.... Yes."

LPWC objects to the direct question as calling for speculation and a conclusion on the

part of the fact witness and the response as speculation and conclusory. The witness has not

been qualified as one with a particular or specialized knowledge, based on education or

experience, to testify regarding whether issuing a CCN to Lindsay would best serve the public.

This is ultimately a question for the trier of fact.

B.

Objections to the Prefiled Testimon of Ker
b. Marone

LPWC makes the following objections to portions
of Mr. Kerry D. Maroney's prefiled

testimony as well as the exhibits introduced through Mr. Maroney's testimony.
LPWC moves to

s
340358-2 09/122008
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strike each portion of the testimony referenced below, as well as the exhibit or specific parts of

exhibits that are outlined below.

1. Page 6, lines 2-16 and Exhibits KDM-2 - KDM-10.

The witness testifies regarding the various exhibits attached to his prefiled testimony,

Exhibits KDM-2 through KDM-10. LPWC objects to all of these exhibits_ Exhibits KDM-2,

KDM-3, KDM-5, KDM-6, KDM-7, KDM-8, KDM-9 and KDM-10 are hearsay. KDM-2 is a

Notice of Violation letter to which the witness is not a party and a response to the notice of

violation to which the witness is not a party. KDM-3, KDM-6 and KDM-7 are maps the witness

did not create. KDM-5 is the same exhibit as DLM-10, purported requests for service, and none

of the individuals who wrote the letters contained in KDM-5 are offered as witnesses. KDM-8 is

information apparently pulled from the internet, was not prepared by the witness and is neither

certified as true and correct nor properly authenticated. KDM-9 is a study prepared by someone

other than this witness. Only a portion of the study is attached as Exhibit KDM-9. KDM-10 is a

TPDES permit document that is not certified as true and correct. All of these exhibits are offered

for the ttl.tth of the matters contained within them and are hearsay.

2. Page 7, lines 6-7, "A copy of .. Attachment XDM-2."

LPWC has objected to Exhibit KDM-2 as hearsay and the witness refers to this exhibit as

representing the truth of the matters stated therein. This testimony and the exhibit are hearsay.

3. Page 8, lines 16-17, "An official CCN...Attachmeot KaD1V1-3."

LPWC has objected to Exhibit KDM-3 as hearsay and the witness refers to this exhibit as

representing the truth of the matters stated therein. The witness did not create the map to which

he refers, and the map has not been offered or certified as true and correct or properly

authenticated. This testimony and the exhibit are hearsay.

340358-2 09/12/2008 6
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4. Page 9, lines 10-19, "There is a need .... Mr. Metzler."

LPWC has objected to Exhibits KDM-5 (and the same documents in Exhibit DLM-10),

KDM-6 and KDM-7 as hearsay. The witness refers to these exhibits as representing the truth of

the matters stated therein. The witness did not create any of the documents contained in Exhibit

KDM-5, nor did he create the maps which are Exhibits KDM-6 and KDM-7. This testimony and

the exhibits are hearsay.

5. Page 9, lines 21-22, "Lindsay had... Census Bureau."

LPWC objects to this testimony as hearsay.

6. Page 9, lines 22-23, "I have attached-Attachment KDM-8."

LPWC has objected to Exhibit KDM-8 as hearsay and the witness refers to this exhibit as

representing the truth of the matters stated therein. This testimony and the exhibit are hearsay.

7. Page 10, Lines 45, "Additionally, there are... is needed."

LPWC objects to this testimony as inadmissible. There is no evidence in the record of to

support the environmental reasons on which the witness bases this opinion, as further explained

in paragraphs 9 and 10 below.

8. Page 10, lines 6-8, "Regarding water,....lose water service."

LPWC objects to this testimony as inadmissible. There is no evidence in the record of

well failures on which the witness bases this opinion.

9_ Page 10, lines 14-18, "This is important ... adversely affected."

LPWC objects to this testimony as inadmissible. There is no evidence in the record of

failure of OSSF systems, impacts from discharge coming from a failed OSSF system or pollutant

levels on which the witness bases this opinion. There is no evidence in the record of OSSF

failures in thc proposed scrvico area.

340358-2 09/ 1 J2008 7
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10. Page 11, lines 9-16, "1 have attached .., could be understated."

LPWC has objected to Exhibit KDM-9 as hearsay and the witness refers to this exhibit as

representing the truth of the matters stated therein. The witness also attempts to cite a statement

attributed to the EPA. This testimony and the exhibit are hearsay.

11. Page 12, lines 18-19, "and has no plans... service business."

LPWC objects to this testimony as hearsay_

12. Page 14, lines 6-11, "Lindsay currently.- ..304 additional customers."

LPWC objects to this testimony as inadmissible. The witness gives opinions regarding

Lindsay's capacity to serve additional sewer customers and Lindsay's water wells. There is no

evidence in the record regarding how Lindsay would serve 470 additional homes, nor is there

evidence in the record regarding the capacity of Lindsay's wells.

13. Page 14, Hues 16-18, "Additionally, the City-as growth demands."

LPWC objects to this testimony as inadmissible. The witness gives an opinion regarding

Lindsay's capacity and ability to serve, yet provides no underlying evidence or calculations in

the record for this conclusion.

14. Page 15, lines 17-19, "Additionally,....Proposed Service Territory."

LPWC objects to the testimony at lines 17-19, as the witness states that "Lindsay is not in

danger of running out of water," yet provides no basis for that conclusion.

15. Page 16, lives 9-13, "Furthermore,....requested by Lindsay."

LPWC objects to this testimony as irrelevant and nonresponsive. There is no basis for

this opinion. The witness is not qualified to determine whether LPWC made a good faith effort

in any fact situation, and particularly not as to past performance under a settlement agreement-

340358-2 0911212008 8
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16. Page 18, line 22, "and the needs for the foreseeable future."

LPWC objects to this testimony as inadmissible. The witness gives an opinion regarding

Lindsay's water supply for the future, but there is no evidence in the record to support this

conclusion.

17. Page 18, lines 19-20, "Lindsay's most... is established."

LPWC objects to this testimony as inadmissible. The witness gives an opinion regarding

Lindsay's water supply quality, but there is no evidence in the record to support this conclusion.

18. Page 19, lines 14-16, "A number.. ..Attachment KDM-S."

LPWC has previously objected to the documents contained in KDM-5 as hearsay and that

objection is reurged here.

19. Page 19, lines 18-21, "The State has made.. .surface water contamination..."

LPWC objects to this testimony as inadamissible. There is no evidence in the record to

support the witness' conclusions.

16. Page 20, lines 15-17, "With Lindsay's.. .Proposed Service Territory."

LPWC objects to this testimony as inadmissible. There is no evidence in the record to

support the witness' conclusions-

C.

Obiections to the Prefiled Testimony of Jack lE Stowe .

LPWC makes the following objections to portions of Mr. lack E. Stowe's prefiled

testimony as well as the exhibits introduced through Mr. Stowe's testimony. LPWC moves to

strike each portion of the testimony referenced below, as well as the exhibit or specific parts of

exhibits that are outlined below.

340358-2 09/12l3008 9
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1. Page 12, line 22 "According to the Federal Reserve..." - page 13, line 3, "...subject

to in the market" and Exhibit JES-6.

LPWC objects to the testimony and Exhibit JES-6 as hearsay. Exhibit JES-6 is not

certified as correct or authenticated and cannot be offered for the truth of the matter stated by the

witness.

2. Page 13, lines 15-16, "As illustrated.. .taxable value."

LPWC objects to the testimony and Exhibit JES-7 as hearsay. Exhibit JES-7 is simply

pulled from the internet, is not certified as correct or authenticated and cannot be offered for the

truth of the matter stated by the witness.

3. Page 16, lines 1-11, "In your opinion....water system development."

LPWC objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding environmental effects of Lindsay's application. The

witness is a financial expert.

4. Page 16, lines 17-20, "However, ..-well could be fixed."

LPWC objects to the testimony regarding reliability of water service. The witness is not

qualified to testify regarding reliability of water service. The witness is a financial expert.

S_ Page 17, lines 6-13, "In your opinion,....treatment facilities."

LPWC objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding environmental effects of granting Lindsay's

application to amend Lindsay's sewer CCN. The witness is a financial expert.

6. Page 17, lines 15-21, "Mr. Stowe, .._.evapotranspiration systems, etc."

LPWC objects to the direct question and the testimony in response to the question. The

wimcss is not qualified to icstify regrtrding an OSSF facility. The witness iF a financial expert.

340358-2 09/1212008 to
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7. Page 18, lines 1-6, "What impacts. can be adversely affected."

LPWC objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding environmental effects of OSSF systems. The witness

is a financial expert.

8.
Page 18, line 8, ")hve you reviewed...." - page 19, line2, "could be understated"

and Exhibit JES-8.

LPWC objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding OSSF systems in this matter.
The witness is a

financial experr- Further, the witness references Exhibit .YES-8, which is a partial copy of a

report and does not contain information on Region IV. The report is hearsay and irrelevant as

attached to the testimony. The report should not be used to prove the truth of the matters stated

therein.

9. Page 19, lines 4-14, "What will be....requested CCN area."

LPWC objects to the direct question and the testimony in response to the question. The

witness is not qualified to testify regarding environmental impacts of providing wastewater

service_ The witness is a financial expert.

10. Page 19, line 21, "In a study.... » - page 20, line 9, "$10,000 to install" and Exhibits

JES-9 and JES-10.

LPWC objects to this testimony as irrelevant and objects to Exhibits JES-9 as hearsay

and JES-10 as hearsay and irrelevant. The witness testifies regarding studies conducted by the

Guadalupe Water Company and Harris County, which are not parties to this case, and which

cover areas not at issue in this case. The testimony is irrelevant to this matter-

340359-2 09/12/2008
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11. Page 20, lines 15-17, "As discussed above...approximately $10,000."

LPWC objects to this testimony as irrelevant and objects to Exhibits JES-9 as hearsay

and JES-10 as hearsay and irrelevant_ The witness testifies regarding studies conducted by the

Guadalupe Water Company and Harris County, which are not parties to this case, and which

cover areas not at issue in this case. The testimony is irrelevant to this matter.

12• Page 21, lines 3-9, "According to.... as high as 5760.20" and Exhibits JES-11 and
JES-12.

LPWC objects to this testimony as irrelevant because it refers to information from the
Agricultural Extension Service and the City of Austin, which are not parties to this case. LPWC
further objects to the testimony as the witness is not qualified to testify regarding types of septic
systeins• The witness is a financial expert in this matter. Additionally, LPWC objects to

Exhibits JES-I I and JES-12 as both hearsay and irrelevant. JrES-I1 is an article on Leaching

Chambers and JES-12 is an article published by the City of Austin on the internet. Neither

exhibit is certified and neither address the witness' financial testimony.

13. Page 22, lines 8-16. "The City would... revenue stream."

LPWC objects to this testimony because the witness is not qualified to provide an expert

opinion on development effects of centralized wastewater service.
He is a financial expert for

Lindsay.

14. Page 23, lines 1-7, "Mr. Stowe,....requested Area."

LPWC objects to the direct question and the testimony in response to the question. The

question requires the witness to speculate regarding environmental effects.
The witness is not

qualified to provide an expert opinion on environmental effects in this matter.

340358-2 09/12/2008
12



09-12-08 16:10 From-ARbBRUST a BR Sep 12 2008 05=08nm
e L'P 5124352360

0 T-524 P.20/21 F-271

1S. Page 23, lines 14-15, "It wil a1so...OSSFs."

LPWC objects to this testimony because the witness is not qualified to provide an expert

opinion on environmental effects in this matter. He is a financial expert for Lindsay.

16. Page 24, line 17, "In your opinion....," - page 25, line 4, "Integrity of the requested
area."

LPWC objects to this testimony because the witness is not qualified to provide an expert

opinion on environmental effects in this matter. He is a financial expert for Lindsay.

17.
Page 25, lines 12-23. "As I previously.... OSSF requirements."

LPWC objects to this testimony because the witness is not qualified to provide an expert

opinion on development effects of centralized wastewater service, or the environmental effects

and burdens of OSSF operations in this matter. He is a financial expert for Lindsay.

Respectfully su

State B 03 817600 `
ARMB ST & BROWN, L.L.P.
100 Congress Avenue, Suite 1300
Austin, Texas 78701-2744
(512) 435-2300 - Telephone
(512) 436-2360 - Telecopy

ATTORNEYS FOR LINDSAY PURE WATER
COMPANY
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ADMINISTRATIVE 11EARINGS

CITY OF LINDSAY'S OBJECTIONS TO THE PRE FILED TESTIMONY
AND EXATBITS OF MR_ TIM MYitICK

TO THE HONORABLE ADNIINtSTRATIVE LAW JUDGE:

COMES NOW, the City of Lindsay ("Lindsay" or "City") and files these objections to

the PretZled Testimony and Exhibits of Mr. Jim Myrick ("Mr. Myrick"), filed on behalf of

Lindsay Pure Water Company ("LPWC") in the above-styled matter. Additionally, Lindsay

seeks to preserve its right to file objections to any other testimony or exhibits that might be late-

filed by Mr. Myrick.

I. BACKGROUND

The City of Lindsay filed its Application to amend its water and sewer certificate of

convenience and necessity ("CCN") on August 31, 2005. The Parties abated the cas"e for over a

year for settlement negotiations that did not result in a settlement. As such, the City's

Application has been on file and pending in front of the Texas Commission on Environmental

Quality ('`TCEQ") and the State Office of Administrative Hearings ("SOATP').

111. OBJECTIONS

Much of Mr. Myrick's testimony consists of irrelevant testimony that does nothing to

SEP;12-2008(FRI) 15:18

refute the City's application as well as hearsay statements with no exception to the hearsay rule
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being presented. Mr. Myrick also attempts to testify as an expert on behalf of LPWC but
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throughout the deposition of Mr. Myrick it was very clear that Mr. Myrick is nothing more than a

fact witness with little to no knowledge of the technical issues necessary to provide evidence to

refute the City's ability to provide continuous and adequate service to the entirety of the

requested area. LPWC recognizes that Mr. Myrick is not an expert in any field as LPWC never

designates any experts to testify on its behalf.

M. SPECIFIC OBJECTIONS

Dircct Testimony of Jim Myrick, filed on July 7, 2008

Lindsay makes the following objections to specific portions of Mr. Jim Myrick's Direct

testimony and moves to strike each portion of the referenced testimony and/or exhibits.

1. Page 3, lincs 10-12.

Lindsay objects to and moves to strike this testimony as hearsay without providing an

exception to the hearsay rule. Mr. Myrick attempts to testify regarding statements allegedly

made by Lindsay without providing any foundation for whom made the statement_ whether the

statement was authorized, or whether the person making the statement was an agent of Lindsay.

The statements are merely recitations of out of court statements allegedly made by Lindsay to

prove the truth of the matter asserted. As such, the testimony violates Tex. R. F.vio_ 802 and

should be %mcken_

2. Page 4, linc 5-11.

Lindsay object-, to and moves to strike this testimony as irrelevant based on Trx. R. LvID.

401 and 402. The testimony proffered by Mr. Myrick is wholly irrelevant insofar as the

Application of Lindsay is being considered. What may or may not have occurred in a prior CCN

application filed by LPWC does not provide the trier of fact with evidence that will be

admissible at trial to determining if the City of Lindsay has the economic, managerial, and

technical capability to provide continuous and adequate service to the entirety of the area being

2
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a^ its Application.
Furthermore, no proof has been proffered to

requested by T^mds y

substantiate any of the claims being made by Mr. Mynek' The testimony should be stricken.

c4fine 15 beginning with ``Consequently,..-" and ending on line
1 6 with

3. Page ,

-_, Commission's rules-"

Lindsay objects to and moves to strike this testimony as drawingg a legal conclusion tbat

qualified to make.
Mr. Myrick attempts to testify as an expert regarding the

the witnetis is not q
The refled testimony and credentials of Mr. Myrick do not establish that

Commission's rules p

he is qualified by education, trainiDg> Of experience to formulate and expre~s expert or legal

opinions on this subject matter.'
Mr. Myrick may be the owner and president of multiple

affiliated with Lindsay PWC but he is not an expert on any of the issues relevant to
corporations af Moreover,

roceeding ^
At best, Mr. MYnck can provide lay witness/-fact testimony

this p
has not shown how he is qualified to provide expert testinjony on

p

scienlific, technical, or other specializedW M^ck
proceeding- He has not shown that he has any

assist the trier of fact to understand the evidence. Further, his testimony is
knowledge that will opinion has been
not admissible under TEx. R. FviD. 701 because no 1'oundation for lay o

presented. LPWC

witness qualified -to testify
has not designated Mr. Myrick ^^ expert

^-,
rs on behalf of Lindsay PWC in any of its responses or supplemental responses to

regarding matte

Requests for Disclosures. Nlr.
Mynelc, in dePosition testim°nY, demonstrated that

the parties, Rmd

. 702;
Uuubert v. Merrell Dow Phar►n., I

nc.,
W

9

a 549 (lex1199 ) Ct 2786 (1993);
TEx. R. EvIp i,_ C. K Robinson, 923

I. du Pont Nemow.s and Company

' Tr)(. R. Ev1D. 702.
Response to the City of Lindsay's Requcst 1,-or Disclosure. Application

ns.
o ' See Lind.cay pure Water Company's A

and 35097-C.
jConvenience

^

und

C^Ti

Neces.r ►
Docket

h'
No.
(CCN N

the City of Lindcav to Amend its Water undSew'e^
s.
Certf

35096-C
Care of

^c^ed
f !►cation N ontic.
13025 and 20927 in Cooke Crni lrl'• ^pp 2, 2006) [hereinafter "LPWC R[•D Resp

2023, TCEQ Docket No. 2006-0_72-IJCR (OcL

hereto as Exhibit A.
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he is not an expert--J
Mr_ Myrick has demonstratcd that he is not an expert witness and therefore

his testimony should be stricken

4. Page 5, line 2 through line 5 ending with "•.-to serve other arcas." and lines

17 beginning with ,With two 10-ho rncpowcr.-." through line 19-

objects to and moves to strike this testimony based on T>rX. R. Evr'D. 701 and
Lindsay

702. Mr_ Myrick attempts to testify as an
expert regarding the design, capacity, and future

upgrades of the Lindsay PWC System- The prefiled testimony and credentials of Mr. Myrick do

not establish that he is qualificd by education, training, or experience to formulate and express

exert or legal opinions on this subject matter.'
Mr_ Myricl, may be the owner and president of

p
but he is not an ex p on any of the issues

multiple corporations affiliated with Lindsay PWC
p

relevant to this proceeding.' At best,
Mr. Myrick can provide lay witness/fact testin'ony.

Moreover. Mr. Myrick has not shown how he is quaLificd to provide expert testimony on any

issue in this proceeding.
He has not shown that he has any scientific, tcchnical, or other

specialized knowledge that will assist the trier of fact to understand the evidence. Further, his

testimony is not admissible under 1Ex. R. Ev ► o. 701 because no foundation for lay opinion has

' See Oral Deposirion of Jim Myrick. Application of the
City of Lindsay to Amend if.c Water and Sewer

Application os-
2927 in CoOke

Certificate of Camenience and Ncc^c•^irv (CCN) Nos. 1302.5 a►+dDoU
I No. 20 6 0? 72^UCR at 15, 20N29,

35096-C and
35097-C, SOAH Docket No. 582-06-2023. TCEQ

and 35 (Aug- 27, 2008) [hzreinatlcr "Myrick Deposition-J, attached hereto as Exhibit B-

s TEX.1L 'viD. 702; Daubert, 509 U.S. 579; and Du Pont, 923 S.w•2d 549.

TEX. R.1:V1D• 702.
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been presented. LPWC has not designated Mr. Myrick as an expert witness qualified to testify

regarding matters on bchal f of Lindsay PWC in any of its responses or supplemental responses to

the Parties' Requests for Disclosures.' Mi, Myrick, in deposition testimony, demonstrated that

he is not an expert.° Mr. Myrick has demonstrated that he is not an expert witness and therefore

his testimony should be stricken.

5. Page 6, line 1 through line 17.

Lindsay objects to and moves to strike this testimony based on TEX. R. EviD. 701 and

702. Mr_ Myrick attempts to testify as an expert regarding the design, capacity, future upgrades

of the Lindsay PWC system. The preliled testimony and credentials of Mr. Myrick do not

establish that he is qualified by education, training, or experience to formulate and express expert

or legal opinions on this subject matter." Mr. Myrick may be the owner and president of multiple

corporations affiliated with Lindsay PWC but he is not an expert on any of the issues relevant to

this proceeding." At best, Mr. Myrick can provide lay witness/fact testimony. Moreover, Mr.

Myrick has not shown how he is qualified to provide expert testimony on any issue in this

proceeding. He has not shown that he has any scientific, technical. or other specialized

knowledge that will assist the trier of fact to understand the evidence. Further, his testimony is

not admissible under TEx. R. EvlD. 701 because no foundation for lay opinion has been

presented. LPWC has not designated Mr. Myrick a..s an expert witness qualified to testify

regarding matters on behalf of LPWC in any of its responses or supplemental responses to the

' Sc' LPWC RFD, supra note 3.

° See Myrick Deposition at 15, 20. 29, and 35, supra note 4.

° Tr--x. R. F,vID. 702; Dauherr, 509 U.S. 579; and Du Font, 923 S.W.2d 549.

'o TEX. R. Evm. 702.
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