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Vinson&Elkins

Motly Cagle mcagle@velaw.com
Yol 512.542.8552 Fax 512.236.3280

April 21, 2005

Ms. LaDonna Castafiuela Via Facsimile & First Class Mail
Chief Clerk

Texas Commission on Environmental Quality

12100 Park 35 Circle, Building F, Room 1101

P.O. Box 13087

Austin, TX 7871 1-3087

Re:  SOAH Docket No. 582-05-1005
TCEQ Docket No. 2004-1384-UCR
Petition of Bexar Metropolitan Water District to Compel Raw
Water Commitment from Guadalupe-Blanco River Authority

Dear Ms. Castafiuela:

Enclosed for filing in the above-referenced docket, please find Guadalupe-Blanco
River Authority’s (“GBRA ’s”") Reply to the Response of Bexar Metropolitan Water District
to GBRA’s Motion to Dismiss. Thank you.

Respectfully submitted,

W C?/&"
Molly Ca

cc:  Hon. Mike Rogan (via facsimilie)
Brenda Bishop, SOAH Docket Clerk (via facsimilie)
Service List (via facsimilie and electronic mail)
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SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR

PETITION OF BEXAR METROPOLITAN  § BEFORE THE STATE OFFICE
WATER DISTRICT TO COMPEL RAW § N
WATER COMMITMENT FROM § OF
GUADALUPE-BLANCO RIVER § \
AUTHORITY § ADMINISTRATIVE HEARINGS

GUADALUPE—BLANCO RIVER AUTHORITY’S REPLY TO
THE RESPONSE OF BEXAR METROPOLITAN WATER DISTRICT TO
GUADALUPE—BLANCO RIVER AUTHORITY’S MOTION TO DISMISS

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

COMES NOW Guadalupe-Blanco River Authority (“GBRA”) and, pursuant to the
Administrative Law Judge’s (“ALJ’S”) April 7, 2005 order, files this Reply to the Response of
Bexar Metropolitan Water District (“BexarMet” ot the “District’) to GBRA’s Motion to Dismiss
this proceeding.

INTRODUCTION

BexarMet’s Response fails to overcome the fundamental defects in its oetition that
warrant dismissal. Fundamentally, BexarMet’s Response unequivocally demonstrates that the
District cannot satisfy the minimum statutory standing requirements of §11.041 of the Texas
Water Code. A;s a matter of law, BexarMet cannot demonstrate that it is “entitled to receive of
use water from any reservoir . . . or lake” owned or controlled by GBRA.1

Additionally, BexarMet’s Response is yet another demonstration of tke District’s
steadfast refusal to identify the portion of the 3,000 acre-feet it demands from GBRA that is
necessary to provide an adequate and continuous supply of water to the four small areas in

Comal County that BexarMet is authorized to serve under its enabling act. In the

TeX. WATER CODE § 11.041(a).
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correspondence attached to 1ts petition, BexarMet states that it wants the 3,000 acre-feet 10
supply areas poth within and without its statutorily-deﬁned boundaries.2 In it's petition,
BexarMet neither defines the specific portion of the 3,000 acre-feet that it claims is needed
within its boundaries, not does it ask the Commission to define that amount. Therefore, should
the ALJ determine that BexarMet somehow 18 entitled to water from GBRA, to determine the
amount of water t0 which BexarMet is entitled, the ALJ necessarily must either construe
BexarMet’s authority under jts enabling act (a matter nOW squarely before the Comal County
District Court),3 or defer ruling on that issue and determine only the amount Necessiry to supply
BexarMet’s four statutorily—authorized gervice areas, notwithstanding BexarMet’s failure 10
define the specific amount it claims or 10 request that the Commission define that amrount.
Accordingly, in light of the fact that construction of BexarMet’s enabling ¢ct remains a
legal issue pending in the courts, GBRA respectfully rencws its request that the ALJ either
(i) grant GBRA’s Motion 0 Dismiss now, by ruling on the dispositive legal issues raised by
GBRA in its Motion other that the dispositive issue relating t0 construction of BexarMet’s
enabling act that properly will be decided by the courts in pending litigation; of (ii) defer ruling
on those other dispositive legal issues at this time, and instead monitor the pending, litigation in

anticipation of rulings by the courts on the dispositive legal issue relating to construction of

2 See BexarMet Pet., Ex. C at 3 (stating that its 3,000-acre feet demand 18 based “on

projections of population and water demand for presently certificated areas, and projections for
areas including, but not limited to, the Bulverde CCN area now subject t0 appeal”) (emphasis
added); see also BexarMet Resp. at 3 (noting that “the present and future extent of BexarMet’s
Comal County retail service area may affect the amount of water the TCEQ may order GBRA to

provide BexarMet”) (emphasis added).

3 See City of Bulverde v. Bexar Metro. Water Dist., No. C2003-1201A (22nd Dist.

Ct., Comal County, Tex. Dec. 18, 2003).

SOAH POCKET NO. 582-05-100S
TCEQ POCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply - Page2
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BexarMet’s enabling act. In either case, GBRA sees no reason for the ALJ, at this time, to direct
the parties to propose a new procedural schedule for this case.
ARGUME

BEXARMET LACKS STANDING BECAUSE ITS CLAIM OF ENTITLEMENT
TO WATER FROM CANYON RESERVOIR FAILS AS A MATTER OFLAW

The pertinent statute and regulations required BexarMet to explain, in ifs petition, the
grounds for its claim of entitlement to the water that it demands from GBRA.4 Now on notice
that its petition fails to plead the requisite statutory standing requirements, BexarMet attempts,
for the first time in its Response, {0 explain its entitlement claim. BexarMet now clams that it is
a “person entitled to receive OF USE water” from Canyon Reservoir under § 11.041 of the Texas
Water Code because (1) “it seeks water for use in its retail water supply operations in Comal
County,” and (2) it is “a municipal corporation.” BexarMet’s explanation fails as a matter of
law. Neither of these two claims entitles BexarMet to any water from Canyon Lake.

A.  BexarMet’s Retail Water Supply Operations in Comal County Do Not Entitle
BexarMet (0 Compel Water from GBRA

As demonstrated in GBRA’s Motion t0 Dismiss, BexarMet’s attempts to expand its water
supply operations in Comal County beyond the scope of its statutory authority are unlawful and
void.” BexarMet cannot claim entitlement to water for such illegal business ventures.
Furthermore, while BexarMet’s Certificate of Convenience and Necessity (“CCN") No. 10675
authorizes BexarMet 10 provide water service 10 four discrete areas within Comal County, the

mere fact that BexarMet has acquired such limited authorization does not entitle BexarMet 1o
e

4 See TEX. WATER Cope § 11 041(a)(1) (requiring BexarMet’s “written petition” to

include a “showing . . . that [BexarMet] is entitled to receive of usc the water” at issue in the
petition); 30 TEX. ADMIN. ConE § 291 A4(2)(3) (requiring «“an explanation of why [BexarMet] is

entitled to receive oOr usé the water” at issue 1n the petition).

3 See GBRA Mot. to Dismiss at 4-10.

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply — Page 3
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water from Canyon Reservoir, nor obligate GBRA to supply water t0 BexarMet. EexarMet has
not cited, and cannot cite, any provision in the body of laws and regulations governing the
issuance and operation of CCNs that entitles BexarMet to water under GBRA'’s control, nor
obligates GBRA to supply it

Moteover, to obtain its CCN authorizing it to provide service t0 limited areas of Comal
County, BexarMet was required to demonstrate to the Texas Commission on Environmental
Quality (“TCEQ” or the “Commission”) that it had “access to an adequate supply of water” and
would be able to «“provide continuous and adequate service” to those areas. In its application
for CCN No. 10675, BexarMet could not have legitimately represented that it had a contract with
GBRA for a supply of water from Canyon Reservoir. As the case {aw demonstrates, in addition
to actual, physical water rights, such a contract is one of only three forms of entitlement to
receive or use water that have historically been recognized under Texas water taw.

BexarMet maintains that such forms of entitlement are not necessary to bring 2 claim
under § 11.041 of the Texas Water Code. The District claims that if it had a contract with
GBRA, or a physical or riparian water right, “it would never have a need for recourse t0 Section

11.041.”9 However, BexarMet’s argument finds no support in Texas water law and

See TEX. WATER CODE CH. 13, Subch. G; 30 TEX. ADMIN. CODE CH. 291.

TEX. WATER CODE § 13.241(a), (bX2); see also id. § 13.246(c).
8 See id. § 11.036(2) (stating that any person conserving ot storing water "may
contract to supply the water to any persom, association of persons, corporations, of water
improvement districts having the tight to acquire use of the water"); see also GBRA’s Mot. to
Dismiss at 15-18 (discussing the three forms of entitlement to receive or use water that have
historically been reco gnized under Texas water law).

? BexarMet Resp. at 16.

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply — Page 4
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jurisprudence.10 Indeed, the two cases relied upon by BexarMet for this proposition — Boyt
Realty Co. and LaCour — confirm that, in the absence of a contract for water supply, & person’s
entitlement to water service under § 11.041 has historically been derived from the person’s rights
as a riparian landownert.

In Texas Water Comm™n V. Boyt Realty Co., the Court of Appeals addressed claims under
§ 11.041 brought by landowners neighboring a canal system.ll Relying upon TEX. WATER CODE
§ 11.038(b), the appellate court found that the landowners had “a statutory right under the Water
Code to use water” from the caﬁds adjoining their properties.12 Pursuant to § 11.038(b), 2 water
supplier is obligated to fumish' available water to a person owning or holding 2 possessory
interest in land adjoining the water supply.13 Thus, in Boy! Realty Co., the petitioners’
entittement t0 2 supply of water at reasonable rates under § 11.041 was derived from the
petitioners’ riparian water rights as holders of possessory interests in lands adjoining irrigation

can.als.14 Accordingly, Boyt Realty Co. provides no support for BexarMet’s sweeping assertion

et

10 For instance, TEX. WATER CopE § 11.036(2) provides that any person conserving

or storing water “may contract to supply the water to any person . . . having the right to acquire
use of the water.” The appellate court in Brushy Creek Mun. Util. Dist. v. Texas Water Comm'n
found that the water supply contracts contemplated by § 11.036 “are subject t0 Commission
revision and contro » under § 11.041. 887 S.W.2d 68, 72 (Tex. App.——Austin 1994), rev’d on
other grounds, 917 s.w.2d 19 (Tex. 1996).

11 10S.W.3d 334, 337-339 (Tex. App.—Austin 1993, no writ)

12 14 at339.

13 gop also TEX. WATER CODE § 11.038() (providing that “[a] person Who owns ot
holds a possessory interest in land adjoining or contiguous to a canal, ditch, flume, lateral, dam,
reservoir, or lake . . . d who has secured a right to the use of water in the canal, ditch, flume,
{ateral, dam, Teservoir, of lake is entitled to be supplied” such water).

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply — Page 5
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that all “persons within GBRA'’s statutory district” are entitled to whatever available water exists
in Canyon Reservoir.

BexarMet’s reliance upon LaCour v. Devers Canal Co. is similarly misplaced.15
BexarMet quotes extensively from the appellate court’s opinion to support the Digtrict’s claim
that it does not need 2 water supply contract with GBRA to maintain a claim under § 11.041.
BexarMet, however, omits from its reply a key statement in the LaCour cpinion, one
immediately following the passage quoted by BexarMet. In that statement, the court explained
that the reason that a person having no water supply contract may petition for water service

under Article 7560, the predecessor provision to § 11.041, is because the purpose of such a

petition is “to establish {the petitioners’] rights as riparian owners to a certain water servioe.”16

As discussed above, the entitlement of an owner of land adjoining a canal to receive and use
water derives not from contract but from his or her possessory interests in lands adjoining the

17
canal.

1 See Boyt Realty Co., 10 S.W.3d at 339 (““[TIhose owning or holding 2 possessory

right or title to the land adjoining the canal or any of its parts, ar€ entitled to wate: at just and
reasonable rates.”” (quoting Trinity Water Reserve, Inc. v. Evans, 829 S.W.2d 851, £61-62 (Tex.
App.—Beaumont 1992, no writ)).

15 319§.:W.2d 951 (Tex. Civ. App.—Beaumont 1959, writ ref’d n.r.e.)

16 14 at953 (emphasis added).

17 See Boyt Realty Co., 10 S.W.3d at 339 (quoting Trinity Water Reserve, Inc., 829
g.W.2d at 861-62); Trinity Water Reserve, Inc., 829 S.W.2d at 865 (“[Bly decisional precedent,
under the common law as well as the statutory law . . ., the persons Of entities owning or holding
a pOsSessory right or title to land that adjoins any canal or ditch and who shall have secured a
right to the use of the said irrigation water shall be furnished with the irrigation water also.”);
Lower Colo. River Auth. v. Tex. Dep’t of Water Res., 638 S.W.2d 557, 574 (Tex. App.—Austin
1982) (citing § 11.041 as support for the statement that water suppliers are “under a statutory
duty to fumish water to adjoining landowners under reasonable deman »), rev'd on other
grounds, 689 S W.2d 873 (Tex. 1984).

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply ~Page 6
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BexarMet does not and cannot claim entitlement to water in Canyon Reservoir based on
any riparian-landowner theory. Nor does it claim any of the other forms of entitlement
historically recognized under Texas law.'® Rather, BexarMet would have the Administrative
Law Judge ignore the requisites for entitlement to water under the statutory and common law and
open the gates of Canyon Reservoir to anyone in GBRA’s district that demands water. Reducing
the burden of proof under § 11.041 to a mere showing of the petitioner’s presence in the water
supplier’s district would eviscerate the statutory requirement of entitlement to receive OF US€ the
water. The terms of § 11.041 — limiting claims t0 only those persons “entitled to receive or use
water” — must be given effect: they must not be interpreted in way that renders them
mea.ningless.19

The requirement in § 11.041 that petitioners demonstrate their entitlement to the water
at issue indicates that the class of persons entitled to a given supply of water is not unlimited.
Certain persons are entitled, all others are not. A person’s entitlement to water under § 11.041

should be determined by reference to other statutory provisions governing a person’s right to

water in Texas.zo In Chapter 11 of the Texas Water Code — in the provisions governing water

18 g0 GBRA’s Mot. to Dismiss at 15-18.

19 o Williams v. Adams, 74 S.W.3d 437, 439 (Tex. App.—Corpus Christi 2002,
pet. denied) (holding that propet statutory construction should “look to the plain and common
meaning of the statute's words, viewing its terms in context and giving them full effect . . .
mindful that ‘every word in a statute is presumed to have been used for a purpose’™ (quoting
Perkins v. State, 367 g.W.2d 140, 146 (Tex.1963)); State v. Vasquez, 34 S.W.3d 332, 334 (Tex.
App.—San Antonio 2000, no pet. h.) (citing “the guiding standard of statutory interpretation that
we must presume the legislature intended every word and phrase of a statute t0 have meaning
and effect” and rejecting an argument that would render a “distinct term” in the statute a
“nullity”).

2 See, e.g., Williams v. Adams, 74 S.W.3d at 439 (providing that, when interpreting
a statute, courts may look to “laws on the same or similar subjects”).

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply — Page 7
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discussed above which codifies the rights of riparian landowners, and in § 11.040 concerning
permanent water rights. Immediately following these provisions is § 11.041, which, much like
§ 11.038, speaks in terms of persons “entitled to receive or use water from any canal, ditch,
flume, lateral, dam, reservoir, or lakc.”21 Nothing in the legislative history of § 11.041 suggests
that when the Legislature required a showing of entitlement in § 11.041, it intended to extend the
class of persons entitled to water beyond the riparian landowners and permanent water right
holders in §§ 11.038 and 11.040. BexarMet certainly cannot provide any support for its assertion
that the class of persons entitled to demand water from GBRA includes each and every person
present in GBRA’s statutory district.

B. BexarMet Is Not A Municipality Entitled to Receive Water from GBRA

Section 2 of BexarMet’s enabling act states that the District was created as, among other
things, a “municipal corporation.”  From this statement, BexarMet reasons that it i1s a
“municipality,” no different than the City of San Antonio, and therefore entitled to water from
GBRA pursuant to it’s reading of the Texas Supreme Court’s holding in City of San Antonio v.
Texas Water Comm 'n.22 BexarMet’s reasoning is fatally flawed in every respect.

Even assuming that BexarMet can claim status as a municipal corporation, which it

cannot,23 it is self-evident that BexarMet is not a municipality. In an effort to avail itself of the

2 Tex. WATER CODE § 11.041(2) (emphasis added).

2 407 S.W. 2d 752 (Tex. 1966).

2 BexarMet’s purported status as 2 “municipal corporation” is irrelevant to this
proceeding, in that it neither entitles BexarMet to water from Canyon Reservoir, nor obligates
GBRA to supply that water to BexarMet. Nevertheless, BexarMet’s disingenuous claim of
special entitlement in this proceeding because of its purported “municipal corporation” status
warrants a response here, primarily because BexarMet made similarly disingenuous claims in

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply - Page 8
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City of San Antonio opinion, BexarMet uses the terms “municipal corporation” and
“municipality” interchangeably throughout its Response. The two terms, however, are not
interchangeable.

Texas law and TCEQ regulations define the term “municipality” to mean i city, which
BexarMet unequivocally is not.>* Moreover, various provisions of the Water Code and TCEQ’s
regulations distinguish between a municipality and a special law district, such as BexarMet,
created pursuant to Article XV, § 59, of the Texas Cons'citution.25 This distinction :$ recognized

in case law as well. For instance, the Austin Court of Appeals, in Lower Colo. River Auth.,

another TCEQ proceeding — the CCN dispute between BexarMet and the City of Balverde. See
SOAH Docket Nos. 582-01-3633 and 582-02-0432; TCEQ Docket Nos. 2001-0697-UCR and
2001-0951- UCR; see also BexarMet Resp. at 7-9, Ex. C.

Moreover, notwithstanding the fact that the Commission entered a final order in the
Bulverde CCN proceeding granting Bulverde’s application for a CCN and denying BexarMet’s
competing application, and notwithstanding the fact that the Commission’s order has been
affirmed by a Travis County District Court, BexarMet relies heavily on the ALJ’s Proposal for
Decision in that proceeding for the proposition that it can serve areas in Comal County that are
not expressly authorized in BexarMet’s enabling act and included within BexarMet’s boundaries
for that limited purpose. See BexarMet Resp. at 7-9. BexarMet fails to mention, t owever, that
the ALJ in that proceeding rejected BexarMet’s claim of special entitlement in that case because
of its purported “municipal corporation” status. See Letter from Hon. James W. Norman, State
Office of Administrative Hearings, to Duncan Norton, General Counsel, TCEQ 3-4 (Jan. 21,
2003) (attached as Exhibit A). The ALJ in this case should similarly reject BexarMet’s claim of
special entitlement here because of its purported “municipal corporation” status. Bexar Met is
not a city, and it likewise is not a municipal corporation under Art. X1, §4 of the Texas
Constitution.

2 See eg., TEX. WATER CODE § 13.002(12) (“Municipality’ means cities existing,
created, or organized under the general, home-rule, or special laws of this state.”); 30 TEX.
ADMIN. CODE § 291.3(25) (“Municipality-—-A city, existing, created, or organized under the
general, home rule, or special laws of this state.”).

= See, e.g., TEX. WATER Cope § 13.044 (concerning “rates charged by a
municipality for water or sewer service to a district created pursuant to Article XVI, Section 59,
of the Texas Constitution™); 30 TEX. ADMIN. CODE § 291 45 (same).

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply — Page 9
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opined that 2 special law district created under Article XVI, § 59, “is not & city or town.”26
Additionally, as discussed below, this distinction is also reflected in the provisions of
BexarMet’s own enabling act. Furthermore, BexarMet’s website proclaims that the District “is

independent of municipal and county governments,” providing further proof that Bex arMet is not

a municipality and does not consider itself to be one.”’

BexarMet cannot avail itself of municipality status and, therefore, can find no support for
its petition in the City of San Antonio opinion of GBRA'’s briefing in that matter. Ir its opinion,
the Supreme Court reasoned that «GBRA cannot legally refuse to sell municipal water to any
particular mum’cipality.”28 The Court’s statement does not extend to water of special law
districts, nor to entities, such as BexarMet, that purport to be municipal corporations, but cannot
reasonably be considered municipalities. The Court’s opinion addressed the argument of the
party before the Court, the City of San Antonio, a municipality in every sense of the word. The
Court’s opinion does pot extend to non-parties, such as BexarMet, that are not similadly situated.

Similarly, GBRA’s briefings to the Court in the City of San Antonio Casz repeatedly

referenced GBRA’s obligations to pro ide water to “municipalities” and “constituent cities,”

% ¢35 S.W.2d at 57374 (emphasis added)

o The History of BexarMet, available at http://www.bexmmet.org/histoxyl Jhtm.

2 407 S.W.2d at 768 (emphasis added). Contrary to BexarMet’s assertions,
GBRA’s statement in its Motion to Dismiss was true — “the Court was not addressing any claim
under § 11.041 of the Texas Water Code or its precursor provisions.” GBRA’s Mot. to Dismiss
at 16. It is undisputed that the Court in City of San Antonio did not have before it 2 petition to
compel water under § 11.041 of the Texas Water Code or its precursor provisions. Rather, the
Court was addressing competing applications for permits to appropriate water. See 407 S.W.2d
at 7754-56.

SOAH DOCKET NC. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply — Page 10
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neither of which describes BexarMet.29 To refute San Antonio’s assertion that the Canyon
permit impermissibly granted GBRA the unfettered right to decide, at its sole discreiion, whether
to supply water to municipalities, GBRA explained to the Court that “broac and ample
remedies” are available should GBRA' fail to supply water to a mum'cipality.30

It was in this context that GBRA cited the holding in Allen v. Park Place Water, Light &
Power Co3! Despite the repeated references to municipalities in GBRA'’s bricf, BexarMet
blatantly attempts to misconstrue GBRA’s citation of the Allen opinion. GBRA did not cite
Allen for the proposition that GBRA was obligated to supply water to anyone that demanded it.
Indeed, the limited holding in -Allen does not support such a broad proposition. The Allen
opinion addressed the refusal of a local water supply corporation — not 2 river aunthority — to
supply groundwater, for domestic purposes, t0 landowners within the corporate limits of the
municipality where the water supply corporation’s charter specifically declared that the
corporation was formed to supply water to members of “the public residing [in] and in the
vicinity of” the municipality.32 Accordingly, BexarMet can find no support in the Allen holding,
or GBRA’s position before the Court in City of San Antonio, for its contention that GBRA must
supply water to BexarMet and anyone else who may demand it, regardless of entitlement.

Because BexarMet is not a city, under BexarMet’s argument, any person who wants raw

water from Canyon Reservoir for use on any land within GBRA’s ten-county statutcry district 1S

» See, e.g., BexarMet Resp., Ex. 1 at 48-50; see also, e.g., BexarMet Resp., Ex. I at

19-20 (noting that GBRA is required by its enabling act “to serve all cities within its boundaries
without discrimination”) (emphasis added).

30 BexarMet Resp., EX. J at 50.

3 566 S.W. 219 (Tex. Civ. App.—Galveston 1924, writ ref’d).

2 14 at220-23.

SOAH DOCKET NC. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply — Page 11
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wentifled” to it. This argument is not only completely without support in the law, it is illogical
and contrary to state policy related to wéter planning. BexarMet is arguing that GBRA
effectively holds a CCN that requires GBRA to provide raw water from Canyon Reservoir to
anyone within a ten-county area who demands it for any use authorized under the Canyon
Reservoir water right. Narrowing the class of people who are «entitled” to the water to only
those who want to use the water for “municipal use,” or to only those who hold CCNs from the
Commission requiring them to supply treated water to those within defined areas, does not make
BexarMet’s argument any less absurd. In that case, BexarMet’s argument wou.d mean, for
example, that a person owning five acres of land in Refugio County could subdivide that
property into, say, twenty lots, obtain a CCN from the Commission by representing that it will
supply treated groundwater to those lots, and then demand that GBRA supply him or her water
from Canyon Reservoir for “municipal use.” BexarMet’s argument would mean that if GBRA
refuses, that person would have standing to maintain an action before the Commission under
§ 11.041 to force GBRA to supply water from Canyon Reservoir t0 that person.

BEXARMET’S AUTHORITY TO SERVE AREAS OUTSIDE ITS STATUTORILY-DE FINED
BOUNDARIES IS A QUESTION FOR THE COURTS TO DECIDE

BexarMet defends its steadfast refusal to justify any specific amount of wate on grounds
that the amount of water that TCEQ may order GBRA to provide BexarMet is a fact question.
That fact question, however, turns upon 2 determination of the areas that BexarMet is authorized
to serve — a decidedly legal qﬁestion.” In the correspondence attached to its petition, BexarMet

states that it wants the 3,000 acre-feet to supply undefined areas in Comal County both within

B <0 Bexar Metro. Water Dist. v. City of Bulverde, 156 S.W.3d 79, 89-90 (Tex.

App. — Austin 2004, pet. filed) (holding that the issue of “whether BexarMet may provide water-
utility service outside its boundaries” is «“a question of law”).

SOAH DOCKET NC. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply — Page 12
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and without its statutorily-defined boundario::s.g'4 In it’s petition, BexarMet neither defines the
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specific portion of the 3,000 acre-feet that it claims is needed within its boundaries, nor does it
ask the Commission to define that amount. Therefore, should the ALJ determine that BexarMet
somehow met the statutory threshold for entitiement to water from GBRA, to determine the
amount of water to which BexarMet is entitled, the ALJ necessarily must either construe
BexarMet’s authority under its enabling act, or it must defer ruling on that jssue and determine
only the amount necessary to supply BexarMet’s four statutorily-defined areas, notwithstanding
BexarMet’s failure to define the specific amount it claims or its failure to request that the
Commission define that amount.

By virtue of its petition demanding water to supply to undefined areas in Comal County
both within and without its statutorily-defined boundaries, BexarMet asserts authority to provide
retail water utility service outside of its boundaries. As detailed in GBRA’s Motior: to Dismiss,
BexarMet’s authority to provide service outside its statutory boundaries is an issue currently

pending in the Texas courts> In those proceedings, the Austin Court of Appeals has held that

construction of BexarMet’s enabling act is “for the court to decide.”36 Accordingly, GBRA
respectfully submits that the courts in the pending litigation — not the ALJ in this acministrative

proceeding — should rule on this dispositive issue. Indeed, this issue need not be adéressed at all

34 See BexarMet Pet., Ex. C at 3 (stating that its 3,000-acre feet demand is based “on

projections of population and water demand for presently certificated areas, and projections for
areas including, but not limited to, the Bulverde CCN area now subject to appeal”) (emphasis
added); see also BexarMet Resp. at 3 (noting that “the present and future extent of BexarMet’s
Comal County retail service area may affect the amount of water the TCEQ may order GBRA to
provide BexarMet”) (emphasis added).

3%  GBRA Mot. to Dismiss at 11-13.

36 Bexar Metro. Water Dist, 156 S.W.3d at 90; see also Williams v. Adams, 74
 §.W.3d at 439 (“Matters of statutory construction are questions of law for the courts to decide.”).

SOAH DOCKET NO. 882-05-1005
TCEQ DOCKET NO. 2014-1384-UCR
GBRA's Motion to Dismiss Reply ~ Page 13
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in this case if the ALJ decides to rule now on other dispositive issues raised by GBRA and grants
GBRA’s Motion to Dismiss for any one or more of those reasons — in particular, if the ALJ finds,
as demonstrated above, that BexarMet has failed to show that it is “entitled” to any water from

Canyon Reservoir.

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion t0 Dismiss Reply — Page 14
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CONCLUSION AND PRAYER

go17/0z0

For the foregoing reasons, GBRA respectfully requeéts that the ALJ either (i) grant
GBRA’s Motion to Dismiss now, by ruling on the dispositive legal issues raised by GBRA in its
Motion other than the dispositive issue relating to construction of BexarMet’s enabling act that
properly will be decided by the courts in pending litigation; or (ii) defer ruling on those other
dispositive legal issues at this time, and instead monitor the pending litigation in anticipation of
rulings by the courts on the dispositive fegal issue relating to construction of BexarMet’s
enabling act. In either case, GBRA sees no reason for the ALJ, at this time, to direct the parties

to propose a new procedural schedule for this case.

Respectfully submitted,

Molly Caglg/State B . 03591800
David P. Blanke/State bar No. 02453600
Bryan J. Moore/State Bar No. 24044842
VINSON & ELKINS L.L.P.

The Terrace 7

7801 Via Fortuna, Suite 100

Austin, Texas 78746

Telephone: (512) 542-8552

Facsimile: (512) 236-3280

Roger Nevola/State Bar No. 14937500
LAw OFFICES OF ROGER NEVOLA.

P.O. Box 2103

Austin, Texas 78767-21 03

Telephone: (512) 499-0500

Facsimile: (512) 499-0575

ATTORNEYS FOR GUADALLUPE-
BLANCO RIVER AUTHORITY
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Authority’s Reply to the Response of Bexar Metropolitan Water District to Guadzlupe-Blanco

River Authority’s Motion to Dismiss was served on the following person(s) via electronic mail

and/or facsimile on April 21, 2005.
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ENVIRONMENTAL QUALITY

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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ENVIRONMENTAL QUALITY
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DISTRICT
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DISTRICT
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Office of the Chief Clerk
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FAX: 512/239-3311
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PH: 512/239-0600

FAX: 512/239-0606
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322 Martinez, DeMazieres Building
San Antonio, TX 78205

PH: 210/225-5454

FAX: 210/225-5450

Email: firm@ltrlaw.com
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State Office of Administrative Hearings

Shelis
Chief Administrative
Januaxy 21, 2003

Duncan Norton
. Geperal Counsel

Texas Commission on Environmental Quality

P.0. Box 13087

Austin, Texss 78711-3087

Re: SOAH DocketNos. 582.01-3633 & 582.02-0432; TCEQ DocketNos. 2001-0697-UCR
& 2001-0951-UCR, fn Re: The Application of the City of Bulverde to Obtain a Watet
Certficate of Convenicnce and Necessity (Applicatioo No. 33194-C) & The Applicition of

Bexar Metroplolitan Water District to “Amend its Water Certificate and Convenience md
Necessity No. 10675 (Application No. 33309-C).

Deay Mr. Norton:

Thcproposalfordcoision(PFD)intlﬂscesewasissued on November 20, 2002. Excoptions
mﬁledonpecembor 18, 2002, and responses to exceplions Were filed on Japuary 9 and 10,2003.

Chanaesﬁothel’roposed Order

Several chianges to the Order resalt from a problem in determining the exact location of
specific requests for service contained in the Bexer Metropolitsn Watex District (BexarMet)
application. My PFD recommended that BexarMet's gpplication be granted porth of Highway 46
in places where it has & sp i nqnutforamieund in Hs two cxisting service areas ' Inits
mﬁmsmmst,BaanmmpmMﬁePFDwnNdmumwhmlmmm&d
that it be certificated. Ofthe fowmqmstsfmservioeimludedinﬂcxnrMet's application, three are
south of Highway 46 and it is not clearwheﬂwrﬂ:eothc.roncisnoithor south of Highway 46.7
BexarMet witness Charles Ahrwstestiﬁedthaehavehwnoﬂmreqnsstsforsavicesimcm:aIMet

mewﬂofmmmhw mmdmmmam@wwﬁ.

’BemMUthhlbitC.Mhdmﬂ'l.
wmn-r.cn-munm
Post Office Box 18025 ¢ MWmlﬁﬁﬂm.mm & Avetin Texas T6TLI-S025
(512) 4154993 l)ooht (512) AT5-3445 Fax (512) 4154994

ve T cante A wem
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filed its apptication, but the evidenoe did not show who made the requests of where they are ‘exoept
it appcars that some of them are north of Highway 46 pear its intersection with Highway 231).

Because the burden of proving the location of it request for services is on BexarMet and it
did not present proof of the locations porth of Highwey 46, the Order is changed to remove the
recommendation that BexarMet be certified north of Highway 46 in places where it has a tpecific
request for service. This leaves the :ecmnmmdationnonhof Highway 46 applicable to BexigMet's
existing service areas only. That recommendation appears 10 be superfluous because BexarMet is
already cestified in those areas. As a result, the recommendation to certify certain areas vorth of
Highway 46 is removed altogether.

This mmﬂtsinseveralchmgeswthepmposed Order. Finding of Fact No. 55 is anended
to delete any refevence to BexarMet’s requosted sorvice area north of Highway 46. A new Finding

_of FactNo. 598 added, stating that the ific locations of BexarMet's requests for service north

oﬂlighww%wmnotshowninﬂmevidaﬁarymomd. A new Finding of Fact No. 60 i3 added,
smﬁngerMet’sCCNhasprcvioudybmmndedto add two service aress narth of Bighway
46. Finding of Fact No. 58 (renumbered No. 61) is changed to read the cvidence failed to show n
need for service in speciﬁclocnﬁpnsmnwnrMat's:equeswdservioe arca north of Highnay 46,
except in BexarMet's previously certified areas. Finding of Fact No. 93 (renurabered Nc., 96) is
amended to delete anwammemBamMet‘smq\mdmﬁccmno:thoinghway%; Anew
Cupch:sionofstNo. 10 is added, stating the spcciﬂclocauionomemrMct’smquormviee
north of Highway 46 was not proved. Renumbered Conclusion of Law No. 11 is emended t delots
language stating that BexarMet's applimﬁonwmnmditsCCNinitSrequestedsmvicc areanorth
of Highway 46 mects applicable statutory standards. bered Conclusion of Law No. 121is
changed to state that BexarMet’s application to amend its CCN north of Highway 46 should be
denied. Paragraph one of the i provisionsischangedtodnletemyrefaumtoamxov‘mg
BexarMet’s application in areas aorth of Highway 46. Paragraph two of the ordering provisions is
change;lto say BexarMet’s application to amend its CCN to include areas north of Highwiy 46 is
denied.

There sre other changes 1o the proposed Order. The \ast words of Finding of Fact Nc. 42 are
ehanpdtomd“}ﬁ@wayzsl“ rafher than “Highway 46.”

A new Finding of Fact No. 58 i edded, steting that the service area requested by BexarMet
porth of Highway 46 covers several miles from cast to west and from porth to south. This finding
relates to the PFD's recornmendation that BexarMet's requested service area noxth of Highway 46
should not be approved.

Other findings and conclusions are resumbered.

Az an aHemnative to dwinsnmmMet’uppliMonwm of Highwray 46 fdr its service requests in that area
mmmmmwmdmmwmmmmmmmummumw
mhpurposeofdamininmhe location of the requests. Tt soenis that could be casily and sccurately sccomplished.
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Other Comments

I have several additional comments on the exceptions and replies to exceptions. These are
directed primarily to mattecs raiged in exceptions and responses that were not addressed in post-
hearing briefs or the PFD. .

WATER CODE § 49.002

Amatterthatwasmt addressed in the PFD or by any party prior to the jssuance of the PFD
was the effect of WATER Cope § 49.002(a) on whether certain Water Code provisions gpply to
BexarMet or whether BexarMct’s enabling legislation* is controlling. Section 49.002(a) provides:

§49.002. Applicability

(a) Except 8 provided by Subsection(b), this chapter applics to all generel and
spedﬂhwdi@cum_thﬂmmatﬁwptoﬁsiongofﬂnsehaﬁudonmaruﬂy

Ascanbe seen,thxssecuonprov;des. inthe case of adirectoonﬂictbotweenthe.Watsr Code
andlegislaﬁonuﬂﬁngaspedallawdisuiﬂ.thecxeaﬁnuegishﬁonmmls. The issue to be
discuSsedbelowiswheﬂlcr WATERCODSE § 49211 or§ 49215 directly conflicts with the BexarMet
Act.

Mmﬂgﬂﬁﬁw :
S exiMct contended that provisions of WATER OO0 § 49.215(e), stating a weter distict

may not provide watet service outside its dimictboundeﬁ).iﬂthn corporatc bmits of a city
without the city’s consent, do not apply o itbecanse_§ 49.213531150@11513'10.]}@;&4& Act§2,

numicipality’s consent. Tt cited the T Natutaln.csouroecqnvmaﬁoncommission (now Texas
sion oanvitonmentalQuality (ConnnlSSion) decisionin City of Hudson Qaks, DocketNo.
6507-S (May 8, 1990), %0 support its contention? BexarMet also imaintained it was creaied as 8
municipal corporation under Article X[ § 4 of the Texas Constitution.

"Bexer Metropolitan District Act, 49* Leg., RS., ch. 306, 1945 Tex. Gen. Laws 491 (BexarMet Act).

sCity of Hudson Oaks was baed in matecial part on an interpretation of Local Govemment Code #2.001(6)

and (c), that lmiﬁpdhyh;mhmiudwgwldemmﬁwmﬁemmunﬁu of another aurale

:iﬂl:;touahinzcom City of Hudson Oaks wes decided in 1990 before the enactment of WATER CODE § 49215
1895: .

go22/0z0
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1 did not find BexarMet's argumenta persuasive for two TeAsONS.

First, as arguedbytheExecutichirectOr,thevery enabling legislation that BexarMet relies
on to 88Y it is a municipel tion also says at § 3(0) that BexarMet shall have the power to
operate and maigtain works and facilities with the “consent” of cities, towns, OF political
subdivisions located in the digtrict. Moreover, § 6 of the BexarMet Act authorizes BexarMet to
annmttaﬁmthatis“notinchdedvﬁmimheumitsofwincmpomedvillagc,tovmord.ty."
Section 25 of the Act suthorizes cities and towns 10 gmntg.meetthcrighttoopmte and maintain
workﬂocamdwithintheir corporate limits. Thus, BexarMet relics on the BexarMet Act to say ithas

statementgivingBmMetthepomofamwn corporation.’ As argued by the Executive
Dhmr,theBamMﬁAutdeAmcom § 49.2[5(&)appeartobe consistent rather than
contradictory.

Second, 1 found Bulverde/GBRA’S against BexarMet’s position convincing.
. Nowhere does the BexarMet Act gay BexarMet is an catity created under Article X1 § 4 of the Texas
Constitution. To the coutrary, the BexarMet Act says BexarMet was created “in obedience tothe
provisions of Article 16, Section 59 of the Constitution of Texas.” Moreover, a3 nrgued by
Bulverde/GBRA, an action by the legislatare creating BexarMet as @ municipal corporatlon would
violate Texas Constitutional provisions prohibiting the passage of @ local Iaw regulating the affeirs

of a ¢ity or incorporating 8 city.”

Pased on WATER CODE § 49.002(s). Bulverde/GBRA contended the BoxarMet Act, rather
thanWAmCorm§49.211(a)und(b),dmnninGSwhetheerthetismhoﬁmdw have a CCN
in Comal County. BexarMet Act §§5 is contrary to the Water Code. Section 5 says, “Thxe Distdct
is hereby created and established, situated wholly in Bexar County, Texas, having the following
metes and bounds:. - - e (Emphaﬂs added.) Inthe PFD, | cited ‘WATER CODE § 49 211{a) as

idi thatgdisuictisantboﬁzedmmmpﬁshthepurpomfotwhichitwas crezted or the

serve in any-area where it has a CCN.

SHolmes v. Morales, 924 8. W. 2d 920, 923 (Tex. 1696).
*Tgx. ConsT. ANN. wt. 3, § s6(a)(3) and (11) (Vesnon Supp. 2002)-
4
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I did not find Bulverde/GBRA’S argument persvasive. As argued by BexarMet, WATER
CODE § 49.215(d)d0esnotoonﬂictwith §5 of the BexarMet Act. The best understanding of the
§5Wisﬁumﬂwwmdsmhes—mwawaswemd and estatlished and
situated wholly within Bexar County. The language is in the nanure of a grant of authority rather
than a prohibition. Asuwh,itisconsiatentwith § 49211(a)langmseproﬂdinsthm a district is
authorized to aocomplishthepmposesoftthmeodqasweﬂasthemomforwhiqhitwas
crested, Moreover, there is nothing in BexarMet Act § 5 divectly prohibiting BexzrMet from
providing service outside Bexar County. Thus, Water Code provisions authorizing BaxarMet to
desmvioeinanymwhﬂeitmceimacmdomtdimﬂy conflict with the BexarMet Act

and WATER CODE § 49.002 does not epply-

Effcct of Rios v. Bexar Metropolitan Water District'

BexarMet conteaded the Rios court ruled that +s political boundarics automatically
to match its CCN boundaries? The issuc is significant because WATER CODE § 49215(0)
smammmmmmomiumwmmmwmmmamw

iupoliﬂealbo\mdmlesmmmmlyupmﬂmmdndemwCCNm-m,ituﬁllnotneedlaulverde's
memmmgwitbinitswmorateﬁnﬁubemmeﬂ:e§49215(a)lhnmﬁqnapplies only to service
by a district outside its boundaries.

] recommend against accoptance of BexarMet's argument. AS argucd by Bulverie/GBRA,
. theRiosorderdealswiﬂanﬁngRighmAntviolaﬁons in Bexar, Modinn,andAmscou,Com#ies.
The coust concluded there wasaviolaﬁmbasedonﬂ:eeﬁsﬁngfnetsituaﬁminﬂmse vountiesin .
1996. Thecasewasmtabmﬂtheaumﬁtyofawmd:miatosewemminthewpcrmm
. of a Comal County city in 2003. lwasnotabletoﬁndastatementmmeord@nhstdh'eeﬂy and
cxpressly said that BexarMet’s political boundatics will antomatically follow its fature CCN
amendments. Statements in the order expressly declaring that BexarMet’s political boundaries
expmdtomatchitsCCNateaappeartoapplytomment(atﬂacﬁmcofthc 1996 order) rather than
future boundaries. The Rios court itself said the remedial plan was “hardly a model of clarity.” In
faot.theordﬁisoﬁmverymwlear,uevidenoedbymemmantdiﬂicultyintyingtodetermine
whether it applies to newly created CCNs.

At pages 31 and 32 of the order, the court retained jurisdiction to clarify or implement the
order upon motion by the defendants or plaintiff. BegarMet argued that the Commission may not
order it to file a pleading in federal court. Nonetheless, BexarMet bears the burden of satisfying the

‘Illklos,dmefedcralcounmvedaconsanord«oomlnine aremediat plan for Voting Rights At violations
i Bexsr, Madina, and Atascosa Counties by BexarMet related to a dilution of its Hispanic customers’ veiing-

*BexarMet did notcite any specific provision of ﬂwﬂwm‘m‘mmwﬂiﬂwﬂrﬁl January
9, 2003, when it filod 8 reply to Bulverde/OBRA's exceptions.

5
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Commission that its assertions in this case are correct. It has an opportunity to satist’y that burden
bquueaﬁnguluiﬁeaﬁmfmmhéomwmohunymhhﬂybefmitmthﬂ Commission

to find that a Water Coda provision geoenally applicable to other water districts does rot apply to it.

Two Recent Commission Cases Cited in the Exceptions and Replies to Exceptions

finance, permit, constmet,operau,mdmainuﬂnasewusystun. (The PFD cuzently undex
oomiduaﬁonrewmmendedduﬂulofBulvetde's apphcahmmsulvadennlfdossmt
pomﬂnmnoﬁlquﬁmdﬁnmdd.mnﬂwiﬂ.mdtechnimlmpabiﬁﬁﬁ) Bulverde/GBRA
argued that the V. ofWhnbaieyIGBRAageemmtismbstanﬁallyﬁc:masﬂm
‘Bulverde/GBRA agreements.

I concluded this argument was not ive, AsargnedbytheExecutiveDirocmr,
infonmﬁonaboutﬂ:i:appﬁcaﬁonisnotinthewoor@. The Bxecutive Director also saic! that the case
wasjhemultofanegoﬁmdaetﬂement Ba:arMetducﬁbcdindemilitsve:sionofthefactnofﬁe
VﬂhgeofWimbalequwhichitdminguishndﬁomﬂﬁsmse,hnagnimhowfactsmnotapart
of the record- Iagteewiﬂltheﬁxewﬁwnimcwrmatﬁiismmdmuldnotbewnsidmdm
the facts behind the Village of Wimberley application approval bave not been present:d and tested
in a contested case hoaring.

BexarMet maintained the Comunission’s approval of the Creedmoor-Maha application
mppoﬂsitsargmnmtthutﬂ:misanwdfuritsmviceswthoﬂiighwayu. The AL in that case
saidthatspodﬁcmqmstsforsewiumnmmcomywaywatabﬁshnwdmdmnnmmﬁymwth

oanbeagoodindicamrﬂmtaddiﬁnnalservioewmbeneededinmw.

“fhe PFD in the current case recommended denial of the spplication north of Highway 46.
It citedthefactﬂmtﬂlefewxequostsforsetvioenorth oflﬁghway%wminﬂaefat southeaat comer
at the intersection of Highways 46 and 281. :

- 1 concluded that BexarMet's argument on the basis of the Creedmoor-Maha application was
not persuasive. In that onse, the ALY recommended CCN approval of essentially “pockets” of
uncertified 1and located between Cyoodmoor’s cusrent service area and other providers. Abmost all
of the land was contiguous to and within one-quarter mile of Creedmoor’s cunent service
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boundaries. It nppemﬁsmmmmmdedoerﬁﬁoaﬁon of less than z thousmnd total aczes.” By
contnst,chatMct'smqunstedmnorthoﬂ{ighwayMcommmymﬂes from noxth to south and
cast to west. The maps sitached to this letter attempt to show the size of BexarMet's requested
servico area north of Highwey 46

Difficolty in Datermining Where to Certificate BexarMet

_ BexarMet contended it {s impossible to know whete it will be certificated bacanse the
Bnﬂverdecorporatelimitsmnotclmﬂomthcmord. ltuguedthatbemecitylimitschmge
ﬁomdnnewthne,nﬁnbemmwmpmmeMenﬁarymommdmmmm

limits of Bulverde. BexerMet slso complained that the FFD did not identify which of its
mquwsforserviccmouldbeindudedinmeCCN. (mm«concmhasbeenaddressedatﬂxe
first part of this letter.) B\ﬂverddGBRAcxptmﬂsimilu COTCEINS.

- meExemﬂ%Mrdimud.snﬁngtheCCNmeouldbemappedbymofm
' electronic Geographic Information Systems database. The Executive Dircctor maintained that
addiﬁonalwlﬁtoryshmﬂdnotbegtmdforaCCNsoldyto.easeﬂmhmofcamog;mphy.

Wiﬂuefe:mcemtheproblemofdetmiﬁnz&dvudc’sdtylimitsatﬂxetimetheOCNis

the Commission can take administrative notice of those boundaries, Rule 201(f) of the

' TcxasRulesovaidenoesaysjudicialnoﬁeemaybetakmofafact“atanysuge of the

proceeding. ™ Under section (b) of Rule 201, notice may be taken of any fact that is zapable of

accuraie mdreadydete:mimﬂonbymontommwhoseawmcycannotmsmablybe

questioned. Bulverde's corporate limits at the time the Comynission takes action can be detenmined
with accuracy.

Conclusion

That concludes my remarks. “Thank you for your nsideration.

FWNAL
cc: Mailing Iist

10ee Croedmoor-Meha FFD at 1,4, 8,and 9.
31 Areas with existing CCNs are outlined in green.

2Appellate couts have taken judlcial notice of facts. Floresv. Emplayees Retirement System, 74 S.W. 38532,
538 (Tex. App-~ Austin 2002, w0 writ histary found)
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Vinson&Elkins Facsin e
Molly Cagle mcagle @velaw.com
Tel 512.542.8552 Fax 512.236.32680
From: Date: —
Molly Cagle April 21, 2005 ,
Regarding: Number of Pages: Hard Copy Follows:
GUA160.23007 YES
To: Fax: Phone:
LaDonna Castanuela 2393311

Texas Commission on Environmental Quality

Message:

Attached for FILING is Guadalupe-Blanco River Authority’s Reply to Bexar Metropolitan
Water District’s Response to Guadalupe-Blanco River Authority’s Motion to Dismiss A

copy is being provided via U.S. First Class Mail, too.

Thank you.

Confidentiality Notice: The information contained in this FAX may be confidential and/or privileged. This FAX 1s intened to be reviewed

initially by only the individual named above. If the reader of this TRANSMITTAL PAGE is nol the intended recipient

or a representalive of the

inlended recipient, you are hereby notified that any review, dissamination or copying of this FAX or the information contained herein is
prohibited. If you have received this FAX in error, please immediately notify the sender by telephone and retum this FAto the sender at the

above address. Thank you.

vingon & Elkins LLP Attorneys atLaw Austin Beijing Dallas 2801 Via Fortuna, Suite 100, Austin, Texas 78746-7568
Dubai Houston London Moscow New York Tokyo Washington Tel 512.542.8400 Fax 51 25428612 whvw.velaw.com
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TCEQ DOCKET NO. 2004-1384-UCR f

PETITION OF BEXAR METROPOLITAN § BEFORE THE STATE OFFICE
WATER DISTRICT TO COMPEL RAW  §

WATER COMMITMENT FROM § OF
GUADALUPE-BLANCO RIVER §
AUTHORITY §

ORDER NO. 4
VACATING PROCEDURAL DEADLINES

On April 7, 2005, Petitioner 8

ubmitted a request that the existing procedural schedule in the
captioned matter be abated or that a new procedural schedule be adopted, in order to accommodate
additional time sought by Guadalupe-Blanco Ri

iver Authority (“GBRA") to submit additional
pleadings on its pending Motion to Dismiss.

On April 11, 2005, GBRA submitted a letter concurring with Petitioner’s proposal that the
existing schedule be vacated, pending action on GBRA'’s Motion to Dismiss.

Based upon the parties’ representations, the ALJ hereby vacates the existing schedule. The
parties will be directed to propose 2 DEW

schedule, if necessary, after the ALY s ruling on the Motion
to Dismiss.

PROCEDURAL QUESTIONS

Routine procedural and logistical questions may be directed to Brenda Bishop at (512) 463-
5766; however, please pote that SOAH support perso

nnel are not authorized to provide general
advice or the intepretation of regulations or policy.

SIGNED April 12, 2005.

MIKE R
ADMINISTRATIVE LAW JUDGE

STATE OFFICE OF ADMINISTRATIVE HEARINGS




—

From:5129360730 Apr 12 20Ub 911U -

04/12/2005 09 02 FAX 512 936 0" SOAH . l @001/002
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WILLIAM P. CLEMENTS BUILDING, Jr-

300 West Fiftcenth Street
Austin, Texas 78701
Phone (512) 4754993
Facsimile (512) 4754994
DATE: April 12, 2008
NUMBER OF PAGES INCLUDING THIS COVER SHEET: 2
REGARDING: : ORDER NO, 4 YACATIN
DEADLINES
DOCKET NUMBER: 582 5
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The information contained in this facsimile message is privileged and confidential information intended only for the use of the
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April 11, 2005

The Honorable Mike Rogan Via Facsimile (512.
Administrative Law Judge

State Office of Administrative Hearings

300 West 15th Street, Suite 502B

Austin, Texas 78701

Re: SOAH Docket No. 582-05-1005, TCEQ Docket No. 2004-1384-UCE.

475.4994)

Petition of Bexar Metropolitan Water District to Compel Raw Water Commitment

from Guadalupe-Blanco River Authority
Dear Judge Rogan:

We are writing on behalf of Guadalupe-Blanco River Authority ("GBRA™)
two subjects in Paul Terrill's April 7 letter.

to address

On April 6, when we requested leave for GBRA to file 2 reply brief in support of its
Motion to Dismiss, Mr. Terrill had advised us that he was not inclined to obj ect to the request
for leave; howevel, he also informed us that he had to0 check with BexarMet about its
position. We had heard nothing further at the time we wrofe 10 request leave. Had vacating
the existing schedule been raised, we would nave agreed. A proposed order to that effect is

enclosed.

Lastly, Mr. Terrll reports that nin light of the outstanding jurisdic‘:ional issues, the

parties have not engaged In discovery" of any significance. We cannot speak to BexarMet's
reasons for not engaging in discovery, but there has been no agreement t0 postpone discovery
while the Motion to Dismiss remains pending. Of course, should the ALJ grant the Motion,

farther discovery would be unnecessary.

Very truly yours,

#‘W* __

David P. Blanke

Enclosure

cc LaDonna Castafiuela, TCEQ Chief Clerk
All Parties and Counsel of Record

5538725_1.D0C

vinson & Elwins LLP Attorneys at Law Austin Beijing Dallas 2801 Via Fortuna, Suite 100, Austin, Teas 78746-7568
. inai Hossston London Moscow New York Tokyo Washington Tel §12542.8400 Fax 51 25428612 www.velaw.com
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SOAH DOCKET NO. 582-05-1005 EETLE R > U
TCEQ DOCKET NO. 2004-1384-UCR o
CHIEF CLERKS OFFICE
PETITION OF BEXAR METROPOLITAN § BEFORE THE STATE OFFICE
WATER DISTRICT TO COMPEL RAW §

WATER COMMITMENT FROM § OF
GUADALUPE-BLANCO RIVER §
AUTHORITY § ADMINISTRATIVE HEARINGS

ORDER NO.
VACATING PROCEDURAL DEADLINES

Before the ALJ is Guadalupe-Blanco River Authority's ("GBRA") Motion to Dismiss.
Bexar Metropolitan Water District ("BexarMet") requests that the existing deadlines in this
matter be vacated pending 2 ruling on that Motion. GBRA does not oppose that request.

The ALJ therefore vacates the scheduling deadlines previously established. If necessary,
once a ruling is made on GBRA's Motion to Dismiss, a new scheduling order will be entered.

SIGNED April , 2005.

MIKE ROGAN
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

558752_1.DOC
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Texas Commission Environmental Quality
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Vinson&EIKinS . . | e 3 Facsimile
David P. Blanke dblanke@u@lpeom., & v s
Tel 5125428622 Fax 51252&?‘5%&4%1-‘3“‘3 OrfiCE
From: Date:
David P. Blanke April 11, 2005 DB1112
Regarding: Number of Pages: Hard Copy Follows:
GUA160/29011 3 No
To: Fax: ' _Phone:
LaDonna Castanuela 239.3311

Message:

Please see attached for FILING. Thank you.

Confidentiality Notice: The information contained in this FAX may be confidential and/or privileged. This FAX is intervied to be reviewed
initially by only the individual named above. If the reader of this TRANSMITTAL PAGE is not the intended recipientof a representative of the
intended recipient, you are hereby notified thal any review, disserinalion or 6opying of this FAX or the information contz ined herein is

prohibited. |f you have recoived this FAX in error, pleasa immediately n

above address. Thank you.

otify the sender by telephone and return this FA;{ 10 the sender at the

528270_1.DOC
Vinson & Elking LLP Attorneys at Law Austin Bsijing Dallas
Dubai Houston London Moscow New York Tokyo Washington

2801 Via Fortuna, Suite 100, Austin, Texiis 78748-7568
Tel 512.642.8400 Fax 512.,542.8612 wiiw.velaw.com
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April 6, 2005
The Honorable Mike Rogan Via Facsimile (512.4 75.4994)
Administrative Law Judge

State Office of Administrative Hearings
300 West 15th Street, Suite 502B
Austin, Texas 78701

Re:  SOAH Docket No. 582-05-1005, TCEQ Docket No. 2004-1384-UCR
Petition of Bexar Metropolitan Water District to Compel Raw Water
Commitment from Guadalupe-Blanco River Authority

Dear Judge Rogan:

On Friday, April 1, 2005, Guadalupe-Blanco River Authority (“GBRA™) received
Bexar Metropolitan Water District’s (“BexarMet ’s”) response 10 GBRA’s Motion to Dismiss
in the above referenced matter. GBRA respectfully requests the opportunity to file a rely to
BexarMet’s response on Of before April 21, 2005, which is twenty (20) calendar days from
the date of GBRA’s receipt of BexarMet’s response. GBRA respectfully requests that you
not rule on the Motion to Dismiss until GBRA has filed its reply.

Yesterday, April 5, 2005, counsel for GBRA contacted counsel for BaxarMet secking
BexarMet’s consent to the foregoing request. Counsel for BexarMet, Mr. Terrill, has not yet
been able to reach his client’s representative to discuss GBRA’s request. Thas, while GBRA
hopes that BexarMet’s consent will be forthcoming, to date BexarMet has indicated neither
its consent nor its opposition to GBRA s request.

Thank you for your time and attention to this matter.
Very truly yours,
Molly Cagle ﬁ}/ @(

cC: LaDonna Castaiiuela, TCEQ Chief Cletk
All Parties and Counsel of Record

§57000_1.D0C

Vingon & Eliins LLP Attorneys at Law Austin Beijing Dallas 2601 Via Fortuna, Suite 100, Austin, Texis 78748-7568
Dubai Houston London Moscow New York Tokyo Washington Tel 512.542.8400 Fax 51 25428612 wiiw.velaw.com
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Malty Cagle meagle@velaw.com AP (1D 2 ( ~F

Tel 512.542.8552 Fax 512.235.3280 \.IH;CT IR R WA i

From: Date:

Molly Cagle April 6, 2005

Regarding: Number of Pages: Hard Copy Follows:

GUA160.23007 i WO No

To: Fax: Phcne:

LaDonna Castanuela 239.3311

Texas Commission on Environmental Quality

Message:

Please see attached for FILING. Thank you.

Confidentiality Notice:
initially by only the individual named above.
intended recipient, you are hereby notified that any

The information contained in this FAX may be confidential and/or prvileged. This FAX s interded to be reviewed
1f the reader of this TRANSMITTAL PAGE i
review. dissemination or copying of this FAX or the information contained herein is

s not the intended recipiant or & representative of the

pronibited. if you have received this FAX in eror, please immediately notity the sender by telephone and return this FAX to the sender at the

above address. Thank you.

Vineon & Elkins LLP Attorneys atLaw Austin Beijing Dallas
Dubai Houston London Moscow New York Tokyo Washington

2601 Via Forluna, Suite 100, Austin, Teyas 78746-7568
Tel 512.542.8400 Fax 512.542.8612 www.velaw.com
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ABB&EVIATIONS

«ALJ” is the abbreviation for Administrative Law Judge.

«BexarMet” means Bexar Metropolitan Water District.
enience and Necessity-

“CCN” means Certificate of Conv
1ID3ssion 01 Environmental Quality.

«gD” means the Bxecutive Director of Texas Co

“GBRA” means Guadalupe-Blanco River Authonty.

ans Proposal for Decision.

«“pFD” me
on for the State Office of Admin

strative Hearings.

«gOAH” is the abbreviati
Quality.

«“TCEQ” is the abbreviation for the Texas Cormxnassion on Environmental

«TNRCC” is the abbreviation for the Texas Natural

Resource Conservation Cornniss10n.
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TCEQ DOCKET NO. 2004-1384-UCR o
SOAH DOCKET NO. 582-05-1005CHIEF CLERKS OFFICE

IN RE PETITION OF § BEFORE THE STATE OFFICE
BEXAR METROPOLITAN
‘WATER DISTRICT TO
COMPEL RAW WATER
COMMITMENT FROM
GUADALUPE-BLANCO RIVER
AUTHORITY

OF

U UON L U U U

ADMINISTRATIVE BEARINGS

BEXAR METROPOLITAN WATER DISTRICT’S RESPONSE TO
GUADALUPE-BLANCO RIVER AUTHORITY’S MOTION TO DISMISS

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

NOW COMES the Bexar Metropolitan Watex District (“BexarMet” ot ““petitioner”’), and fles
this Response to Guadalupe-Blanco River Authority’s (“GBRA") Motion to Disnuiss (‘GBRA’S
Motion”). This Court has jurisdiction over BexarMet’s Original Petition to Compel Raw Water
Commuoitoent from Guadalupe-Blanco River Authonty (“BexarMet’s Petition”) pursuant to TEX.
WATER CODE § 11.041 and 30 TEX. ADMIN CODE § 291.44. For that reason, and because every
purported jurisdictional defect alleged in GBRA's Motion is either non-jurisdictional or without
menit, tbis Court should deny GBRA’s Motion.

INTRODUCTION

GBRA is a heavy-handed aonopolist. Nowhere is GBRA’s roonopolistic behavior moxe
evident than in the context of water rights. GBRA controls a dominant share of water rights in the
Guadalupe River basin. Under a TCEQ permit, GBRA controls 90,000 acre-feet per year of raw
watex in Canyon Lake. That water is not GBRA’S — it is a public resource, owned by the State in

trust for the benefit of the people of Texas." Despite having almost 30,000 acre-feet per year of raw

I Tgx. WaTER CODE § 11.021(a); Lower Colorado River Authonty v. Texas Dept. of Water
Resources, 689 S.W.2d 873, 875 (Tex. 1984).
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water available for commitment,Z GBRA bas refused BexarMet’s repeated requests for a mere 3000
acre-feet of water per year to serve BexadMet’s present and future customers in Comal County.

GBRA's refusal to provide BexarMet with additional water ;s attnbutable to GBRA’s entry
wnto the retail water service madket m Comal County. Traditionally, GBRA has served as &
wholesale water provider, providing raw water to retail water service provides like BexaxMet. Now,
in areas including Comal County, GBRA has decided to leverage its monopoly on raw water into
a monopoly ont retail drinking watex service. Among GBRA'S competitoys in the Comal County
reta1l market 1s BexartMet. Rather than compete faiurly, GBRA has abused its position as the
dominant holder of state-owned water in Comal County to deny its competitor — BexarMet — the
water useful to BexarMet's Comal County retail operations. BY denying BexarMet’s requests for
water, GBRA bas impropexly exercised monopolistic control over a public resource. GBRA’s anti-
competitive conduct forced BexacMet to bring this action. Because GBRA has impermissibly
vefused to supply BexarMet state-owned water undex GBRAs control for BexarMet’s use in Comal
County, TCEQ and SOAH bave jurisdiction over BexarMet’s Petition, and GBRA's Motion to
Dismiss should be denied.

1. FACTUAL AND PROCEDURAL BACKGROUND

Rather than raising jurisdictional issues, roughly half of GBRA’s Motion 10 Dismiss
addresses BexarMet’s authority to sexve 1n Comal County outside those areas presently certificated
to BexarMet under TCEQ CCN Nos. 10675, 12759, 12760 TCEQ and SOAH jurisdiction ovex
BexarMet's Petition does nottarn on how much of Comal County BexarMet is authorized to serve.
Junisdiction over BexarMet's Petition 15 established because BexarMet is a “‘person entitled to

receive or use” state-owned water under GBRA’s control for use 1 Comal County; and, 2)

2 See, Exhibit A to BexarMet’s Petition, attached as Bxhibit A to this Response. BexarMet’s

A

exhibits to this Response are included in an appendix hereto.
3 GBRA's Motion at 2-13.
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1n the Water Code and TCEQ’s

to BexarMet’s epabling act, enacted as Senate Bill 1494 (“SB 14947).° While the pres

extent of BexarMet’s Comal County retail service area may affect the a0

may ordexr GBRA to provide BexarMet — a menits issue — BexarMet’s authornity

Comal County retail service has po bearin

Petition. Nevertheless, GBRA’s senous misstaterents of

‘Whether BexarMet may provide retail water service to additional areas of Comal County 1s

not a watter affecting TCEQ or SOAH jurisdiction. GBRA admits that BexarMet is presently
authorized to serve in portions of Comal County.! GBRA raerely disputes the extent t0 which
entire argument concerning BexarMet’s authonty

to expand its service area o Comal County twrns on GBRA’s strained reading of 2003 amendments

ent and future

unt of water the TCEQ

to expand its

g on SOAH or TCEQ’s jurisdiction OVer BexarMet’s

authority to serve additional areas of Comal County requires 2 yesponse.

A. Generallaw authorizes BexarMet
jts boundaries.

GBRA’s claim that BexarMet may pot expand its

as aresult of SB 149418 easily dismissed on

that BexarMet “shall have and be empowered to exercise all

powers of such governmental agency - - - as have been ox may be conferred by

¢ GBRA’s Motion at 10, 8.29.
s gB 1494 was enacted as Act of May 2
§ Act of May 9, 1945, 49%Leg , RS,

to serve additional p

review of BexarMet’s powers and history

8,2003, 78thLeg. R.S., ch. 375,2003 Tex. G
Ch. 306 § 2 (erophasis added).

3

fact and law regarding BexarMet’s

ortions of Comal County outside

retail water Service area in Comal County

of expansion.

From its creation as a governmental 2gency in 1945, BexarMet has been vested with both general

and special law powers. Since its establishmoent, Section 2 of BexarMet's enabling acthas provided
the nights, privileges, functions, and
General Law upon

conservation districts..”® That general law power has been carned forward to the present

en. Laws 1593.
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unchanged.” Section 3 of BexarMet’s enabling act sets forth BexarMet’s additional powexs,
providing that those special law powers are “in addition to the powers vested by the Constitution
and general laws” and that general law powers can be exercised “for the greatest practicable
measure of the conservation, preservation, and beneficial utilization of the public waters. . . 8
GBRA’s analysis of BexarMet’s authority to serve in Comal County completely ignores
BexarMet’s general law authonity. Chapter 49 of the Water Code (“Chapter 49”) is the general law
applicable to all water districts in Texas, including BexarMet. Water Code Section 49.002, entitled
“Applicability,” states that Chapter 49 “applies to all general and special law districts to the extent
that the provisions of this chapter do not directly conflict with 2 provision in any otber chapter of
fhus code or any Act creating or affecting a special law district.”® Thus, BexarMet may exercise any
power in Chapter 49 to the “greatest practicable measure” waless there is 2 “dixect() conflict.””"°
Chapter 49 authorizes water districts including BexarMet to extend their services outside
{heir boundaries. Section49.211 — entitled “Powers” — provides ihat: “A distract is authorized to
purchase, construct, acquixe, OWn, operate, mainta'm, repair, uprove, or extend inside and outside
its boundaries any and all land, works, improveroents, facilities, plants, equipment, and appliances
necessary to accomplish the purposes of its creation ox the purposes authorized by this code or any
other law.”"! Water Code Section 49 215 — entitled “Service to Areas Outside the Distnct” —
specifically provides thata district such as BexartMet may extend its sexrvaces outside its boundarnes
«tp areas contiguous to ot in the vicinity of the district”"

In its extensive non—jurisdictional axgument conceming BexarMet’s authority to serve

additional areas of Comal County, GBRA never mentions Section 49 215 or BexarMet’s general law
-

7 See, Act of June 18, 2003, 78% Leg., RS, Ch. 375 § 2.

¢ See, Act of June 18, 2003, 78" Leg., R.S., Ch. 375 § 3 (exphasis added).

5 Tgx. WATER CODE § 49.002(2) (emphasis added).

10 Act of Yune 18, 2003, 78" Leg RS, Chb. 375 § 3; TEX. WATER CODE § 49.002(a).
1 Tex. WATER CODE § 49.211(2) (emphasis added)

12 Tgx. WATER CODE § 49.215(2) (emphasis added) (“Section 49.2157)-

4
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authority. General law empowers BexarMet to serve “areas contiguous to or in the vicinity of the
dstrict,” and that power does not dixectly conflict with any provision of BexarMet’s enabling act.
As a result, GBRA’s argument that BexaxMet canpot scrve additional areas of Comal County, in
addition to being irrelevant to jurisdiction, 18 siaply meorrect.

B. BexarMet’s general law authority to serve areas in the vicinty of its district does not
directly conflict with its enabling act.

The Legislature is well aware of the means by which it can state a direct conflict with
BexarMet’s enabling act, thereby withdrawing general law powers under Chapter 49. In 1997, the
Legslature amended BexarMet’s enabling actto address BexartMet’s bonding authority and did just
that Section 1 of HB 376 amended Sections 15A and 15B of BexaxMet’s enabling act to read as
follows: “Sec. 15A. Sections 49.18) and 49.183, Water Code, do not apply to the 1ssuance of sale
of District bonds.”® Sec. 15B then established BexarMet’s special law power relating to bond
issuance. HB 376 plainly shows how general law authority is withdrawn — with clear and
unambiguous statutory language.

If the Legislaturxe wanted to withdraw BexarMet's authority to expand its service area when
it enacted SB 1494, 1t clearly counld have stated a direct conflict just as it did with HB 376. In plain
terms, it could have sad: “Section 49.215, Water Code, does not apply to BexarMet’s service
outside the District.” But the Legislature did not do so. Nothing in the plain language of SB 1494
establishes the “direct conflic » with Section 49.215 that 1s required by Section 49.002(a).

The lack of the requisite direct conflict 18 illustrated in several ways. First, it bears noting
that the “direct conflict” requirement in Section 49.002 sets a vexry high standard. The Attomey
General bas interpreted this provision to mean that statutes are “in srreconcilable conflict, so that it
is impossible to comply with both provisions at the same tume.” Op. Tex. Aty Gen. LO-98-124

at 2 (1998). In fact, only one other statute 1 Texas uses «girectly conflict” language rather than the

13 aAct of May 15,1997, 75% Leg, RS, Ch. 91, § 1. Acopy of HB 376 1s attached as Exhibit B.

5
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Second, the elevated “direct conflict” standard has important uaplications for statutory

construction. Because Section 49.002 xequires 2 “direct conflict” — instead of a mere mndirect or

implied conflict —it1s axjomatic that a direct conflict can only be established by statutoxy language

— notbyresort1o legislative hastory- Thus, GBRA’S almost exclusive reliance oo language that was

deleted during drafting of SB 1494 is misplaced because 1t cannot demonstrate a durect conflict in

the enacted statutory Janguage."

Thixd, BexarMet’s Jong hustory of expansion — with the express approval of the TCEQ

combined with the Legislature’s acceptance of the TCEQ’s wterpretation — reinforces the lack of

any conflict, much less a direct 0De, between BexarMet’s enabling act and Chapter 49. The

copstruction of a statute by an administrative agency charged withits enforcexent 18 entitled to great

weight ¢ Administrative construction is given even greater deference :f the construction bas been

continued for a long time by the agency and has been sanctioned by long acquiescence by the

Legislature.” For more than half 2 century, BexarMet bas repeatedly expanded its water service

areas outside its boundaries to meet the watex needs of customers 11 the several counties, including

Comal County, with the express approval of the TCEQ and the acquiescence of the Legislature.

Fourth, when the Legislature epacted SB 1494, 1t dud so to address the Voting Rights Act

problems raised in the Rios v BexarMet federal lawsuit and to remove BexarMet’s groundwater

4 Compare TEX. AGRIC. CODE § 149.007(“A municipal ordinance that directly conflicts with this
chapter has po effect”) with TEX. AGRIC. CopE § 41.155 (“To the extent that the provisions of this subchapter
conflict with other pIovisions of this chapter, the provisions of this subchaptex prevail”); TEX. WATER CODE
§54.234 (‘In the event of any conflict betweenthe provisions of the Water Code and the general Jaws of thus
state applicable to the district and the provisions of Chapter 441, Transportation Code, the provisions of the

Water Code and the general laws of this state applicable to the district shall prevail”)

15 Reliance on the deletion of language from 2 draft bill 15 problematic to show legislative intent,
and courts bave repeatedly held that the rejection of proposed language “is pot 4 staternent about legislative
purpose or the meaning of the statute.” See, e.g., Robinsony. Budget Rent-4-Car, 51 S.W.3d 425,429 (Tex

App.—Houston [1st Dist.) 2001, no pet.)
6 State v. Public Uttty Commission of Texas, 883 S.W.2d 190, 196 (Tex. 1994).

1 Stanford v. Butler, 181 S W.2d 269,273 (Tex. 1944), Bullockv Marathon 01l Co., 798 S. W .2d

353, 357 (Tex. App.—Aust'm 1990, 0o writ).



I ———

From:5124749888 Ap o~
85/APR/01/FRI 05.00 PM HAZD\'“LL FAX No 51247498’ P 010/030

authority. When it did so, it greatly expanded — pot contracted — BexaxMet’s boundaries to
include the many watex service areas in Bexar, Medina, Atascosa and Comal Counties not described
in BexarMet’s original enabling act. et GBRA/Bulverde would have this Court believe than SB
1494’s dramatic expansion and ratification of BexaMet’s expansion overa half-century somehow
deprived BexarMet of the authority to expand further. Nowhere does the plain Janguage of SB 1494
even remotely suggest that BexarMet cannot continue to expand to serve pew customers.

Fifth, after the enactment of SB 1494, the TCEQ has continued its consistent interpretation
of BexarMet’s authonty to allow expansion of its service axea outside its boundanes, as described
below. Since SB 1494 became effective, and ovex the protests of GBRA, the TCEQ has granted an
application by RexarMet for the transfer of several additonal CCNs in Comal and other couaties.
As described below, the TCEQ has also approved an amendment to one of BexarMet’s CCNs to
allow its expansion 10t0 & nEW service area in Bexar County.

C. BexarMet’s authority to serve additional areas of Comal County bas been established
in proceedings pefore SOAH.

This is not the fixst tune GBRA has challenged BexarMet’s authority to expand in Coxoal
County. In 2000, BexarMet and the City of Bulverde filed competing applications at the TNRCC,
each seeking a CCN to provide water gervice to an area in southwest Comal County. Unlike
BexarMet, Bulverde 1acks a watex supply, pipeline ;nfrastructure, and the experience and capability
to provide retail water service in Comal County. Thus, in its CCN application, Bulverde chose 10
rely on GBRA (which bas a raw water supply, but not an existng ptpeline infrastructure ox touch
experience providing retail watex service) to fulfill its obligations under the CCN, if granted by
TCEQ.

BexarMet and Bulverde's competing CCN applications were consolidated and referxed to

SOAH for a contested case heanng (1hé «CCN Contested Case’ "¢ At SOAH, Bulverde and GBRA

18 §OAH Docket Nos. 582-01-3633 & 582-02-0432, TCEQ Docket Nos. 2001 .0697-UCR & 2001-

| 7
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raised the same 158U€ that GBRA has raised purnerous tines Snee == that BexarMet cannot provide
retatl water sexvice outside the boundaries set forth in its enablng act.”” GBRA 2nd Bulverde argued
that BexarMet would be exceeding its boundaries by serving additional parts of Comal County, and,
therefore, the TNRCC should not issue the CCN to BexarMet. The parties briefed the issue
extensively and, after a contested case hearing, ALJ James Norman thoroughly examined the issue
and rendered a 118 page Proposal For Decision (“PFD”), attached as Exhibit C. In the PFD, ALJ
Norman recommended that BexarMet’s CCN application be granted and Bulverde/GBRA’s be
denied * The AL specifically rejected GBRA and Bulverde’s challenge to BexacMet’s boundaries,
finding GBRA and Bulverde’s focus on BexarMet’s enabling act was “not persuasive”’ because it
ignored BexarMet’s general law authonty ander Chapter 49 of the Watex Code. 2 According to the
ALJ, “BexarMet may act in ways not expressed 10 the BexarMet Act to accomnplish the purposes of
Jaws other than the BexarMet Act.” 1d., p-83.

The ALJ explained that Chapter 49 provides BexarMet (and all other general law water

\ distrcts) the authonty to extend water services to “‘areas contiguous to Or in the wicinity of the

\i district” and that “B exarMet has apphied to SeTve areas contiguous to or in the vicinity of its district
\ that are not being served by other public entjties.” Furthermore, according to the ALJ, other
\ provistons of Chapter 49 provide RexarMet with authority to expand its service area through TCEQ
\ approved CCNs. Id. (citng TEX. WATER CODE § 49.215(d))-

| Bulverde and GBRA appealed to the TCEQ Commissioners from the ALT’s decision, making
\ the same argunents about BexartMet's boundaries that the ALl rejécted. The Coruoissioners

reversed the ALY and granted the CCN to Bulverde, but not on the ground that BexarMet was

-
: 0951-UCR. See, Exhibit C.
*, 19 Exhibit C, pp- 75-80-
\ n 1. pp 75-76,118.
( 2 1d., pp. 83-85.
2[4 pp. 83-84 (citng TEX WATER CODE § 49.215(2))-

8
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exceeding 1ts boundaries.

D. The TCEQhas recognized BexarMet’s authority to expand in Comal County s

1494.

P.012/030

ince SB

In addition to the CCN Contested Case, GBRA has raised the same challenge to BexarMet's

boundaries o other TCEQmatters. On those occasions, the TCEQbas rejected GBRA'’s arguments.

For instance, on Decembex 8, 2003 — after the effective date of SB 1494 — BexarMet filed an

application with TCEQ to transfer CCNsowned by several water companics operating 10 Comal and

other counties t0 BexarMet (“CCN Transfer Applicatxon”). GBRA,, again joined by

Bulverde,

protested BexarMet's CCN Transfer Application, asserting. “BexarMet does pot possess the legal

authority to provide water service anywhere in Comaal County, except in those four (4) small1

solated

service areas certificated under water CCN No. 10675,” precisely as it bas alleged in its Motion to

Dismiss.>> According to GBRA and Bulverde, “{a]pproving the cale and transfer of WSI's and

Diamond’s water systens and CCN’s [s1c]in Comal County to Bexar Met, a utility without the legal

authority to provide water services to such service areas 0 Comal County would be against pubhic

policy and in violation of state statutes and Conmyssion’s OwWn rules.” Id.

After considenng GBRA'’s and Bulverde’s protests, the TCEQ Executive Director xeached

the same conclusion as the ALJ inthe CCN Contested Case— BexarMet has the authority to expand

jts service area boundaries through TCEQ-gyranted CCNs.2* The TCEQ Executive Darector rejected

GBRA’s and Bulvexde’s protest, stating: “{wle bave reviewed the cntena in Texas Water Code

(TWC) 13 301(e) and Jetermined that 2 public hearing will not be requested. You may complete

your proposed transaction as scheduled, or at any tme after youreceive this potification.”” Bulverde

and GBRA sought reconsideration of the TCEQ Executive Director’s decision not to request a public

hearing OB GBRA/Bulverde’s protests. That request was denied, and GBRA fatled to appeal to

B See, Exhibit D.
# See, Exiubit E.
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Travis County District Counrt within the allowed time for review of TCEQ’s decision. See TEX.
Gov't CODE §2001.171, § 2001.176(b); TEX. W aTER CODE §§ 5.351, 5 354. That decision is DOW
final and upappealable. Id.

In yet another TCEQ matter, the same issue of BexarMet’s boundaries roysteriously arose,
and it was agaig rejected by the TCEQ. In that case, BexarMet sought a CCN fox uncertificated area
in Bexar County GBRA could have 1o interest in retail water service 1n Bexar County because
GBRA’s ten-county distoct does mot joclude Bexar County. Nevertbeless, 1n an otherwise
uncontested matter, SB 1494 and BexarMet's ability to expand its boundaries in Bexar County were
raised by persons upknown.

When those questions arose, Fraok Madla, the Sepate sponsor of SB 1494, wrote t0 the
TCEQ Executive Durector to explain the bill’s intent and effect. See, Exhibit F. Senator Madla
explawed that SB 1494 “repealed antiquated provisions in BexarMet’s enabling act that were
inconsistent with the Federal Court’s decision ina 1996 court case, Riosv. BexarMet, and [removed]
BexarMet's ability to regulate g,roundwatcr." 1d. Addressing the “confasion” that had arisen on the
uncontested CCN application, Senatot Madia stated that SB 1494 was not intended to “restrict OY
abridge certain pOWers of BexarMet existing in BexarMet’s enabling statute OX general law,
especially the power to expand or acquire additional certificates of convenience and necessity.” 1d.

On April 1, 2004, Senator Madla again wrote {0 the TCEQ Executive Director to “further
emphasize that my sponsorskip of SB 1494 was directed, as stated above, to removing antiquated
provisions of BexarMet’s 1945 act and to conform it to the Rios v. BexarMet decision.” See, Extubit
G. Senator Madla furtber stated that SB 1494, “was in no way intended to diminish the TCEQ'’s
junsdiction to grant BexarMet CCNsin connection with any such apphcation duly processed by the
Coxamission, whether the certificated ared is within or outside Bexar County. In other words, if the

Copoxission finds BexarMet’s application 18 qualibed, SB 1494 should pot be an obstacle to its

10
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approval.” Id.

Following Senator Madla’s Jetters, the TCEQ Executive Director approved BexarMet’'s CCN
Amendent Application #34354-C, again clearly showing that the TCEQ has not been persuaded
by the boundary argument that GBRA has raised time and tune again, this tune as a false
junsdictional bar to this action. See, Exhibit H.

E. The authorities GBRA provides jn support of its claim lend no support.

The 1947 A.G. opinion relied upon by GBRA is its discussion of BexarMet’s authonty 10
provide service outside of its boundaries is wholly inapposite. See, GBRA’sMotionat 5 (discussing
Op. Tex. Att’y Gen. No. V-139 (1947)). Here again, GBRA misleads with its characterization of
that opiﬁion. GBRA refers to the subject of the opinion as a water district. GBRA’s motion at 5.
It is not. The opinion dealt with a river authority — the Lower Colorado River Authority —not 2
water district like BexarMet. Op. Tex. At’y Gen. No. V-139 (1947). Asa river authority, GBRA
sucely knows the difference. River autborities and water districts draw their authority from
fundamentally different sources. Importantly, river authorities were not wncluded in the 1995
comprehensive re-codification of water distacts which resulted in Water Code Chaptex 49.” Thus,
Section 49.215 does not apply to qver authorities. GBRA’s citation to the A.G.’s opinion conflates

two very different political subdivisions, with different powers and duties*

35 General law districts under the Watert Code include: Water Control and Improvement Districts
(Chapter 51); Underground Watex Conservation Districts (Chapter 52); Fresh Water Supply Dastricts
(Chspter 53); Municipal Utility Districts (Chapter 54);, Water Improvement Districts (Chapter 55), Drainage
Distrcts (Chapter 56); Levee Improvement Districts (Chapter 57); Irmgation Districts (Chapter 58); certain
types of Navigation Districts (Chapters 60 to 64); Water Inaport ‘Authonties (Chapter 64); Special Utihty
Districts (Chapter 65); and Stormwater Control Districts (Cbapter 66).

2 See Act of June 18,2003, 78% Leg., R.S.,Ch. 375 §2 (“for the purpose of controlling . . . the storm
and flood waters of the rives and streams situated 10 said District™); §3(c) (“for cities and towns situated
within the District’); 3(d) (“duspose of all storm and flood waters of the District™); 3(e) (“to provide . . . all
facilities . . . essential for preserving the purity of all the surface and underground waters of the District”);
3(e) (“to formulate plans . . . for the effective disposal of any and all sewage . . . of the District”); 3() (“to
make contracts with any person. - - operating water distribution facilities for the benefit of a city or town
within the District.”); 3(r) (“to operate and maintain . . . in the District any works, plants o facilities™); 3(s)
(“to enter into planning agreement with the Texas Water Development Board . - - for the purpose of
copducting studies . . . within the boundaries of the District”); and 3(t) (“to cooperate with and support local

11
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Like the 1947 A.G. opinion, the 1960's cases cited by the GBRA are misleading as well.
Both Tri-City and Harris County WCID predate TEX. WaTER CODE § 49 215's earliest predecessor
— TeX. WATER CODE § 54.5 19. Thus, the holdings of Tri-City and Harris County WCID havebeen
superceded by statute and have po application to this case.

One final pont BexarMet is obligated to make 18 that it is, by no means, claiming authority
«to roann at large throughout the State and distribute water wherever it wishes without regard to
Jimitations placed on it by statute” as was the district in Harris County WCID No. 5 8,357S.wW.2d
at 795. BexarMet 1s only” serving those areas contiguous to OF in the vicinity of its existing
boundaries. And, as descnbed above, BexarMet has sought and obtained the approval of the TCEQ
vefore it expanded its service area in each instance.

F. GBRA’s pending declaratory judgment action has no bearing on TCVEQ or SOAB’s
jurisdiction over BexarMet’s Petition

Disappointed by the repeated rejections of its claims concerning SB 1494, GBRA impropexly
bypassed the TCEQ’s jurisdiction and filed a declaratory judgment action in Comal County District
Cowt. In that action, GBRA and a handful of its loyal confederates including Bulverde seek
declarations that would foreclose BexarMet from expanding its retail water service operations in
Comal County. BexarMet challenged the Comal County District Court’s jurisdiction over GBRA’s
suit by a Plea to the Jurisdiction. In that Plea, BexarMet identified multiple jurisdictional defects
includ{ng that GBRA's st was within the exclusive junisdiction of the Travis County District Court,
or the exclusive and/or primary administrative junsdiction of the TCEQ, and was barred by TEX.
WATER CODE § 49.066. The Comal County District Court demsed BexarMet’s Plea, from whuch
BexarMet took an interlocutory appeal to the Third Court of Appeals. The Third Court of Appeals
sustained the Distact Court’s denial of BexarMet’s Plea, and BexarMet has filed a Petition for

Review in the Supreme Court for review of the Court of Appeals’ decision. Since BexarMet has

-
fire departments and ecopomic development activities . . . withao the District”)
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challenged the Comal County District Court’s jurisdiction, the merits of GBRA’s SB 1494 claums
were not before the court. To date, the only decisions on the merits of this matter have come from
the TCEQ and SOAH, which ahve both rejected GBRA's claim that AbexarMet maynot serve
areas not identified i its enabling act.

GBRA incorectly proclaims that ;£ the courts ultimately grant the declarations it seeks in1its
Comal County suit, “such ruling would entitle GBRA to dismissal of this proceeding, n which case
it would be unnecessaxy for the ALJ or Comumission to rule on any jssue” GBRA's Motion at 1.
This statexent reflects GBRA'’s fundamental confusion of ments issues with junsdiction matters.
GBRA admits that BexarMet is presently authorized to serve in specified areas of Comsal County
pursuant to TCEQ-issued CCNs. GBRA's Motion at 9-10 & n.29. Given that admission, and that
BexarMet’s Petition seeks water for use in Comal County, theissue of whether BexaMet may serve
addstional areas of Comal County in the future goes to the amount of water BexarMet may compel
GBRA to provide it, not to TCEQ or SOAH’s jurisdiction over BexarMet’s Petition.

JI. RESPONSE TO MOTION TO DISMISS

GBRA’s Motionto Dismiss should be depied because no corplaint raised by GBRA defeats
the jurisdiction of the TCEQ or SOAH over BexarMet’s Petition. BexarMet’s Petition meets the
applicable pleadngs requirerents of the Water Code, Rules of Civil Procedure, and rules of the
TCEQ. BexarMet has standing as a “‘person entitled to receive or use” state-owned water under
GBRA’s control, because it seeks water for use I its retail water supply operations 1n Comal
County. Morxeover, BexarMet, as a municipal corporation, is a ‘‘person entitled to receive or use”
state-owned water from GBRA undex 'oontrolling Texas Supreme Court Authority. City of San
Antonio v. Texas Water Comm’n, 407 g W.2d 752 (Tex. 1966). GBRA’s representations to the
Supreme Court in that case furthermore constitute a judicial admussion that BexarMet 1s a “person

entitled to receive or use” state-owned water undex GBRA's control. GBRA 1 judicially estopped

13
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from from advocating a coptrary position n this proceeding‘ Finally, the 1ssues of whethex GBRA’s
partial offer of 428 acre-feet of water in Tesponse to BexarMet's request for 3000 acre-feet, and
BexarMet’s entitlerent t0 the aount of water requested, present fact questions that do not
undermine SOAH or TCEQ’s jurisdiction.

A. BexarMet’s Petition satisfies the applicable pleading requixements.

BexarMet’s Petition satisfies the applicable statutory and regulatory pleading requirements
for actions under TEX. WATER CODE § 11.041 (“Section 11.0417), and states & claim for whuch it
should be granted relief. Igooring the notice pleading standard of TEX. R CIV. P.47, GBRA declares
that Section 11.041 “requires BexarMet to demonstrate, in its peution” that it 1s a person “entitled
to receive ox use” state-owned watex under GBRA’s control.”” Under the governing Texas Rules of
Civil Procedure, BexarMet need only include in its Petition 2 short statement of the cause of action
sufficient to give fair potice of the claim involved,” and “a denoand for judgment for all the other
relief to which [BexarMet] deems [itself] entitled *® BexarMet's Petition clearly satisfies ths
standard.

In its Petition, BexarMet states that its Petition 15 brought to compel GBRA to provide it
state-owned water under GBRA’s control, pursuant to Section 11.041 » BexarMet upambiguously
requests that the TCEQ “order GBRA 10 provide BexarMet with 3,000 acre-feet per year of raw
water fox use in Comal County at 2 just and reasonable rate” BexarMet’s Petition provides a
concise statement of the facts BexarMet relies upon, and identifies the grounds supporting 1ts
requested relief' BexarMet has also satisfied the judicially applied test for fair notice, which is

27 GBRA’s Motion at 14 (emphasis added).

% Tgx. R CIv. P.47. Consistent with TEX.R.CIv.P.47, SOAH’s rules merely require BexarMet's
Petition to contain a “concise statement of facts relied upon” and a «clear statement of the type, of relief,
action, or order desired . . . and [an]} identification of the specific grounds supporting the relief requested.”

2 BexarMet’s Petition at 1.
0 1d at2.
31 BexarMet’s Petition at 3-5, 6-7.
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