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582-05-1005SOAR DOC^T NO2 004- 384-UCR
TCEQ DO

EXAR METROPOLITAN §
BEFORE THE STATE OFFICE

PETITION OF B
WATER DISTRICT TO

RAW
OF

FROM §WATER COMMITMENT
GUADALUPE-BLANCO RIVER § ADMINISTRATIVE HEARINGS

AUTHORITY

,pLY TO
GUADALUPE-BLANCO RIVER AUTgwATER DISTRICT TO

THE RESPONSE OF BEXAR METROPOL
ITAN

ADALUPE-BLANCO RIVER AufHORITY'S MOTION TO DISMISS
GU

LE ADMINISTRATIVE LAW JUDGE:TO THE HONORABLE «GB^") and, p^^^,uant to the
COMES NOW Guadalupe-Blanco River Authority (

w Jud e's ("ALJ's")
April 7, 2005 order, files this Reply to the Response of

Administrative La g

Water District ("BexarMef' or the "Districf') to GBRA's Motion to Dismiss

Bexar Metropolitan

this proceeding.
IN T i RnniTCT1ON

t's R
nse fails to overcome the fundamental defects in its :3etition that

BexarMe ^

warrant dismissal. BexarMet's Response unequivocally demonstnites that the

cannot satisfy the minimum statutory standing requirements of § 'l-04' of the Texas
District
Water Code. As a matter of law, BexarMet cannot demonstrate that it is "entitled to receive or

from an reservoir ... or lake" owned or controlled by GBRA.1
use water any

BexarMet's Response is yet another demonstration of tl: e District's
Additionally,

1 to identify the portion of the 3,000 acre-feet it demands from G.BRA that is
steadfast refusal

ovide an adequate and continuous supply of water to the four small areas in
necessary to pr
Comal County that BexarMet is authorized to serve under its enabling act.

In the

1 TEX. WATER CODE § 11.041 (a).
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etition,
BexarMet states that it wants ^e 3>^0 a^e feet' to

correspondence atta ched tO rts p
es? ln it's petition,

oth within and without its statutorily-defined boundan

supply areas b
ecific

ortion of the 3,000 acro-feet that it clair^s is need
P

BexarMet neither defines the sp

.
the Commission to define that amount. Ther^%fore, should

within its boundanes, nor does it ask

.
somehow is enhtled to water from GBRA, to determine the

the ALJ determine that BexarMet
exarMet is entitled, the A^ ne^ss^ly m^t either cons^1e

amount of water to wluch B uarely before the C^^mal County

BexarMet's authority undet its enabling act (a matter now sq
that issue and determine onlY the aYnO1mt necess^^.ry to supplY

Distriet Court),3 or defer rulmg on

_
thorized service ar'^as^ no^^st^ding BexarMet's failure to

BexazMet's four statutorily au
it claims or to request that the Commission define that arr.ount.

define the specific amOUnt ^ ct remains a
in light of the fact that construetion of BexarMet's enabling '.

^

Aecordingly, uest that th^. ALJ eith
GBRA respectfully rene^'"s its rey '

legal issue pending in the c°urts'
iss now, by ruling on ^e dispositive legal issues raised by

(i) g^nt GBRA's Motion to Disin
the dispositive issue relating to construction of BexarMet's

GBgA in its Motion other than li.d ation; or (ii) defer ruling
the courts in pending g

enabling act that properlY ^11 be decided by lin afion in

itive legal issues at this time, and instead monitor the pending.
g

on those od'^ d'sp°S to co^sstruction of
f rulings by the courts on the dispositive legal issue relating

an,ticipation o

et. Ex. C at 3(stating that its 3,000-acTe f^ d^^d o^^ons for

2 See BexarMet P^ resendy cert^fi^t^ az^s' and p]
h^is

ulation and water demand for p
area now subject to appeal") (eYnP

pro}ections of pop ^e B^Verde CCN
areas including, but not limited ^^ ^ resent and future extent oi' BexazMet s

noting that `the p may order GBRA to
^d^); see also BexarMet Resp. ati 3(

retail service area may affect the amount of water the TCEQ

Coma1 County
provide BexarMet") (^ph^is added)-

rde v. Bexar Metro. Water Dist.,
No. C2003-1201?. (22nd Dist.

3 See City of Bulve
Ct., Comal County, Tex. Dec. 18, 2003).

SOAH DOCKET NU. 582-05-10^5

TCEQ DOC^T
NG. 21104-13 pa e 2

GBR^►'s Motion to Dismiss ]teply - g
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BexarMet's enabling act. in either case, GBRA sees no reason for the ALJ, at this time, to direct

the parties to propose a new procedural schedule for this case.

ARGUME

M
BEXARMET

LACKS STANDING BECAUSE
ATSILS AS A M T^ OF ME^

TO WATER FROM CANYON
^SERVOIR

regulations required BexarMet to ex Iain,
in its petiiion, the

p
The pertinent statute and

grounds for its claim of
entitlement to the water that it demands from GBRA 4 Now on notice

lead the requisite statutory standing requirements, BexarMet attempts,
that its petition fails to p

to explain its entitlement claim. BexarMet now claims that it is
for the first time in its Response, 11.041 of the Texas

entitled to receive or use watet" from Canyon Reservoir under §
a"person operations in Comal
Water code because (1) ,it seeks water for use in its retail water supply

as a matter of

and 2) it is "a municipal corporation-
BexarMet's explanation fails a^

County," ( water from canyon Lake,

law. Neither of these two claims entitles BexarMet to an Y
al County Do Not Entitle

Met I Retail Water Supply operations in Com
al

Bexar 'l Water from GBRA
BexarMet to compel

in GBRA's Motion to Dismiss, BexarMet's attempts to expand its waterAs demonstrated
are imlawful and

o
ations in Comal County beyond the scope of its statutory authority

supply per

s
cannot claim entitlement to water for such illegal business ventures.

vold. BexarMet «CCAr^) No. 10675

ore
while BexarMet's Certificate of Convenience and Necessity C

I; urtherm ,

to Provide water service to four discrete
areas within Comal County, the

authorizes BexarMet p
Met has acquired such limited authorization does not entitle BexarMet to

mere fact that Bexar
Bexar

4 wA^ CODE § 11.041(a)(1) (requiring
Met' s "'written petition" to

See TEX. entitled to receive or use the water" at issue in the

include a "showing . . . that [BexuMet] is «^ explanation of why []3exarMet] is
CoDE § 291.44(a)(3) (requiring

petition); 30 TEX. ADMiN-
entitled to receive or use the water" at issue in the petition)-

5 See GBRA Mot. to Dismiss at 4-10.

SOAH
DOCKET NO. 582-05-1005

TCEQ DOCKET NO. 2(i04-138 page 3
GBRA's Motion to Dismiss Reply -
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from Canon Reservoir, nor obligate GBRA to supply water to BexarMet. E.exarMet has
water fry

ted and cannot cite, any provision in the body of laws and regulations governing the
not ci ,

issuance and operation of CCNs that entitles BexarMet to water under GBRA's control, nor

obligates GBRA to supply it-'

Moreover, to obtain its CCN authorizing it to provide service to limited areas of Comal

BexarMet was required to demonstrate to the Texas Commission on Environmental
County,

"TCE " or the "Commission")
that it had "access to an adequate supply of water" and

Quality ( Q

would be able to "provide continuous and adequate service" to those areas. 7 In its application

N No. 10675, BexarMet could not have legitimately represented that it had a contract with
for CC

for a supply of water from Canyon Reservoir. As the case law demonstrate:, in addition
GBRA

actual
hysical water rights, such a contract is one of only three forms of entitlement to

to , p

receive or use water that have historically been recognized under Texas water law.8

BexarMet maintains that such forms of entitlement are not necessary to bring a claim

11.041 of the Texas Water Code. The District claims that if it had a cz)ntract with
under §

or a hysical or riparian water right, "it would never have a need for recourr, e to Section
GBRA, p

11.041."9
However, BexarMet's argument finds no support in Texas water law and

6 See
TEX. WATER CODE CH. 13, Subch. G; 30 TEX. ADMIN• CODE CH. 291.

7 TEX. WATER CODE
§ 13.241(a), (b)(2); see also id. § 13.246(c).

on conserving or storing water "may
g See id. § 11.036(a) (stating that any P^

persons , ^rporations, or water
1y the water to any person, association of per

contract to supp acquire use of the water"); see also GBRA's Mot. to

improvement districts having the right to

Dismiss at 15-18 (
discussing the three forms of entitlement to receive or use water that have

historically been recognized under Texas water law)-

9 BexarMet Resp• at 16.

SOAH DOCKET NO. 582-05-1005

TCEQ DOCKET NO. 201).4-138
A e 4

GBRA's
Motion to Dismiss Reply - pS
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e.' 0
Indeed, the two cases relied upon by BexarMet for this proposition -

Boyt

junsprudenc
or

Co. and LaCour
- confirm that, in the absence of a contract f

water supply, a person's

Realty
entitlement to water service under § 11.041 has historically been derived from the p4,rson s rights

as a riparian landowner.

Water Comm 'n v. Boyt Realty Co., the Court of Appeals
addressed claims under

In Texas

b landowners neighboring a^nal system- 1 Relying upon TEX. WATER CODE

§ 11.041 brought by

the appellate court found that the landowners had "a statutory right under
the Water

§ 11.038(b),
12 Pursuant to § 1 1.038(b), a water

water" from the canals adjoining their properties.
Code to use

owning or holding a possessory
supplier is obligated to furnish available water to a person

13 in Boyt Realty Co., the^ petitioners'

interest in land adjoining the water supply.
Thus,

a supply of water at reasonable rates under
§ 11.041 was deriNed from the

entitlement to

peti
tioners' riparian water rights as holders of possessory interests in lands adjoining

g

rt for BexarMet's sweeping assertion

canals 14 Accordingly, Boyt Realty Co. provides no suppo

11.036(a) provides that any person conserving

10 For instance, TEX. WATER CODE §
1

the water to any person . . . having the right to acquire
or storing water "may contract to supp y Brushy Creek Mun. Util. Dist. v. Texas Water Comm 'n

use of the water." The appellate court in contemplated by § 11.036 "are subject to Commission
found that the water supply contracts ex. App.-Austin 191)4), rev'd on

revision and control" under § 11.041. 887 S.W.2d 68, 72 (T

other grounds, 917 S.W.2d 19 (Tex. 1996).

tt 10S . W.3d 334, 337-339 (Tex. App.-Austin 1993, no writ).

12 Id. at 339.

11.038(a) (Providing that "La] person
►vho owns or

13 See also TEX. WATER CODE §
interest in land adjoining or contiguous to canal, it^e flume, ditch,h^flume,

holds a possessory t to the use a
reservoir, or lake ... and who has secured a right

such water).
lateral, dam, reservoir, or lake is entitled to be supp

lied „

SOAH DOCKFT NO. 58245-1005
TCEQ DOCKET NO. 2+)04-1384-UCR

GBRA's Motion to Dismiss :[teply - Page 5
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1" ersons
within GBRA's statutory district" are entitled to whatever available

water exists

that al p

in Canyon Reservoir.

BexarMet's reliance upon LaCour v, Devers Canal Co. is similarly misplaced- 15

Met uotes extensively from the appellate court's opinion to support the Di;,trict's claim
Bexar q 11 .041.

that it does not need a water supply contract
with GBRA to maintain a claim under §

BexarMet, however, omits from its reply a key statement in the
LaCour opinion, one

iatel
following the passage quoted by BexarMet. In that statement, the court explained

immed Y

that the reason that a person having no water supply contract may petition for vrater service

er Article 7560,
the predecessor provision to § 11.041, is because the purpose of such a

und „16

etition is "to establish [the petitioners'] rights as
riparian owners to a certain water service.

P
discussed above, the entitlement of an owner of land adjoining a canal to rece,ive and use

As
water derives not from contract but from his or her possessory interests in lands adjoining the

canal.
17

10 S.W.3d at 339 (""[T]hose owning or holding a possmwiy
14 See Boyt Realty Co.,

Te
and

right or title to the land adjoining the canal or any of its parts, are entitled to wate- at just x.

reasonable rates."' (quoting Trinity
Water Reserve, Inc. v. Evans,

829 S.W.2d 851, F61-62

App: Beaumont 1992, no writ)).

15 319 S.W•2d 951 (Tex. Civ. App: Beaumont 1959, writ ref d n.r.e.)

16 Id. at 953 (emphasis added).

17 See Boyt Realty Co., 10 S.W.3d at 339 (quoting Trinity Water Reserile, Inc., 829

I 829 S.W.2d at 865 ("[B]y decisional precedent,
S.W.2d at 861-62); Trinity Water Reserve, Inc. , the persons or entities own in;; or holding
under the common law as well as the statutory can^ or ditch and who shall have secured a
a possessory right or title to land that adjoins any irrigation water also•");
right to the use of the said irrigation water shall be furnished with the

Lower Colo. River Auth. v. Tex. Dep't of Water Res.,
638 S.W.2d 557, 574 (Tex. App.--Austin

1982 (citing § 11.041 as support for the statement that water suppliers are "under a statutory

) landowners under reasonable demand"
rev d on other

duty to furnish water to adjoining

grounds, 689 S.W.2d 873 (Tex. 1984).

SOAR DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 20^)4-1384-UCR

GBRA's Motion to Dismiss R eply - Page 6
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BexarMet does not and cannot claim entitlement to water in canyon Reservoir based on

ri arian-landowner theory.
Nor does it claim any of the other forms of entitlement

any p

historically recognized under Texas law.' $
Rather, BexarMet would have the Aliministrathve

de ignore the requisites for entitlement to water under the statutory and common law and
Law Judgeg

en the ates of Canyon Reservoir to anyone in GBRA's district that demands wate.r. Reducing
op g
the burden of proof under § 11.041 to a mere showing of the petitioner's presence in the water

lier's district would eviscerate the statutory requirement of entitlement to receive or use the
supp

water.
The terms of § 11.041 - limiting claims to only those persons "entitled to receive or use

water, - must be given effect; they must not be interpreted in way that rc;nders them

meaningless. 19
.041 that petitioners demonstrate their entitlement to the water

The requirement in § 1 1

e indicates that the class of persons entitled to a given supply of water is not unlimited.
at issue

ain ersons are entitled, all others are not.
A person's entitlement to water under § 11.041

Cert p
should be determined by reference to other statutory provisions governing a person's right to

water in Texas. 0 In Chapter 11 of the Texas Water Code - in the provisions governing water

18 See GBRA's Mot. to Dismiss at 15-18.

19 See Williams v. Adams,
74 S.W.3d 437, 439 (Tex. APP---Corpus Christi 2002,

plain and common
pet. denied) (holding that proper statutory construction should "look^th^ full effect ...

^ its terms in context and giving s^^,,, (quotingmeaning of the statutes words, viewing to have been used for a purP°
mindful that `every word in a statute is presumed State v. Vasquez, 34 S.W.3d 332, 334 (Tex.

that
Perkins v. State,

367 S.W.2d 140,146 (Tex.1963)); standard of statutory interpretation
meaningh.)Antonio 2000, no pet. .) (citing "the guiding

•- word and phrase of a statute to have
we must presume the legislature intended every
and effect" and rejecting an argument that would render a "distinct term" in the statute a

"nullity").

2o See, e.g., Williams v. Adams, 74
S.W.3d at 439 (providing that, when interpreting

a statute, courts may look to "laws on the same or similar subjects ")•

5OAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 20i14-13 Page R

GBRA's Motion to Dismiss B eply - 7
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rights - the term "entitled" is used sparingly.
Most notably, it appears in § 11.038, the provision

discussed above which codifies the rights of riparian landowners, and in § 11.040 concerning

permanent water rights. Immediately following these provisions is § 11.041,
whirh, much like

§ 11.038, speaks in terms of persons
"entitled to receive or use water from any canal, ditch,

flume, lateral, dam, reservoir, or lake: 'Z 1
Nothing in the legislative history of § 11, 041 suggests

that when the Legislature required a showing of entitlement in § 11.041, it intended to extend the

class of persons entitled to water beyond the riparian landowners and permanent water right

holders in §§ 11.038 and 11.040. BexarMet certainly cannot provide any support for its assertion

that the class of persons entitled to demand water from GBRA includes each and every person

present in GBRA' s statutory district.

B.
BexarMet Is Not A Municipality Entitled to Receive Water from GBRA

Section 2 of BexarMet's enabling act states that the District was created as, among other

things, a "municipal corporation."
From this statement, BexarMet reasons that it is a

"municipality," no different than the City of San Antonio, and therefore entitled to water from

GBRA pursuant to it's reading of the Texas Supreme Court's holding in
City of San Antonio v.

Texas Water Comm 'n.22
BexarMet's reasoning is fatally flawed in every respect.

Even assuming that BexarMet can claim status as a municipal corporation, which it

cannot,23 it is self-evident that BexarMet is not a municipality. In an effort to avail itself of the

---------------

21 TEX. WATER CODE § 11.041(a) (emphasis added).

22 407 S.W. 2d 752 (Tex. 1966).

Purported status as a "municipal corporation" is irrelevant to this23 BexarMet's on Reservoir, nor obligates
proceeding, in that it neither entitles BexarMet to water from CanyonBexarMet's disingenuous claim of
GBRA to supply that water to BexarMet. Nevertheless, ^^^icipal corpor^^tion" status
special entitlement in this proceeding because of its purported
warrants a response here, primarily because BexarMet made similarly disingenuous claims in

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 20 04-1384UCR

GBRA's Motion to Dismiss P-eply - Page 8
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the terms municipal corp<'ration
San Antonio opinion, BexarMet uses

"" and

Ccty of

unici ality" interchangeably throughout its Response.
The two terms, howe;ver, are not

"m p

interchangeable.

Texas law and TCEQ regulations define the term "municlpalit}' to mean .^ city' which

et un uivocally is not 24 Moreover, various provisions of the Water Code and TCEQ's
BexarM e9

tions distinguish between a municipality and a special law district, such as BexarMet,
regula

created pursuant to Article XVI, § 59, of the Texas Constitution. 5 This distinction ; s recognized

law as well. For instance, the Austin Court of Appeals, in
Lower Colo. River Auth.,

in case

e
TCEQ proceeding - the CCN dispute between BexarMetpocketNosC2001 06'^7 UCR andanother

SOAH Docket Nos. 582-o

2001-0951- UCR; see also Resp. 7-9, Ex. C.
TCEQ

Moreover, notwithstanding the fact that the Commissionfor and oBexar
rder

s

Bulverde CCN proceeding granting Bulverde s application or a
fact osal forcompeting application, and notwithstanding the

that

ea
heavily on the AU ,s proposal ^for

affirmed by a Travis County District Court, BexarMet relies are
ain that Proceeding for the proposition that it can serve ^^ B° ,^b ^aaziboundaries

lowever, thatnot expressly authorized in BexarMet s enabling act and
that limited urpose. See BexarMet Resp.^ at 7-9. BexarMet^ritl^^e11n at rase because

for tha p re ected BexarMet s claim of special Statethe AU in that proceeding j
of its purported 'municipal corporation' status.

See Letter from Hon. James W. Norman,
21,

office of Administrative Hearings, to Duncan Norton, General Counsel, TCEQ
(

(attached as Exhibit A. The ALJ in this case should similarlyr^en^ status.

claim ^s

2003) (a ^ ,municipal rpo
special entitlement here because of its purport corporation under Art. XI, § 4 af the Texas
not a city, and it likewise is not a municipal

Constitution.
13.002(12) ("`M^cipality' means cities existing,

24 See, e.g., TEX. WATER CODE § 30 TEX,

created, or organized under the general, home-rule, or special laws of this state.,
created, 291.3(25 ) ("Municipality--A city, existing, created, or organized under the
ADMIN. CODE § ).al laws of thisgeneral, home rule, or speci

state."

, e.g., TEX. WATER CODE § 13 .044 (concerning "rates charged by a
25 See Article XVI

iciPalitY for water or sewer service to a district created Pursuant to
, Section 59,

mun
of the Texas Constitution"); 30 TEX. ADMIN. CODE § 291.45 (

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR

GBRA's Motion to Dismiss Reply - Page 9
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ct created under Article XVI, § 59, "is not a city or town-"26

opined that a special law dlstn

as discussed below, this distinction is also reflected in the provisions of
Additionally,

'
own enabling act. Furthermore, BexarMet's website proclaims that the District "is

BexarMet s .
nt of municipal and county governments,,, providing further proof that BexarMet is not

independent

a municipality and does not consider itself to be one. 7

Met cannot avail itself of municipality status and, therefore, can find no support for
Bexar

in the City of San Antonio
opinion or GBRA's briefing in that matter_ It its opinion,

its petition
Su reme Court reasoned that "GBRA cannot legally refuse to sell municipal water to any

the p

particular municipality."28
The Court's statement does not extend to water or special law

nor to entities, such as BexarMet, that purport to be municipal corporation,, but cannot
districts, ment of the

reasonably be considered municipalities.
The Court's opinion addressed the argu

the Court, the City of
San Antonio, a municipality in every sense of the word. The

party before

'
on does not extend to non-parties, such as BexarMet, that are not similarly situated.

Court s opinion ^ eatedly
Similarly, GBRA's briefings to the Court in the

City of San Antonio cas,, rep

BRA's obligations to provide water to
"municipaliries" and "constituent cities,"

referenced G

26 638 S.W.2d at 573-74 (emphasis added).

27 The History of BexarMet, available at
http://www•bexarmet.org/histoYyl.htm•

29 407 S.W.2d at 768 (emphasis added).
Contrary to BexarMet's assertions,

claimMotgt any
DismissGBRA's statement in its motion to Dismiss was ^e^o^is o s•as GB

not

under § 11.041 of the Texas Water Code or its precu
Prov

San Antonio
did not have before it a petition to

at 16. It is undisputed that the Court in City of
Code or its precursor provisions. Rather, the

compel water under § 11.041 of the Texas Water appropriate water. See 407 S.W.2d

Court was addressing competing applications for pen-nits to

at 7754-56.

SO.a►H DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004"1384-UCR

GBRA's Motion to Dismiss Raply - Page 10
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neither of which describes BexarMet 29
To refute San Antonio's assertion that the Canyon

it impermissibly granted GBKA the unfettered right to decide, at its sole discre•^;ion, whether
perm

later to municipalities,
GBRA explained to the Court that "broac and ample

to supp y 30

remedies" are available should GBRA fail to supply water
to a municipality.

It
was in this context that GBRA cited the holding in

Allen v. Park Place Water, Light &

BexarMet

Power Co.3 1
Despite the repeated references to municipalities in GBR.A's brief,

tantl
attempts to misconstrue GBRA's citation of the

Allen opinion. GBRA did not cite

bla y
for the roposition that GBRA was obligated to supply water to anyone that demanded it.

Allen p

eed the limited holding in Allen
does not support such a broad proposition. The Allen

Ind ,
o inion addressed the refusal of a local water supply corporation - not a river anthoritY - to

P
supply groundwater, for domestic purposes, to landowners within the corporate limits of the

ci alit
where the water supply corporation's charter speciflcally, ddeclared that the

mum p Y
of

ration was formed to supply water to members
,the public residing [in ^ and in the

corporation

init of' the municipality.32
Accordingly, BexarMet can find no support in the

Allen holding,

vic y

RA's position before the Court in
City of San Antonio, for its contention that GBRA must

or GB

supply water to BexarMet and anyone else who may demand it, regardless of entitlenient.

Because BexarMet is not a city, under BexarMet's argument, any person who wants raw

from Canyon Reservoir for use on any and within GBR^''s ten-county statutcry district is
water f

29 BexarMet Resp., Ex- J at 48-50; see also, e.g., BexarMet Resp., Ex. I at

See, e.g.,
19-20 (noting that GBRA is required by its enabling act "to serve all

cities within its boundaries

without discrimination") (emphasis added).

30 BexarMet Resp., Ex. J at 50.

31 266 S.W. 219 (Tex. Civ. App.---Galveston 1924, writ ref d).

32 Id. at 220-23.

SOAR DOCKET Na . 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
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tled" to it.
This argument is not only completely without support in the law, it is illogical

"enh

and contrary to state policy related to water planning.
BexarMet is arguing that GBRA

effectivelY holds a CCN that requires
GBRA to provide raw water from Canyon Reservoir to

anyone within a ten-county area who demands it for any use authorized under the Canyon

Reservoir water right.
Narrowing the class of people who are "entitled" to the water to only

Re
Ns from the

those who want to use the water for "municipal use,, or to only those who hold CC

mmission requiring them to supply treated water to those within defined areas, does not make
Co

xarMet's argument any less absurd. In that case, BexarMet's argument wou._d mean, for
Be

am le that a person owning five acres of land in Refugio County could subdivide that
ex p ,

into, say, twenty lots, obtain a CCN from the commission by representing that it will
property

su l treated groundwater to those lots, and then demand that GBRA supply him or her water
pP Y

from Canon Reservoir for "municipal use. 19 BexarMet's argument would mean that if GBRA.
frY

efuses that person would have standing to maintain an action before the Commission under
r ,

§ 11.041 to force GBRA to supply water from Canyon Reservoir to that person.

BEXARMET'S
AUTHORITY TO SERVE AREAS OUTSIDE ITS STATUTORILY-DE FINED

BOUNDARIES IS A QUESTION FOR THE COURTS TO DECIDE

BexarMet defends its steadfast refusal to justify any specific amount of wate:- on grounds

that the amount of water that TCEQ may order GBRA to provide BexarMet is a fict question.

That fact question, however, turns upon a determination of the areas that BexarMet is authorized

to serve - a decidedly legal question.33 In the correspondence attached to its petition, BexarMet

states that it wants the 3,000 acre-feet to supply undefined areas in Coma1 County both within

33 See Bexar Metro. Water Dist. v. City of Bulverde,
156 S.W.3d 79, 89-90 (Tex.

App. - Austin 2004, pet. filed) (holding that the issue of "whether BexarMet may provide water-

utility service outside its boundaries" is "a question of law").

SOAR DOCKET Na'. 582-05-1005

TCEQ DOCKET NO. 2004-138p Ue R

GBRA's Motion to Dismiss R('p1y - g 12
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d without its statutorily-defined boundaries.34 In it's petition, BexarMet neither defines the
an

ific
rtion of the 3,000 acre-feet that it claims is needed within its boundarie,>, nor does it

spec po

k the Commission to define that amount. Therefore, should the AI.,J determine
that BexarMet

as

somehow met the statutory threshold for entitlement to water from
GBRA, to determine the

amount of water to which BexarMet is entitled, the ALJ necessarily must either construe

BexarMet's authority under its enabling act, or it must defer ruling on that issue and determine

onl the amount necessary to supply BexarMet's four statutorily-defined areas, notwithstanding
y

BexarMet's failure to define the specific amount it claims or its failure to request
that the

Commission define that amount-

By virtue of its petition demanding water to supply to undefined areas in Comal County

^ within and without its statutorily-defined boundaries, BexarMet asserts authority to provide
both

retail water utility service outside of its boundaries.
As detailed in GBRA's Motion to Dismiss,

BexarMet's authority to provide service outside its statutory boundaries is an issue currently

endin in the Texas courts. 5 In those proceedings, the Austin Court of Appeals has held that
p g

construction of BexarMet's enabling act is "for the court to deeide."36
Aeeordii ►gly, GBRA

r
ectfully submits that the courts in the pending litigation - not the All in this ac.minmstrative

esp

roceeding - should rule on this dispositive issue. Indeed, this issue need not be adc.ressed at all
p

34 See
BexarMet Pet., Ex. C at 3 (stating that its 3,000-acre feet demand is based "on

o'ections of population and water demand for presently certificated areas, andprojections
^o

1 the Bulverde CCN area now subject to appeal")
areas including, but not limited to,

BexarMet Resp. at 3 (noting that "the present and future
extent of e Br GBRAttoadded); see also affect, the amount of water the TCEQ may o

Comal county retail service area may
provide BexarMet") (emphasis added).

35 GBRA Mot. to Dismiss at 11-13-

36 Bexar Metro. Water Dist, 156 S.W.3d at 90; see also Williams v. Adams, 74

S.W.3d at 439 ("Matters of statutory construction are questions of law for the courts to decide.").

SOAR DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-13 p UCR
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if the ALJ decides to rule now on other dispositive issues raised by GB%k and grants
in this case

on to Dismiss for any one or more of those reasons - in particular, if the AU finds,
GBRA's Motion water from
as demonstrated above, that BexarMet has failed to show that it is "entitled" to any

Canyon Reservoir.

SOAR DOCKET NO. 582-05-1005

TCEQ DOCKET NO. 2U04-1384-Ue 14
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CONri US1ON AND PRAYER

For the foregoing reasons, GBRA respectfully requests that the ALJ either (i) grant

GBRA's Motion to Dismiss now, by ruling on the dispositive legal issues raised by GBRA in its

Motion other than the dispositive issue relating to construction of BexarMet's enabling act that

ro erl
will be decided by the courts in pending litigation; or (ii) defer ruling on those other

p p y

is
sitive legal issues at this time, and instead monitor the pending litigation in anticipation of

dpo

rulin
by the courts on the dispositive legal issue relating to construction of BexarMet's

gs

ablin
act. In either case, GBRA sees no reason for the ALJ, at this time, to dire,;t the parties

en g

to propose a new procedural schedule for this case.

Respectfully submitted,

.,._._

Molly Cag ^State B . 03591800
David P. B anke/State ar No. 02453600
Bryan J. Moore/State Bar No. 2L•044842

VINSON & ELKINS L.L.P.

The Terrace 7
2801 Via Fortuna, Suite 100
Austin, Texas 78746
Telephone: (512) 542-8552

Facsimile: (512) 236-3280

Roger Nevola/State Bar No. 149 37500

LAW OFFICES OF ROGER NEVOLA.

P.O. Box 2103
Austin, Texas 78767-2103
Telephone: (512) 499-0500
Facsimile: (512) 499-0575

ATTORNEYS FOR GUADALLPE-
BLpNCO RIVER AUTHORITY

SOAR DOCKET NO. 582r05-1005
TCEQ DOCKET NO. 20414-1384-UCR
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CERTIFICATE OF SERVICE

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Z018/OZti

of the foregoing Guadalupe-Blanco River

I certify that a true and correct copy litan
Water District to Guad«lupe-Blanco

Authority's Reply to the Response of Bexar MetroP° Person(s) via e1E;ctronic mail
River Authority's motion to Dismiss was served on the following P

and/or facsimile on April 21 , 2005.

TEXAS COMMISSION
ENVIRONMENTAL QUALITY

Docket clerk
Office of the Chief Clerk
P. O. Box 13087
Austin, Texas 78711-3087
PH: 239-3300
FAX: 512/239-3311

Todd Galiga, Staff Attorney
Texas Commission on Environmental

Quality

P. O. Box 13087, MC-173
Austin, Texas 78711-3087

PH: 512/239-0600
FAX: 512/239-0606
Email: tgahga@tceq.state.tx.us

Scott Humphrey
OFFICE OF PUBLIC INTEREST

QualityCOUNSEL, TEXAS COMMISSION ON ^^as Co^sson ontEnviro
^ Counsel

ENVIRONMENTAL QUALITY p, O. Box 13087, MC-103

Austin, Texas 78711-3087

PH: 512/239-6363
FAX: 512/239-6377
Email: shumpbre@tce1•s1ate.tx.us

METROPOLITAN WATER Louis Rosenberg
322 Martinez, DeMazOses BuildingBEXAR

DISTRICT Sall Antonio, TX
PH: 210/225-5454
FAX: 210/225-5450
Emil: firnLltrlaw.com

BEXAR METROPOLITAN WATER
Paul M. Terrill
Hazen & Terrill, P.C.

DIS'I'RICT 810 W. 10th Street
Austin, Texas 78701-2785

PH: 512/4749100
FAX: 512/4749888l.com
Email: pterrill^,h=^^^l

Molly Ca

SOAII DOCKET NO.
582405-1005

TCEQ DOCKET NO. 21104-1384-UCR
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Hearings
State Office of Administrative

Shelia Balky Taylor
CW Ad,e;ni.tra&G Law Judge

January 21,2603

Duncan Noxton
GMUMd

'gon on Envkowmw Qwity.roxas COWML.
p,0. Box 13097

C^j020/026

,,u0in, Texas 787113087
^rro^. ^,ooi-o6g^u^

Re: SaAHD^^Nos. 582-41-3633 & 582-02-0432 : TCFJQ n^^,^a^ to Obtain a w^
& 2001-o951 UGR, tn Re: The Aplslic^tiom of the City

Necessity (ApQUcadO°No. 33194-0 &T1eAFPp"tonof
,arftgteofCoveniaueaud ^ Cvnvenit^^oc ^md

olfitan Watu District to Amend as Water Carb^c^B mar Mexropl
NeccssitYNo.10675 (Agp1icafion No. 33309-C)-

Dcar Mr. Norton:

(PFD)
jnttpsoasewasissued ^1^^20,2002. ExojP^^

TheProposslfor deaision ^^ ac*fionswcmfilcdonJanuatp 9 snd tC, 2003.

v►rorefiltdoaDocxmber 18. 2002. and to execoons. I rooornmtnd sava-51 ob,sngew to the
After ,cavlewing the exceptions and reRgm"
proposed Order. I have sifnched a revised Order,

awngs; to the Proposed order
A problem in datermimng the cat^ct location of

Several ohe^ng^ to the O^+del ^ from y^ Water ^g^at (aacerMMel)
opcc'fio requests for WOO contained in the aex^ M^1^ ^ ofH'i^lr^vaY 46that B^^^a application be

^ service ^' in itsapplic.etion, My PFD te^oa^e^ for ^ and Ip 16 two c^dating
in piaces where it has a sPecdl^ n9 ^te PFD was not clew as to^ iWo^°°°u°^
^ons to the Pk'D ►Baarl++Iot c'°pl^^^ inolodcd in HcxerlVlet's aPPlieatiOn, tb^'ec ara
#bat it becertifiicatal- Oft1efovrr^ ^^a one is noith or ^ of ^w^^ 46?
sooth of Highway 46 and it is not ^oth^rre9^^^^°C^^^ot
BexarMetaitn^^1^ Afireus

qhe FFD ieoamnded W*VII of ft y ►PII-6°° In 0- r'"^ "W eras Sao of
Keghwn' 46.

VMOM g^C, Aft"an]7.

VgjwP. C.]°°wMBwLn6 -0 Aw^da Teaw'fB^II-^
post Office EM 1SW^i' ♦ M West 1lith 87^^ 602 Pu (51^ 4qS4991

(5],a) a75^99a Dool, (5>^ f ...._ ^ ^^
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filed its npplicstion, butthv evidence did not showwho
^^recinew or Wimc they an ';exaopt

it appcars that some of t= ^^ of Hig#' ►W►ay 46 neea^ c^an with ^TighwsY 231).

the location of its request for services is on HexerMc x and it
Bacause the burden of proving

of Highw^ecl► 46k the Order is changed to r=-)Yo the
did not prasexd graof of the loc: ►tions Bulb

46 in laces w^ it has a^ipoafic
^,dndation that BexarMet be cestifi^ W& of Hi^v+ ►aY

F46 applicable to BoxcdMct's
request for secviee. This leaves the r^a^^t+an ncnth of Hi^v+

►aY
a^s to be su^ecflnous baoausc 1^xerMat is

existing serviet areas only. That recaa^n^datian apPc I orth Of
^^y ceitifisd in 6M areas. As a resnlt, the recommendation to certify certain

^

Iaghway 46 is rMoved altogether.
acd Order. Finding of Pact No. SS is Mended

This results in sevcrel oh^^ ^ft 1'^'°pa . of Hig6way 46. A new ]?i^
to delete any

^m to BexsrMet'S requested service area^ for service north
of Fact No- 59 is added, staling that the specific locations of BexerMtt's a Na, ^^^

down in the Cvidc^$cY ==& A new Findi^8
46 were notof HiBhws]► been to add two service arms north of HLR^ ►e3►

g^t,g Bexa^rMct's CCN has ^ No. 61) is cY^a^ to =ad the evidence failed lo ohm a
46. Fiu^ding of Fact No. 58 (r^umbeced service area north of H&'^Y'4'-
need for Service in specific locations u6 $a^rM^'s ^N^certified mom pin" of Fact Na. 93 (ranmmbee^ed Ne . 96] is
except in BeaceadNet's p^'lously UrestrA servioc area north of H'igbwY 46: A now
mien,3ed to delete any reference to 1'3cxarMet's on of B=M^'8 ^9^ for service
Conc.iusion of Law No. to is added, ^S Conclusim of Law No. I 1 is amended to ddatc
noith of HiSbway 46 was not pxova& Ptmbered ^^ its requested. sacviae ova noit'h

N3. 12 islanguage stating that Bcx^^s application to mn^ its ^d Coactusion of Law
of Highway 46 meets aPPli^ st^^°ry ^ R^a^d^ to amend its ^^ ^^"5^ be
^,ged to statc that BcxarMet's spP^

ons is cLsmgcd to delift refc^ewx to ap9?'r°^
^,^, Paragraph one of the ord^a$ Pca'^ h two Of ft ordedaB I^^^ ^
I^exa^l^Ict's application in w"3 nvrth of Hi^^y 46. p^ 46 isamcud its CCN to include arm north oYH'iB^cY
changed to say B^M^'$ ^hcatioa to
denied?

There are other changes to the paoposed0r0r•
The last words of Finding of Fact Na. 42 an

281" rather txlau'`I^;B^Y 46 „d=ged to read ">;TahwaY

Anew Finding of FactNo. SS is M" staling that the service area requested by Be xatMct
towed and from n^^ sauth. This finding

north af.^iphvvaY 46 covers wad miles from M* towed notth of Zi^waY ^
rala^es tao the PFD's^mnar^an ^ B^Met's tbque^d^cearea
should not be ^o

Ut^tr findinp and couclusiams are. i'armbered-

^^Hghvqy 46 fdr its sorviCcraQu^a In down
=As an alternative to do^y^8 H^E'Me's ^the Com^i^^ ^°1^ t^ reaord

rovpo^ ^d fosdn
oecmatalY^Pt^oathe^d^^^aaofthe^wos not^ ^oould6e a^ily and

sale pcapoao of ^C the looaAion of the Tcq

z
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Other Commenlx lies to exce:plious. Ttu^ we

I have
°^ OW ^^ not addresse.d in post-several additional ==caw on^ exec

diractcd p^^lY to molten
^d in excep^^ ^^

hearing briefs ar the PM'

WATzn Cam § 49.002
or to the issuan^ of the PFD

A matter that was not e^^'n the PFD or by any p^ ^
ans apply to

Corm § 49.002( )
w^ certain Water Code Pznvisl

^^ t^t of W^.r^tt^^^^$ eaablin$1eslmian` is co^^8.
8.6. 49.0Q2(a) lnovides'

BcxaiM^ or whcth

§ 49.8n APP^blft

cti^b}, t^s cbepter aPisves to an geu►erat and

(s) ExcePt as provided by $ubse
siona of this ^ do not d^1Y

specisl law dastri^ ^^°
^ that the

dupterp^af this code or toy Act cs"dng or
^^d with iL porpvlsiam^ in any ^ such con$ict, the &P°af kc pwvision5

a qwcW law di^tck event
^ other dmPta or Act shell eoaVoi- (FmPheais VW4'

^^ mtlu We of a^^^°Sictbe^tween
the Watcr Code

As canbe socn, ^ Section pro vi"
l^^ ctsv^^ $e^^M^

and legisleetiot'
^'g ^w law disdri^ the 49.215 jirectlYor $

&^bclowis w^ WA'^Co[^6
§ 49211

Act•

W.w[~rn,a49uw. ^ict

jsiong of WATER CO^ §^n15^(et)^^ ^ of a city
gexarMet vu^t^ that ^av

^^w^ s^ervjce outside its ^ctboua^ ^a) ^ ^tr^y w $ar:u^^ .4ct § 2,

may ^^i e^t• do not spply m it becan^ §^ as ^ as a wow ^►^- &a[arMet

w
w

hi
iti^omttu eBae^^ as a "mv^^P^ 0 0p°

it
^ ^°n . not avail,^ble to other Wow

ch creates ci ^^°n ^s ^ives ^'s notoor^te lni^ widxo^rt the
oo^d i' i ^suthority to ss^ within aaotr m ►umonComu^^ (oO^" T^

W$^t. it cited thaTexa4Natutal Res°8rc'- ^,^son Q^. ^
created as a

6507-S (MaY 9, 1990), to ^rt its 4 ofthes Texas Cn"Q°"
municipal corporation Ua Acle Xi§

'Be= M^^^ pistr^cc Act, 49'' ^^ RS., ch. 306,1945 '^m Gen. Laws 491 (8exarM^ AA).

'Ba

ofI^^^°°tCadeg
4M.001(h)

SCltyofXudsoRO&'s was
_basedf^nmataialP^a'aninte^^^^of^amu*P^S"

W,^1^^w $ 49.Z15is a^^ to ^vida^ ^ ^^,t Of
ad (c), to a aami^l4► p^ was daided in 1990 ber^aa R^e
withvutoblai^W^poe• CuY ff^irds'on

in 1995:
3
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1 did not find BexarMet's aWmenta p=VaslY° for two ressons•

as argued by the ExaCativc
^^ legislation ^Be^ Metrelies

F'trst, ^^ elso say8 at § 3tr)
^^ BexarMet shall hm the Po^ to

on to say it is a municipal co^ ^^o with ft ••^^t" of cities, towns, or Po^^
operate and maintain works § 6 of the Bexazlvtet Act authaizes BexarlVict to

in to distt'i^• Moreover, • am umt or dry."
subdivisioaa iooalod ^ within the limits of any incarpo^ e and maintain^^critory that is "not includ ^,^^ tb,e right to ape^

Se^oo 25 ofthe Act authorizes cities and towt+s to Bepmt trelics vn the BacarMct Act U) BUY it has
^1^^ W^^ G^Wts. Thus, c^viaions ofthe same I^ ^cO°B
m^irppal corporation ^.^ ii^o^ 08M ^fi ' s ortown's^ tinuta. The

itmust receive the consent of acity artown to serve within of^^ ^^t ate eaxrtro11iA8 ova: a^
specific Be^carMd Act pmvisioro^^ ^^ ^^ s^ ^gued by the Bxocudive

^.^ B̂VmMd MAct and W
^§'49.215(a) appe^ to be consistat r,^ther than

^i,
coatradicto=Y•

BexarMct's position aaavi^6•
Second, I found BulvadelGO^'g ^' ^^ prticleX[ § 4 of'thcT^

Nowhere does the I3ex^^Ad say BaterMet is an antrtY c^^ ^`^ "in obediea^ce to the
*a BexarMet Act no De^rMet was c^d

Constitution- To the^• ^on of Toxas." Moreover, as t^8aed by
provision^s of Article 16, Section 59 of the Consti

' o^1on would
creating BpcarMet as a manicip^ ^P

$ 1̂ ^^e T 4axaConstitudonal prto^v^a^° prohibiting^ p^e of
a local law regulating the affairs

no
of a city or lrtcorparating ecity.'

'WATER:^=̂--Y^t°7t1 and49.2_15td^

CpM 49.002(a). BulverddGBRA eo^ded the Box^'M^ ^^^
Band on ^VAT^t § ^er $eoaNlat is authoria^d ^^ ^^^

^ WATER Co^B § 4921 I(a) and (b), ^^ the Water Code- Seetion 5 says.

in Comal County. M^ Act 115
^ contmy

in Rcm County, 'r e^s,1^8 the following
is bcrcb'Y mt^•^^^^ho^ the pFp, I cited ^VATeK COPE § 49 Zli(a) as
metes and baands» •••" ^^^'^^ parpos^ for which it was crested or the
pcovidiung rlc a distriGt is anthori^l the

w^^^my ^,ar law. ^vA>^conE
auflodzed b .the e

is
Te

aut
^s

^
cons
^

titt
to
^►

dr
^ or eactaid inside and ^ ►utside its

P ^
§^49.2t](b) says to accomplish the purpo^ of its cread',on or the
bpm,d.aries all works and facilities ^ ^. I concluded that a Water Cod". Pa^e
purposes authorized by the Water C^ ^MY °^ • that a district may

not stated in the Bea^erl►^^ Act is stated in WA'tm ConB § 49215(d). P^^

serve in any area where it has a CCN•

'FloMus V. Moroies, 9Z4 S.W. ZZd 920.923 (Tex.1996y

'7'ax. CmisT. Am. at. 3, ^ 56(s)(3) end (11) (Vfti0'A Supp. ?A02)-

4
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ve. As a^guod by HacetMet,'VVA78R
of theI did not finid BulvacddQB^'s ^^ ^ The best a^^8ed W

CODE 149.21 SO) do= not conflict with I S of^^^Qt
Ad.

was created ^^^l^sh
of antho1 rity rs^theris fiom the wa3ds

^ Is in the nature of a
lly wisituated who $e^ C^tY• The lan^ 49.21 !(a) language Pmvl^ ^ a distnet is

than a pruhibition. As such, it is camststent wi* ^
to accomplish the ptupos^ of the W^

^ as well as the purP^ for which it was
^ in BpcatrMet ^1S dis'e^y pi'ohibiting B^rMst from
created. Moreover. thert is n^n8 ^h^, Water Code provisions authorizing B^axetl^ to
providing szrvitx outside Sam County. '` aonBict ^vith the Ba rarMet Act
provide setvi+x in any

^"^'^n it^ivas a CCN do not directly

and WA'i'M COM § 49.002 does not apptY-

Rffcct of R&rs v. Dow M'droPolftm WaterDtttrlcf

BexatMot wntendcdt^ RN Coifft ruled tbatB=dW 8 P4ft al boundnrics ant o11111fieatly
Aglificeit bxausc WA^C^ t 4921500

^d to match its CCN bojmdariea 4 The i^ ^^ ^thiathe c^rate Hmitaofacity
says a water district maYnot serve o^its distrid its CCN Is ^^►^ and
^^ oS cfty's c^omsant. Bpceaiblet ergued if its application to expand .

iceuY t^to
^^ ^^' itw1U. not need ]'J^.itv^erdC's

its political bo^es muta^
limits because ^$ 49.215(a)^ aPPlies onlytose^ ►i^x

^to sarvewitbinit^^
by a ^d Ouside its bowndaries.

of Bcxat's argume^. As argued by Bnlvac^^edGB^RA,
I reoa^^ ^

the Rios
order deals with Voting Righ% Ad violations in Bexet. Medina. and AtascoU, Cml*"-

. .
eorpat^

^:o^mlie s in
The COW concluded them was a violation based ^^ to fact

sErve
situs

wititlun
ona thin e those

^^
1996. The cam was not about the authority of a t in the order that di^'^]► and

Of a Comal CouintY ^ty in 2003. I^^^le to ^ a^^1 falllaw ita fi^+:are CCN
^pr^ly said that BexazMet's political boundaries will automatically ^cat tiouadari.as

Statements in the order
^y ^'^ that BexarMet's Po

^C°^II^ ^^ er to apply to cutre^t (at the time of the 1996 ovder) ^^er than
expand to maRch its CCN area, ^ ^ an was ^`hard1Y a model of ctadty" In

£^ ^^^ sSoftea^ very wkclesr, ^f said
^^current difficulty in tying to d^

faot,^a^1
Whether it applies to newly created CCNs.

At pages 31 and 32 of the order, the court retained jurisdiction to cietify, or implement the
BexffiM^ ^^t the Comansissivn may not

order upon motion by the defandrmts or P1s^d^ ^^e burden of sati sfyin8 the
order it in file a pleading in federal court. Nonetheless. BexazM^

vndaconsatorft^ a romediai plan forVotingRip^ntsA:tvioleetlons
^InRtor,tf►afedoraleAUt[epp^o ett^l^toad'el^ive+oflteHispaoicoust^am^rs'v^ig-

in Bow. Medi^. and IWscosa Coumies by BexuM
dedstan to support Its at"t u Mil Januerypf^e 52.p* "S

'^c^Ma did not cite ^
OB1tA's axcaga^.9,2003, when it filed a "ply

5
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From: •

04`/21/2605 15:34 FAX •

Z025/026

Gom^ri^ssion that its assertions in this case SO correct it has an opportunity to llfty that burden

byn9Ue^ngacla[i6catio^► t^odmthec^ttoresohroeu^y^befareiturgesthc. Com^miseioa^
districts does not apply to it.

to find that a Water Code provision Sama2lY applicable to other water

Two Recent Csnmisaion Cases Cited in *e Fatxptione and Ibeoes to Exceptions

AMdjCMW'M
LNn592-01-

3914*
1..t 7►̂ n ^UCR

JIn its exccptiona, BulvCrdetbBRA cited the recent Commission action in tiae Village of

^N'^mbalcy aPplicaaon as an ==Plc ofa Cornmisaiou4PPrr►ved Intetlacsl Apree'^a blwm a

newly crasted governmental entity and (BRA in which GBRA has agreed to develop, deaiBn,
Snence, lermit+ COMUM4 opxm' sad maintain a sewer systesn ►- ('The PFD "mndy, under

consideration recommended denial of Babrade'a applicaum^,B̂uhude k^ dam nat

possm the eorily saluixod 5^n^. ^' and ) Bn1 vecdelCIBRA

argued that the Village of WwjberkylCfB11A agreement is sabstantiaUy the :ma as the

B,l,►nddGBBRA egmementL

I cawh:ded this argument was not persuasive. As argued by the Facecative Director,

infornoalionabot:t tlnsapplicstitonisnotiathetpmd.
The B=naveDirector also saui thstihe cage

was the result of a negotiated settlemaent. BeacarMet described in detail its ^se fa.cts are M a Part
Village of wiml^iey -01-, whichit dis^gu^ from this case, but q*
of1he rccord-1 agree with the Executive Director that tliis matter should not be considered because
the facts behind thc Village of Wim6erlcy application approval have not been pneseoxi and Uftd

in a contested case Maaing•

- ^ . . - -

BexarM^et maintained the C.aaQUniss►an's approval of the Creedmoor-NIahs application
t tha# thcae is a need for it.s services north of Highway 46- The AI.f in tlWcase

Vo^ its MM
bks1^ need and comm^wity ^+c ►'wth

said to speeifie raiueo for service are ^^e only way to est^ ►
can be a good indicator that additional service will be needed in an area.

The PFD in the curreW am recommended denial of the Application north of Highway 46.
It cited the fact that the few requests for service north of Mghway 46 were in the fan soulheast comer

at the intersection of Highways 46 and 281.

I concluded dui BexarMeVs argument on the basis of the Creedmoor-Maha application was
not persuasive. In that osse, the Ali recommended CCN approval of essentially °poc1" of
uncertified land located between Ceedmoor's current service area and other providers, Almost all
of the land was contiguous to and within one-quarter mile of Creedmoor's ctment service

6
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From: •

G4'/21/20'05 15:34 FAX •
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dod certificabOn of less than atauad ^+abs-i° By
baunderies. It ap^xam the AU

am
^^^y q6^ m^y miles fi^am noKth tusovRh and

cantr^t, BcrM^'a dm&w to this letter 50=Pt to show the Size of BaatatMet'e requested
Gast^^ ^^
Service area north of Highway 46.11

Uiff[oolty to Datemis'"g Wbere to Certificate BezorMet

gMuMet contended it is impassi`ble to know wbere it will be certificated bmuse the

Bnlverde corporate limits are not dear flom the rccord. It uVed that because dW limits cbm*e
evidentiery record to ^^ 60 eaact

from time to tinne, it will be ^Y ^^^d that the PFD did not idetrtifY ^+"1^ ► of its
corporate limits of Butvczdc. B^oeaMtt also ^F cancern has been addressed at the
^ for ^^ show be included in the CCN. (00 ^tex
first part of this letter.) BulverdcJCIBRA. expwwd similar convcrnt•

•
The Executive DhMr ding'0ed' suftg the CCN area could be mapped by use of an

electronic Geographic b&r10af0n
^. The Executive Director maintained that

additional territory vwdd not be pwled for a CCN solely to. ease the burdens of cactoi;capby.

'GV'rth reference to the Problem of detcmniadag Bdverde's city limits at the time the CCN is
g^auted, the Commission can take administrative notice of those baundazies. Rule 201(f) Of ft
Texas Rules of Evidence say5 judicial notice OW be taken of a fact "at any stage of the
pMCCOding Mt Unft section (b) of Rule 201, notice may be taken of any fact that is ,MFabla of

by
MM to sources wl^M aw^' cannot reasonably be

dy d min,edaccurate and rq
qe^estioned. $ulverde's corporate limirs at the timethe Comm'

lssion takes action can be

with accuracY•

Conclusion

That concludes my remazke. 1bR& you for Y*Ur,

aw.Norman ' /
YI/trAtfi►C LAW Judge
Office of Adminstratirve Hrar[n8s

Min
cc: Mailing list

,.See Croodmoor-Mvh% pFp at 1, 4, 8, rnd 9-

"Ann with pusting CCNs are outl°ttd krun *

pppellate =mcts hmva tekai jodioisl notioo of fads. Flora v.
WoywSRet<remew&stem, 74 S.W.3'532,

538 (Tex. Appr Austin 20A no writ h6taty found?

7
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04"/21/`2U05 15:28 FAX

Vinson&Elkins

Apr 21 Nub I^1:04

.

FacsmilE:^l
Molly egg's mcagleavelaw-COM

Tel 512.542.8552 Fax 512.236.8280

Q0o1/o2s

Date:
From:

Molly Cagle
April 21, 2005
------------
u^ ^mhnr of Pagea: Hard COPY Follows:

ft ardin : YES

GUA 160.23007
Fax:

Phone:

To:
239.3311

LaDonna Castanuela
Texas commission on Environmental Quality _

Message:

Attached for FILING is Guadalupe-Blanco River Authority's Reply to Bexar Metropolitan

Water District's Response to Guadalupe-Blanco River Authority's Motion to Dismiss
A

copy is being provided via U.S. First Class Mail, too.

Thank you.

Confidentiality Notice: The information contained in this FAX may be confidential and/or privileged. This
FAX is inten Jed to be reviewed

initially by only the individual named above. It the reader of this TRANSMITTAL PAGE is not the intended recipient or a representative of thetine
the

herein
this at the

notify the sender by te ephone and retuum ihis^A < to d
FAX

intended recipient, you are
mis^FAX in erro^ please immed iately

dissemination

prohibifed. If you have

above address. Thank you.

aatl^ 2801 Via Fortuna, Suite 100, Austin, Tex. is 78746-7868
w+w+•velaw•con^

vinson & Elkins LLP Attorneys at Law Austin Beijing
Tel 512.542.8400 Fax 512.542.8812

Dubai Houston London Moscow Newyork Tokyo Washington
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SOAR DOCKET NO. 582-OS-1005
TCEQ DOCKET NO. 2004-1384UCR

METROPOLITAN §
BEFORE THE STATE &RCE

PETITION OF BEXAR
WATER DISTRICT TO COMPEL RAW § OF
WATER COMMITME NT FROM M

§
ADMINISTRATIVE HEARINGSGUADALUP

§
AUTHORITY

ORDER NO. 4

VACATING PROCEDURAL DEADLI

On April 7, 2005, Petitioner submitted a request that the existing procedural schedule in the
accomm

captioned matter be abated or that a new Procedural schedth
ule adoptBed,

^aubmit additional
additional time sought by Guadalupe-Blanco, Rtv^ A'
pleadings on its pending Motion to Dismiss_

On April 11, 2005, GBRA submitted a letter concurring with Petitioner's proposal that the

existing schedule be vacated, pending action on GBRA's Motion to Dismiss-

'
ALl hereby vacates the existing schedule. The

Based upon the Parties' rePnse°tations, on the Motion
parties will be directed to propose a new schedule, if necessaazy, after the

^'s ruling

to Dismiss.

PROCEDURAL QUESTIONS

be directed to Brenda Bishop at (512) 463-
Routine procedural and logistical questions may

to nde general
5766; however, please note that SOAH support personnel are not authorized Pro

advice or the interpretation of regulations or PolicY-

SIGNED April 12, 2005.

m^= ROX^^^
LAW JUDGEADMINISTRATIVE

STATE OFFICE OF ADMINISTRATIVE HEARINGS
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STATE OFFICE OF ADIVMSTRATM FJEARINGS

WQ.' L.IA1V1 P. CLEMENTS BUQAING, Jr-

300 Went Fifteenth Street
Austin, Texas 78701

Phone (512) 4754"-3
S 4994

DATE:

NUMBER OF PAGES INCLUDING THIS COVER SHEET:

REGARDING:

DOCKET NUMBER:

FROM:

FAX TO:

T--Z

ADER N ACAi'RN
nF^INES

'ri1D_SFNIMK ROGdM

wNo!

LOUIS ROSENBERG

MOLLY CAGLE

PAUL TERRILL

renr:ipR N'EVALA

(2l0) 225-5450

(512) 236-32S0

(512) 474-9888

(512) 499-0575

- ^^

.. '. ^

^^

arnT-r _ fttIMPHREY 0
(210) 225-54Du

SHANNON STRONG (COURTESY COPY)
(512)239-0606

TODD GALIGA (TEXAS COMM1SS10N ON
ENVIRONMENTAL QUALITY)

(512) 239-3311
DOCKET CLERK (TCEQ) (TEXAS CONII^QSSION ON
ENVIRONMENTAL QUALITY)

(512) 474-6704
KENNEDY COURT REPORTING SERVICES

TCEQ Docket Clerk, F^ N^^ S12R39-3'!11 SE CONTACT BRENDA. B1^O^bi) AT 51^J7S ^993

NO'T'E: IF ALL PAGES ARE NOT REC6IVED. >P1 T-A
message is privileged and confidential infommtlon intended only for the use of the

The information contained in this facsimile
above-named reciPient(s) or the individual or agent responsible to deliver it to the indcnded recipient.

You are hereby notified

is strictly Proldbited_ if you have received this
communication

that any dissemination, digttibu4on or copying of this and returt< the origu^al message to us at the address via the
commuai^cation in error, please immediately

notify us by telephone,

U.S, Postal Service. Thank you-



From: •
L1/?005 14:39 FAX

Vinson8Elkins
pevid P. 81srdce dblanke®velaw.com

Tel 612.642.8622
Fax 612.236.3314

April 11, 2005

The Honorable Mike Rogan
Administrative Law Judge
State office of Administrative

300 West 15th
Austin, Texas 78701

IP

^.^ C;LL; <i^ > C^i i I{,=

V,-a Facsimil.? (512•475•4994)

N
ocket No. 582-05-1405, TCEQ Docket o. 200Raw Water

Re: SOAH D Metropolitan Water District to Compel
Petition of Be ^ B1M^e AoR oiver Authority
from Guadalup -

Commitment

Dear Judge Rogan: ^^GJ;^") to address
on behalf of Guadalupe-Blanco River Authority (

We are writing
7 letter-two subjects in Paul Terrill's April brief in support of its

requested leave for GBRA to file a reply object to the request
On Apri16, when we req inclin

Mr. Terrill had advised us that h hadstoocheck with $e n^Met abouttinsMotion to Dismiss, us that he request leave.
Had vacating

for leave; however, he also informedWe had heard nothing further at the time we a oA propos^ order to that effect is
position.

schedule been raised, we would have ag
the existing
enclosed. Urisdic:ional issues, the

any
light of

signifi
the ou

cance•
tswelcannot spelk to BexarMet's

Lastly Mr. Terrill reports that "in,
ed in discovery n agreement to postpone discovery

parties have not engaged but there has been no agr ant the Motion,
reasons for not engaging in discovery, ending.

Of ^urse, should the ALJ

while the Motion to Dismiss remains
further discovery would be unnecessary.

V truly yours,

David . Blanke

Enclosure

LaDona Castanuela, TCEQ Chief Clerk
cc: All Parties and Counsel of Record

558725_l •DOC

Yirnon & Elldna LLP Attorneys at Law Austin eei1in9 Dallas

.,....,, ►
a ru,aton London Moscow Newyork Tokyo Washington

2801 Via Fortuna, Suite 100, Austin, TO) as 78746-7568

Te1512.542.8400 Fax 512_542.8612
www.valaw.com
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_ _ -
-.: t i ^ F S_.;.3 '^• :.^ 74

SOAH DOCKET N20^ 3^ UCR i
TCEQ DOCKET NO . ^.^,,E{= C? E,.^,,;; ^^: TIC_

pETITION OF BEXAR
COMPEL RAW §

WATER DISTRICT
FROM §

WATER COMMITMENT
GUADALUPE-BLANCO RIVER §

AUTHORITY

BEFORE THE STATE OFFICE

OF

ADMINISTRATIVE HEARINGS

ORDER NO.
DEADLINESVACATING PROCEDURAL

e Blanco River Authority's ("GBRA") Motion to Dismiss.

Before the ALJ is Guadalupe-Blanco requests that the existing deadlines in this
Bexar Metropolitan Water Districton that Motion. GBRA does not oppose that request.
matter be vacated pending a^^g

shed
The ALJ therefore vacates the scheduling deadlines previously

Order.11 be Ient ^5^,
once a ruling is made on GBRA's Motion to Dismiss, a

SIGNED April • 2005.

MIKE ROGAN
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

558752_I.DOC
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Vinson&.=Elkins

, -.;_, .^ . __ •
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David P. Blenke dbfankef7a(
=b, ^', i-C t t; iJi` ^ ± ^:^

Tel 512.542.8822 Fax 512^

P,pr l l cuu:,

Facsime

Z001 /003

From:

BI.-Ice

Dete:

April 11, 2005 DB 1112

Dav1d P.
Hard COPY Follows:Number Of Peges:

R!9 d
3 No

GUA160/29011
Fax:

Phane:

TO: 239.3311
LaDonna Castanuela
Texas Commission Environmental Quality

Please see attached for FILING. Thank You.

information contained in this FAX may be
confidential and/or privileged. This FAX is intenied to be reviewed

Confidentiality Notioe: The

initially by only
the individual named above. If the reader

of this TRANSMITTAL PAGE
is not the intended recipient or a representative of the

intended recipient, you are hereby notified that any review, dissemination
or copying of this FAX or the information conti ined herein is

prohibited. If you have received this FAX in error, please immediately notify the sender by telephone and return this FA;( to the sender at the

above address. I narnc you.

528270_1.DOC 2801 Via Fortuna, Suite 1fK), Austin, Tex us 78748-7568

Vinson & Elkins LLP Attorneys at Law Austin ^i1Wa^ngton
Tel 512_542.8400 Fax 512.542.8812 wY+w.velaw.com

Dubai Houston London Moscow New York Tokyo
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Vinson&Elkins
Molly J . Cagle mcagleevelaw.com

Tel 512.542.8552 Fax 512.238-3280

April 6, 2005

The Honorable Mike Rogan
Administrative Law Judge
State office of Administrative Hearings
300 West 15th Street, Suite 502B

Austin, Texas 78701

Fla Facsimile (512.475.4994)

Re: SOAH Docket No. 582-OS-1005,T Docket No. to Cornl^elURaw Water
Petition of Bexar

Metropolitan

Commitment from Guadalupe-Blanco River Authority

Dear Judge Rogan:

April 1, 2005, Guadalupe-Blanco River Authority ("G.^^") received
On Friday,

' "BexarMet's") response to GBRA's Motion to Dismiss
ly toBexar Metropolitan Water District s(

in the above referenced matter. GBRA respectfully requests the opportunity
al

fi
darleday

a re
from

BexarMet's response on or before
Mets ,res

2005,
ponse^GBRA respectfully r',quests that you

the date of GBRA's receipt of Bexar
not rule on the Motion to Dismiss until GBRA has filed its reply.

M t seeking
Yesterday, April 5, 2005, counsel for GBRA contacted

r Bex counsel for
TE'rrillheas not yet

BexarMet's consent to the foregoing request. Co
been able to reach his client's representative to discuss Ga t^BexarNlet hasl indicated neither
hopes that BexarMet's consent will be forthcoming,
its consent nor its opposition to GBRA's request.

Thank you for your time and attention to this matter.

Very truly yours,

Molly Cagle

cc: LaDonna Castanuela, TCEQ Chief Clerk

All Parties and Counsel of Record

557000_1.noc

•
h i3 r c " v.w

Q002/002

^,r ;^-
^ l..w

Dapas
2801 Via Fortuna. Suite 100, AustIn, Texas 78746-7568

Vinson & Elldns LLP Attorneya at Law A^in Beijing Tel 512.542.8400 Fax 512.542.8612 wr+w•velaw.com

Dubai Houston London Moscow NewYork Tokyo
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Date:
From:

' 6 2005
Ivi 11 Ca le

IAPn -)

r .U 1
Q001/002

° y 'g llwnber of Ppes: Hard Copy FoNows:

'd No
GUA160.23007

Fax
Phc no.

To:
239.3311

LaDonna Castanuela
Texas Commission on Environmental Quality

Messays:
Please see attached for FILING. Thank You.

This FAX

Confidentiality Notice: The infom'ation contained in this FAX may be confidential and/or priviteged- is War ded to be reviewed

iniUaNy by only the individual named above. If the reader
of this TRANSMITTAL PAGE is not the intended recipient or it representative of the

intended recipient, you are hereby notified that any review. dissemination or copYing
of this FAX or the information contained herein is

protrbited. If you have received this FAX in error, please immediately notify the sender by telephone and return this FA X to the sender at the

-ove address. Thank you.

at Law Austin Beijing Dallas
2801 Via Fortuna, Suite 100, Austin, Te) as 78746-7568

Virwon & Elldns LLP AttornsYs
washir+

Tsl 512.542.8400 Fax 512.542.8612 www.veIaw.aom

Dubai Houston London Moscow
New York Tokyo Ot^



From:5124749888 NAZEN^ILL
►t1/FRI 0459 FM

pocKET O. 2004-1384-UCx^
N

SOP+^ pOC^T NO. 582-05-1005
'BEFOwTSE

IN
^ ItETXTxON OF

WT,ROpOLITAN
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COMPE T^ W
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'FROM §
COl%
CCI^ ^E O^T'S( §
RIVER A,U'£S

STATE OFFICE

OF
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CT' S RESt'ONSE
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METROPOLITAN
R A^HOP^

To TOE GUADA^'UPE-B'LANCO''E

Paul Ni. Terrill III
State Bar NO

S.l4oW3rd S. Slobodi-n
State Bar No

. 24031510

bkzfN & TE"JLL, 1?.C-

810'V'V , 10kb St;^ 8101
pustin, Texas
(512) 4474-9100

14-9999 (fax)(5I2)

Louis T. Rosenberg
State Bar 1.40.17211300

ROST^N1gERG
LAW OPPlcv5 OF Lo cns T•

322 Martinez Texas 19205
San Antonio,
(21.0)
(,21,3)1225-545() (fax)
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PETITIONER
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^^o1^OX X"CAN
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^
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n
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Aol 1, 2005
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w ^tRRFYIATIONS^..r-

"ALJ" is
the abbreviation for Ad .. inistlative Law Judge

"BexarMet" rn
eans Bexax Metropolitan Water District.

"CCN"
means Certificate of CornVerlience and Necessity-

Quality
Executive Director of Texas Commission„

on Environment^ Q ^'

"ED" means

«C„gftp" means Guaddupe-131anco
River Authority.

"PFD" meacs proposal for Decxsaou•

"SOAH>' is the abbreviation for the State Office of AdMipastxative Hearings.

" is the abbreviation for the Texas CoMMIssion on Environmental
Quality,

"TCEQ

.. » i th
e abbreviation for the Texas Natural Resource Conservation

Co^ssiola.

TNRCC is tla

V
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^
HAZEN 1LE

L^5

TCEQ DOCKET NO. 2004-I384-UCR E
SOAHDOCKET NO. 582-05-104

Hk^F GLMKS 0'-Fl('

IN RE PETITION OF
BEXAR 1VMTgOFOLITAN

§
§

WATER DISTRICT TO §
§COMPEL RAW WATER
§COMMITMENT FROM

I,UPE-BLANCO RIVERGUADA.
AUTHORITYT"X

§

BEFORE THE STATE OFFICE

OF

ADMINISTRATIVE ffEAR](NGS

BEXAR METROPOLITAN
CO RIVER AUTHORITY'S MOTION O

GUADALUPE-BI.AN
O DISMISS

TO TIM HONORABLE ADMINISTRATIVE LAW JUDGE:

NOW CON41ES the BexarNletropolitan Water District ("BexarMet" or "Petitioner"), and Wes

this Response to Guadalupe-Blanco River Authority's ("GBRA") Motion to Dismiss ("GBRA's

Motioel), This Court has jurisdiction over BexarMet's original Petit-ton to Compel Raw Water

<'BexarMet's Petition!') pursuant to TEX.
Comnail^naent from Guadalupe-Blanco River Authority (

WATER CODE § 11.041 and 30 TEX. ADM1N CODE § 291.44. For that reason, and because every

purported jurisdictioDal defect alleged in GBRA's Motion is either uota-jurisdictional or without

merit, this Court should deny GBRA's Motion.

XtEr^o vcTroN

GBRA is a heavy-handed monopolist. Nowhere is GBR.A.'s monopolistic behavior more

evident than in the context of water rights_ GBRA controls a dominant share of water rights in the

Guadalupe River basin. Under a TCEQ permit, GBRA controls 90,000 acre-feet per year of raw

water in Canyon Lake. That water is not GBRA's - it is
a public resource, owned by the State in

trust for the benefit of the people of Texas.' Despite having almost 30,000 acre-feet per year of raw

Tax. WATER CODE § 11.021(a);
Lower Colorado River Authority v. Texas Dept- of Water

Resources, 689 S_W.2d 873, 875 (Tex. 1984).

1
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FAX No 512474988^ P.005/030
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water available for commitment,Z GBRA has refused BexaxMet's repeated requests for a mere 3000

acre-feet of water per year to serve B^^Met's present and future customers in Com^ County'

acreGBRA's refusal to provide BexarMet with additional water is attributable to GBRA's entry

into the retail water service market' in Comal County, Traditionally, GBRA has served as a

wholesale water provider, providing raw water to retail water service provides like BexarMet. Nov",

in areas including Co1nal County, GBRA has decided to leverage its monopoly on raw water into

water service.
Among GBRA's competitors in the Comal County

a monopoly on retail drinking

retail market is Bexazlvlet.
Rather than compete fairly, GBRA has abused its position as the

dominant holder of state-owned water in Conaal County to deny its competitor --- BexarMet - the

water useful to BexarMet's Comal County retail operations. By denying BexarMet's requests for

water GBRA has impropezly exercised monopolistic control over a public resource. GBRA's anti-
,

coinpetitive conduct forced BexarMet to bring this action. Because GBRA has 1-mPermissibly

refused to supply BeyarMet state-owned water under GBRA.'s control for BexarMet's use in Com.al

County, TCEQ and SOAH have jurisdiction over BexarMet's Petition, and GBRA's Motion to

Dismiss should be denied.

1.
FACTUAL AND pROCEDURAY. BACKGROUND

Rather than raising jurisdictional issues, roughly half of GBRA.'s Motion to Dismiss

addresses BexarMet's authority to serve in Comal County outside those
areas presently certificated

0675, 12759, 12760.3 TCEQ and SOAH jurisdiction over
to BexarMet under TCEQ CCN Nos. 10675,12759,12760.'

BexaxMet's Petition does notturn on how much
of Comal County BexarMet is authorized to serve.

Jurisdiction over BexarMet's Petition, is established because BexarMet is a "person entitled to

receive or use, state-owned water under GBRA's control for use in Comal County; and, 2)

attached as Exbdbit
to this Response. BexarMet's

2 See, Exhibit A to BexarMet's Petltion,
exhibits to this Response are included in an appendix hereto.

3 GBRA's Motion at 2-13-

2
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e^Met has complied with all pleading requirements contained in the Water Code and TCEQ's
Bx

rules.
Whether BexarMet may provide retail water service to additional areas of Com.al County is

a matter affecting TCEQ or SOAH jurisdiction. GBRA admits that BexarMet is presently
not

zed to serve in portions of Comal Cownty' G'BRA t'°erely disputes the extent to which
authorized

BexarMet may expand those operations. GBRA's entire argument concezningBexarlAet's authority

turns on GBTZA's strained reading of 2003 amendments
to expand its service area in Comal County

exarMet's enabling act, enacted as Senate Bill 1494 ("SB 1494")•S While the present and future
to B
extent of BexarMet's Comal County retail service area may affect the amount of water the TCEQ

may order GBRA to provide BexarMet - a merits issue - BexarMet's authority to expand its

Carnal County retail service has no bearing on SOAH or TCEQ's
jurisdiction over BexarMet's

Petition.
Nevertheless, GBRA's serious misstatements of fact and law regarding BexarMet's

authority to serve additional areas of Comal County requires a response.

A.
Generallaw authorizes BexarMetto serve additional portions of Comal County outside

its boundaries.

GBI.tA's claim that BexarMet may not expand its retail water service area in Comal County

aresult of SB 1494 is easily dismissed on review of BexarMet's powers and history of expaaasion-
as

ts creation as a governmental agency in 1945, BexarMet has been vested with
both general

From t
cial law owers. Since its establishment, Section 2 of BexarMet's enabling act has provided

and spe p

that BexarMet "shall have and be empowered to exercise all the rights, privileges, functions, and

powers of such governmental agency ••. as have been or may be
conferred by General Law upon

conservation districts. .,,,6
That general law power has been carried forward to the present

° GBRA.'s Motion at 10, n 29 2003, 78th Leg., R-S , ch. 375, 2003 Tex. Gem Laws 1593.
Sg 1 a94 was enacted as Actct of May 28, ^ 306 § 2(emphasis added).

6 Act of May 9,1945, 49 Leg , R.S_,

3
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unchanged .7
Section 3 of BexarMet's enabling act sets forth BexaxMet's additional powers,

providing that those special law powers are "in addition to the powers vested by the Constitution

and general laws" and that general law powers can be exercised "for the
greatest practicable

measure
of the conservation, preservation, and beneficial utilization of the public waters. --."8

GBRA's analysis of BexarMet's authority to serve in Comal County completely ignores

BexarMet's general law authority. Chapter 49 of the Water Code ("Chapter 49") is the general law

a
licable to all water districts in Texas, including BexarMet.

Water Code Section 49.002, entitled

pp

"Applicability," states that Chapter 49 "applies to all general and s,pecial law districts to the extent

that the provisions of this chapter do not directly conflict with a provision in any other chapter of

this code or any Act creating or affecting a special law district."' Thus, BexarMet may exercise any

power in Chapter 49 to the "greatest practicable measure" unless there is a"direct[] confliet."10

Chapter 49 authorizes water districts including BexarMet to extend their services outside

their boundaries. Section 49.211 - entitled "Powers" - provides that: "A district is authorized to

urchase, construct, acquire, own, operate, maintain, repair, improve, or extend
inside and outside

p lia'li,ces

its boundaries
any and all land, works, improvements, facilities, plants, equipment, and app

necessary to accomplish the purposes of its creation or the purposes authorized by this code or any

other law.""
Water Code Section 49.215 - entitled "Service to Areas Outside the Distzict" -

specifically provides that a district such as BexarMet may extend its services outside its boundaries

"to areas contiguous to or in the vicinity of the district-"12

In its extensive non jurisdictional
argument concerning BexarMet's authority to serve

additional areas of Comal County, GBRA never mentions Section 49.215 or BexarMet's general law

' See, Act of Jwae 18, 003, 780'Leg., R.S., C?a. 375 § 2.

B See,
Act of June 18, 2003, 78t6 Leg-, R.S-, Ch. 375 § 3(emphasis added).

9TSX, WATER CODE § 49.002(a) (emphasis added).

10
Act of June 18, 2003, 78t° Leg_, R.S., Ch. 375 § 3; TEX. WA7FR CODE § 49.002(a).

" TEX. WATER CODE § 49.211(a) (emphasis added)

12 '1'F-X.
WATER CODE § 49.215(a) (emphasis added) ("Section 49.215").

4
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authority.
General law empowers BexarMet to serve "areas contiguous to or in the vicinity of the

district," and that power does not
&ectly conflict with any provision of BexaurMet's enabling act.

As a result, GBRA's argument that BexarMet cannot serve additional
areas of Coraal County, in

addition to being irrelevant to urisdiction, is simply incorrect.

B,
$exarMet's general law authority to serve areas in the vicinty of its district does not

directly conflict with its enabling act.

The Legislature is well aware of the means by which it can state
a direct conflict with

BexarMet's enabling act, thereby withdrawing general law powers under Chapter 49_ In 1997, the

Legislature amended BexarMet's enabliuag actto address BexarMet's bonding authority and did just

that
Section 1 of HB 376 amended Sections 15A and 15B of BexarMet's enabling act to read as

follows: "Sec. 15A. Sections 49.181 and 49.183
Water Code, do not Q)21 to the issuance or sale

"a3
Sec. 15B then established BexarMet's special law power relating to bond

of District bonds.

issuance.
HB 376 plainly shows how general law authority is withdrawn - with clear and

unambiguous statutory language.

If the Legislature wanted to withdraw BexarMet's authority to expand its service area when

it enacted SB 1494, it clearly could have stated a direct conflict just as it did with BB 376. In Pla.in

terms, it could have said: "Section 49.215, Water Code, does not apply to BexarMet's service

e of SB 1494
outside the District." But the Legislature did not do so. Nothing in the plain languag

establishes the "direct conflict" with Section 49.215 that is required by Section 49.002(a).

The lack of the requisite direct conflict is illustrated in several ways_ First, it bears noting

that the "direct conflict" requirement in Section 49.002 sets a very high standard. The Attorney

General has interpreted this provision to mean that statutes are "in irreconcilable conflict, so that it

is impossible to comply with both provisions at the same time." Op. Tex. Att'y Gen. LO-98-124

at 2(1998). In fact, only one other statute iua Texas uses "directly conflict" language rather than the

1. A coy of HB 376 is attached as Exhibit B.
13 Act of May 15,1997,75^nLeg., Tt.S., Ch. 91, § P
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lower and more common "conflict" standard that allows implied coz<fllcts.'"

econd the elevated "direct conflict" standard has important implications for Statu
tory

S ,

construction.
Because Section 49.002 xequires a "direct

conflict" - instead of a mere indirect or

conflict
- i

t is axiomatic that a direct conflict can only be established by statutory a^^ge

implied - that "as
- not b resort to legislative history- Tbus, GBRA's almost exclusive reliance on language

y
deleted during dxafting of SB 1494 is misplaced because it cannot demonstrate a direct conflict in

the enacted statutory laagUage-15

Met's long history of expansion -
with the express approval of the TCEQ

Third, Bexar

Legislature's acceptance of the
TCEQ's interpretation - reinforces

the lack of

combined with tlae ter 49- Theact and Chap . The

conflict,
much less a direct one, between BexarMet s enabling

any

construct►
oo, of a statute by an adxnipustrative agency charged with its enforcement is entitle

d to great

weight-'6
Administrative construction is given even greater deference if the construction has been

on time by the agency and has been sanctiov.ed by long acquiescence by the
continued for a 1 g

Legislature. 17
For more than half a centur'Y, BexarMet has repeatedly expanded its water service

areas outside its boundaries to meet the water needs of customers in the several counties, including

with the express approval of the TCEQ
and the acquiescence of the Legislature.

Comal County, Ri hts Act
Fourth, when the Legislature enacted SB 1494, it did so to address the Voting

g

owadvvatec

blems raised in the Rios v BexarMet federal lawsuit and to remove BexartMeconflzcts with this
pro

Co mpare 'I^X. AGR1C. CODE § 149.007("A municip al
extent that ttx tec Yprovisions of this subchapter

'To

conflict with other provisions of this chapter, the provisions of this subck^aptez prevail");
TEX. WATER CODE

chapter has no effect") with TEX. AQtuC• CODE § 41.155 (
^al laws of this

thegenpzovisions of theconflict betwee^aThe provisions of the Water Code
ortation andCode,

the

Water

§ 54.234 ("In the event of any
evail."state applicable to the district and the pcovisions o^ Chaptero th

441
e districps}^sJ1 pr )

Code and the general laws of this state app bl^tic to show legislative intent,

ls Reliance on the deletion of language from a draft bill is pro
and courts have repeatedly held that the rejection of proposed language "is not a statement about legislative

of the statute."
See, e.g., Robinson v. Budget Rent-A-Car,

51 S.W.3d 425, 429 (Tex

purpose or the meaning
App. Houston [lst Dist.] 2001, nCo

i^ission of Texas, 883 S.W.2d 190, 196 (TeM 1994).

'^ State v. Public Utiltty
Tex. 1944) ; Bullockv Marathon Oil Co., 798 S.W.2d

" Stanford v. ,Butler,181 S.W.2d 269, 273 (

353, 357 (Tex. App -Austin 1990, no writ).

6
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authority. "W'hen it did so, it greatly
expanded - not contracted -

BexarMet's boundaries to

-uaclude the many water service areas
in Bex^, Medina, Atas^sa and Comal Counties not described

et's original enabling act. Yet GBRA/Bulverde would have, this Court believe than SB
in BexarM somehow

1494's dramatic expansion and ratification
of BexaxMet's expansion over a half-centurY

494
deprived BexarMet of the authority to expand further. Nowhere does the plain language of SB 1494

even remotely suggest that BexarMet cannot continue to expand to serve new customers.

after the enactment of SB 1494, the TCEQ has continued its consistent interpretation
-Fifth, as described

of BexarMet's authority to allow expansion of its service area outside its boundaries,
anthe TCEQ has granted

below. Since SB 1494 became effective, and over the protests of GBRA,
other counties-

As

by Be^caxMet for the transfer of several additional CCNs in Comal and ot
PP

As described below, the TCBQ has also approved an amendment to one of BexarMet s CCNs to

allow its expansion into a new service area in Bexar County.

'
to serve additional areas of Comal County has been established

C. BexarMet s autbority
in proceedings before SOAR-

is not the first time GBRA has challenged BexarMet's authority to expand in Comal
This

2000, BexarMet and the City of Bulverde filed competing applications at the TNRCC,
County- In Unlike
each seeking a CCN to provide water service to an area in southwest Comal County.

Bulverde lacks a water supply, pipeline infrastructure, and the experience and capability
Bexar'Met, lication, Bulverde chose to
to provide retail water service in Con^al County. Thus, 'x' its CCN app

GBRA (which has a raw water supply, but not an existing pipeline infrastructure or much
rely on by
experience providing retail water service) to fulfill its obligations under the CCN, if granted

TCEQ-
BexarMet and Bulverde's competing CCN applications were consolidated and referred to

a contested case
hearing (the "CCN Coratested Case").' g At SOAH, Bulverde and GBRA

SOAH for

►a
gpAHDocket NOS. 582-01-3633 & 582-02-0432, TCEQ Docket Nos. 2001-0697-UCR & 200 1 -

7
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raised the same issue that (3BRA has raised m'merous tbnes since - that Bey-arMet cannot provide

utside theboundaries set forth in its enabling act-19 GBp_A and Bulverde argued
retail water sezvxce o
that BexarMet would be exceeding its boundaries by serving additional parts of Comal County, and,

TNRCC should not issue the CCN to BexarMet- The parties briefed the issue
therefore, the

examined the issue
extensively and, after a contested case hearing, ALJ James Norman thoxougWy

Proposal For Decision ("PFD")^ attached as Eichib=• In the PFD, AL.J
and xendered a 118 page
Norman recommended that BexarMet's CCN application be granted and Bulverde/GB1LA.'s be

J specifically rejected GBRA and Bulverde's challenge to BexazMet's boundaries,
denied.dzo The AL J

$ulverde's focus on BexarMet's enabling act was ,not persuasive" because it

find.ba$ GBRA and to the
arMet' s general law authority under Chapter 49 of the Water Code. Z' According

ignored Bex s of
exarMet may act in ways not expressed in the BexarMet Act to accompliska the Purpose

AIJ, °'B

laws other than the BexazMet Act."
Id., p.83.

that Chapter 49 provides Bex^Met (and all other general law water
The AU explained of the

the authority to extend water services to "areas contiguous to or in the vicinity
districts) of its district

ct" and that "BexaxMet has applied to serve areas contiguous to or in the vicinity
distn to the AU, other

served by other public extitities."2z Fwcthermore, according
that are not being

ter 49 rovide BexarMet wit}a authority to expand its service area thxough TCEQ
provisions of Chap p

approved CCNS. Id- (citing "I'Ex.
WATER CODE § 49.215(d))-

and GBRA appealed to the'^CEQ Commissioners from the AX•J's decision, making
g^,vexde ssioners

arguments about BexarMet's boundaries that the ALT rejected.
The Com)ooa

the same und that BexarMet was
reversed the Ar-J and gXanted the CCN to Bulverde, but not on the

0951-'(7CR. See, g2b-bitQ-

{ 19 Ebit C, pp. 75-80.

20 Id., pp 75-76,118.
2+ Id., pp. 83-85. 49.215(a)).
22 Id., pp. 83-84 (citing TEX. WAT^t CODE §

8
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•cPPding_its boundexies_

has xecogni^zed BexaxM.et's authority to expand in Comal County since SIB
D. The TCEQ

1494-
has raised the same challenge to BexarMet's

in addition to the CCN Contested Case, GBZtA
^ts

boundari.es un other TCEQ matters. O^a tlaose occasions, the TCEQ has rejected GBRA's az^

t
ce on December 8, 2003 - after the effective date of SB 1494 - BexarMet filed an

For ins an ,
TCEQ to transfer CCNs owned by several water companies operating uoComal and

application with

counties to BexarMet ("CCN Transfer Application").
GBRA, again joined by Bulver e,

other
exarMet's CCN Transfer Application, asserting- "BexarMet does not possess the legal

protested B 4 small isolated

autlaority to provide water service anywhere vn Coma' County' except in those four ()

service areas certificated under water CCN No. 10675," precisely as it has alleged in its Motion to

s ss23
According to GBRA and Bulverde, "[alpproving the sale and transfer of WSI's an d

Di ^ without the legal
Diamond's water systems and CCN's [sic] in Comal county to Bexax Met, a utslity

to rovide water services to such service areas in Comal County would be against public
authority p

policy and in violation of state statutes and Commission's own rules."
Id.

er considering GBRA's'md Bulverde's protests, the TCEQ Executive Director reached
Aft

conclusion as the AX-J in the CCN Contested Case- Bex.arMet ]aas the authority to expand
the same

its service area boundaries throug}aTCEQ-granted CCNS.24 The TCEQ Executive Director rejected

's and Bulverde's protest, stating: "[wle have reviewed the criteria in Texas Water Code

C'B^'(complete

TWC) 13.301(e) and determined
ined that a public hearing will not be requested. You may

your proposed transaction as scheduled, or at any time after you receive this notification-" Bulverde

sought reconsideration of the TCEQ Executive Director's decision not to request a public
and GB'l:ZA e^ to

heacin
on GBgp^/Bulverde's protests. That request was denied, and GBItA failed to app

g

23 See, Exbabit .

2' See, g&_bit

9
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Travis County District Court within the allowed time for review of TCEQ's decision.
See TEX.

2001.171, § 2001.176(b),TEX• WATER CODE §§ 5-351, 5.354. That decision is now

Gov'T CODE §

fwal and unappealable. Id.
matter, the same issue of Bex^Met's boundaries mysteriously arose,

In yet another TCEQ
rejected by the TCEQ. In that case, BexarMet sought a CCN for unc^Bcated area

and it was again rbecause

in Bexar County
GBRA coil have no interest in. retail water service in Bexar County

_ o^ d.istrxct does not include Bexar County-
Nevertbeless, in an otherwise

GBR,q,'s ten c ry

ted matter, SB 1494 and BexarMet's ability to expand its boundaries
in Bexar County were

uncontes

raised by persons unimown•
questions arose, Frank Madla, the Senate sponsor of SB 1494, wrote to the

When those q

Director to explain the bill's intent and effect. See, E^F Senator Madla
TCEQ Executive Uact that were

explained that SB 1494 "repealed antiquated provisions in BexarMet's enabling
exp removed

inconsistent with the Federal Court's decision in a 1996 court case, Rios v.
BexarMet, and [l

li to regulate groundwater.,' Id.
Addressing the "con^sion" that had arisen on the

Be^tarMet's abx ty
CCN application, Senator lvladla stated that SB 1494 was not intended to "restrict or

uncontested
sox general law,

abridge certain powers of BexarMet existing in BexarMet's enabling statute

wer to ex and or acqwe additional certificates of convenience and necessity." Id.
especially the po p

1
2004, Senator Madla again wrote to the TCEQ Executive Director to "further

On April , antiquated
emphasize that my sponsorship of SB 1494 was directed, as stated above, to removing

Exhibit

sions of BexazMet's 1945 act and to confornn it to the
Rios v. BexarMet decision." See, '

provt sh the TCEQ s
Senator Madla farther stated that SB 1494, -was in no way intended to dinaiAa

G • rocessed by the
unsdiction to grant BexarMet CCNs in connection with any such application duly p

7 In other words, if the

Cozn^russion, whether the certificated area is within
or outside Bexar County.

ds BexazMet's application is qualified, SB 1494 should not be an obstacle to its
Conounassion fin

10
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approval." Id.

Following Senator Madla's letters, the TCEQ Executive Director approved BexarMet's CCN

Amendment Application #34354-C, again clearly showing that the TCEQ has not been persuaded

b the boundary argument that GBRA has raised time and time again, this time as a false
y

jurisdictional bar to this action.

E.

25 General law districts under the Water Code include: Water Control andw pos^ ^y D1stricts

(Chapter 51); Underground Water Conservation Di Water Improve ment7Distz^ets (Chapter 55), Drainage
(Chapter 53); Municipal Utility Districts (Chapter 54); atio^aDi.stncts (Chapter 58); certain

Districts (Chapter 56); Levee Improveuaer ►t District^a(Chapter 57),
ont►es (Chapter 64); Special Utility

types of Navigation Districts (Chapters 60 to 64);
Import

66 _
Districts (C)aapter 65); and Stormwater Control Districts (Chapter the purpose of controlling ... the storm

conducting studies... within the boundaries of the District"); and 3(t) ("to

two very different political subdivisions, with different Powers and duties- 6

zb See Act of June 18,2003, 786 Leg., R.S., Ch. 375 §2 ("for
3

("for cities and towns situated
and flood waters of the rives and streams situated in said District"); §()( provide. .. all• 3(e) ("to p
within the District!'); 3(d) ("dispose of all stonm and flood waters of the District");the purity of all the surface and underground waters of the District");
facilities ... essential for preserving p and a.11 sewage. .. of the Distzict"); 3(i) ("to
3(e) ("to formulate plans ... for the effective Wsa ^a^s^bu on facilities for the benefit of a city or town
make contracts with any person ... operating works, plants or facilities"); 3(s)
wxtlna:o, the District."); 3(r) ("to operate and maintain ... in the District any ose of

local("to enter into planning agreement with the Texas Water Devclopoa t cooperate with and support

provide service outside of its boundaries is wholly irrapposite.
See, GBRA's Motion at 5(discussuag

O. Tex. Att'y Gen. No. V-139 (1947)). Here again, GBRA misleads with its characterization of
p

inion
that opinion. GBRA refers to the subject of the op

as a water district. GBRA's motion at 5.

not a

It is not. The opinion dealt with a rive),
authority

- the Lower Colorado River Authority -

water district
like BexarMet. Op. Tex. Att'y Gen. No. V-139 (1947). As a river authority, GBRA

surely knows the difference.
River authorities and water districts draw their authority £zom

fundamentally different sources. Importantly, river authorities were not included in the 1995

comprehensive re-codification of water districts which resulted in water Code Chapter 49-
Thus,

p
Section 49.215 does not apply to river authorities. GBRA's citation to the A.G-'s opinion conflates

See, EAkblt I^-

')che authorities GBRA provides in support of its claim lend no support.

The 1947
A.G. opinion relied upon by GBRA is its discussion of BexarMet's authority to

11
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Like the 1947 A.G. opinion, the 1960's cases cited by the GBRA are misleading as well.

Both Trz-City and Harris County WCUa predate TEX. Wp.TFR CODE § 49.215's earliest predecessor

- TPX. WATExCODE § 54-519. Thus, theboldings of pi-City and Harris County WC-JD havebeen

superceded by
statute and have no application to this case-

One final point BexarMet is obligated to make
is that it is, by no means, claiming authority

"to roam at large throughout the State and distribute water
wherever it wishes without regard to

357 S.W.2d
limitations placed on it by statute" as was the district in

Harris County WCLD No. 58,

at 795. BexarMet is only" serving those areas
contiguous to or in the vicinity of its existing

And, as described above, BexarMet has sought and obtained the approval of the TCEQ

boundaries.

before it expanded its service area in each instance_

actio^a has no bearing on'f'C^Q or SOAH's
F GggA's pending declaratory judgment

jurisdiction over BexarMet's Petition

Disappointed by the -repeated rejections of its claims concerning SB 1494, CrBRA improperly

b assed the TCEQ's jurisdiction and filed a declaratory judgment action in Comaal County District
bypassed
Court. in that action, GBRA and a handful of its loyal confederates including Bulverde seek

declarations that would foreclose BexarMet from expanding its retail water service operations in

Comal County- BexarMet challenged the Comal County District Court's jurisdiction over GBR.A's

suit by a Plea to the Jurisdiction. In that plea, BexarMet identified multiple jurisdictional defects

including that GBRA' s suit was within the exclusive jurisdiction of the Travis County District Court,

or the exclusive and/or primary administrative jurisdiction of the TCEQ, and was barred by TEX.

WATER CODE § 49.066. The Comal County District Court denied BexarMet's Plea, from which

BexarMet took an interlocutory appeal to the Third Court of Appeals, The Third Court of Appeals

sustained the District Court's denial of BexarMet's plea, and BexarMet has filed a Petition for

Review in the Supreme Court for review of the Court of Appeals' decision. Since BexarMet has

----------------fire departments and economic development activities ...,within the District")

12
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challened the Comal County District Court's jurisdiction, the merits of GBRA's SB 1494 claims
g

were not before the court. To date, the only decisions on the merits of this matter have come from

and SOAH, which ahve both rejected GBRA's claim that AbexarMet xnaynot serve in
the TCEQ

areas not identified in its enabling act.

GBRA incorrectly proclaims that if the courts ultimately grant the declarations it seeks in its

Comal County suit, "such ruling would entitle GBR.A to dismissal of this proceeduag, mwhich case

it
would be unnecessary for the ALJ or Commission to rule on any xssue-" GBRA's Motion at 1

This statement reflects GBRA's fundamental confusion of merits issues with jurisdiction matters.

GBRA admits that BexarMet is presently authorized to serve in specified areas of Conaal County

ursuant to TCBQ-issued CCNs. GBRA's Motion at 9-10 & n.29. Given that admission, and that
p
BexarMet's Petition seeks water for use in Comal County, the issue of whether Bexaxlvlet maY serve

d tional areas of Comal County in the future goes to
the amount of water BexarMet may compel

ad t

GBRA to provide it, not to TCEQ or SoAff'slurisdietion over Bexarget's Petition-

)J. RESPONSE TO MOTION TO DISMISS

GBRA's Motion to Dismiss should be denied because no complaint raised by GBRA defeats

e'urisdiction of the TCEQ or SOAH over BexarMet's Petition. BexarMet's Petition meets the
the ^

licable pleadings requirements of the Water Code, Rules of Civil Procedure, and rules of the
app p

TCEQ. BexarMet has standing as a"person entitled to receive or use" state-owned water under

GBRA's control, because it seeks water for use in its retail water supply operations in Comal

County.
Moreover, BexarMet, as a municipal corporation, is a "person entitled to receive or use"

City of San
state-owned water from GBRA under controlling Texas Supreme Court Authority-

the

Antonio v. Texas Water Comm'n,
407 S.W-2d 752 (Tex. 1966). GBRA's Yepzese^atat^,oxas to

Su reme Court in that case
furthermore constitute a judicial admission that BexarMet is a`person

p

tled to receive or use" state-owned water under GBRA's control. GBRA is judicially estopped
entitled

13
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A.

advocating a contrary position in this proceeding. Finally, the rssues of whether GBRA's
from from

offer of 428 acre-feet of water in response to BexarMet's request for 3000 acre-feet, and

et's entitlement to the amount of water requested, present fact questions that do not
partial

Bexa,rNl

undermine SOAH or TCBQ's jurisdiction.

Bexar
11.041 ("Section 11 .041"), and states a claiz^a for which it

under
^x. WATER COPE §

for

be
actions anted relief. Ignoring the notice pleading standard of'nEx. R CN. P- 47, GBRA declares

should gr

that Section 11.041 "requires BexarMet
to dew^onsn"ate,

in its petition" that it is a person "entitled

use" state-owned water under GBRA's control." Under the governing Texas Rules of
to receive or
Civil Procedure, BexarMet need only include in its Petition "a short statement of the cause of action

t to give fair notice of the claim involved," and " a demand for judgment for all the other
sufficient

relief to
which [BexarMet] deems [itsel£J enti^ed.s28

BexarMet's Petition clearly satisfies this

gexaxlVIet's Petition satisfies the applicable pleading requirements.

M t's Petition satisfies the applicable statutory and regulatory pleading requirements

standard. provide it
In its Petition, BexarMet states that its Petition is brought to compel GBR.A to P

ned water under GBRA's control, pursuant to Section 11.041 29 BexarMet unambiguously
state-owned of raw
requests that the TCEQ "order GBRA to provide BexarMet with 3,000 acre-feet per year

at a-ust and reasonable rate,"" BexarMet's petition provides a

water for use in Comal County J
and identifies the grounds supporting xts

concise
statement of the facts BexarMet relies upon,

requested relief.j'
BexarMet has also satisfied the judicially applied test for fai,r notice, which is

GBRA's Motion at 14 (emphasis added). 50^, s^es merely require BexarMet's

za -^. F, Ctv. P. 47. Consistent with "l^x. R. CN. P. 47,̂ "clear statement of the type, of relief,

of thp
grounds supporting the relief requested."petition to contain a"concise statement Of facts relied Upon

pon"
specific

action, or order desired ... and [an] identification

29 BexarMet's Petition at 1.
30 id. at Z.

31 BexarMet's Petition at 3-5, 6-7.
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