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BEFORE THE STATE OFFICE

,AR METROPOLITAN N §
OFN ptBEyPETITION,

WATER DISTR"IeT^T NTOFRO
APEL

M ^W § GS
WATER COMMITME § ADMINISTRATIVE HEARIN
GUADALUPE-BLANCO RIVER

AUTHORITY

-BLANCO RIVER AUTHpRwATER DISTRI T TO
GUADALUPE R METROPOLITAN

THE RESPONSE OF BEXAVER AUTHORITY'S MOTION TO DISMISS
GLTADALUPE-BLANCO RI

JUDGE:
THE HONORABLE ADMINISTRATIVE LAW

TO River Authority ("GB^^^)
and, pursuant to the

COMES NOW Guadalupe-BIanCO R Response of

Administrative ,s (
«ALJ^5»)

April 7, 2005 order, files this Reply to the Resp

's Motion to DismissLaw Judge

District ("BexarMet" or the "District'
,) to GBRA

Bexar Metropolitan Water

this proceeding-
INTRODUCTION

petition that
ails to overcome the fundamental defects in its

theBexarMet's Response f demonstrates that th
entally, BexarMet's Response unequivocally

warrant dismissal. Fundam
standing requirements of § 11.041 of the Texas

District cannot satisfy the minimum statutoryet cannot demonstrate that it is "entitled to receive or

Water Code. As a matter of law, BexarM

use water from any reservoir .. or lake" owned or controlled by GBR^'• 1
e is yet another demonstration of the District's

Additionally,
BexarMet's Response is

steadfast

'on of the 3,000 acre-feet it demands from GBRA

refusal to identify the portion
continuous supply of water to the four small areas in

rovide an adequate and act. In the
necessary to P e under its enabling

mal County that BexarMet is authorized to serv
Co

1 TEX. WATER CODE
§ 11.041(a).
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•
that it wants the 3,000 acre-feet to

^ ^
attached to its petition, BexarMet states

correspondence defined boundaries-
In it's petition,

supply areas both within and without its statutorily-
of the 3,000 acre-feet that it claims is needed

neither defines the specific portion
Commission to define that amount. Therefore, shouldBexarMet

not does it ask the GB^I to determine the
within its boundaries,

the

that BexarMet somehow is entitled to water from
either construe

ALJ determine must
which BexarMet is entitled, the ALJ necessarily

amount of water to matter now squarely before the Comal County

BexarMet's authority under its enabling act (a to supply
on that issue and determine only the amount necessary

District Court),3 or defer ruling $eX^Met's failure to

statutorily-authorized service areas, notwithstanding

Bexar1Vlet's four
ount.

laims or to request that the Commission define that am

define the specific amount it c act remains
fact that construction of BexarMet's enabling

either
Accordingly, in light of the

a

respectfully renews its request that the ALJ el

legal issue pending in the courts, GBRA ositive legal issues raised by

's
Motion to Dismiss now, by ruling on the disp

(i) grant GBRA to construction of BexarMet's

Motion other than the dispositive issue relating

GBRA in its ending litigation; or (ii) defer ruling

act that properly will be decided by the courts in p
d instead monitor the pending litigation inenabling

al issues at this time, an
to construction ofon those other dispositive legal

the dispositive legal issue relating

anticipation of rulings by the courts on

011
that its 3,000-acre feet demand

o
Ct,ons `for

2 See
BexarMet Pet., Ex. C at 3 (stating appeal") (emphasispresently certificatedsubject to

areas and
app

r

ojections of population and water demand for p future extent of BexarMet's
Pi not limited to,

the Bulverde CCN area now
GBR-A tobut n noting that the present

and f
areas including, at 3( of water the TCEQ may order

added); see also BexarMet Resp. affect the amount
Comal County retail service area may

provide BexarMet ") (emphasis added).
22nd Dist.

3 See
City of Bulverde v. Bexar Metro. Water Dist.,

No, C2003-1201A (

Ct., Comal County, Tex. Dec. 18, 2003).
SOAH DOCKET
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^ reason for
the ALL at this time, to direct

BexarMet's enabling act. In either case, GBRA sees no

s to ropose a new procedural schedule for this case.

the partie p ARGUMENT
TITLEMENTN

BEXARMET LACKS STANDING BECAUSE ITS CLAIM MA TER OF LAW

O WATER FROM CANYON RESERVOIR FAILS
AS

in its petitiOn, the
T et to explain,

ent statute and regulations required Bex^M
The pertinent GBR-A 4 Now on notice

of entitlement to the water that it demands from
arMet attempts,

grounds for its claim standing requirements, Bex

at its petition fails to plead the requisite statutory
that entitlement claim. BexarMet now claims that it is

11.041 of the Texasonse, to explain its
for the first time in its Resp

a

or use water" from Canyon Reservoir under §
1y operations in Comal" person entitled to receive

"it seeks water for use in its retail water supply
a matter of

Water Code because (1) » BexarMet's explanation fails as

County," and (2) it is "a municipal corporation. water from Canyon Lake.

Neither of these two claims entitles BexarMet to any
mal County D

o Not Entitle
law. N p operations in Co

A, BexarMet'S Retail
eWwater from l GBRA

BexarMet's attempts to expand its waterBexarMet to Comp
d in GBRA's Motion to Dismiss, unlawful andAs demonstrate e of its statutory authority are

operations in Comal County beyond the scop
supply

water for such illegal business ventures.

void.
BexarMet cannot claim entitlement to «CCN„) No. 10675

et's Certificate of Convenience and Necessity
County, the

Furthermore, while BexarM service to four discrete areas within Coma, County, the

authorizes BexarMet to provide water limited authorization does not entitle BexarMet to

has acquired such etition" to
mere fact that BexarMet

1 requiring BexarMet's "written p
y ^BexarlVle ] s

See
entitled to receive or use the o water"4

TEX. that [

WATER CODE § 11.041(a)( )(

S BexarMet^ ^s «an explanation
"showing • • 291.44(a)(3) (requiring

petition
include);a 30 TEX. ADMIN . CODE § petition) •

entitled to receive or use the water" at issue in the

5
See GBRA Mot. to Dismiss at 4-10.

SOAH DOCKET
NO. 582-05-1005

TCEQ DOCKET NO. 2004-1384-UCR
to Dismiss Reply - Page 3
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• BexarMet. BexarMet hasz R, ,
water from canyon Reservoir, nor obligate GBRA to supply water to

not cited, and cannot cite, any provision in the body of laws and regulations governing the

issuance and operation of CCNs
that entitles BexarMet to water under GBRA's control, nor

obligates GBRA to supply it.6
obtain its CCN authorizing it to provide service to limited areas of Comal

Moreover, to 0
as re uired to demonstrate to the Texas Commission on Environmental

County, BexarMet w q
l of water" and

"TCEQ" or the "Commission")
that it had "access to an adequate supply

Quality ( lication
" rovide continuous and adequate service" to those areas. 7 In its app

would be able to p

for CCN No.
10675, BexarMet could not have legitimately represented that it had a contract with

of water from Canyon Reservoir. As the case law demonstrates, in addition
GBRA for a supply

l
water rights, such a contract is one of only three forms of entitlement to

to actual, physica g

ve or use water that have historically been recognized under Texas water law.
recei to bring a claim

BexarMet maintains that such forms of entitlement are not necessary
g

Texas Water Code. The District claims that if it had a contract with
under § 11.041 of the

l or riparian water right, "it would never have a need for recourse to Section
GBRA, or a physical p

„9
BexarMet's argument finds no support in Texas water law and

11.041. However,

6 See
TEX. WATER CODE CH. 13, Subch. G; 30 TEX. ADMIN• CODE CH. 291.

7 TEX. WATER CODE § 13.241(a),
(b)(2); see also id. § 13.246(c).

erson conserving or storing water "may
8 See id.

§ 11.036(a) (stating that any per ersons, corporations, or water

1 the
water to any person, association of p

contract to supp y acquire use of the water"); see also
water

GBRA's Mot. to

having the right to
the three forms of entitlement to receive or use

that have
improvement
Dismiss at 15_18 (discussing

districts

historically been recognized under Texas water law)-

9 BexarMet Resp. at 16.

5OAH DOCKET NO. 582-05-1005

TCEQ DOCKET
NO. 2004-1384-UCR

GgRA's Motion to Dismiss Reply - Page 4
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jurisprudence.to
Indeed, the two cases relied upon by BexarMet for this proposition

- Boyt

- confirm that, in the absence of a contract for water supply^ a person's

Realty Co. and LaCour
person's rights

to water service under § 11.041 has historically been derived from the p
entitlement

as a riparian landowner.

Comm 'n V. Boyt Realty
Co., the Court of Appeals addressed claims under

In Texas Water Com

neighboring a canal system.t t Relying upon
TEX. WATER CODE

§ 11.041 brought by landowners
te court found that the landowners had "a statutory right under the Water

§ 11.038(b), the appellate a water
" from the canals adjoining their properties.12 Pursuant to § 11.038(b),

Code to use water holding a possessory
u lier is obligated to furnish available water to a person owning or

s pp t3 Thus, in Boyt Realty Co., the petitioners'

interest in land adjoining the water supply•
11.041 was derived from the

entitlement to a supply of water at reasonable rates under §

,
rights as holders of possessory interests in lands adjoining irrigation

petitioners riparian water

t Realty Co.
provides no support for BexarMet's sweeping assertion

canals.
ta Accordingly, Boy

11.036(a) provides that any person conserving
10 For instance, TEX. WATER CODE § person ... having the right to acquire

water "may contract to supply the water to any
or storing appellate court in

Brushy Creek Mun. Util. Dist. v. Texas Water Comm 'n

use of the water" The apcontracts contemplated by § 11.036 "are subject to Commission
72 (Tex. App Austin 1994), rev'd on

found that the water supply
revision and control" under § 11.041. 887 S.W.2d 68,

1996).
other grounds, 917 S.W.2d 19 (Tex.

t 1 10 S.W.3d 334, 337-339 (Tex. App.-Austin 1993, no writ).

12 Id. at 339.
11.038(a) (providing that "[a] person who owns or

13 See also TEX. WATER CODE §
holds a possessory interest in land adjoining or contiguous to a canal, ditch, flume, lateral, dam,of water in the canal, ditch, flume,

reservoir, or lake ... and who has secured a right h
tothe use

such water).
lateral, dam, reservoir, or lake is entitled to be supped"

SOAII DOCKET
NO. 582-05-1005

TCEQ DOCKET NO. 2004-138 Pa e 5

GBRA's Motion to Dismiss Reply - g



^
•

that all "persons within GBRA's statutory district" are entitled to whatever available water exists

in canyon Reservoir.

on LaCour V. Devers Canal Co. is similarly misplaced. 15

BexarMet's reliance up

extensively from the appellate court's opinion to support the District's claim
BexarMet quotes 11.041.
that it does not need a water supply contract with GBRA to maintain a claim under §

statement in the LaCour opinion, one

BexarMet, however, omits from its reply a key

win the passage quoted by BexarMet. In that statement, the court explained
immediately follo g

reason that a person having no water supply contract may petition for water service
that the

the predecessor provision to § 11.041, is because the purpose of such a
under Article 7560, 9516

" establish the petitioners'] rights as
riparian owners to a certain water service.

petition is to
bove the entitlement of an owner of land adjoining a canal to receive and use

As discussed a ,
from contract but from his or her possessory interests in lands adjoining the

water derives not

canal. 17

`[Tlhose owning or holding a possessory
14 See Boyt Realty Co., 10 S.W.3d at 339 ("

are
land adjoining the canal or any of its parts,

entitled
St^ 2d 851t 861 62 (Tex

title to

reasonable

at just an

right or the j
rates."' (quoting Trinity Water Reserve, Inc. V. Evans, 8

App.-Beaumont 1992, no writ)).

1s 319 S.W.2d 951 (Tex. Civ. App.-Beaumont 1959, writ ref d n.r.e.)

16 Id. at 953 (emphasis added).

tin Trinity Water Reserve, Inc., 829

17 See Boyt Realty Co., 10 S.W.3d at 339 (quo g « B decisional precedent,

S.W.2d at 861-62); Trinity Water Reserve, Inc., 829 S'he persons or entities owning or holding
under the common law as well as the statutory

right or title to l
canarn or ditch and who shall have secured

and that adjoins any furnished with the irrigati on water also.");
a possessory irrigation water shall be fu Austin
right to the use of the said img 638 S.W.2d 55, eT 7^eT^ridep a. statutoryt OfLower Colo. River Auth. v. Tex. D f r the^tatement,that water supp rev'd on other
1982) (citing § 11.041 as supp

ort
to furnish water to adjoining landowners under reasonable demand"),

duty
grounds,

689 S.W . 2d 873 (Tex. 1984).

sOAH DOCKET NO. 582-05-1005

TCEQ DOCKET NO. 2004-138
6GgRA's Motion to Dismiss Reply - page



•
does not and cannot claim entitlement to water in Canyon Reservoir based on

BexarMet

any riparian-landowner theory.
Nor does it claim any of the other forms of entitlement

o ized under Texas law. l g Rather, BexarMet would have the Administrative
historically rec gn

the re uisites for entitlement to water under the statutory and common law and
Law Judge ignore q

open the gates of Canyon Reservoir to anyone in GBRA's district that demands water. Reducing

of roof under § 11.041 to a mere showing of the petitioner's presence in the water
the burden p

t
would eviscerate the statutory requirement of entitlement to receive or use the

supplier's district

water.
The terms of § 11.041 - limiting claims to only those persons "entitled to receive or use

st
be given effect; they must not be interpreted in way that renders them

water" - mu ^

meaningless. 19

e re uirement in § 11.041 that petitioners demonstrate their entitlement to the water
Th q

that the class of persons entitled to a given supply of water is not unlimited.
at issue indicates 11.041

persons are entitled, all others are not.
A person's entitlement to water under §

Certain pe ht to
etermined by reference to other statutory provisions governing a person's rig

should be d
xas20 In Chapter 11 of the Texas Water Code - in the provisions governing water

water in Te

----------------

18 See
GBRA's Mot. to Dismiss at 15-18.

19 See Williams v. Adams,
74 S.W.3d 437, 439 (Tex. App.-Corpus Christi 2002,

pet. denied) (lain and common
effect . . .holding that proper statutory construction should "look to the p

meaning of the statute's words, viewing its for a

them full
purpose"' (quoting

umed to haveebeen us d ving

m
Perkins v. State, 367 S

word
.Win•2d a 140,

statute
146

p
(Texre.1963 ;

Tex.

iding standard of statutory interpretation that
App.-San Antonio 2000, no pet. h.) (citing "the guiding

that `every State v. Vasquez, 34 S.W.3d 332, 334

word and phrase of a statute to have meaning
we must presume the legislature intended everyt" and rejecting an argument that would render a "distinct term" in the statute a
and effec
"nullity").

See , e.g., Williams v. Adams,
74 S.W.3d at 439 (providing that, when interpreting

20
a statute, courts may look to "laws on the same or similar subjects").

SOAIH DOCKET NO. 582-05-1005

TCEQ DOCKET NO. 2004-1384-UCR
GBRA's Motion to Dismiss Reply - Page 7
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Most notably, it appears in § 11.038, the provision

rights - the term "entitled» is used sparingly•

which codifies the rights of riparian landowners, and in § 11.040 concerning
discussed above

r rights. Immediately following these provisions is § 11.041, which, much like

permanent water in terms of persons "entitled to receive or use water
from any canal, ditch,

§ 11.038, speaks
suggests

me lateral, dam, reservoir, or lake.„21
Nothing in the legislative history of § 11.041

flu ,
that when the Legislature required a showing of entitlement in § 11.041, it intended to extend the

entitled to water beyond the riparian landowners and permanent water right
class of persons

038 and 11.040. BexarMet certainly cannot provide any support for its assertion
holders in § § 11 erson
that the class of persons entitled to demand water from GBRA includes each and every p

present in GBRA's statutory district.

BexarMet Is Not A Municipality Entitled to Receive
Water from GBRA

B. other
Section 2 of BexarMet's enabling act states that the District was created as, among

« ici al corporation."
From this statement, BexarMet reasons that it is a

things, a mun p

" no different than the City of San Antonio, and therefore entitled to water from
«municipahty,

GBRA pursuant to it's reading of the Texas Supreme Court's holding in
City of San Antonio v.

Texas Water Comm 'n22
BexarMet's reasoning is fatally flawed in every respect.

umin that BexarMet can claim status as a municipal corporation, which it
Even ass g

23 •' -evident that BexarMet is not
a municipality. In an effort to avail itself of the

cannot it is self

21 TEX. WATER CODE § 11.041(a) (emphasis added).

22 407 S.W. 2d 752 (Tex. 1966).
to this

obligates23 BexarMet's purported status as a "municipal corpoCanyon Reservoirelnor,
proceeding, in that it neither entitles BexarMet to water from

anY
BexarMet's disingenuous claim of

GBRA to supply that water to BexarMet. Nevertheless,orted "municipal corporation" status
proceeding because of its purported

special entitlement in this manly because BexarMet made similarly disingenuous claims in
warrants a response here, p

SOAR DOCKET NO. 582-05-1005

TCEQ DOCKET NO. 2004-138 Pa e 8
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al corporation" and

.
o o inion, BexarMet uses the terms "municip

city of San Antonio p

"' interchangeably throughout its Response.
The two terms, however, are not

"municipality

interchangeable. which
law and TCEQ regulations define the term "municipality" to mean a city,

Texas

all is not. 24
Moreover, various provisions of the Water Code and TCEQ's

BexarMet unequivoc y

ish between a municipality and a special law district, such as BexarMet,
regulations distinguish

created pursuant to Article XVI, § 59, of the Texas Constitution25 This distinction is recognized

For instance, the Austin Court of Appeals, in
Lower Colo. River Auth.,

Bulver

in case law as well.

See

edin
- the CCN dispute between BexarMet andthe ityC2001f 0697 UCR and

another TCEQ proce g TCEQ Docket Nos

SOAH Docket Nos. 582-01 eXa3rManResp at 7-9, Ex. C.
2001-0951- UCR; see also

ithstanding the fact that the Commission enteredN and denlying B xarMet'sMoreover, notw anting Bulverde's application for a CC
Bulverde CCN proceeding gr
competing application, and notwithstanding the fact that theheavily

Commission's order has been

affirmed by a Travis County District Court, BexarMet relies
Proceeding for the proposition that it can serve a W thin BexarMet's boundaries

in Comal County that are

Decision in that act and included however, that
not expressly authorized in BexarMet's enabling

case because
limited purpose. See BexarMet Resp. at 7-9. fespecial entitlement

to
titlement in

mention,
that

for that
the ALJ in that proceeding rejected BexaMet,s claim

3-4 Jan 21,purported "municipal corporation" status. See Letter from Hon. James W. Norman, State(Jan.
of its General Counsel, TCEQ
Office of Administrative Hearings, to Duncan Norton,
2003) (attached as Exhibit A). The ALJ in this case should similaorationct B^uaMBexalMet^s

special entitlement here because of its purported "municipal corporation under Art. Xl, § 4 of the Texas
not a city, and it likewise is not a municipal corp

Constitution.
13.002(12) ("`Municipality' means cities existing,

24 See, e.g., TEX. WATER CODE § special laws of this state."); 30 TEX.
created, or organized under the general, home-rule, or("Municipality--A city, existing, created, or organized under the
ADMIN. CODE § 291.3(25)
general, home rule, or special laws of this state.").

concerning "rates charged by a
25 See, e.g., TEX. WATER CODE § 13.044 (ursuant to Article XVI, Section 59,

created p
municipality for water or sewer EX IADM^^ districtODE § 291 45 (same).
of the Texas Constitution ), 30 T

SOAH DOCKET NO. 582-05-1005

TCEQ DOCKET NO. 2004-1384-UCR
GgRA's Motion to Dismiss Reply - Page 9
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0 „26

that a special law district created under Article XVI, § 59,
"is not a city or town.

opined
discussed below, this distinction is also reflected in the provisions of

Additionally, as

'

n enabling act. Furthermore, BexarMet's website proclaims that the District "is
BexarMet s ow

independent of municipal and county governments," providing further proof that BexarMet is not

a municipality and does not consider itself to be one. 27
find no support for

BexarMet cannot avail itself of municipality status and, therefore, can find no support

e Ci o San Antonio
opinion or GBRA's briefing in that matter. In its opinion,

its petition in the tY of

me Court reasoned that "GBRA cannot legally refuse to sell municipal water to any
the Supre

^,28
The Court's statement does not extend to water or special law

particular municipality.

entities, such as BexarMet, that purport to be municipal corporations, but cannot
districts, nor to ment of the

asonabl
be considered municipalities.

The Court's opinion addressed the argu

re y
ourt the City of San Antonio, a municipality in every sense of the word. The

party before the C ,

'
es not extend to non-parties, such as BexarMet, that are not similarly situated.

Courts opinion do

similarly,
GBRA's briefings to the Court in the

City of San Antonio case repeatedly

's obligations to provide water to
"municipalities" and "constituent cities,"

referenced GBRA g

26 638 S.W.2d at 573-74 (emphasis added).

27 The History of BexarMet, available at
http://www.bexarmet.org/historyl .htm.

28 407 S.W.2d at 768 (emphasis added).
Contrary to BexarMet's assertions,

GBRA

claimssin any

's statement in its Motion to Dismiss was true
precursor °UO s as GBRA

not
tgto Dismiss

under § 11.041 of the Texas Water
court in

Code or
City it opf San Antonio

did not have before it a petition to

at 16. It is undisputed that the
water. See 407 S.W.2d

Court

under § 11.041 of the Texas Water Code or its precursor provisions. Rather, the

compel waswateraddressing competing applications for permits to appropriate

at 7754-56.
SOAH DOCKET NO. 582-05-1005

TCEQ DOCKET NO. 2004-1384-UCR
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neither of which describes BexarMet.29
To refute San Antonio's assertion that the Canyon

permit impermissibly granted GBRA the unfettered right to decide, at its sole discretion, whether

to supply water to municipalities,
GBRA explained to the Court that "broad and ample

30

remedies" are available should GBRA fail to supply water to
a municipality.

It was in this context that GBRA cited the holding in
Allen v. Park Place Water, Light &

Power Co.31
Despite the repeated references to municipalities in GBRA's brief, BexarMet

blatantly attempts to misconstrue GBRA's citation of the
Allen opinion. GBRA did not cite

Allen
for the proposition that GBRA was obligated to supply water to anyone that demanded it.

Indeed, the limited holding in Allen does not support such a broad proposition. The Allen

opinion addressed the refusal of a local water supply corporation - not a river authority - to

supply groundwater, for domestic purposes, to landowners within the corporate limits of the

municipality
where the water supply corporation's charter specifically declared that the

corporation was formed to supply water to members of "the public residing [in] and in the

vicinity of' the municipality.32
Accordingly, BexarMet can find no support in the Allen holding,

or GBRA's position before the Court in
City of San Antonio, for its contention that GBRA must

supply water to BexarMet and anyone else who may demand it, regardless of entitlement.

Because BexarMet is not a city, under BexarMet's argument,
any person who wants raw

water from Canyon Reservoir for use on any land within GBRA's ten-county statutory district is

29 See, e.g., BexarMet Resp., Ex. J at 48-50; see also, e.g., BexarMet Resp., Ex. I at

19-20 (noting that GBRA is required by its enabling act "to serve all
cities within its boundaries

without discrimination") (emphasis added).

30 BexarMet Resp., Ex. J at 50.

31 266 S.W. 219 (Tex. Civ. App.-Galveston 1924, writ ref d).

32 Id. at 220-23.

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
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« " it.
This argument is not only completely without support in the law, it is illogical

entrtled to

a to state policy related to water planning.
BexarMet is arguing that GBRA

and contr ry

tivel holds a CCN that requires
GBRA to provide raw water from Canyon Reservoir to

effec y

anyone within a ten-county area who demands it for any use authorized under the Canyon

water riht.
Narrowing the class of people who are "entitled" to the water to only

Reservoir g

want to use the water for "municipal use," or to only those who hold CCNs from the
those who

n re uiring them to supply treated water to those within defined areas, does not make
Commissio q

's argument any less absurd. In that case, BexarMet's argument would mean, for
BexarMet gu

that a erson owning five acres of land in Refugio County could subdivide that
example, p

sa
twenty lots, obtain a CCN from the Commission by representing that it will

property into, y,

treated
oundwater to those lots, and then demand that GBRA supply him or her water

supply gr

from Canyon Reservoir for "municipal use." BexarMet's argument would mean that if GBRA

t person would have standing to maintain an action before the commission under
refuses, that p

§ 11.041 to force GBRA to supply water from Canyon Reservoir to that person.

STATUT
BEXARIVIET'S AUTHORITY TO SERVE AREAS

OUTSIDE
TO DE CDELY-DEFINED

BOUNDARIES IS A QUESTION FOR

defends its steadfast refusal to justify any specific amount of water on grounds
BexarMet

ount of water that TCEQ may order GBRA to provide BexarMet is a fact question.
that the am

tion however, turns upon a determination of the areas that BexarMet is authorized
That fact ques ,

BexarMet
to serve - a decidedly legal question. 3 In the correspondence attached to its petition,

it
wants the 3,000 acre-feet to supply undefined areas in Comal County both within

states that

156 S.W.3d 79, 89-90 (Tex.
33 See Bexar Metro. Water Dist. v. City of Bulverde, provide water-

utility - Austin 2004, pet. filed) (holding that the issue of `whether BexarMet may p

utility service outside its boundaries" is "a question of law").

SOAH DOCKET NO. 582-05-1005

TCEQ DOCKET NO. 200 -1384CR
12Page
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and without its statutorily-defined boundaries.34 In it's petition, BexarMet neither defines the

s ecific portion of the 3,000 acre-feet that it claims is needed within its boundaries, nor does it
p

ask the Commission to define that amount. Therefore, should the AU determine that BexarMet

somehow met the statutory threshold for entitlement to water from GBRA, to determine the

amount of water to which BexarMet is entitled, the AU necessarily must either construe

BexarMet's authority under its enabling act, or it must defer ruling on that issue and determine

only the amount necessary to supply BexarMet's four statutorily-defined areas, notwithstanding

BexarMet's failure to define the specific amount it claims or its failure to request that the

Commission define that amount.

By virtue of its petition demanding water to supply to undefined areas in Comal County

both within and without its statutorily-defined boundaries, BexarMet asserts authority to provide

retail water utility service outside of its boundaries.
As detailed in GBRA's Motion to Dismiss,

BexarMet's authority to provide service outside its statutory boundaries is an issue currently

pending in the Texas courts.35 In those proceedings, the Austin Court of Appeals has held that

construction of BexarMet's enabling act is "for the court to decide."36
Accordingly, GBRA

respectfully submits that the courts in the pending litigation - not the AU in this administrative

roceeding - should rule on this dispositive issue. Indeed, this issue need not be addressed at all
p

34 See
BexarMet Pet., Ex. C at 3 (stating that its 3,000-acre feet demand is based on

and
rojections of population and water demand for presently ea now

certificatedubjareas
ect to appeal" )(emphas^sp

areas including, but not limited to, the Bulverde CCN ^

added); see also BexarMet Resp. at 3 (noting that "the pof water the TCEQ maytordeBr GBRAtto
Comal County retail service area may affect the amount

provide BexarMet") (emphasis added).

35 GBRA Mot. to Dismiss at 11-13.

36 Bexar Metro. Water Dist, 156 S.W.3d at 90; see also Williams v. Adams, 74

S.W.3d at 439 ("Matters of statutory construction are questions of law for the courts to decide.").

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384CR
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ants

^
is case if the ALJ decides to rule now on other dispositive issues raised by GBRA and gr

in th

'
Motion to Dismiss for any one or more of those reasons - in particular, if the ALJ finds,

GBRA s

onstrated above, that BexarMet has failed to show that it is "entitled" to any water from
as dem

Canyon Reservoir.

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-138P4aIIC R
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CONCLUSION AND PRAYER

For the foregoing reasons, GBRA respectfully requests that the ALJ either (i) grant

5tion to Dismiss now, by ruling on the dispositive legal issues raised by GBRA in its
GBRA s Mo

Motion other than the dispositive issue relating to construction of BexarMet's enabling act that

properly will be decided by the courts in pending litigation; or (ii) defer ruling on those other

dispositive legal issues at this time, and instead monitor the pending litigation in anticipation of

the courts on the dispositive legal issue relating to construction of BexarMet's
rulings by arties

in
act. In either case, GBRA sees no reason for the ALJ, at this time, to direct the p

enabl g

to propose a new procedural schedule for this case.

Respectfully submitted,

Molly Cag /State B . 03591800

David P. B anke/State ar No. 02453600

Bryan J. Moore/State Bar No. 24044842

VINSON & ELKINS L.L.P.

The Terrace 7
2801 Via Fortuna, Suite 100
Austin, Texas 78746
Telephone: (512) 542-8552
Facsimile: (512) 236-3280

Roger Nevola/State Bar No. 14937500

LAW OFFICES OF ROGER NEVOLA

P.O. Box 2103
Austin, Texas 78767-2103
Telephone: (512) 499-0500
Facsimile: (512) 499-0575

ATTORNEYS FOR GUADALUPE-
BLANCO RIVER AUTHORITY

SOAU DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
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CERTIFICATE OF SERVICE

I
certify that a true and correct copy of the foregoing Guadalupe-Blanco River

Authority's Reply to the Response of Bexar Metropolitan (s) via electron Bl mail
iss was served on the following person(s)

River Authority's Motion
21 DOOS.facsimile on April ,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

OFFICE OF PUBLIC INTEREST
COUNSEL, TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

BEXAR METROPOLITAN WATER

DISTRICT

BEXAR METROPOLITAN WATER

DISTRICT

Docket Clerk
Office of the Chief Clerk
P. O. Box 13087
Austin, Texas 78711-3087
PH: 239-3300
FAX: 512/239-3311

Todd Galiga, Staff Attorney
Texas Commission on Environmental Quality

P. O. Box 13087, MC-173
Austin, Texas 78711-3087
PH: 512/239-0600
FAX: 512/239-0606
Email: tgaliga@tceq.state.tx.us

Scott Humphrey
Office of the public interest Counsel
Texas Commission on Environmental Quality

P. O. Box 13087, MC-103
Austin, Texas 78711-3087
PH: 512/239-6363
FAX: 512/239-6377
Email: shumphre@tceq.state.tx.us

Louis Rosenberg
322 Martinez, DeMazieres Building
San Antonio, TX 78205
PH: 210/225-5454
FAX: 210/225-5450
Email: firm@ltrlaw.com

Paul M. Terrill
Hazen & Terrill, P.C.
810 W. 10th Street
Austin, Texas 78701-2785
PH: 512/474-9100
FAX: 512/474-9888
Email: pterrill@hazen-terrill.com

LoaMolly Ca
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State Office of Administrative Hearings

Shelia Bailey Taylor
ChW Administrative Law Judge

january 21, 2003

Duncan Norton
General Counsel

QualityTexas Con^s^on on Envlronn^ental

P.Q. Box 13087
Austin' Texas 7&111-3087

: SOAHDacketNas. 582-01-3633 & 582-02-04'32; TC^Q DoclcetNos. 200i-0697a -wU ater

&
Re 200X-0951 'UCR, In Re: The APplicatioz^ of the city of ^ulverde to Obtain

Certficate of Convenience andNeaessitS' (^'►
PplicationNo- 33194-C) & The Application of

Metro lolitan Water District to Amend its Water C^^c^ and Convenience and

^^^ pNecessity No. 10675 (Application No. 33309-C)•

Dear Mr. Norton: s
this case was issued ,o^ N^ed on Januar

2002.
Y 9 and 10, p200n3.^e propQSal for decision (PFD) in except^

were filed onDecember 18, 2002. and ^ onses toresponses to eaceeptions, I recomrnend several changes to the
After evie^wing the exceptions and msP
proposed Grder. I have attached a revised order.

Changes to the Proposed order
Problem in determi^ing the exact location of

Sevexal changes to the Order result from a P htan Water District (^exarMe't)
specific req^ for service contained Be^carMat e aAP1i

.be^ted north of IltghwuY 46

application. My PFD recommended ,&ftg service areas' In its
in places where it has a specific request for service and ^^cle^ ^^ereI reconnnended

exceptions to the P 1iD, BexarMet complained that tl
► application, thxee M

it be certif •icated.
di the four requests for setviae included in BexarMet's app

w 46?

that or south
Be=Metof Hi g 46 and it is not clear whether the Other

Iequests for service since
south g edtherehavebe
ge^Metwitness Charles Ahrens testifi

of
the applieatiau in the requested service area

south ofHiBhway 46.

e PkD reaommended app^^i^

xBexprMet F•xhibit Cr Attachment 7.
,WiIIiam P. Clemeuw H4d1°a Aaetin Texas f$711. 5025

Post Office Box 13026 ♦ Boo West 15Th $trcet^^ 502 ^Fax (512) 445-4494
(5].8) 475-4993 Docket (512) . ..._ M. ..^
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its aFFlication, but the evidence did not show who made the requests or where they ^(^^t
filed wn 46 near its intersection with Highway 281).
it appears that some of them are north of High Y

Bex
Because the burden of proving the location of its request for

b de isechanged o^^o e^
did not present Proof of the locations north of Highof Highway

way 46, the
46 in places where it has a speoifio

recommendation that BexerMet be certified ^nottlt of Highway 46 applicable to 13exarMet's
request for service. This leaves the recommendation

existutg s
ervice areas Only. That reconunendation appears to ^^ o cm-ti fY ^because^^^ rtli of

already certified in those areas. As a result, the reGOmmem
Highway 46 is removed altogether.

is amended
This results in sever^. changes to the proposed Order. Finding of 'Fact No - 55 new Finding

to delete any reference to BexarMet's requested service area north of Highway sts for service north
of Fact No- 59 is added, stating that the specific locations Of BeX^M'st' s ^^ No. 60 is added,

46 were not shown in the ^dentia^S' record- A, new Finding of Highwayof Highway o^ been amended to add two service areas north
stating SexaxMet's CCN has s^ No. 61) is changed to read the evidence failed to show It
46. Finding of Fact Na. 5$ (renumbered ,s requested service area north of Highway ``4a

need for service in specific locations in BexarM^ Finding of Fact Na. 93 (re^''^°b^ Na. 96) is
except in BexarMet's previousl^► certified^ 46: A. new

requested serri^ area north of Highway
amended to delete any reference to ^^M ^ i^c location of BexarMet's requests for service
Conclusion of Law No.10 is added, stating

1:c

^gbway 46 was not proved. Renumbered Conclusion
no

ce area WithCCN in^i^ requested sernnrth of l ication to aine^ its
language stating that BexarM^'s aPp s.

F en^^ed Conclusion of Law No. 12 is
of Highway 46 meets appiicable statutory standard wa. 46 should be
changed to state that BexarMet's application to amend its CC1^ north of r^ to &ppro'ving

h one of the ordering pro^ians is changed to delete any ovisions is
denied. Y'aragraF wa 46. paragraph two of the ordering pr

46 isBe^cazMet's application in areas north of High Y
changed to say B^^Met's application to amend its CGN to include are^'north of Highway

denied'
proposed Order. The last words of Finding of Fact No. 42 are

'I'here are other changes$1" ra^' ^"HtP^y 46:'
,hanged to read "Hip,h^y

uested by B^a^rMet
A new Finding of Fact No. 5$ is added, stating that the serviGe area req

miles from east to west and from north to south. This finding
north of High`,tiraY 46^ covers several ex^Met's recNested serviee area north of HighwaY 46
relates to the 1^FD s recomrnendatxon milethat S

should not be approved•

other findings and conclusions 8M renuxztbered-

area
srMet's application nortf^ of klighwa^' 46 for its setvic^ re4uestsZnthated are.^^e

'As an alternahve to de^ny^9
anthe groundthatthe locatirnt ofthe req

Se^cuests was nat pro^• tLe Cammissian coukl order the record mP^ ►
l^^^ed.c'atelYa^^P

sole purpose of determining the 1°^uQn of the reque^- It seems that could be easily and a

2
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Other Comments
the exceptions and replies to exceptions. These are

I have several additional comune^s, onexceptions and responses that were not addressed in po$t-
d^cte,l primarily to matters raised in

'

heating briefs ar the PFD.

WATER CODE § 49.002
not addressed in the PFD or by any party ptior to the issuance of the PFTa

A MaUeT that was CoDE § 49.002($) on whether certain Water Code provisions apply to _
was the effect of WAT^l3exarMet's enabling legisla'^on4 is controlling- Section 49.002(a) provides

BexazMet or whether

§ 49.002. AppUcability

Subsec'tion(b), this chapter applies to all ger
►er^ and

(a) Except as provided by that the provisions of this chap^ do not direct]Y

special law districts to the extent of this code or any Act creating or
conflict with a provision in any other chapter ^nflict, the SP^fic 1^^^ons
effecting a special law district. In the event of(Emphasis

^4 •

in such other &pter or Act shall control-
in the case of a direct conflict between tl ►e.W ater Code

As ran be seen, this section provides, the creating legislation controls.
The issue to be

and legislation creating $ special law district, d9.215 directly con^cts withthe Bexaz'-^et
WA'f^CO^ § ^^.21 ] or §discu'ssedlelow is whether

Act .

WATER CQDIa 49-21 a. district
ovisions of WAT^t CODE § 49.215(a), stating a water

BexarMet contended that 1^ bo^d^^ ^th3,n the corporate limits of a^tY
service outside its district is contrary to BexarM^ Act § 2amay not'provide w^ 49.215(a) i BexarM^without the city's consent, do not apply to it because §Met as a "m^cipal c^'Pomtion" as well as n.awateraYaiZab o other water

y ►̂hich cre^te$ Bexar vcs it special authority sts without the^^ded its Municipal corporation
serve

t^ another m^cipality' S^^ate li^mssion (now Texas
districts, including the authority Resource ^,nversation commission

° s^^e^. It cited thXssion) decision in City o.^ffudsort Oaks, DocketNo.
m,m
Comm

icipality
issiononEovironmental Quality ( tained it was created as a

6507-5 (MaY 8, 1990): to support its ^^ of the T^ COMtitution^
4

municipal corporation under Article ^I §

IvTctro olitan District Act, 49`''
^g-, R.S., Gh. 306,1945 'fm Gea- Laws 491(BexWet Act).

'Bexar P

retation of I^cal Go+^e^^t Code § 402-001(b)

sCit^j► of Hudson
0aks was based in materi^ P^ on an interp te limits of another municip'a1itY

vide wat^ wr''a^ inside the ^^^ 49 215
decided in 1990 before the enaotment of wa1C^CoDE §and (c), that a munie9pality is authorized a Oaks was

without obtaining aon^t City of Hudson

in 1995:
3
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I did not find BexarMet's arguments persuasive for two reasons.

enabling legislation that BexarMet relies
the power toFirst, as argued by the Executive Director, the very

on to say it is a municipal corporation also says at § 3(r) that E^azMet shall a^v.e5' or politicalcities,
operate and maintain works and £a^lities ^6 of the

"consenfM
'et

of
Act authorizes SexarNlet to

. subdivisions located in the district
Moreover, §

village, town or ci^Y•"
annex territory that is "not included within the limits of any incorporated
Section 25 of the Act authorizes cities and towns to grant BexaxMet the right to operate and maintain

Be^carlVletrelies on theBexarMet Actto say it has
works located wfthintheir corporate limits. Thus, ^fthe same legislation indicating
municipal corporation status, but ignores other specific provisions ôs or town's corpa^rate limits. The
it must receive the consent of a city or town to serve within the city
specific BexarMet Act provisions indicating a requirement of consent are controlling over a generalargu d by Exectifi
statement giving BexarMet the powers of a municipal corpo appear toAsbe ^ensistent rather than
Director, the BexarMet Act and WATER CODE § 49.215(a)

contradictory.

Second, I found Bulverde/GBRA's argument against BexarMet's position convincing.
Nowhere does the BexarMet Act say BexarMet Act an en

M^ wunder
as
^^ ^§j^en e to the

Constitution- To the contrary, the BexarMet A ys ed bTexas." Moreover, as
provisions of Article 16, Section 59 of the Constii^^Met as a Municipal ^^amti would
Bulverde/GBBA, an action by the legislature creating the affairs
violate Texas Constitutional provisions prohibiting the passage of a local law regulating

7
of a city or incorporating a city.

WAJUR Cy^E §§L4-9,2_11 and 49215Ldj

Based on WATER CoDE § 49.002(a), BWverdelGBltA contended the BexaxMet Act, rather
than WATER CODE § 49.211(a) and (b), determines whether BexarMet is authorized to he District
in C4ma1 County. BexarMet Act 1§5 is contrary to the Water Code. Section 5 says,
is hereby created and established, situated wholly in Bexgr County, Texas, having the

Tfollawing

metes and bounds:. ..:' (Emphasis added.) in the PFD, I cited WAM CODE § 49.211(a) as
providing that a. district is authorized to accomplish the purposes for which it was created or the

y other
purposes authorized by the Texas Constitution, the Water̂̂ a^Code,

or enxtend inside and outside D^
§ 49.211(b) says a district is authorized to construct,accomplish the purposes of its creation or the
boundaries all works and facilities necessary to accomp
purposes authorized by the Water Code or any other law. I concluded that a Water Ca ^^purposemay
not stated in the Bexarlvlet Act is stated in WAM CODE § 49.215(d), providing

serve in any area wbere it has a CCN.

.Holmes v. Morales, 924 S.W. 2d 920.923 (Ter,. 1996).

'TEx. Corasr. ANN. art. 3, § 56(a)(3) and (11) (vanoa Supp. 2002)-

4
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I did not find Bulverde/GBRA's argument persuasive. As argued by BexxarMet,-WATER
CODE § 49.215(d) does not conflict with § 5 of the BexorMet Act. The best understanding of the
quoted § 5 language is from the words thetnselves-BexarMet was created and established and

situated wholly within Be= County. The language is in the nature of a grant of authority rather
than a prohibition. As such, it is consistent with § 49.211(a) language providing that a district is
authorized to accomplish the purposes of the Water Code as well as the purposes for which it was

created. Moreover, there is nothing in BexarMet Act § 5 directly prohibiting BexarMet from
providing service outside Bexar County. Thus, Water Code provisions authorizing BexsrMet to
provide service in any area where it receives a CCN do not directly conflict with the BexarMet Act

and WATER CODE § 49.002 does not apply.

Effect ofRios v. Be.xar Metropolitan Water District'

BetarMet contended the Rios coiut ruled that HexatMet°s political boundaries automatically

expand to match its CCN boundaries! The issue is significant because WA'rlut. CODE § 49215(a)
says a water district may not serve outside its district boundaries within the corporate limits of a city
without the city's consent. BexarMet aiped if its application to expand its CCN is approved and
its political boundaries automatically expand to include new CCN areas, it will not need Bulverde's
consent to serve within itt corporate limits because the §+t9.215(a) limitation applies only to service

by a district outside its boundaries.

I recommend against acceptance of BexarMet's argument. As argued by Bulverde/GrB.R.A,

the Rios
order deals with Voting Rights Act violations in Bexar, Medina, and Atascosa Counties.

The court concluded there was a violation based on the existing fact situations in those counti'es in
1996. The case was not about the authority of a water district to serve within the corporate limits
of a Comal County city in 2003. I was not able to find a statement in the order that directly and
expressly said that BexarIulet's political boundaries will automatically follow its future CCN
amendments. Statements in the order expressly declaring that BexarMet's political boundaries
expand to match its CCN area appear to apply to current (at the time of the 1996 order) rather than

future boundaries. The Rios court itself said the remedial plan was "hardly a model of clarity..,
fact, the order is often very unclear, as evidenced by the current difficulty in trying to determine

whether it applies to newly created CCNs.

At pages 31 and 32 of the order, the court retained jurisdiction to clarify or implement the
order upon motion by the defendonts or plairi.tiff: Bex,arMet argued that the Co=Ussion may not
order it to file a pleading in federal court. Nonetheless, BexarMet bears the burden of satisfying the

aIn Rfos, the federal court approved a consent order containing a remedial plan for Voting Rights Act violations
in Bexer, Medina, and Atascosa Counties by Bexarl'ulet related to a dilution of its Hispanic cu,rtc

►mers' voting-

°BexarMet did not cite any specificprovision Of the 52-page Rios decisionto support its argument unsaal January

9, 2U03, when it filed a reply to BulverdeK3BRA's exceptions.

5
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Commission that its assertions in this case are correct. It has an opportunity to satisfy that burden

by requesting a clarification firom the court to resolve any uncertau ►ty before it urges the Commission

to find that a Water Code provision generally applicable to other water districts does not apply to it,

Two Recent Commission Cases Cited in the Exceptions and Replies to lExceptions

@ppiicataonof the viRwo^Wrmberlev fora CCN Annlication• SCJAH DocketNo.582-O1-

3914• TCEQ Docket No 2001-0845-UCIt

In its exceptions. Bnlverde/CIBRA cited the recent Commission action in the VI[lage of
Wimberley application as an example of a Commission-approved Iuterlocal Agreement between a
newly created governmental entity and GBRA in which GBRA has agreed to develop, design,
finance, permit, construct, opexate, and maintain a sewer system. (The PFD currently under
consideration recommended denial of Bulverde's application because Bulverde itself does not
possess the statutorily required financial, managerial, and technical capabilities) BulverdelQBRA
argued that the Village of WimbedeYlG'BPA agreement is substantially the same as the

-BulverdelGBRA agreements.

I concluded this argument was not persuasive. As argued by the Executive Director,

information about this application is not inthe record. The Executive Director also said thatthe case
was the result of a negotiated settlement. BexarMet described in detail its version of the facts of the
Village of Wimberley case, which it distinguished from this case, but again those facts are not apart
of the record- I agree with the Executive Director that this matter should not be considered because
the facts behind the Village of Wimberley application approval have not been presented and tested

in a contested case hearing. *

Apvlication of Creedmoor Maha Water Suunlv Corporation to Amend Water Certi^icate of
^

Gorrrenience andNecessityNo 1220:Z and Travis Counties, SQAHDocketNo. 582

00-0546• TCBQ Docket No 20Q0-0018-UCR

BexarMet maintained the Commission's approval of the Creedmoor-Maha application
supports its argument that there is a need for its services north of Highway 46_ The AIJ in that case
said that specific requests for service are not the only way to establish need and community growth
can be a good indicator that additional service will be needed in an area.

The PFD in the current case recommended denial of the application north of Highway 46.
It cited the fact that the few requests for service north of Highway 46 were in the far southeast corner

at the intersection of Highways 46 and 281.

' I concluded that BexarMet's argument on the basis of the Creedmoor-Maha application was

not persuasive. In that case, the AT o^T^nm^entserCCN approval of
vice area and other provilders^Almost all

uncertified land located between Cre
of the land was contiguous to and within one-quarter mile of Creedmoor's current service

6
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boundaries. It appears the ALJ recommended certification Of less than a thousand total acres-1° By
contrast, BexarMet's requested area north of Highway 46 covers many miles from north to south and
east to west. The maps attached to this letter attempt to show the size of BexarMet's requested

service area north of Highway 46. "

Difficulty in Determining Where to Certificate BexarMet

BexarMet contended it is impossible to know where it will be certificated because the
Bulverde corporate limits are not clear from the record. It argued that because city limits change
from time to time, it will be necessary to reopen the evidentiary record to determine the exact
corporate limits of Bul.verde. BexarMet also complained that the PFD did not identify which of its
requests for service should be included in the CCN. (Tbe latter concern has been addressed at the
first part of this letter.) Bulverdel^'xBRA. expressed similar concerns,

. The Executive Director disagreed, stating the CCN area could be mapped by use of an
electronic Geographic information Systems database. The Executive Director maintained that

additional territory should not be granted for a CCN solely to, ease the burdens of cartography.

With reference to the problem of determining Bulverde's city limits at the time the CCN is
g.ratYted, the Commission can take administrative notice of those baundazies. Rule 201(f) of the
Texas Rules of Evidence says judicial notice may be taken of a fact "at any stage of the

prooeeding.n12 Under section (b) of Rule 201, notice may be taken of any fact that is capable of
accurate and ready determination by resort to sources whose accuracy cannot reasonably be
questioned. Bulverde's corporate Emits at the time the Commission takes action can be determined

with accuracy-

Conclusion

That concludes my remarks. Thank you for your

es W. Norman
nistrative Law Judge
Office orAdminstrative Rearings

]WNltlt
cc: Mailing list

10See Creedmoor-Maha PFD at 1, 4, 8, and 9.

"Areas with existing CCNs are outlined in green.

12Appetlate courts have taken judicial notice of facts. Flores v. Employees KettrementSystem, 74 S.W. 3'd 532,

538 (Tex. App.- Austin 2002, no Writ history found)
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