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TO THE HONORABLE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY:

NOW COMES the Bexar Metropolitan Water District (“BexarMet” or «petitioner””) and files
this First Amended Petition o Compel aRaw Water Commitment from the Guadalupe-Blanco River
Authority (“GBRA”), pursuant to TEx. WATER CODE § 11.041. In support of its Efist Afﬂended
Petition to Compel a Raw Water Commitment from the Guadalupe-Blanco Ri\%er Authority
(“Petition”), BexarMet respectfully shows as follows: |

I. INTRODUCTION L

o
L

GBRA controls a dominant share of water rights in the Guadalupe River basm ‘Purspantto- -
a Commission permit, GBRA controls water rights for 90,000 acre-feet per year of raw Wat;j from
Canyon Lake. T hat water is not owned by GBRA —it is a public resource, owned by the State in
trust for the benefit of the people of Texas. TEX. WATER CODE § 11 .021(a); Lower Colorado River
Authority v. Texas Dept. of Water Resources, 689 S.W.2d 873, 875 (Tex. 1984). Despite having
almost 30,000 acre-feet per year of raw water available for commitment, GBRA hasrefused repeated

requests by BexarMet to provide it with a mere 3000 acre-feet of water per year to Serve its

customers in Comal County.



In addition to controlling the predominant source of state-owned surface water in Comal
County, GBRA recently began efforts to provide retail water service in Comal County in
competition with BexarMet. GBRA has abused its position as the dominant holder of state-owned
water to deny its retail water service competitor — BexarMet — the water needed for retail service
operations in Comal County. GBRA’s permit to appropriate state water grants it only usufructory
rights. Texas Water Rights Comm’nv. Wright, 464 S.W.2d 642, 650 (Tex. 1971). GBRA’s limited
rights in state-owned water require it to make uncommitted water under its control available to
“la]ny person entitled to receive or use water,” at a price that is “juét and reasonable and without
discrimination.” TEX. WATER CopDE §§ 11.036, 11.041; See also TEX. WATER CopE § 12.013.

By denying BexarMet’s request, GBRA has improperly exercised control of a public resource
for its own advantage and impermissibly discriminated against BexarMet. Because GBRA has
refused BexarMet’s request for state-owned water, BexarMet appeals to the Commission to order
GBRA to provide BexarMet with 3,000 acre-feet per year of raw water for use in Comal County at
a just and reasonable rate for a term of 30 years.

II. PARTIES

1. BexarMet is a general and special law district created under TEX. CONST. art. XV,
§ 59, and 18 a municipal corporation and political subdivision of the State of Texas.

2. GBRA is a ten county conservation and reclamation district created under TEX.
CONST. art. XVI, § 59, and is apolitical subdivision of the State of Texas. GBRA’s statutory district
includes Comal County.

II1I. BACKGROUND

3. GBRA controls 90,000 acre-feet of state-owned water in Canyon Lake under its

Certificate of Adjudication No. 18-2074E (“Canyon Permit”). By GBRA’s estimate, it has 28,410

acre-feet of uncommitted state-owned water under its control. A chart prepared by GBRA reflecting
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GBRA’s water commitments, provided to its customers on September 30, 2003, is attached hereto
as Exhibit A, and incorporated herein by reference.

4. Created by the Legislature in 1945, BexarMet currently provides water to over 70,000
locations and 250,000 individuals in Atascosa, Bexar, Comal and Medina Counties in Texas.
BexarMet’s operations include approximately 850 miles of pipeline, 105 wells, 97 storage tanks,
which contain about 50 million gallons of water. BexarMet has provided retail water service in
Comal County since 1998.

5. BexarMet is entitled to serve in Comal County pursuant to TCEQ-issued CCN No.
10675, covering areas formerly served by the Bulverde Water Company, Bulverde Hills Water
System, Oakland Estates water system and Spring Branch water system. BexarMet is also
authorized to provide service to an HEB in the Bulverde area. The TCEQ, through delegation to its
Executive Director, has also authorized the transfer of portions of CCN Nos. 11106 and 12865 held
by Water Services, Inc. and the Diamond Water Company to BexarMet. The TCEQ’s authorization
of CCN transfer includes several areas in Comal County. A copy of the TCEQ’s authorization is
attached hereto as Exhibit B and incorporated herein by reference. The TCEQ order authorizing the
CCN transfer is now final and unappealable.’

6. BexarMet began its efforts to secure raw water from GBRA in March of 2003,
following BexarMet’s termination of a 1998 contract with GBRA that was supposed to provide
BexarMet with 2000 acre-feet per year of treated water as part of GBRA’s Western Canyon Project.

BexarMet opted out of the Western Canyon Project because, despite paying for water for several

! The Executive Director approved BexarMet’s purchase and CCN transfer application over the
protests of parties including GBRA. The TCEQ Executive Director found GBRA’s protest and hearing
request to be meritless, and denied that request. GBRA, together with the City of Bulverde, then moved for
reconsideration of the Executive Director’s order by the TCEQ Commissioners. That request for
reconsideration was overruled by TCEQ on August 16, 2004. GBRA and Bulverde had 30 days to appeal
the agency’s order, but they failed to do so. TEX. WATER CODE §5.351(b). Thus, the TCEQ’s order both
approving the CCN transfer and denying GBRA/Bulverde’s hearing request is final and unappealable.
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years, BexarMet had yet t0 receive any water and, due to numerous delays, would not receive any
water until at least 2005. Additionally, the cost projections for the water had increased substantially
__ with no end to the rate increases in sight.

7. At the termination of its Western Canyon Project contract, BexarMet requested that
its 2000 acre-feet treated water entitlement be converted to a raw water commitment for immediate
use in Comal County. BexarMet’s reiterated its request by letters to GBRA in May and June of
2003. Despite repeated requests from BexarMet and an abundance of available water, GBRA
refused to commit the 2000 acre-feet per year.

8. On August 6, 2003, GBRA announced its intention to increase its basin-wide Firm
Water Rate from $80.00 to $84.00 per acre-foot per year. The primary reason GBRA identified for
the rate increase was the loss of 2,950 acre-feet in commitments for water from Canyon Lake. By
letter dated August 8, 2003, Bexar Met again requested 2000 acre-feet of watef, noting that
BexarMet’s request would immediately offset two-thirds of GBRA’s lost commitments and the
consequent rate hike. A copy of the August 8, 2003 letteris attached as Exhibit C and incorporated
by reference. GBRA again failed to honor BexarMet’s request.

9. About one month later, BexarMet increased its request fora commitment of Canyon
Lake water to 3000 acre-feet per year. A Copy of the September 19, 2003, letter from BexarMet
requesting a 3000 acre-feet per year contractual commitment from GBRA is attached hereto as
Exhibit D and incorporated by reference. BexarMet’s request reflects its prudent water planning
efforts to accommodate the substantial growth anticipated in Comal County. BexarMet s requested
commitment is needed to meet its obligations under the Water Code and the Commission’s rules to
maintain supply well ahead of projected demand. See, TEX. WATER CODE § 13.139(d); 30 TEX.

ApMIN. CODE § 291.93(3); See also, Tex. UTIL. CODE § 186.002.
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10.  In addition, regional planning groups require water user groups to provide water
management strategies that account for needs in 50 year cycles. The amount of water BexarMet
requested for both present and future needs is justified by population and demand projections
quantified over the next 50 years. BexarMet must consider both current and future demand in Comal
County, and 18 entitled to a supply of state-owned water which is sufficient to meet that demand.

11. Although GBRA has almost 30,000 acre-feet of raw water available on a yearly
basis, and had recently lost commitments for approximately 3000 acre-feet of water per year, GBRA
rejected BexarMet’s request. GBRA’s rejection of BexarMet’s 3000 acre-feet request was
accompanied by 2 supposed offer of 428.5 acre-feet per year. A letter reflecting GBRA’s rejection
of BexarMet’s request and its purported offer of a 428.5 acre-feet commitment is attached hereto as
Exhibit E and incorporated by reference.

12.  BexarMetaccepted GBRA’s offer of 428.5 acre-feet in partial fulfilment ofits 3000
acre-feet request by a letter dated October 23, 2003, attached hereto as Exhibit F and incorporated
by reference. Rather than responding t0 BexarMet’s acceptance of GBRA’s offer by forwarding a
contract, GBRA again threw up roadblocks by making arbitrary demands that have no basis in the
Water Code or the Commission’s rules. A copy of the October 30, 2003, letter from GBRA 1s
attached hereto as Exhibit G and incorporated herein by reference.

13.  Despite an abundance of available water and in the face of BexarMet’s repeated
requests for a commitment of 3000 acre-feet of raw water, GBRA has refused those requests. To
date, GBRA has even failed to follow through on its supposed offer of 428.5 acre-feet of water.

14.  With almost 30,000 acre-feet of raw water available in Canyon Lake, a recent loss
of commitments for that same water and a consequent rate increase, one might ask: Why would
GBRA refuse to sell water to a ready, willing and able buyer? GBRA’s recent efforts to expand out

of its traditional role as wholesale water purveyor into retail water service cast some light on that
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question. BexarMet and GBRA, acting through the City of Bulverde, are presently in a Certificate
of Convenience and Necessity (“CCN”)dispute regarding retail water service to a substantial portion
of Comal County. On November 3, 2000, BexarMet filed an application to amend its existing CCN
No. 10675 to provide water service to additional portions of western Comal County. Bulverde also
filed an application for a new CéN to provide water utility service to much of the same area sought
by BexarMet’s application.

15. GBRA’sattempted entry into the Comal County retail water market creates a conflict
between its duties as a person controlling state-owned water and its ambitions to serve retail
customers in Comal County. The water that GBRA controls pursuant to its permit is a public
resource, owned by the state for the benefit of its people. TEX. WATER CODE § 11.021 (a); Lower
Colorado River Authority v. Texas Dept. of Water Resources, 680 S.W.2d 873, 875 (Tex. 1984).
The Commission is the agency of the State that acts as trustee for ensuring that water’s equitable
distribution. GBRA’s permit to appropriate state-owned water thus carries with it the obligation to
serve those persons entifled to receive or use that water.

16. GBRA, now seeking to compete in the retail service market in Comal County, has
inappropriately frustrated retail service competition by denying the water requests of its retail service
competitor, BexarMet, and by conditioning commitments on arbitrary and unsupported demands.
As reflected in Exhibit E and Exhibit G, GBRA has both denied BexarMet’s request for 3000 acre-
feet of water and imposed unauthorized conditions on the delivery of state-owned water under its
control.

17. GBRApreviously offered and BexarMet accepted along-term commitment for 2,000
acre-feet per year of treated water for use outside of GBRA’s statutory district. ‘When BexarMet
exercised its contract right to terminate that treated water commitment and instead requested a

similar amount of raw water for use inside GBRA’s statutory district, GBRA balked. GBRA’s
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refusal to satisfy BexarMet’s request for a commitment of 3000 acre-feet of raw water per year for
use in Comal County cannot stand.
IV. PETITION FOR RAW WATER SERVICE

18.  BexarMet is a “person entitled to receive or us€ water” from Canyon Lake, for use
within Comal County. See, City of San Antonio v. Texas Water Comm'n, 407 g W.2d 752, 768-69
(Tex. 1966); Texas Water Rights Comm’nv. City of Dallas, 591 g W.2d 609, 613-14 (Tex. Civ.
App.—Austin 1979, writref’d nr.¢). BexarMet is ready, willing and able to pay ajust and reasonable
price for the 3000 acre-feet of raw water it requests for a term of 30 years.

19.  The current and projected commitments of Canyon Lake water leave more than
enough water available under GBRA’s Certificate of Adjudication No. 18-2074E to satisfy
BexarMet’s request. GBRA controls a substantial amount of state-owned water — nearly 30,000
acre-feet per year — not contracted to others, which is available for BexarMet’s use within GBRA’s
statutory district. Despite this abundance of water, GBRA has refused to supply available water
under its control to BexarMet. See, Exhibit E and Exhibit G; TEX. WATER CODE § 11.041(2)(4)-
Additionally, the basin-wide price demanded by GBRA for Canyon Lake water is unreasonable,
unjust, and discriminatory. Id.

70.  BexarMet requests that GBRA be ordered to provide it 3000 acre-feet per year for
30 years, such water being for use In BexarMet’s TCEQ-authorized service areasin Comal County.

21. A $25.00deposit accompanied BexarMet’s Original Petition to Compel Raw Water

Commitment from the Guadalupe-Blanco River Authority.

BexarMet'’s First Amended Petition 10 Compel Raw Water Commitment Page 7



Respectfully submitted,

HAZEN & TERRILL, P.C.

’ e 4
Paul M. Terrill] ITT
State Bar No. 00785094
Howard S. Slobodin
State Bar No. 24031570
810 W. 10® Street
Austin, Texas 78701
(512) 474-9100
(512) 474-9888 (fax)

By:

By:

Louis T. Rosenberg

State Bar No. 17271300

Shannon L. Strong

State Bar No. 24029853

LAW OFFICES OF LOUIS T. ROSENBERG
322 Martinez

San Antonio, Texas 78205

(210) 225-5454

(210) 225-5450 (fax)

ATTORNEYS FOR PETITIONER
BEXAR METROPOLITAN WATER
DISTRICT
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HAZEN & TERRILL, P.C.

By:

By:
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State Bar No. 00785094
Howard S. Slobodin
State Bar No. 24031570
810 W. 10" Street
Austin, Texas 7 8701
(512) 474-9100

(512) 474-9888 (fax)

Touis T. Rosenberg

State Bar No. 1727 1300

Shannon L. Strong

State Bar No. 24029853

1AW OFFICES OF LouisT. ROSENBERG
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CERTIFICATE OF SERVICE

I hereby certify that on January 5, 2005, a true and correct copy of the foregoing Amended
Petition of Bexar Metropolitan Water District to Compel Raw Water Commitment from Guadalupe-
Blanco River Authority, was delivered, as specified below, to the following parties of record:

Guadalupe-Blanco River Authority
Attention: General Manager

933 E. Court St.

Sequin, Texas 78155

State Office of Administrative Hearings
Docketing Division

P.O. Box 13025

Austin, TX 78711-3025

Bruce Wasinger (courtesy copy)
BICKERSTAFF, HEATH, SMILEY, POLLAN,
KEVER & MCDANIEL, LLP

1700 Frost Bank Building

816 Congress Avenue

Austin, Texas 78701

CM/RRR, #7108 1853 1570 0000 2570

CM/RRR, #7108 1853 1570 0000 2587

Via Facsimile: (512) 320-5638

Paul M. Terrill \
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Kathleen Harinett White, Chairman
‘R.B. “Ralph” Marquez, Commissioner
Larry R. Soward, Commissioner
Margaret Hoffman, Executive Director

TExAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

Jume 23, 2004

~ CERTIFIED MAIL

Mr. Mark H. Zeppa

Law Offices of Mark H. Zeppa, P.C.
4833 Spicewood Springs Road, Suite 202
Austin, Texas 78759-8436 '

Re:  Application No. 34458-5, Application of the Bexar Metropolitan Water Distict, Certificate
of Convenience and Necessity (CCN) No. 10675, to purchase facilities, to transfer a portion
of CCN No. 11106 from Water Services, Inc. and to transfer a portion of CCN.No. 12865
from Diamond Water Company, a Texas Corporationin Bexar, Comal and Kendall Counties,

Texas

CN: 600652739 ; RN: 101450955
Dear Mr.. Zeppa:

We have reviewed the criteria in Texas Water Code (TWC), Section 13.301(e) and determined that

a public hearing will not be requested. You may complete your proposed transaction as scheduled,

or at any time after you receive this notification. Please note that the transaction must comply with.
the requirements of TWC Section 13.301 (d) and therefore cannot be completed prior to the issuance

of this letter.

Your next step is to file a copy of the signed contract or bill of sale and documents supporting the
disposition of customer deposits with the Utilities & Districts Section, Water Supply Division;
within 30 days after the effective date of the transaction.

The second part of the application, which is transferring the CCN, will occur following receipt of
executed closing documents. However, please note that, from the time the application is filed until
the CCN is issued, it is the applicant's (buyer and seller) responsibility to notify and update the
Utilities & Districts Section, Water Supply Division, of changes in the financial, managerial, or
technical information provided in the application.

The application cannot be approved or the CCN transferred and issued until wereceive evidence that
the transaction was completed. After the proper documentation is received, staff will prepare a
proposed map, certificate, and recommendation for both applicants to review before submitting them
to the Executive Director for approval and the issuance ofthe CCN. A copy of this information will
be sent to both applicants, the buyer and seller. If you concur with the recommendation, the consent

P.0.Box 13087 ® Austin, Texas 78711-3087  512/239-1000 * Internet address: www.tceq.state.tx.us

printed on veeveled paper uspg sey-based ink



Mr. Mark H. Zeppa
‘Page?2 i
- June 23, 2004

forms must be signed and returned by both applicants before the recommendation to transfer the
"CCN can be approved by the Executive Director. If both consents are not provided, the CCN wil]
Temain in the name of the seller and for purposes of TWC Section 13 regulation, the sellerremains
rtesponsible for the system(s). (See TWC, Section 5,122 and 30 Texas Administrative Code Section

50.33). s

As an alternative to the seller having to continue involvement in the process, if the closing
- document(s) mcludes a statement that the seller concurs with the transfer of the CON to the buyer
- _“with specific references to the statute and rule noted above, that statement can serve to authorize the
: ‘Executive Director to take action upon receipt of the buyer’s signed consent form. Thé closing
. document(s) and any accompanying correspondence will be needed to clearly indicate that the seller

- 1s consenting to the subsequent transfer of the CCN. In this situation, however, the seller is relying

‘_: on the buyer to. provide the final consent on the CCN transfer. ,- . .-

.. If'you have any guestions, please contact Ms. Sheresia Perryman by phone at 512/239-3654, by fax _
- at512/239-6972, by email at sperryma@tceq.state.tx.us, or if by comespondence, include MC 153 )

in the letterhead address. “ -

* “Sincerely,

Michelle Abrams, Team Leader

<+ Utilities & Districts Section -

cc:  Bruce Wassinger
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August 8, 2003

Mr, William E. West, Ir.

General Manager
Guadalupe-Blanco River Authonity
533 Ragt Court Street

Seguin, Texas 78155

Re: Request for Written Wholesale Raw Water Contract
to Replace 1998 Western Comal Contract

Dear ill;

BexarMet’s request for 2000 acre feet af water would satisfy 2/3rds of the downstream
water purchasers declination of water (2000/3000 acre feet) cancelled that is providing
the basis urged for this now rate increase. It wonld make more sense to scll the water
10 this public district and receive the rate charge for that specific water sold rather than
achieve @ similar manetary result by addition of a like charge to be allocated as &
basin-wide cost - applied to &ll customers,

13ill, I propose that you sell the water, as requested. Seems simpler.

Sinceraly,

Creneral l\/fanagm'/CEO

Attachment: June 20, 2003 correspondence to William E. West

ce! Mr. David Davenport Via Facsimie
General Mzoager
CRWA
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BexarMet
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Visit our website
www,bezarmeLore

Thomas C, Moreno
General Manager/CEQ

BOARD OF DIRECTORS

Ronald C, Williamson
President

Dean H, Perry
Yice President

Robent “Tinker” Garza
Seoretary

Jim Lopez’
Treasirer

Arnarg Siller
Director

Ysidro Solis
Dirccior

Gabe Gonzalez St.
Direcior

September 19, 2003

Mr. Bill West, General Manager
Guadalupe-Blanco River Authority
933 E. Court Street

Seguin, Texas 78155

Re:  BexarMet’s Comal County/In-District Request for Raw Water.

Dear Bill;

I received yous letter of August 29, 2003, regarding BexarMer’s continning request for a

raw-water commitment for use in Comal County. Your letter accurately describes

BexarMet’s request, with the exception of the amount of water requested. As described
below, the amount of raw water that BexarMet is requesting has bcen increased at the
direction of BexarMet’s Board.

1 do not, however, understand GERA"s request for specific data of BexarMet’s “need for
additional water 10 serve the arsas within the existing boundaries of [BexarMet’s]
Certificates of Convenience and Necessity . . . in Comal County,” and your emphasis on
BexarMet’s “current needs in Comal Connty.” (emphasis added). BexarMet’'s request
is an exercise in both near-ierm and long-term planning, The current need standard
described in your letter frustrates Bexarler’s planning for its Comal County customers.
Moreover, because GBRA competes with Bexarlvet in providing retail service in Comael
Counrty, your suggestion that BexarMet’s request amounts to speculative hoarding or
reservation might ag easily be applied to GBRA's wzthholdmg the requested water from

BexarMet.

1. BexarMer’s Regquest

| Although properly stated in most respects b'y your last letter, I offer this review of

Exccutve Offices
2047 W, Malone
San Antonio, Texas 78225
Phaone: (210) 354-6500
Fax (210) 922-3152

Northwest Branch
9823 Marbach
San Antonio, Texas 78245
Phone: (210) 670-3100
Fax (210) 673-3404

South £an Eranch
2706 W, Southzroys
San Antonio, Texas 78211
P.0. Box 245554

BexarMet’s request:

. BexarMet desires a long-term raw water commitment from
GBRA, .
. BexarMet will use the water committed to serve its present and

future customers in Comal County;

. BexarMet proposes to divert the water directly from Canyon
Lake at one or both of the Camyon Lake Water Supply
Corporation’s intakes; and,

San Antonte, Texes 78224-5994

Phone: (210) 922-1221
Fax (210) 922-1894



BexarMet |

Mr. Bil West, General Manager
Guadalupe-Blanco River Authori
September 19, 2003 :
Page 2

. BexarMet seeks a 3000 acre-feet per year commitment on the
above conditions.

BexarMet's request is both clear and supported by its present and future needs in
Comal County. Atits meeting on August 23, 2003, the BexarMet Board of Directors
instructed me to increase BexarMer's request fram 2000 acre-feet per year to 3000
scre-fest per year, That increase was made on the basis of need and also on the basis
of availshilitv. In your letter to me dated August 6, 2003, you identified as the
“srimary reason for [GBRA’s most recent] increase in the stored water rate,” a 2,950
acre-feet decrease in the amount of water committed from Canyon Lake, AsIhave
told you previously, BexarMet stands ready to make GBRA's latest rate increase

" unnecessary, by accepting 3000 acre-feet of water for diversion at Canyon Lake.

2. Current Need versus Bencﬁciai Jse

Where it appears we disagres is on the need for BexarMet to justify a raw water
commitment. Under the present need standard incorpoerated in your letter, BexarMet
could not obtain a commitment accommodating the inevitable growth of i1s Comal
County operations. You aniribute this current need requirement 10 both “the law and
the regional water plan.” That description leaves the actual authority for that standard
unclear, In any case, current need is only part of the eguation.

Permits 10 use state water, such as GBRA’s Canyon Permit, are not issued on a current
peed basis, but instead where water “is intended for a beneficial use,” and where an
spplication “addresses a water supply need in a manner that is consistent with the state
water plan and the relevant approved regional water plan.” Similar standards should
govern BexarMet's request 1o appropriate state-owned water under GBRA's control.
Because you have described BexarMet's request as a speculative reservation, I gather
that GBRA questions whether BexarMet will make beneficial use of the water in
question. Ifbeneficial use is the governing standard, GBRA does not need additional

dats regarding BexarMet’s “current needs in Comal County.™ .

Bexarlviet has present and future needs for waterin Comal County to the extent of its

' Tex. WATER CODE § 11.1340)(3)(a), (e).

! See, Texas Rivers Protection Association v. Texas Nat, Res. Conserv. Comm 'n, 510
S.W.2d 147, 155-36 (Tex. App—Austin 1993, wrir denied).



AN
BexarMet

M. Bill West, General Manager
Guadalupe-Blanco River Authority
September 19,2003

Page 3

request, and will beneficially use the water requested.’ Those needs are not based on
speculation, but on projections of population and water demand for presently

certificated areas, and projections for areas including, but not limited to, the Bulverde

CCN area now subject10 appeal. BexarMer's request reflects its obligation under the
Water Code and the Commission’s rules to maintain supply well ahead of projected
demand/ With GBRA's participation in retail water supply, you can no doubt
appreciate the pecessity of staying ahead of Water Code Chapter 13’5 minimum
capacity requ'u'::rments..S Finally, in light of ongoing proceedings regarding the
disputed City of Bulverde CCN, BexarMet respectfully declines 10 provide any
additional information 10 GRRA regerding BexarMet’s service arees in Comal
County, This dendal is based on the-obvious competitive nalure of GBRA's Tetail

service applications.

As a general matler, requiring BexarMet 10 demanstrate a present need for the full
volume to be committed hasthe benefit of allowing GBRA 1o plan for its retail growth
in Comal County, while denying Bexarl/et the same opportunity- GBRA desires 10
occupy a dual role in Comal County, It sesks to serve both wholesale and retail
customers. But GBRA's entry into Terail service does not justify its use of its Canyon
Permit Tights to the detriment of other in-distrier retail service providers, GBRA
gnjoys a substantal monopaly over the surface water available in Comal Counry, but
should not and cannot abuse that power to conirol the Comal County retail rmarket.’

The waters of Cazyon Lake are “the property of the State, held in trust for the
public.”” GBRA'S broad right to approprizic state Waters comes with its dury to
respond to the qualified roquests of persons entitled to that water within, and outside

3 Id.
4 See, TEX. WATER CODE § 13.139(d); 30 TEX. ADMIN. CODE § 291.93(3).
s TEX. WATER CODE § 13.139(d).

§ Sge, Texas Warer Rights Comm 'n v, Ciry of Dallas, 591 5. W.2d 609, 614 (Tex. Civ.
App.—Austin 1979, writref"d T8},

1 Spe, City of San Marcos v. Texas Comm 'n on Envrl, Qualizy, No. 03-02-007;4-(:\1) 2003
WL 22024663, at *6 (Tex. App.—Anstin Aug 29,2003, no pet. 1.y (citations omifted).



Mz, Bill West, General Manager
Guadalupe-Blanco River Authority
September 19, 2003
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of, its district’ All of GBRA's powers are “public rights and duties™ There is no
room in the exercise of those public rights and duties 10 deny delivery of a state owned
resource in the name of competition.

3. Request for Service

BexarMet is a “person entitled to recelve or use water” from Canyon Lake,' for use
within Comal County, and BexarMet is willing 10 pay a just and reasonable price for
she 3000 acre-feet of raw water it requests.”! GBRA obtained its Canyon Permit
Amendments with the support of BexarMet in the FOCL process, including the
appeal. GBRA controls & substantial amount of water not contractedto others, which
is available for BexarMet’s use in GBRA’s statutory digrrict, I believe that we can

find common ground if we can discuss the appropriate standards to be applied to

BexarMet’s contiming requests.

On the basis of this response to your letter of August 29, 2003, ] am requesting a drafl
contract on the above-stated terms that 1 may prescutto RexarMet’s Board on Monday
September 29, 2003, in lieu of filing a petition 10 compel service.

Thank you for your consideration and continued efforts 1o resolve this matter
expeditiously.

! See, City of San Anonio v, Texas Warer Comm 1, 407 8.W.2d 752, 768-65 (Tex. 1966);
Texas Water Rights Comm’n v, City of Dallas, 591 S, W.2d ar 613-14.

5 Act of May 21, 1975, 64% Leg,, R.S. Ch. 433, § 1, sec. 1, 1975 Tex. Gen., Laws 1149,
1150, .

" See, Ciry of San Antonio v. Texas Water Comm 'n, 407 S.W.2d at 768-69; Texas Water Rights Comm 'n
v, City of Dallas, 591 S.W.2d a1 613-14. :

W TEx, WATER CODE § 11.041,

VAN
BexarMet
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Very truly yours,

BEXAR METROPOLITAN WATER DISTRICT
The Warer Resoyrce People

Thomas C. Moreno
General Manager/CEQ

cc:  Ronald C. Williamson, President
& Board of Directors
Bexar Metropolitan Water Distict
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Seprernber 29, 2003

Mz, Thomas C. Moreno

General Managet/CEO

Bexar Merropolitan Warer Disirict
2047 West Malone

San Armonie, Texas 78225

Ra: Request by Bexar Merrapolian Water Tisiriet far Raw Warsr Conrracr
Dear Tom:

In reply 1o your lewsr of September 19, 2003 and your request for 2 drafl conrract
thet may be presented w the Board of Bexwr Mewopolitan Water District
(BexarMct) on Seprember 29, 2003, I offer the following response. BexarMcr's
request and the issues raised in your latier require further explanation of GBRA's
position with repard 1o commimments t0 supply surface water from Canyon
Reservoir.

First, GBRA now understands that BexarMet currently holkls only one CCN (CCN
No. 10675) thai covers certain specific areas in Comal County, and that the arsas
coversd tn Comal Coumy consists of four disconnected small service areas. It is
GBRA's further wndersinding that BexarMet's enabling act now idenrifies CON
Ne, 10675 and includes the four disconnected small servics areas in Comal County
within BexarMet's stamtory boundaries “for the purpose of the exercisc of is
current retall water wdlity services,” but thar BexarMet’s act does not inciude any
other area in Comal Comary for such purpose. GBRA is not willing to commit
BexarMel on a long-term basizs any water based on demands for treated water
within areas in Comal County ourside of BexarMer's currently-defined retail
service area. This position is not any way an efforf 10 gaim a “comperitive
advanuge” in comnection with provision of remail water service — it simply
recognizes and respects the bonndaries of BexarMet's current sterutory service
axrea.



Mr, Thomas C. Mareno
Sepiember 29, 2003
Page 2

Second, in numbered paragraph 2 of your letter, you refer w0 BexarMer's request 1o
appropriate state-owned water under GBRA's control” 1 understand your request to
be one seeking a wholesale contract o purchase raw water from GERA, and not 2
‘fequest 10 appropriate state-owned water”

Third, 1 have repeatedly asked you 1o provide informarion needed to properly
define the current and projected furure demands for teated waer within BexarMet's
currently-defined service ares in Comal County which, as discussed above, consisis
of the four disconnected small service areas in Comal County covered by CCN Ne.
10675 ideniified in BexarMers enabling azr.  Although you initially promised
several times in July 1o provide this information in TeSponse 1o my reguests, you
bave thus far provided nothing. To move your request along, we have undertaken
our dwmn estimate of the projected furure domand within that aca.  Basod un
information otherwise available 1o us and assuming that development oceurs Lo the
maximum permissible extent within BexarMefs currenr STAUTOry service area in
Comal Caunty (the four disconncered small service atzas i Cowal Coumy coversg
by CCN No. 10675 idenrified in BexarMets cnabling act), we have calculared thar
the future demand for treated warer within that area will not exceed 4285 acre-fear
per year,

Please let me know if you want 1o pursue the development of a econmacr for an
amount of raw water based on the projected funire demand for lreated warter within
BexarMets current statutory service area in Comal Counry (the four disconnected
small service areas in Comal County covered by CCN No. 10675 identified in
BoxarMefy =nabling oet). ¥f You do vrant to pursuc sucly contracy, 1 will have a
dralt conmract proparcd prampdy after I hear bark Sy yvu. Befurs we Onalize me
contract, however, we will need from you the information requested so that our
calculation of the projected future demand for mwested waler within BexarMefs
current statufory service arez in Comal County can be confirmed. ! Contrary 10 the
implication in numberad paragraph 2 of your lemer, GBRA is only seeking
information en current and projected furure demands for teated wager within
BexarMers current statutory service area in Comal County (the four discongectad

‘ With regard Lo our need for this information, GBRA wants m be sure that the

amount of warer commirted for supply within BexarMers current Stalutory service area in Comal
County (the four disconnecicd small serviee areas in Comal County covered by CCN No. 10675

identified in BexarMers enahling act is LU EXCTSEIVE, S0 Ihar a5 much water as Possible remains
availuble for uthers. In fact, the legal authoriries you ctte m your lenter point out that 2 wholesale
conrracl may be improper-where it is found thar i atiempts 1o fumnish too much warer” See, e.g.,
Ciry uf Sun Antonio v, Texas Water Commission, 407 S, W .2d 752, 768 (Tex 1966).
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small service areas in Comal County covered by CCN No. 10675 idendfied in
B;:;arMcfs enabling act), and we are not seeking any informarion relating 1o any
other area

Sincerely,

e 2/

W. E. West, Jr.
General Manager
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October 23, 2003

Mr. Bill West, General Manager
Guadalupe-Blanco River Authority
933 E. Court Street '
Seguin, Texas 78155

Re:  BexarMst’s Comal Connty/In-District Request for Raw Water,
Dear Bill: .

Thank you for your letter of September 29, 2003, addressing BexarMet’s request
for a 3000 acre-fest per year raw water cornmitment for use in GBRA's statutory
district within Comal County, While BexarMset reiterates its request for that full
amount, Bexarivet accepts GBRA’s offer for a 428,5 acre-fest commitment in
partial fulfilment of its total request, Please send a raw water purchase agreement
reflecting the 428.5 acre-feet commitment. '

I continue to disputz whether BexarMet must present the data you claim is
necessary to fulfill the entire 3000 acre-fest request. You have cited no legal

- authonty for this requirement a5 & condition for the purchase of state water
permitted to GBRA. I anticipate that our discussions regarding whether that

information is required and BexarMet's entitlement to the full amount requested
will continue during the process to finalize this initial 428.5 acre-feet commitment.
As gtated in my letter of September 19, 2003, BexarMet has requested a contract
on the terms outlined in that letter, and failing to obtain a commitment on those
terms and in that amount, remains prepared to file a petition to compel service.

GBRA’s entry and expansion into the retail service market was partially contingent
upon BexarMet and CRWA's willingness to support GBRA’s apnlication to amend
its Canyon Permit thereby increasing the amount of water permitted to GRRA from
33,000 to 90,000 acre feet. Unfortunately, GBRA's entry imto that markstis
complicating our dealings concerning the purchase of state water for BeaxzMet’s
own retail activities. My letter of September 19, 2003, reflects the amount and
terms of the contract sought by request of BexarMet’s Board, BexarMet seeks and
is enttled to 3,000 acre fest without pre-condition. T o reiterate, BexarMet’s
acceptance of GBRA’s offzr of 428.5 acre-feet is an interim measnre,
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Thank ybu for your consideration.
Very truly yours,

BEXAR DJETROPOLITAN WATER DISTRICT

Thomas C. Meoreno
General Manager/CEO

oo Ronald C. Williarmson, President
Bexar Metropolitan Water District

Board of Directors
Bexar Metropolitan Water District
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October 30, 2003

Mr. Tomas C, Moreno
General Maneger/CEO
Bexar Metropolitan Water Diswict
2047 West Malane
San Anwmnio, Texas 78225

Re:  Request by Bexar Metropolitan Water Distriet for Raw Watar
Contract

Dear Tom:

Thank you for your letrer daved October 23, 2003 responding to my
September 29, 2003 lewer.

Pursuant 10 your request, GBRA will preparz 2 draft contract for the 428.5
acre-fect per year of stored raw water that you requested from Canyon Reservoir to
supply the current and projected futnre demands for treared warer within the four
disconnmected small service arees in Comal County covered by CCN Na. 10675, As
you know, | have been asking since early July for the informarion needed to properly
define the current and projected firture demands for weated water within these four
service areas, but thus far your have provided no demand calculations. Nevertheless
in an effort o move your request along, GBRA undertook its own esdmate of the
projected furure demand for those four.areas and included the estmate in my
September 29, 2003 lener to you. GBRA armived at that estimate of not more than
428.5 acre-feet per year based on informarion otherwise available 1o us end assuming
that development within these four small areas occwrs to the maximum permissible
exient. As I also staied in my September 29 lettar however, befare we finslize the
contract, we will need from you the informaton requested so that our caleulation of
the projected furure demand for treated water within the four service areas can be
confirmed. Please provide this information promptly, so that firther delays in
completing the raw water contract can be avoided.

I'am disappointed that you contnue 1o threaten o take legal action agzinst
GBRA 10 reserve additional stored water from Canyon Reservoir in order 1o supply
the current and projected furure demands for treated water within other areas in
Comal County. There is no basis for such an action, parucnlarly in light of
BexarMer’s lack of stenwory authority 1o provide rerail water service within any area
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in Comal County other than the four areas covered by CCN No. 10675. Inidation of
such an actian by BexarMer ar this Hme would only waste time and resources of bath
our orgenizations. This is especially wrue sinee GBRA continues to cooperare with
BexarMet regarding any legitimare need BexarMet may have for a commitment of
additional stored water. We request that BexarMet cease using threars of litigation o
segk special concessions.

With respect to other matiers you raise in your letter, I disagres songly with
your statements and characterizations abowr revail warer service in the Comal County
area. As you know, GBRA has long held the necessary statatory authoriry 1o provide
such service within its ten~commry stantory district, and our efforts in this regard
have been ongoing for some time and were not at all “comingent on BexarMet and -
CRWA’s willingness 1o support GBRA s application to amend its Canyon Permit.™

Very tuly yours,

Guadalupe-Blancs Kiver Anthority

W.E. West, Jr. .
General Manager

BwW
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