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V&d;: Mr. Paul M. Torrilh i May 2, 2006 Page 2

are charged at the Firm’s actual cost for the call or conference. Travel expenses charged to
the client represent actual, out-of-pocket costs incurred on behalf of GBRA,

I plan to send a status report to the Judge shortly advising him that I forwarded this

summary to you today, and asking for two weeks for GBRA to file papers in this case. As

_ stated in my voice mail, and as I plan to advise the Judge, Roger and I have been traveling

weekly to California since Bexar Metropolitan Water District filed its last motion in this case

and we simply have not been able to confer with you on expenses or to otherwise respond to
the Judge within the schedule he requested. I apologize if this has inconvenienced you.

Please let me know if you need any additional information regarding the attached
chart.

Very truly yours,

Molly Ca:

Enclosure

cc: Fred Blumberg
Roger Nevola
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Summary of Expenses Incurred by GBRA in conjunction with the BexarMet

§11.041 petition
Expense Description Amount
Miscellaneous Retrieve archived newspaper article for the $ 4.95
Second Supplement Appendix to the Motion
to Dismiss.
In-house Photocopying Copying tescarch documents for review of the | $ 1,001.05

petition; copying Notice of Hearing and
Scheduling Order; copying exhibits for
Motion to Dismiss; copying discovery
requests; copying pleadings for filing and
service to the parties.

Courier Services FedEx to GBRA and Pro Courier to TCEQ $ 313.74
various pleadings. .

Computer Legal Rescarch $ 903.89

Facsimiles Filing by facsimile various pleadings. $ 7825

Postage Postage for engagement letter; postage for $ 3690
various pleadings.

Travel Travel to TCEQ. $ 3.65

Long Distance Telephone Calls to GBRA. $ 40.50

Outside Professional Out-sourced professional binding services. $ 13.21

Services
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SOAH DOCKET NO. 582-04-4678
TCEQ DOCKET NO. 2003-1067-WR

APPLICATION OF CANYON REGIONAL  § BEFORE THE STATE OFFICE
WATER AUTHORITY TO AMEND § OF
CERTIFICATE OF ADJUDICATION § ADMINISTRATIVE HEARINGS
NO. 18-3834 §
AVIT LY CA

THE STATE OF TEXAS §

§
COUNTY OF TRAVIS §

BEFORE ME, the undersigned authority, personally appeared Molly Cagle who, being

by me duly sworn, deposed as follows:

1. “My name is Molly Cagle, and I am a partner with Vinson & Elkins, L.L.P. lam
responsible for supervising all work by Vinson & Elkins (“V&E”) attorneys, legal
assistants, and staff on GBRA’s protest of the Canyon Regional Water Authority
(“CRWA™) Application to Amend Certificate of Adjudication No. 18-3834 (the
“4pplication”). 1 also am the billing attorney for all Guadalupe-Blanco River

Authority (“GBRA”) matters handled by V&E.

2. «| am over the age of 18 years, have never been convicted of felony or a crime
of moral turpitude, and am of sound mind and fully qualified to make this

Affidavit,

3. “To assist in the preparation of this affidavit, 1 reviewed all V&E invoices for
services submitted to GBRA for calendar year 2004 and Invoice Nos. 25100665,
25108949, 25108945, 25113113, 25113123, 25115537, for legal services

beginning May 1, 2004 and ending September 30, 2004 reflecting attorney fees

EXHIBIT 2 GBRA

EXHIBIT E
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and expenses for representing GBRA in the permitting process for the
Application. Vinson & Elkins has not yet finalized an invoice reflecting fees and
expenses for October 2004 for the permitting process for the Application.
Nevertheless, the invoice has been prepared as a preliminary bill for purposes of

preparing this affidavit; this preliminary bill is referred to as a Pre-bill No.

2755480.

4, “The total expenses in the chart set forth in Paragraph 5 represent charges as set
forth in the Standard Terms of Engagement For Legal Services section of its
Engagement Letter with GBRA. V&E charges GBRA $0.15 per page for non-
color duplicating, including monochrome photocopy, digital monochrome
duplication, printing electronic and scanned images, and printing for duplication
purposes. Color duplicating is charged at $0.65 per page. Charges froma service
provider are billed at the Firm's actual cost. In this instance, IKON, an outside
copying service, duplicated the documents produced by CRWA and charged
$4,479.19 for its services. That expense is passed through at the actual invoiced
amount. V&E charges GBRA $0.25 per page for outgoing telefaxes, which
includes all telephone costs. Long distance calls, including international long
distance calls, audio conferencing services, and calling card calls are charged at
the Fimn’s actual cost for the call or conference. Travel expenses charged to the

client represent actual, out-of-pocket costs incurred on behalf of GBRA,

5. “Based upon my review of the invoices identified in paragraph 3 of this affidavit

and Prebill No. 2755480, I attest that the following reflects an accurate total of the
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expenses incurted by GBRA through Vinson & Elkins in connection with the

permitting process for the Application:

(1)  Travel Travel to and from the $23.88
Texas Commission on
Environmental Quality
and CRWA’s offices in
New Braunfels.

(2) In-house Copying documents for | $971.45
Photocopying the preliminary hearing;
Copying Applicant’s pre-
filed testimony; Copying
GBRA’s prefiled
testimony and exhibits;
Copying prefiled
testimony and exhibits
from other witnesses to
distribute to GBRA
witnesses; Copying
pleadings for filing and
service to the parties.

€)) Facsimiles Filing by facsimile $147.50
various pleadings.
(4)  Courier Services FedEx of GBRA’s $11.22
writing discovery
requests to John Hohn.
()] Computer Legal $464.87
Research
(6)  Administrative Secretarial overtime $40.00
Costs related to the preliminary
hearing.

(77  LongDistance Calls to GBRA and $8.10
Telephone expert withesses,
(8) Postage Postage for filing prefiled $97.59
testimony and various
pleadings.

)] Outside Out-sourced professional | $4,479.19
Professional Services copying expenses related
to copying CRWA'’s
production documents.
See “Attachment A”™ to
Exhibit E.
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6. “The overall total of $6,243.80 represents all expenses incurred by GBRA
through services provided by Vinson & Elkins in the above-referenced matter to

date, and does not include any future expenses that might be incurred after

October 29, 2004.

7. “I have personal knowledge of all the facts set forth in this Affidavit and
the contents of this Affidavit are true and comect t0 the best of my

knowledge.”

Carb

Name: Moljy Cagle d
Title: Partner

Company: Vinson & Elkins, L.LP.

SUBSCRIBED AND SWORN TO BEFORE ME on ﬂnsﬂ_ m\u, 2004.

Notary Public in and for the Sgate O?EA
My Commission Explres

480120_t.DOC
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SOAH DOCICET No. 582—04-4678
TCEQ DOCKET No. 2003—1067-‘WR

APPLICATION OF THE CANYON
REGIONAL WATER AUTHORITY
TO AMEND CERTIFICATE OF
ADJUDICATION NO. 18-3834

BEFORE THE STATE OFFICE OF

won N U

ADMINISTRATIVE HEARINGS

CANYON REGIONAL WATER AUTHORITY'’S
OBJYECTION TO SUMMARY oF EXPENSES INCURRED
BY GUADALUPE-BLANCO RIVER AUTHORITY

TO THE HONORABLE DEBORAH INGRAHAM, ADMINISTRATIVE LAW JUDGE:

NOW COMES Canyon Regional Water Authority (“CRWA™) and files this Objection to
Summary of Expenses Incurred by Guadatupe-Blanco River Authority (‘GBRA”). CRWA moves
the Cout to find GBRA’S claimed costs to be unrecoverable under 30 TEX. ADMIN. CoDE

B 80.25(e)(2)s and in support whereof respectfully shows the Court as follows:

1 CRWA ﬂled a Notice ofWitinrﬁwal Without Prejudicé in this matter on October 1.9‘,
2004, pursuant to 30 TEX. ADMIN. CODE § 80.25(e)(2). Athearing the following day, and again in
its Order No. 6, the éouﬂ direéte@ CRWA to pay the undisputed costs of the protesting parties wnder
that rule.

2. By a letter dated November 4, 2004, CRWA advised the Court that, although it
objected to the recoverability of costs claimed by protestants San Marcos River Foundation
(“SMRF™), San Antonio River Authority (“SARA”) and the City of Victoria, Texas (*“Victoria™),
CRWA would pay each of those parties’ claixﬁed costs in full. A copy of that November 4, 2004,
letter is attached hereto as Exhibit A and incotporated by reference. |

3. By that same letter, CRWA advised the Court that it disputed the costs presentedin

Carnyon Regional Water Authority’s
Objection to Swmmary of Expenses Incurred
by Guadalupe-Blanco River Authority _ EXHIBIT 3 Pagelof 7
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GBRA’s Summary of Expenses Incurred by the Guadalupe-Blanco River Authority (“Suromary of
Expenses”). See, Exhibit A.

4. In its Summary of Expenses, GBRRA included the fees of three outside expert
witnesses it retained, one GBRA staff person’s salary expense, and other nontaxable incidental
litigation expenses, including amounts for delivery services, postage, travel and long-distance phone
calls.

5. CRWA is not required to rexmburse any of GBRAs claimed costs under 30 TEX.
ADMIN. CODE § 80.25(e)(2) to be entitled to withdraw its application without prejudice.

]. ARGUMENT & AUTHORITIES

6. gMRF’s claimed costs in this matter were $3,150.33, SARA’s claimed costs were
$7,263.40 and Victoria’s claimed costs wete $3,315.93. Although each of these protestants’ cost
claimns included amounts for unxecoverablé items, CRWA agreed to pay each of their claims in full,
without admitting any right to reimbursement. See, Exhibit A

. GBRA claims it has incurred costs in this matter of $26,923.56. Id. GBRA’s cost
"claim is $19,660.16 more than SARA’S, $23,607.63 more than Victoria’s and $23,773.23 more than
SMREF’s. |

8. In its Summary of Expenses, GBRA seeks to recover $18,303.79 forwork conducted
ﬁy fhree Totained expert witnesses in this matter.

9. In addition, GBRA claims it is entitled to recover a pro-rata portion of the salary of
Mr. Fred Blumberg, who is o full-time employee of GBRA. GBRA alleges that it has “incurred”
$2.375.97 in costs for Mx. Blumberg'’s W(;rk on CRWA’s application that is the subj ec;t of this case.

10. - In addition to th.e witness expenses GBRA allegedly incurred in this matter, it also
geeks another $6243,80 for other miscellaneous litigation €xpenses, including §5450.64 for

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Page2of 7
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photocopving expenses alone. Those copying costs wexe allegedly incurred to copy documents
produced by CRWA in response to an untimely request by GBRA. Because GBRA’s document
request was not properly served prior to the close of discovery, the copying costs GBRA seeks to
recover pursuant to an invalid discovery request is both unreasonable and unrecoverable.

11. CRWA isnot required to pay cither GBRA’s witness expenses or its miscellaneous
litigation expenses tobe entitled to withdraw its application without prejudice under 30 TEX. ADMIN.
CODE § 80.25()(2)-

12.  Inits preamble to 30 TEX. ADMIN. CoDE § 80.25(¢)(2), the Commission treated the
“cxpenses™ referred to by that rule as synonymous with “costs™:

Section 80.25 is modified to clarify that attorney’s fees are not included in the

payment of ‘costs’ required for withdrawal of an application without prejudice, and

makes it clear that payment of ‘costs’ is one of three avenues for withdrawal without
prejudice. ‘
51 TEX. REG. 2137 (emphasis added).
A, Witness costs

13. The term “costs” is assigned a specific legal meaning in Texas law. Expert witness
foes arenot recoverable as “costs.” See, Richards v. Mena, 907 S.W.2d 566, 571 (Tex. App.—Corpus
Christi 1995, writ dism’d by agr.) (finding that “Regardless of any good cause shown, costs of
experts are incidental expeoses . . . and not recoverable.”) (emphasis added); See also, Whitley v.
King, 581 8.W.2d 541, 544 (Tex. Civ. App—Fort Worth 1979, no writ)).

‘ 14. GBRA'’s Summary of Expenses includes a claim for $20,679.76 for expert witness
costs associated with its witnesses Lee Wilson, James Kowis, Sam Vaugh and Fred Blumberg.
GBRA’s expert witness fees are not recoverable costs, and CRWA need not pay; them to be entitled
to withdraw its application without prejudice.

Canyon Regional Water Authority's

Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Pagedof 7
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15. Inaddition, $2,375.00 of GBRA’s claimed witness costs are for Mr. Blumberg’s work
in connection with CRWA’s application. Mr. Blumberg is a deputy general manager of GBRA, and
is a salaried employee. GBRA would pay Mr. Blumberg’s salary irrespective of his work in
copnection with this matter. Mr. Blumberg’s salary is not a cost “incurred in the permitting process”
by GBRA, within the meaning of 30 TEX. ADMIN. CODE § 80.25(e)(2). CRWA need not reimburse
GBRA for expenses not ‘4pcurred in the permitting process” to be entitled to withdraw its
application without prejudice.

B.  Incidentsl litigation costs

16.  The term “costs” is also defined to exclude incidenta] litigation costa such as
photocopying, travel, long distance, postege, and messenger expenses. See, Flint & Assocs. v.
Intercontinental Pipe & Steel, Inc., 739 . W.2d 622, 626 (Tex. App.-Dallas 1987, wtit denied)
(reforming judgment to exclude $10,000.00 awarded as «yreasonable, non-taxable court cost
expenses,” for photocopy, travel, long distance, postage, and messengm" costs.™).

" 17. GBRA’s Summary of Expenses includes $5,45064 i;ph;toc;(;pying ex'penses, and
anather $793.16 in travel, facsimile, messenger €Xpenses, computer lcgai research, secrétarial
overtime, long distance charges and postage. None of these items are recoverable costs under 30
TEX. ADMIN, CODE § 80.25(e)(2). Even assuming any of GBRA’s claimed miscellaneous litigation
costs are recoverable, they are sO manifestly unreasonable and disproportionate compared to those
of the other protestants that they should be disallowed.

Prayer

WLEREFORE, PREMISES CdNSIDERED, CRWA prays that the Administrative Law
Judge enter an order finding that CRWA need not pay any of the costs presented in GBRA's
Summary of Expenses in order to be entitled to withdraw its application without prejudice. Further,

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Pagedof 7
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CRWA prays for any such other and further relief to which it may show itself legally or equitably

entitled.

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred . :
by Guadalype-Blanco River Authority PageSof 7
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Respectfully submitted,

HAZEN & TERRILL, P.C.
‘s

Jm«w

Paul M. Terrill III

State Bar No, 00785094
Howard S. Slobodin
State Bar No. 24031570
810 W. 10™ Street
Austin, Texas 78701
(512) 474-9100

(512) 474-9888 (fax)

By:

ate Bar No. 09813250
110 E. San Antonio

San Marcos, Texas 78666
(512) 474-9100

(512) A74-9888 (fax)

" ATTORNEYS FOR APPLICANT
CANYON REGIONAL WATER AUTHORITY

QEKI__H_';_ICATE OF SERVICE

Thereby certify that on November 9, 2004, atrue and correct copy of the foregoing Objection
to Summary of Expenses Incurred by Guadalupe-Blanco River Authority, was delivered, by U.S.
Mail, postage prepaid, on all of those individuals on fhe atjached Service List except by hand-
delivery to Ms. Cagle and ALY Ingraham:

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred
. by Guadalupe-Blanco River Authority Page6of 7
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SERVICE LIST - SOAH DOCKET NO. 58§2-04-4678 - CRWA/LAKE DUNLAP

Robin Smith, Attorney

Texas Comymission on Bnvironmenta] Quality
MC-173

P.0.Box 13087, Austin, Texas 78711-3087
Tel: (512) 239-2497

Fax: (512) 239-0606

Kathy Hopkins, Permit Writer

TCEQ Water Supply Division, MC 160
P.O.Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-2567

Fax: (512) 239-4770

Scott Humphrey, Attorney

Public Interest Counsel, MC 103

Office of the Public Interest Counsel

Texas Commission on Environmental Quality
P.0. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax (512) 239-6377

Molly Cagle
Vinson & Elkins, LL.F.

* The Terrace 7 T
2801 Via Fortuna, Suite 100
Austin, Texas 78701-3200
Tel: (512) 542-8552
Fax (512) 236-3280

Phillip Poplin, Attomey
Henry & Poplin

g10% W 11® Strect
Austin, Texas 78701
Tel: (512) 748-1297
Fax: (512) 708-1297

Edmond R. McCarthy, Jr.

Attomey for San Antonio River Authority
711 W. 7th Street

Austin, Texas 78701

Tel: (512) 225-5606

Fax: (512) 225-5565

qugyér_z Regional Water Authority's

Chief Clerk

State Office of Administrative Hearings
P.O. Box 13025

Austin, Texas 78711

Fax (512) 475-49%4

Docket Clerk

Office of Chief Clerk
TCEQ

P.O. Box 13087
Austin, Texas 78711
Tel: (512) 235-3300
Fax: (512) 239-3311

Deborah L. Ingraham

Administrative Law Judge

State Office of Administrative Hearings
300 W 15% Street, Snite 502B

Austin, Texas 78701

Phone (512) 475-4993

Facsirnile (512) 936-0770

Fred B. Werkenthin, Jr., Attorney
Booth, Ahrens & ‘Werkenthin, P.C.
515 Congress Ave., Ste. 15157 -
Austin, Texas 78701-3503

Tel: (512) 472-3236

Fax: (512) 473-2609

Mike Fields, Facilities Manager
Victoria WLE, LP

P.O.Box 8

Fannin, Texas 77960

Tel: (361) 788-5112

Fax: (361) 788-5136
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F: ax April 5, 2006 Page 1
From: Date:
Molly Cagle 2t 5, 2006 YES
Regarding: Number of Pages: ‘Tara Copy Follows: _
DATE: June 5, 2006
TO: Docket Clerk, TCEQ FAX: (512) 239-3311
PHONE: (512) 239-3300
TO: Todd Galiga, Staff Attorney FAX: (512) 239-0606
PHONE: (512)239-0600
TO: Scott Humphrey, Office of the Public ~ FAX: (512) 239-6377
Interest Counsel PHONE: (512) 239-6363
TO: Roger Nevola FAX: 499-0575
PHONE: 499-0500
TO: Paul M. Terrill FAX: (512) 474-9888
PHONE: (512) 474-9100
PAGES: (including this transmittal page) CLIENT/MATTER: GUA160/23007
FROM: Molly Cagle

RE: SOAH Docket No. 582-05-

06/05/06 MON 16:07

1005; TCEQ Docket No.2004-0384-UCR
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Vinson&Elkins

Molly Cagle mcagle @velaw.com
Tal 512.542,8552 Fax 512.236.3280

June 5, 2006

The Honorable Mike Rogan By Facsimile and First Class Mail
Administrative Law Judge

State Office of Administrative Hearings

300 West 15th Street, Suite 502B

Austin, Texas 78701

Re: SOAH Docket No. 582-05-1005;TCEQ Docket No. 2004-1384-UCR
§11.041 Petition of BexarMet

Dear Judge Rogan,

Guadalupe-Blanco River Authority (“GBRA”) incurred a total of $2,396.14 in
expenses associated directly with this case, including $903.89 for computer research
expenses billed to GBRA by my law firm. See Ex. 1. In its June 2, 2006 letter, Petitioner
argues that none of GBRA's expenses are recoverable under 30 TEx. ADMIN. CODE.
§ 80.25(e)(2), but it only objects to reimbursing computer legal research expenses. As a
matter of law, Petitioner should be ordered to pay all GBRA's documented expenses.

Petitioner’s counsel has lost this argument previously. In SOAH Docket Number
582-04-4678, TCEQ Docket Number 2003-1067-WR, involving the Canyon Regional Water
Authority (“CWRA"), CRWA, represented by Petitioner’s counsel here, similarly opposed all
expenses filed by GBRA (including computer research expenses-see Ex, 2) on the basis that
none were “costs.” See Ex. 3. As I recall, that position met harsh criticism from SOAH
Judge Ingraham, who advised CRWA in open hearing that she did not believe that the
Commission meant for § 80.25(¢)(2) to be interpreted so narrowly. Eventually, GBRA
recovered in that matter all of its claimed expenses from CRWA, including those for
computer research. That same result should occur here, and BexarMet should be ordered to
pay GBRA $2,396.14 if it wants to withdraw its §11.041 petition without prejudice.

Thank you for your time and attention to this matter.

Very truly yours,
Molly Cagl ﬁ
Vinson & Elkins LLP Attorneys al Law Austin Beling Dallas Dubal 2801 Via Fortuna, Sulte 100, Austin, TX 78748-7568
Houston London Moscow New Yark Shanghal Tokyo Waghinglon Tol 512,542,8400 Fax 512.542,8612 www.velaw.com

708858_2.DOC
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\ &E The Honorable Mike Rogan June 5, 2006 Page 2

Attachments

cc: LaDonna Castafivela (By Facsimile)
Service List (By Facsimile)
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Vinson&Tlkins

Molly Cagle mcagle @velaw.com
Tal 512,542,8552 Fax 512.236.3280

May 2, 2006

Via Fax

Paul M. Terrill 111

Hazen & Terrill, P.C.

810 West 10th Street
Austin, Texas 78701-2005

Re: TCEQ Docket No. 2004-1384-UCR, SOAH Docket No. 582-05-1005; Petition of
Bexar Metropolitan Water District to Compel Raw Water Commitment from
Guadalupe-Blanco River Authority

Dear Paul:

As I mentioned in my voice mail yesterday, I have examined the relevant bills for the
above referenced §11.041 matter. Enclosed is a chart, Summary of Expenses Incurred by
Guadalupe-Blanco River Authority (“GBRA"), summatizing the Vinson & Elkins (“V&E”)
expenses associated directly with this case to date. GBRA may have incurred other expenses
that are reimbursable in defending this matter, but we have elected not to pursue them at this
titne.

By way of summary, VE prepares and subrnits to GBRA separate monthly invoices
for each matter that we are handling. To prepare the enclosed chart, we used only the
expenses billed on the §11.041 matter. Expenses are charged in accordance with my firm’s
Standard Terms of Engagement for Legal Services. Thus, we charge $0.15 per page for non-
color duplicating, including monochrome photocopy:, digital monochrome duplication,
printing electronic and scapned images, and printing for duplication purposes. Color
duplicating is charged at $0.65 per page. Charges from a service provider are billed at the
Firm’s actual cost. In this instance, Pitney Bowes Management Services, an outside
document preparation service, bound documents and charged $13.21 for its services. That
expense is passed through at the actual invoiced amount. V&E charges GBRA $0.25 per
page for outgoing telefaxes, which includes all telephone costs. Long distance calls,
including international long distance calls, audio conferencing services, and calling card calls

EXHIBIT 1

Vinson & Elkina LLP Attorneya at law Austin Baliing Dallas Dubal 2801 Via Fortuna, Sulte 100, Auslin, TX 78746-7688
Houston London Moscow New York Shanghal Tokyo Washingion Tol 512.542.8400 Fux 512.542.8612 www.vslaw.0om
$99883_1 DOC
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V&E Mr. Paul M. Terrill Il May 2, 2008 Fage 2
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are charged at the Firm’s actual cost for the call or conference. Travel expenses charged to
the client represent actual, out-of-pocket costs incurred on behaif of GBRA.

I plan to send a status report to the Judge shortly advising him that I forwarded this
summary to you today, and asking for two weeks for GBRA to file papers in this case. As
stated in my voice mail, and as I plan to advise the Judge, Roger and I have been traveling
weekly to California since Bexar Metropolitan Water District filed its last motion in this case
and we simply have not been able to confer with you on expenses or to otherwise respond to
the Judge within the schedule he requested. Iapologize if this has inconvenienced you.

Please let me know if you need any additional information regarding the attached
chart.

Very truly yours,

Molly Ca:

Enclosure

cc: Fred Blumberg
Roger Nevola

699883_1 DOC
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Summary of Expenses Incurred by GBRA in conjunction with the BexarMet

§11.041 petition
Expense Description Amount
Miscellaneous Retrieve archived newspaper article for the $ 4.95
Second Supplement Appendix to the Motion
to Dismiss.
In-house Photocopying Copying research documents for review ofthe | $1,001.05
petition; copying Notice of Hearing and
Scheduling Order; copying exhibits for
Motion to Dismiss; copying discovery
requests; copying pleadings for filing and
service to the parties.
Courier Services FedEx to GBRA and Pro Courier to TCEQ $ 313.74
various pleadings.
Computer Legal Research $ 903.89
Facsimiles Filing by facsimile various pleadings. $ 78.25
Postage Postage for engagement letter; postage for $ 3690
various pleadings.
Travel Travel to TCEQ. $ 3.65
Long Distance Telephone | Calls to GBRA. $ 40.50
Outside Professional Out-sourced professional binding services. $ 1321
Services

699889_1.DOC
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SOAH DOCKET NO. 582-04-4678
TCEQ DOCKET NO. 2003-1067-WR

APPLICATION OF CANYON REGIONAL § BEFORE THE STATE OFFICE
WATER AUTHORITY TO AMEND § OF
CERTIFICATE OF ADJUDICATION § ADMINISTRATIVE HEARINGS
NO. 18-3834 §
AVIT LY CA

THE STATE OF TEXAS §

§
COUNTY OF TRAVIS §

BEFORE ME, the undersigned authority, personally appeared Molly Cagle who, being

by me duly sworn, deposed as follows:

1. “My name is Molly Cagle, and I am a partner with Vinson & Elkins, L.L.P. 1am
responsible for supervising all work by Vinson & Elkins (“V&E”) sttorneys, legal
assistants, and staff on GBRA's protest of the Canyon Regional Water Authority
(“CRWA™) Application to Amend Certificate of Adjudication No. 18-3834 (the
“dpplication™). 1 also am the billing attomey for all Guadalupe-Blanco River

Authority (“GBRA”) matters handled by V&E.

2. “{ am over the age of 18 years, have never been convicted of a felony or a cnime
of moral turpitude, and am of sound mind and fully qualified to make this

Affidavit,

3. “To assist in the preparation of this affidavit, I reviewed all V&E invoices for
services submitted to GBRA for calendar year 2004 and Invoice Nos. 25100665,
25108949, 25108945, 25113113, 25113123, 25115537, for legal services

beginning May 1, 2004 and ending September 30, 2004 reflecting attorney fees

EXHIBIT 2 GBRA

EXHIBIT E

06/05/06 MON 16:07 [TX/RX NO 7791]
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and expenses for representing GBRA in the permitting process for the
Application. Vinson & Elkins has not yet finalized an invoice reflecting fees and
expenses for October 2004 for the permitting process for the Application.
Nevertheless, the invoice has been prepared as a preliminary bill for purposes of
preparing this affidavit; this preliminary bill is referred to as a Pre-bill No.

2755480.

4, “The total expenses in the chart set forth in Paragraph 5 represent charges as set
forth in the Standard Terms of Engagement For Legal Services section of its
Engagement Letter with GBRA. V&E charges GBRA $0.15 per page for non-
color duplicating, including monochrome photocopy, digital monochrome
duplication, printing electronic and scanned images, and printing for duplication
purposes. Color duplicating is charged at $0.65 per page. Charges from a service
provider are billed at the Firm’s actual cost. In this instance, IKON, an outside
copying service, duplicated the documents produced by CRWA and charged
$4,479.19 for its services. That expense is passed through at the actual invoiced
amount. V&E charges GBRA $0.25 per page for outgoing telefaxes, which
includes all telephone costs. Long distance calls, including international long
distance calls, audio conferencing services, and calling card calls are charged at
the Firm’s actual cost for the call or conference. Travel expenses charged to the

client represent actual, out-of-pocket costs incurred on behalf of GBRA.

S “Based upon my review of the invoices identified in paragraph 3 of this affidavit

and Prebill No. 2755480, I attest that the following reflects an accurate total of the

06/05/06 MON 16:07 [TX/RX NO 7791]
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expenses incurred by GBRA through Vinson & Elkins in connection with the

permitting process for the Application:

Travel

ey

Travel to and from the
Texas Commission on
Environmental Quality
and CRWA’s offices in
New Braunfels.

$23.88

2) In-house
Photocopying

Copying documents for
the preliminary hearing;
Copying Applicant’s pre~
filed testimony; Copying
GBRA g prefiled
testimony and exhibits;
Copying prefiled
testimony and exhibits
from other witnesses to
distribute to GBRA
witnesses; Copying
pleadings for filing and
service to the parties.

$971.45

Facsimiles

3)

Filing by facsimile
various pleadings.

$147.50

Courier Services

)

FedEx of GBRA’s
writing discovery
requests to John Hohn.

$11.22

(5)  Computer Legal
Research

$464.87

(6) Administrative
Costs

Secretarial overtime
related to the preliminary
hearing.

$40.00

) Long Distance
Telephone

Calls to GBRA and
expert withesses.

$8.10

8) Postage

Postage for filing prefiled
testimony and various
pleadings.

$97.59

¢ Outside
Professional Services

Out-sourced professional
copying expenses related
to copying CRWA's
production documents.
See “Attachment A” to
Exhibit E.

$4,479.19

06/05/06 MON 16:07

[TX/RX NO 7791]



207149
0B/05/2008 04 03 FaX @otz/074

@ @

6. “The overall total of $6,243.80 represents all expenses incurred by GBRA
through services provided by Vinson & Elkins in the above-referenced matter to
date, and does not include any future expenses that might be incurred after

October 29, 2004.

7. “I have personal knowledge of all the facts set forth in this Affidavit and
the contents of this Affidavit are true and correct to the best of my

knowledge.”

Title: Partner
Company: Vinson & Elkins, L.L.P.

SUBSCRIBED AND SWORN TO BEFORE ME on this(X7 " m\m‘, 2004,

DEBBIE RULEY

S\ nosuy Pt BwciTeas § Notary Public in and for the Spate ofal;%is
; “,sza?ﬁ' My Commission Expires: (t; —X—200 &

430120_1.bOC
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SOAH DOCKET No. 582-04-4678
TCEQ DOCKET No. 2003-1067-WR

APPLICATION OF THE CANYON §
REGIONAL WATER AUTHORITY 8§
TO AMEND CERTIFICATE OF §
ADJUDICATION NO. 18-3834 §

BEFORE THE STATE OFFICE OF

ADMINISTRATIVE HEARINGS

CANYON REGIONAL WATER AUTHORITY’S
ORJECTION TO SUMMARY OF EXPENSES INCURRED
BY GUADALUPE-BLANCO RIVER AUTHORITY

TO THE HONORABLE DEBORAH INGRAHIAM, ADMINISTRATIVE LAW JUDGE:

NOW COMBS Canyon Regional Water Authority (“CRWA”) and files this Objection to
Summary of Expenses Incurred by Guadalupe-Blanco River Authority (“GBRA”). CRWA moves
the Court to find GBRA’s claimed costs to be unrecoverable under 30 TEX. ADMIN. CODE

___ §80.25(e)(2), and in support whereof respectfully shows the Coutt as follows:

L. CRWA filed a Notice of Withdrawal Without Prejudicé in this matter on October 19,
2004, pursuant to 30 TEX. "ADMIN. CODE § 80.25(c)(2). At hearing the following day, and again in
its Order No. 6, the éouﬂ direét;ed CRWA to pay the undisputed costs of the protesting parties under
that rule.

2. By a letter dated November 4, 2004, CRWA advised the Court that, although it
objected to the recoverability of costs claimed by protestants San Marcos River Foundation
(“SMRF™), San Antonio River Authority (“SARA™) and the City of Victoria, Texas (“Victoria™),
CRWA would pay each of those parties’ claiﬁned costs in full. A copy of that November 4, 2004,
letter is attached hereto as Exhibit A and incorporated by reference.

3. By that same letter, CRWA advised the Court that it disputed the costs presented in

Canyon Regional Water Authority’s
Objection to Swmmary of Expenses Incurred
by Guadalupe-Blanco River Authority _ EXHIBIT 3 Pagelof 7
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GBRA’s Summary of Expenses Incurred by the Guadalupe-Blanco River Authority (“Summary of
Expenses”). See, Exhibit A.

4. In its Summary of Expenses, GBRA included the fees of three outside expert
witnesses it retained, one GBRA. staff person’s salary expense, and other nontaxable incidental
litigation expenses, including amounts for delivery services, postage, travel and long-distance phone
calls.

5. CRWA is not required to reimburse any of GBRA’s claimed costs under 30 TEX.
ADMIN. CODE § 80.25(¢)(2) to be entitled to withdraw its application without prejudice.

1. ARGUMENT & AUTHORITIES

6. SMRE’s claimed costs in this matter were $3,150.33, SARA’s claimed costs were
$7,263.40 and Victoria's claimed costs were $3,315.93. Although each of these protestants’ cost
claims included amounts for unrecoverable items, CRWA agreed to pay each of their claims in full,
without admitting any right to Teimbursement. See, Exhibit A,

7. . GBR.A cla.ims- it has incurred cost§ 'iu ﬁxis mattc-r of $26,9-23 .56. fd. GBRA’s éost
claim is $19,660.16 more than SARA’s, $23,607.63 more than Victoria’s and $23.773.23 more than
SMREF’s.

8. In its Summary of Expenses, GBRA seeksto recover $18,303.79 forwork conducted
Ey three retained expert wituesses in this matter.

9. In addition, GBRA claims it is entitled to recover a pro-rata portion of the salary of
Mr. Fred Blumberg, who is a full-time employee of GBRA. GBRA alleges that it has “incurred”
$2,375.97 in costs for Mr. Blumberg’s work on CRWA's application that is the subject of this case.

10. - In addition to thé witness expenses GBRA allegedly incurred in this matter, it also
seeks mnother $6243.80 for other miscellaneons litigation expenses, including $5450.64_for

Canyon Regional Water Authority's
Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Page 2 of 7
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hotocopving expenses alone. Those copying costs were allegedly incurred to copy documents

produced by CRWA in response to an untimely request by GBRA. Because GBRA’s document
request was not properly served prior to the close of discovery, the copying costs GBRA seeks to
recover pursuant to an invalid discovery request is both unreasonable and unrecoverable.

11. CRWA is not required to pay either GBRA’s witness expenses or its miscellaneous
litigation expenses o be entitled to withdraw its application without prejudice under 30 TEX. ADMIN.
CODE § 80.25(e)(2)-

12. In its preamble to 30 TEX. ADMIN. CODE § 80.25(e)(2), the Commission treated the
“gxpenses” referred to by that rule as synonymous with “costs™:

Section 80.25 is modified to clarify that attorney’s fees are not included in the

payment of ‘costs’ required for withdrawal of an application without prejudice, and

makes it clear that payment of ‘costs’ is one of three avenues for withdrawal without

prejudice.

21 TEX. REG. 2137 (emphasis added).

A. Witness costs |

13. The term “costs” is assigned a specific legal meaning in Texas law, Expert witness
fees are not recoverable as “costs.” See, Richards v. Mena, 907 S.W.2d 566, 571 (Tex. App.—Corpus
Christi 1995, writ dism’d by agr.) (finding that “Repardless of any good cause shown, costs of
experts are incidental expenses . . . and not recoverable.”) (emphasis added); See also, Whitley v.
King, 581 S.W.2d 541, 544 (Tex. Civ. App—Fort Worth 1979, no writ)).

14. GBRA'’s Summary of Expenses includes a claim for $20,679.76 for expert witness
costs associated with its witnesses Lee Wilson, James Kowis, Sam Vaugh and Fred Blumberg.
GBRA s expert witness fees are not recoverable costs, and CRWA need not pay them to be entitled
to withdraw its application without prejudice.

Canyon Regional Water Authority’s

Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Page3of 7
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15. Inaddition, $2,375.00 of GBRA’s claimed witness costs are for Mr. Blurnberg’s work
in connection with CRWA’s application. Mr. Blumberg is a deputy general manager of GBRA, and
is a salaried employee. GBRA would pay Mr. Blumberg’s salary imespective of his work in
connection with this matter. Mr. Blumberg's salary isnot a cost “incurred in the permitting process™
by GBRA, within the meaning of 30 TEX. ADMIN. CODE § 80.25(e)(2). CRWA. need not reimburse
GBRA for expenses not “incurred in the permitting process” to be entitled to withdraw its
application without prejudice.

B. Incidental litigation costs

16. The term “costs” is also defined to exclude incidental litigation costs such as
photocopying, travel, long distance, postage, and messenger eXpenses. See, Flint & Assocs. v.
Intercontinental Pipe & Steel, Inc., 739 S.W.2d 622, 626 (Tex. App.-Dallas 1987, writ denied)
(reforming judgment to exclude $10,000.00 awarded as “reasonable, non-taxable court cost
expenses,” for photocopy, travel, long distance, postage, and messenger costs.”’).

17. GBRA's Summary of Expenses includes $5,45064 iJ;mphc-:)tocc;pying expenses, and
another $792.16 in travel, facsimile, messenger cXpenses, computer lcgai research, secretarial
overtime, long distance charges and postage. None of these items are recoverable costs under 30
TEX. ADMIN. CODE § 80.25(€)(2). Even assuming aniy of GBRA’s claimed miscellaneous litigation
costs are recoverable, they are so manifestly anreasonable and disproportionate compared to those
of the other protestants that they should be disallowed.

Prayer

WHEREFORE, PREMISES CONSIDERED, CRWA prays that the Administrative Law
Tudge enter an order finding that CRWA need not pay any of the costs presented in GBRA’s
Summary of Expenses in order to be entitled to withdraw its application without prejudice. Further,

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Pagedof 7
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CRWA prays for any such other and further relief to which it may show itself legally or equitably

entitled.

Canyon Regional Water Authority’s

Objection to Sumnmary of Expenses Incurred .
by Guadalupe-Blanco River Authority Page5of 7
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Respectfully submitted,
HAZEN & TERRILL, P.C.
-
W
By: J /by\__

Paul M. Terrill IIT

State Bar No. 00785094
Howard S. Slobodin
State Bar No. 24031570
810 W. 10" Street
Austin, Texas 78701
(512) 474-9100

(512) 474-9888 (fax)

HOHBN & JANSSE;

By

ate Bar No. 09813250
110 E. San Antonio

San Marcos, Texas 78666
(512) 474-9100

(512) 474-9888 (fax)

" ATTORNEYS FOR APPLICANT
CANYON REGIONAL WATER AUTHORITY

CERTIFICATE OF SERVICE

Ihereby certify that on November 9, 2004, 2 true and correct copy ofthe foregoing Objection
to Summary of Expenses Incurred by Guadalupe-Blanco River Authority, Was delivered, by U.S.
Mail, postage prepaid, on all of those individuals on the atfached Service List except by hand-
delivery to Ms. Cagle and ALY Ingraham: —

| 2 1

Paut M. Terrill I

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Page 6 of 7
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SERVICE LIST - SOAH DOCKET NO. §82-04-4678 - CRWA/LAKE DUNLAP

Rohin Smith, Aftorney

Texas Commission on Bavironmental Quality
MC-173

P.O. Box 13087, Austin, Texas 78711-3087
Tel: (512) 239-2497

Fax: (512) 239-0606

Kathy Hopkins, Permit Writer

TCEQ Water Supply Division, MC 160
P.0O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-2567

Fax: (512) 239-4770

Scott Humphrey, Attorney

Public Interest Counsel, MC 103

Office of the Public Interest Counsel

Texas Commission on Environmental Quality
P.0.Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax (512) 239-6377

Molly Cagle

Vimson & Elkins, L.L.P.
The Terrace 7 )

2801 Via Fortuna, Suite 100
Austin, Texas 78701-3200
Tel: (512)'542-8552

Fax (512) 236-3280

Phillip Poplin, Attomey
Henry & Poplin

g19% W 11®  Street
Augtin, Texas 78701
Tel: (512) 748-1297
Fax: (512) 708-1297

Edmond R. MeCarthy, Jr.

Attomey for San Antonio River Authority
711 W. 7th Street

Austin, Texas 78701

Tel: (512) 225-5606

Fax: (512) 225-5565

Canyon Regional Water Authority 's

Chief Clerk

State Office of Administrative Hearings
P.O. Box 13025

Austin, Texas 78711

Fax (512) 475-4994

Docket Clerk

Office of Chief Clerk
TCEQ

P.O. Box 13087
Austin, Texas 78711
Tel: (512) 235-3300
Fax; (512) 239-3311

Deborah L. Ingraham

Administrative Law Judge

State Office of Administrative Hearings
300 W 152 Street, Suite 502B

Anstin, Texas 78701

Phone (512) 475-4993

Facsimile (512) 936-0770

Fred B. Werkenthin, Jr., Attorney
Booth, Ahrens & Werkenthin, P.C.
515 Congress Ave., Ste.’1515
Austin, Texas 78701-3503

Tel: (512) 472-3236

Fax: (512) 473-2609

Mike Fields, Facilities Manager
Victoria WLE, LP

P.0.Box 8

Fanmin, Texas 77960

Tel: (361) 788-5112

Fax: (361) 788-5136
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Vinson&F¥lkins Facsimi e

Molly Cagle mcagle @velaw.com
Tel 512.542.8552 Fax 512.236.3280

From: Date:
Molly Cagle June 5, 2006
Regarding: Number of Pages: Hard Copy Followe:
GUA160/23007 YES
jH Fou: Phone:
Mike Rogan 475-4994
SOAH
and 936-0730
Message:

SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR

Confidentiality Notice: The Information conlained in this FAX may he confidentlal and/or privileged. Thus EAX Is Intended 1o be raviewed
Inltiatty by only the individual named abova. If the reader of this TRANSMITTAL PAGE & nol the intended recipieni or a represenialive of the
Intanded reciplent, you are heraby notfled thal any review, dissemination of copying of this FAX of \he information contanad herem is
pronhitited. f you have received this FAX in error, please jmmediately notlfy the sender by talephone and return this FAX lo the sender a1 lha
above address. Thank you

Vinson & Elkine LLP Attorneys at Lew Austin Beliing Dallas 2801 Via Fortuna, Suile 100, Austin, Toxas 78746-7568
Dubal Houston London Moscow New York Tokye Wasghingion Tol 512.542.6400 Fax §12.542.8612 www.velaw.com

06/05/06 MON 16:07 [TX/RX NO 7781]




—

7106/ JUN/05/MON 11:37 AM HAZENGTERRILL FAX No. 5124748888 PoULZ/ Y w

HAZEN & TERRILL

A PROFESSIONAL CORPORATION

810 West 10" Street
Austin, Texas 78701-2005
Tel (512) 474-9100
Fax (512) 474-9888

Tune 5, 2006

The Honorable Mike Rogan Via Facsimile: (512) 475-4994
Administrative Law Judge

State Office of Administrative Hearings

William P. Clements Building, Jr.

300 West 15% Street

Austin, Texas 78701

Re: TCEQDocketNo. 2004-1384-UCR; SOAH Docket No. 582-05-1 005; InrePetition
of Bexar Metropolitan Water District to Compel Raw Water Commitment from
Guadalupe-Blanco River Autbority

Dear Judge Rogan:

Please find enclosed a list provided to Bexar Metropolitan Water District by the Guadalupe-
Blanco River Authority (‘GBRA”) on May 2, 2006. It is the sumary of expenses incued by
GBRA in conjunction with the above-captioned case. The list was inadvertently left off of the letter
sent to you on Friday, June 2, 2006.

Tf you have any questions, please feel free to contact our office.

Sincerely,

%N@jﬁ%

‘Beckie Figg, Legal Assistapt
HAZEN & TERRILL, P.C.

encl.

cc: Docket Clerk Via fax to 239-3311
Todd Galiga Via fax to 239-0606
Scott Humphrey Via fax to 239-6377
Molly Cagle Via fax fo 236-3280
Roger Nevola Via fax to 499-05 75
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“

The Honorable Mike Rogan
Administrative Law Judge
June 5, 2006

Page 2

bee:  Gil Olivares (golivares@bexaumet.org )
Adolfo Ruiz (aruiz@bexarmet.org)

FAX No. 51247438060
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Summary of Expenses Incurred by GBRA in conjunction with the BexarMet

§11.041 petition
T
Expense .Description Amount
Miscellaneous Retrieve archived newspaper article for the $ 4.95

Second Supplement Appendix to the Motion
to Dismiss.

In-house Photocopying Copying research documents for review of the | § 1,001.05
petition; copying Notice of Heanng and
Scheduling Order; copying exhibits for
Motion to Dismiss; copying discovery

requests; copying pleadings for filing and
service to the parties.
Courier Services FedEx to GBRA and Pro Courier to TCEQ $ 313.74
various pleadings.
Computer Legal Research $ 903.89
Facsimiles Filing by facsimile various pleadings. $ 78.25
Postage Postage for engagement Jetter; postage for $ 3690
various pleadings.
Travel Trave] to TCEQ. 3 3.65
Long Distance Telephone Calls to GBRA. $ 40.50
Outside Professional Out-sourced professiopal binding services. $  13.21
Services l
699889_1 DOC
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HAZEN &« TERRILL

A PROFESSIONAL CORPORATION

810 West 10" Street
Austin, Texas 78701
Tel (512) 474-9100
Fax (512) 474-9888

FAX COVER SHEET
DATE : June 5,2000 TIME : 11:36am
PLEASE DELIVER TO:
NAME : Mike Rogan, ALJ FAX NUMBER : 475-4994 J
Docket Clerk 239-3311
Office of the Chief Clerk
Todd Galiga _ 239-0606
Scott Humphrey 239-6377 B
Molly Cagle 236-3280
Roger Nevola 499-0575
FROM : Beckie Figg, Legal Assistant
CM # 9234 ﬂ
TOTAL NUMBER OF PAGES SENT (Including coversheet) "7 pages
IF YOU DO NOT RECEIVE ALL OF THE PAGES, PLEASE CALL BACK. AS SOON AS
POSSIBLE.
REMARKS :

TCEQ Docket No. 2004-13 84-UCR: SOAH Docket No. 582-05-1005; In re Petition of Bexar
Metropolitan Water District to Compel Raw Water Commitment from Guadalupe-Blanco River
Authority

See attached correspondénce.

I D—

CONFIDENTIALITY NOTICE
This facsimile transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender which is protected by the attorney-client privilege. The information is intended oply for the use of the
individual or entity named below. Jf you are not the intended recipient, you are hereby notified that any disclosure,
copying, distribution or the taking of any action in reliance on the contents of this information is strictly prohibited. Tf
| you have received this transmission in error, please smmediately notify us by telephone to arrange for the return of the
documents.
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HAZEN & TERRILL

A PROFESSIONAL CORPORATI ON

810 West 10™ Street
Angtin, Texas 78701—2005
161(512)474-9100
Fax(512)474—9838

June 2, 2006

The Honorable Mike Rogan ‘ _ Via Facsimile: (512) 475-4994
Adpynistrative Law Judge

State Office of Administrative Hearings

William P. Clements Building, Jt.

300 West 15® Strest

Austin, Texas 78701

Re: TCEQDocket No. 7004-1384-UCR; SOAH Docket No. 582-05-1005; Inre Petition
of Bexar Metropolitan Water District to Compel Raw Water Commitment from
Guadalupe-Blanco River Authority

Dear Judge Rogan:

As the Court is aware, Bexar Metropolitan Water District (“BexarMet”) seeks a dismissal
of the above-captioned case without prejudice under 30 TEX. ADMIN. CODE § 80.25(e)(2). Thatrule
requires BexartMet to reimburse certain €Xpenses incurred by the Guadalupe-Blanco River Anthority
(“GBRA”) in this matter. On May 2, 2006, GBRA provided BexarMet a detail of the expenses it
olaims under 30 TEX. ADMIN. CODE § 80.25(e)(2). Thatlistis attached to this letter. The expenses
claimed by GBRA total $2,396.14. Of that amount, $903.89 is claimed for “computer legal
research.” Although several of the expenses claimed by GBRA, eg. $1,001.05 for in-house
photocopying, may be unrecoverable under 30 TEX. ADMIN. CODE § 80.25(e)(2), BexarMet objects
only to GBRA’s claim for $903.89 for “computer legal research.” BexarMet respectfully requests
that the Court rule that BexarMet peed not reimburse that expense to be entitled to & dismissal
without prejudice.

~_ _ . BexarMetis _noi..‘r.e.q.\iir,ad.,to..p,ay..,.G‘BRA.’.\S,‘J'n,‘cislexxtal. litigation expenses to be. entitied to

withdraw its application without prejudice under 30 TeX. ADMIN. CODE § 80.25(e)(2). In its
preamble to 20 TEX. ADMIN. CODE § 80.25 (e)(2), the Commission treated the “expenses” that must
be reimbursed under that rule as synonymoous with “costs™

Section 80.25 is modified to clarify that attorney’s fees are not included in. the
payment of ‘costs’ required for withdrawal of an application without prejudice, and
makes it clear that payment of ‘costs »is one of three avenues for withdrawal without
prejudice. ‘ :

21 TEX. REG. 2137 (emphasis added): The term “costs” is assigned a specific legal meaning 1m

Texas law. It excludes incidental litigation costs such as photocopying, travel, long distance,
postage, and messenger eXpenses. See, Flint & Assocs. V. Intercontinental Pipe & Steel, Inc., 739

06/02/06 TFRI 16:50 [TX/RX NO 7728])
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g W.2d 622, 626 (Tex. App.-Dallas 1987, writ denied) (reforming judgment to exclude $10,000.00
awarded as “‘reasonable, non-taxable court cost expenses,’ for photocopy, travel, long distance.

postage, and messenger costs.”).

While every expense claimed by' GBRA may be categorized as an incidental litigation

&

expense, BexarMet objects only to GBRA’s claim for

‘computer legal research” expenses. Those

expenses are distinguishable from the others because they are clearly an item of overhead that s
recovereble through attorneys’ fees, but not as costs. The cost of computer legal research “make(s]
up the overhead of alaw practice,” and thus should be “considered in setting hourly billing rates and
ceasonable fees.” Id. at 626-27. In other words, just as BexarMet is not required to pay for Vinson
and Elkins law books or secretaries, it is not required to pay for its computer database usage-
BexarMet js not obligated to reimburse GBRA s attorneys’ fees in order to be entifled to 2 dismissal
without prejudice wder 30 TEX. ADMIN. CODE § 80.25(€)(2), only its COSES. Accordingly, BexarMet
requests that the Court rule that BexarMet need not reimburse GBRA for its “computer legal
research” costs under that rule. No hearing on this mafter should be necessary, as the question

presented is one of law.

Thank you for your consideration in this matter.

Howard S. Slobodin
HAZEN & TRRRILL, P.C.

BT P e e+ e e T

cc: Docket Clerk Via fax to 239-3311
Todd Galiga Via fax to 239-0606
Scott Humphrey Via fax to 239-6377
Molly Cagle Via fax to 236-3280
Roger Nevola Via fax to 499-0575

06/02/06 FRI 16: 50
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bee:  Gil Olivares (g0 livares@bezarmet.ore)
Adolfo Ruiz (aruiz@bexatmet.org)
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REMARKS :

Metropolitan Water District
Authority

TCEQ Docket No. 2004-13 84-UCR: SOAH Docket No. 582-05-1005; In re Petition of Bexar

to Compel Raw Water Commitment from Guadalupe-Blanco River

" gee affached Fude 2, 2006 'E'dffésﬁ6ﬁdéiié’é"ﬁ‘biii’l‘lbiﬁi§fd“S".'"'Slbﬁ”’ddin.“’ o

This facsimile transmission (and/or

documents.

CONFIDENTIALITY NOTICE
the documents accompanying it) may contain confidential information belonging to

the sender which is protected by the attorney-client privilege. The information is intended only for the use of the
individual or entity named below. 1f you are not the intended recipient, you are hereby notified that any disclosure,
copying, distribution or the taking of any action in reliance on the contents of this information is strietly prohibited. 1f
you have received this transmission in exror, please immediately .notify us by telephone to axrrange for the return of the
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SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR

PETITION OF BEXAR METROPOLITAN § BEFORE THE STATE OFFICE

WATER DISTRICT TO COMPEL RAW §

WATER COMMITMENT FROM § OF

GUADALUPE-BLANCO RIVER §

AUTHORITY § ADMINISTRATIVE HEARINGS
ORDER NO. 9

FURTHER EXTENDING DEADLINE FOR REPORT

On May 23, 2006, Petitioner submitted to the State Office of Administrative Hearings
(“SOAH”) 2 scheduled status report, indicating that the parties are continuing to discuss the
appropriate level of reimbursable expenses in this case and proposing that the record remain open

for an additional week to allow the parties further opportunity to resolve questions regarding those
expenses.

Based upon the parties’ representations, the ALJ hereby extends until June 2, 2006, the
deadline to propose an appropriate amount of case expenses for Petitioner to defray in order 0
qualify for dismissal without prejudice under 30 TAC § 80.25(¢). By that date, Petitioner shall
submit to the ALJ another brief written status report, indicating whether the parties have reached an
agreement regarding expenses ot expect to be able to do so withina reasonably short ime thereafter.
Ifno agreement is then anticipated, the report should include a proposal for a procedural mechanism

that will enable the ALJ to make an officient determination of reimbursable expenses. Other parties
may also submit status reports by June 2, if desired.

PROCEDURAL QUESTIONS
Routine procedural and logistical questions may be directed to Rita McBride at (512) 475-

3419; however, please note that SOAH support personnel are not authorized to provide general
advice or the interpretation of regulations or policy.

SIGNED May 24, 2006.

MIKE ROGAN
ADMINIS RATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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PAUL TERRILL

ATTORNEY
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ROGER NEVOLA
ATTORNEY
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(512) 499-0500 (PH)
(512) 499-0575 (FAX)
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OFFICE OF PUBLIC INTEREST COUNSEL
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TODD GALIGA

STAFF ATTORNEY, EXECUTIVE DIRECTOR

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
. MC-173 PO 13087

AUSTIN, TX 78711-3087

(512) 239-0600 (PH)

(512) 239-0606 (FAX)

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

xc: Docket Clerk, State Office of Administrative Hearings
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HAZEN & TERRILL

A PROFESSIONAL CORPORATION

810 West 10® Street
Austin, Texas 78701-2005
Tel (512) 474-9 100
Fax (512) 474-9888

May 23, 2006

The Honorable Mike Rogan Via Facsimile: (512) 475-4994
Administrative Law Judge

State Office of Administrative Hearings

William P. Clements Building, Jt.

300 West 15" Street

Austin, Texas 78701

Re: TCEQ Docket No. 2004-1384-UCR; SOAH Docket No. 582-05-1005; InTe Petition
of Bexar Metropolitan Water Distxict to Compel Raw Water Commitment from
Guadalupe-Blanco River Authority

Dear Judge Rogan:

In response to Order No. 8, please be advised that Petitioner Bexar Metropolitan Water
District (“B exarMet”) and Respondent Guadalupe-Blanco River Authority (“GBRA”) are n
continning discussions regarding the amount of reimbursable expenses claimed by GBRA under 30
TEX. ADMIN. CODE § 80.25(e)(2)- 1 anticipate that the parties will conclude those discussions by
June2,2006. The parties respectfully request the opportunity to continue their discus sions until that
time, and advise the Courton June 2, 2006 whether an agreement regarding those expenses has been
reached. If no agreetnent has been reached by that time, BexarMet will propose to the Court a
procedural mechanism that would enable tbe ALIt0 make an efficient determination of reimbursable
expenses, as required by Order No. 8.

Thank you for your consideration in this matter.

________,__-___—.___—-__.__

Howard S. Slobodin
HAZEN & TERRILL, p.C.

05/23/06 TUE 16:56 [TX/RX NO 72431
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