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| HAZEN & TERRILL

A PROFESSIONAL CORPORATION

810 West 10% Street
Austin, Texas 78701-2005
Tel (512) 474-9100
Fax (512) 474-9888

‘ Tuly 5, 2006

-

The Honorable Mike Rogan Via Facsimile; (512) 475-4994
Administrative Law Judge

State Office of Administrative Hearings

William P. Clements Building, Jz.

300 West 15™ Street

Austin, Texas 78701

Re: TCEQDocketNo.2004-1384-UCR; SOAH Docket No. 582-05-1005; Inre Petition
of Bexar Metropolitan Water District to Compel Raw Water Commitment from
Guadalupe-Blanco River Authority '

Dear Judge Rogan:

Enclosed please find correspondence dated July 5, 2006, between Bexar Metropolitan Water
District and the Guadalupe-Blanco River Authority regarding the reimbursement of all legitimate
expenses pursuant to Order No.11- Identifying Reimbursable Expenses. As you will see, BexarMet
has tendered a check to GBRA for $1,492.25, being the full amount required by Order No. 11. With
this full payment of all reimbursable expenses, BexarMet respectfully requests a dismissal of this
matter without prejudice pursuant to 30 TEX. ADMIN. CODE § 80.25(e)(2).

’ﬂlﬂ:tﬂ{ you for your consideration in this matter.
Sirfberely,
Paul M. Terrill
HAZEN & TERRILL, P.C,
encl.

cc Docket Clerk Fia fax to 239-3311
Todd Galiga Via fax to 239-0606
Scott Humphrey Via fax to 239-6377
Molly Cagle Via fax to 236-3280
Roger Nevola Via fax to 499-0575
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[  HAZEN & TERRILL

A FROFESSIONAL CORFORATION

810 West 10" Street
Austin, Texas 78701-2005
Tel (512) 474-9100
Fax (512) 474-5888

July 5, 2006

Via Hand Delivery

Vinson & Elkins LLP,

The Terrace 7

2801 Via Fortuna, Suite 100
Austin, Texas 78746

Re: TCEQ DOCKET NO. 2004-1384-UCR; SOAH DOCKET NO. 582-05-1005;
In re Petition of Bexar Metropolitan Water Distuct to Comapel Raw Water
Commitment fromx Guadalupe-Blanco River Authority

Dear Ms. Cagle:

Enclosed please find Bexar Metropolitan Water District’s Check No. 62457, payable to the
Guadalupe-Blanco River Authority, for expenses in the amount of §1, 492.25. Pursuant to Judge
Rogan’s Order Number 11 (copy attached) this payment covers all legitirnate expenses Bexar Met
is required to reimburse to obtain a dismissal of this matter without prejudice pursuant to 30 TEX.

ADMIN. CODE § 80.25(e)(2).

Thank you for your courtesies.

Sincerely,
<7
77,_7’1: '6(
.. Panl M. Terrill .

HAZEN & TERRILL, P.C,
/bhf
Enclosures
cc: Roger Nevola

07/05/06 WED 14:59 [TX/RX NO 9363]




House Bill (HB) 1600 and Senate Bill (SB) 567 83" Legislature, Regular Session, transferred the
functions and records relating to the economic regulation of water and sewer utilities from the TCEQ
to the PUC effective September 1, 2014.

Central Records Personally Identifiable Information Audit

NOTICE OF REDACTION

Documents containing Personally Identifiable Information* have been redacted
from electronic posting, in accordance with Texas privacy statutes.

*“Personally Identifiable Information™ (PII) is defined to include information that alone or in conjunction with other information identifies an
individual, including an individual’s: Social security or employer taxpayer identification number, driver’s license number, government-issued
identification card number, or passport numbers, checking and savings account numbers, credit card numbers, debit card numbers, unique
electronic identification number, address, or routing code, electronic mail names or addresses, internet account numbers, or internet identification
names, digital signatures, unigue biometric data, and mother’s maiden name, marriage and any other numbers or information used to access an
individual’s financial account.
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SCAH DOCKET NO, 582-05-1005
TCEQ DOCEKXT NG, 2004-1384-UCR

PETITION OF BEXAR METROPOLITAN § BEFORE THE STATE OFFEICE

WATER DISTRICT TO COMPEL RAW  § o

WATER COMMITMENT FROM § OF

GUADALUPE-BLANCO RIVER 5§ ,

' AUTHORITY § ADMINISTRATIVE HEARINGS
ORDER NO, 11

IDENTIFYING REIMBURSABL Y EXPENSES

Adfter examining the parties’ arguments and other authorities. the Administrative Law Judge

("ALJY") concludes that Petitisner would be entitled, under 30 TAC § 80.25(e}(2). to dismissal ofthe

. captionedaction wifhout prejudice upon reimbursing GBRA. 51,492, 25 forexpenses incurred in that

action.  Such reimbursement would exclude GBRA's claim of $503.89 for “compurer legal

regearch,” a category of expenditures that the ALT concludes should be encompassed within non-
reimbursable “attomey’s fees.”

'The specific language of 30 TAL § 80.25(€)(2) is as follows:

An applicant is entitled to an oxder dismissing sn application without prejudice if:
. SR .
2. the app]icaﬁt reimburses the ofber parties all expenses, not including

attomey’s feer, that the other parties have incurred in the pemmitiing prosess
for the subject application . . .

The re thus appears to requite ;chat an applicant actually pay other parties’ legitimate
expenses (not simplf ag.ree to pay them) before the applicant becomes eligible for dismissal without
prejudice. 'Ihereforg; the AT.J directs Pcﬁtion& te effect payment 0f §1,482.25 to GBRA as soon
a3 practicable and to notify the ALJ when that is dccomplished. The ALT will fhan issue 2 Proposal
for Decigion recommending dismissal of the pending application without prejudice. GBRA, of
course, will be able to argue for additional payment, covering its computer researeh expenses, when
the proposal is submitted to the TCEQ Commissioners. -

07/05/06 WED 14:59 [TX/RX NO 9363]




2006/1UL/05/WED 02:56 PM  HAZENKTERRILL PAX No, 5124749868 P. 006/0C¢

T 0B/27/2008 14:17 FAX 512‘ ur(o sugn . ' @ULasuus

S0AH Docket No. 582-15-1005 "Order No. 12 . . Page 2
TCEQ Docket No. 2004-1384.UCR.

PROCEDURAL QUESTIONS
Rontine procedural and Jogistical gnestions may be directed to Rite MeRride at (512) 475-

341%; however, please note that SOAH support personne] are not awthorized to provide general
advice or the inteipretation of regulations or policy. '

SIGNED June 27, 2086,

MIKE ROGAN
ADMINISTRATIVE LAW JURGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

07705706 WED 14:59 [TX/RX NO 9363]
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HAZEN « TERRILL

A PROFESSIONAL CORPORATION

810 West 10" Street
Austin, Texas 78701
Tel (512) 474-9100
Fax (512).474-9888

FAX COVER SHEET
DATE : July 5, 2006 TIME : 2:21pm
PLEASE DELIVER TO:
NAME : Mike Rogan, ALJ FAX NUMBER : 475-4994
Docket Clerk 239-3311
Office of the Chief Clerk
Todd Galiga 239-0606
Scott Humphrey 239-6377
Molly Cagle 236-3280
Roger Nevola 499-0575
FROM : Jackie Taylor, Paralegal
CM # 9234
TOTAL NUMBER OF PAGES SENT (Including coversheet) : 6 pages

IF YOU DO NOT RECEIVE ALL OF THE PAGES, PLEASE CALL BACK AS SOON AS
POSSIBLE.

REMARKS :

TCEQ Docket No. 2004-1384-UCR; SOAH Docket No. 582-05-1005; In re Petition of Bexar
Metropolitan Water District to Compel Raw Water Commitment from Guadalupe-Blanco River
Authority

| Please seeattached comrespondence from Paul Terrill dated July-5,-2006.-

CONFIDENTIALITY NOTICE
This facsimile transmission (and/or the documents accompanying it) may contain confidential informatton belonging to
the sender which is protected by the attomey-client privilege. The information is intended only for the use of the
individual or entity named below. If you are not the intended recipient, you are hereby notified that any disclosure,
copying, distribution or the taking of any action in relismce on the cantents of this information is strictly prohibited. If
you have received this trangmission in error, please immediately notify us by telephone to arrange for the return of the
documents.

07/05/06 WED 14:59 [TX/RX NO 9363]
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HAZEN & TERRILL

A PROFESSIONAL CORPORATION

810 West 10 Street
Austin, Texas 78701-2005
Tel (512) 474-9100
Fax (512) 474-9888

June 20, 2006

The Honorable Mike Rogan . Via Facsimile: (512) 475-4994
Administrative Law Judge

State Office of Administrative Hearings

William P. Clements Building, Jr.

300 West 15" Street

Austin, Texas 78701

Re: TCEQ Docket No. 2004-13 84-UCR; SOAH Docket No. 582-05-1 005; Inre Petition
of Bexar Metropolitan Water District to Conapel Raw Water Commitment from
Guadalupe-Blanco River Authority

Dear Judge Rogan:

In response to Order No. 20, Bexar Metropolitan Water District (“BexarMet™) provides this
additional authority regarding its claim that it need not reimburse the Guadalupe-Blanco River
Authority’s (“GBRA™) “computer legal research” expenses under 30 TEX. ADMIN. CODE
§ 80.25(e)(2). That rule requires BexarMet to reimburse certain expenses incurred by the GBRA to
secure a dismissal without prejudice. “Computer legal research” expenses are not among those
expenses that must be reimbursed because they “make up the overhead of a law practice,” and thus
should be “considered in sefting howly billing rates and reasonable fees.” Flint & Assocs. v.
Intercontinental Pipe & Steel, Inc., 739 $.W.2d 622, 626:27 (Tex. App.-Dallas 1987, writ denied)
(reforming judgment to exclude $10,000.00 awarded as “‘reasonable, non-taxable court cost
expenses,” for photocopy, txavel, long distance, postage, and messenger costs.”). Accordingly,
BexarMet has asked the Court to order that it need only reimburse GBRA a total of $1492.25
the total of the expenses GBRA has claimed less the amount it claims for “computer legal research”
— in order to secure a dismissal without prejudice of this matter. .

BexarMet is not required to pay GBRA’s incidental litigation costs, such as “computer legal
research” costs, to be entitled to withdraw its petition without prejudice under 30 TEX. ADMIN, CODE
§ 80.25(e)(2). The preamble to 30 TEX. ADMIN. CODE § 80.25(e)(2), found at 21 TEX. REG. 2137
(copy attached hereto), provides that the “expenses” that must be reimbursed under that rule are
synonymous with “costs™:

Section 80.25 is modified to clarify that attorney’s fees are not included in the
payment of ‘costs’ required for withdrawal of an application without prejudice, and
maakes it clear that payment of ‘costs’ is one of three avenues for withdrawal without
prejudice. :

21 TEX. REG. 2137 (emphasis addéd). The term “cdsts”- excludes incidental litigation costs such as

06/20/06 TUE 16:51 [TX/RX NO 5103]
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The Hoporable Mike Rogan
Adminstrative Law Judge
Jupe 20, 2006

Page 2

pbotompying, travel, long distance, postage, apd messenger eXp enses in Texas

g W2d at 626 (Tex. App.-Dallas 1087, writ denied); see also Shenandoah Associates V. J & K
properties, Inc., 741 S.W.2d 470,486-877 (Tex. App.—Dellas 1987, writ denied) supercededinpart
by rule now allowing recovery of {rial transcripts, 88 stated in Crescendo Jrvestments v. Brice, 61
g wW.3d 465 (Tex. App—San Antonio 2001, pet. denied) (applying general rulethat eXpenses incurred
in prosecuting & suit are “not recoverable as €SS O damages unless recovery of those items is
expressly provided for by statute” t0 exclude recovery of costs for deljvery services, travel, long
distance calls, postage, reproduction expense, binding of briefs, office air-conditioning and
secretarial overtime.) (emphasis added). Incidental litigation costs may be recoverable through

attorneys’ fees, but only where recovery of fees1s guthorized, which is plainty not the case here. 30

TEX. ADMIN. CODE 8§ 80.25(e)(2)-

Even though every expense claimed by GBRA isan incidental Jitigation

cost, BexarMet has

only objected to GBRA’s claum for “computer legal research” €xXpenses. Those eXpenses are clearly
ap item of overhead that is recoverable through attorneys’ fees. Again, 30 TEX. ApmMIN, CODE
§ 20.25(e)(2) contemptates the seimbursement of recoverable costs as defined by Texas case law,

. .

but expressly excludes attorneys fees or 1iems that are & component of those

fees. Bven GBRA

would agree that BexartMet is not required to pay for Vinson & Elkins’ legal research matenals kept
in paper format (e.g., West reporters, Vernon’s statutes, digests, etc.). The cost of maintaining legal
research materials is part of the everyday overhead that 4]l law firms pay as an ordinary cost of doing
business. BY what provision in 30 TEX. ApMIN. CODE § 80.25, then, does GBRA claim that
BexarMet should pay for Vinson & Elkins’ electronic legal research matexials as opposed to those
kept in paper format? BexarMet respectfully submits that 30 TEX. ADMIN. CODE § 20.25(e)(2)

provides 0o support for such a distinction.

Accordingly, Be carMet rcspectfully requests that the Court rule that

BexarMet need not

reimburse GBRA forits “computer legal research” costs under 30 TEX. ADMIN. CODE § 80 25(e)(2)

without the necessity of 2 heating.

Thank you for your consideration i fhis matter.

Al

‘ incerely—
paul M. Te 111
HazZeN & TERRILL, -
encl.

cc:  Docket Clerk Via fax to 239-3311
Todd Galiga Via fax 0 239-0606
Seott Humphrey Via fax to 23 9-6377
Molly Cagle V12 fax to 23 6-3280
Roget Nevola Via fax to 499-0575

06/20/06 TUE 16:51

C.

{TX/RX NO 51031

 ——————



o/

E——
uN/ AU/ TUE U4 ap PM HAZENS I EKK L LL

21 TexReg 2137

21 Tex. Reg. 2137, 1996 WL 182410 (TeX.Reg.)
(Cite as: 21 Tex. Reg. 2137}

TEXAS REGISTER
Volume 21, Nupaber 20
March 19, 1996
PROPOSED RULES
ONMENTAL QUALI'I'Y ]

Additions are indicated by < <+ Text +>23
deletions by < <- Text->>

#2137 30 TAC s 80.1, 80.3, g0.5, 20.7, 80.9.
0.11, 80.13, 80.15, 80.17, 80.19, 80.21, 80.23,
80.25, 80.27, 80.29, 80.31, 80.33

%2136 The Texas Namral Resource Conservarion
Commission (commissxon) proposes pew s 80.1,
80.3, 80.5, 80.7, 80.9, 20.11, 80.13, 20.15, 80.17,
20.19, 80.21, 80.23, 80.25, 80.27, 80.29, 80.31,
20.33, 80.101, 80.103, 20.105, 80.107, 80. 109,
80.111, 80.113, 80.115, 20.117, 20.119, 80.125,
80.127, 80.129, 80.131, 80.133, 80.135, 80.137,
80.151, 80.153, 80.155, 80.201, 80.203, 80.205,
20.207, £0.209, 80.213, 80.215 80.251, 80.253,
80.255, 80.257, 80.259, 80261, 80. 263, 80.265,
80.267, 80.269, 80.271, 80.273, 80.275, 80.277,
and  80.279, concerning  the commission's
procedural rules.

This proposal 15 the second phase (Pbase 1) of a8
ongoing  project to reorganize, clarify, ané
consalidate he procedural rules of the commission.
The fixst phase of the project (Fhase 1) was intended
o implement recent legislation was completed

began limited reorganization. Phace T¥ is more
arpbitions attenupt t0 reorganize and’ consolidate the
commission's procedural rues, and fO eliminate
conflicting procedural requirements based solely on
media ot Type of hearing. BY consolidating these
Tules, the €O ission. seeks 10 cut back on tbe

duplication of requirements and definitions that

commission is coptinuing 0 examine Program

media specific rules for ipconsistency with ‘the
general Tules of the agency. Itis anticipated that any
further consolidation i pe proposed 28
amendments 10 specific programs oL chapters and

© 2006 Thomson/West. No Claim

Page 1

pot as a furter major revision to these procedural
rules.

~ Proposed pumbering changes attempt to imDpose a

more logical organization upon the most widely
applicable rules of the commission bY 1aking
advantage of Dewly available chapters in Title 30.
Chapters 1-99 will be Teserved for the procedural
rules and broadly applicable substantive Tules of the
commission. BY jocating generally applicable rules
at the beginning of Title 30, commission rules
should be organized in 2 more jogical apd user-
friendty format. The proposed DeWw format cODSISTS
of the following reservation of chapters: Chapters
1-10-genezal rmiles of the commission; Chapters
11-19-miscellaneous provisions pot specific to any
media; Chapters 20—29-rulema.king'; Chapters 30-49-
application procedures; Chapters 50-69-processing
of applications; Chapters 70- 79-enforcement; and
Chapters 80~89-heaﬁngs—contested/other- The
current proposal conforms to this 0EW format.

Media specific substantive  rules, and lirgited

pxocedural mles will continue 10 De found 1B

Chapters 100-399 of Title 30.

proposed newW Chapters 1, 3. 5, 10, and 70 were

published in the February 20, 1996, jssue of the

Texas Register 1 TexReg 1349). Proposed DeW
Chapters 1 and 10 replace and make limited changes
to existing Chaptet 261. Chapter 1 sets forth the
genexal rales of the agency- Chapter 10 governs the
copduct of COmIISSIon meetings.

proposed new Chapter 3 is intended consolidate
fhe definitions broadly applicable across Chapters.
Definitions within. specific chapters tbat conflict
with definitions 1 Chapter 3 will continue to apply
1o the pardcular chapter within which they are
found. Long-term plans call for consolidating these
defimitions as ouch as possible, put sny faxtber
copsolidation peyond - this proposal will be
undertaken as changes 10 specific chapters.

Proposed new Chapter 5 Teplaces existing Chapter
345 and SIS fortn the rules governing the
composition of advisory SIOups to fhe COMIBISSION,
without substantive changes from the existing rules.

Proposed BEW Chapter 20 contaims the Tules
governing agency rulemaking from Chapter 275
without substantive changes.

1o Orig. U.S. Govt. Works.

06/20/06 TUE 16:51 [TX/RX NO 51031
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21 TexReg 2137

(Cite as: 21 Tex. Reg. 2137, #2136)

A planned mew Chapier 39 contains Tequirements
for notices of public hearings moved, duplicated, 0T
cross-referenced  from other  chapters.
commuission anticipates that this chapter will be

proposed later this year.

Proposed Chapter 40 replaces Chapter 264, relating
to Alternative Dispute Resolution (ADR) before the
commission. No substantive changes 10 ADR

procedures are proposed..

Proposed new Chapters 50 and 55 replace exisung
Chapter 263. Chapter 50 relates 1o actions taken on
an application. by the commission #2137 or the
executive director, Chapter 50, Subchapter B relates
1o actions taken by the commission onl uncontested
applicatiops. Chapter 50, Subchapter C relates to
action by the executive director and is recodified
primarily from Subchapter A of Chapter 263, bul
also duplicates @ portion of Chapter 305, Sub
E. The principal change to current practice
proposed in Chapter 50 is the consolidation of the
process for executive directox approval of air,
water, and waste applications into a single process
goverming all media. This single process eliminates
the Texas Registex potice reqnirement regarding
possible action by the executive direct
proposed rules continue the distinction between
media of the limitation upon the executive director’s

autbority to act on protested applications.

Proposed new Chapter 55 relates to COmmission
action upon hearing requests related to permit
applications aod is a recodification of Subchapter B
of Chapter 263. The comumission seeks to clarify the
process in this mew chapter- New s 55.21(d)
artempts to clearly set forth the timelines for - filing
hearing  Tequesis. Persons concerned with
production. area authorizations should note that the
public notice requirement for an application has
been increased from'ten to 30 days in s 3
Secrion 55.27 makes ‘clear it is Decessary
seek party status and file a motion for rehearing of
the denial of a bearng redquest prior 1o seeking
judicial review, and that this motion should be filed
after action by the comnyission on the permit Or
other application. -Future rulemaking will be
updertaken' to further define the factors considered
in evaluating hearing requests. At this time, there s
insufficient experience with the current process,
adopted 0 Angust of 1995, to fairly evalnate how
well existung rules copcerning the processing of
hearing requests are meeting the needs of the

regulated comoumity, the public,

FAX No, nl/4/43000

Page 2

commission.

proposed new Chapter 40 contains the sections from
Chapter 337 that were 1ol related to hearing
procedures.

proposed Chapter 80 unifies the contested case
bearing procedures conmained in current Chapters
265 zmd 337. Where gubstantive and procedural
issues differed significantly woder the existing rules.
the commission ‘attempted 1o maintain.  these
differences. Secdon 80.25 is modified to clarify that
attorney's fees are not included in the payment of '
costs' required for withdrawal of an application
without prejudice, and makes it clear that payment
of 'costs' is one of three avenues for withdrawal
without prejudice. Section 80.107 duplicates the
—ctions List allowed . Sepate Bill 12, and unifies
the sanctions sections from the other rules proposed
for repeal or amendment in this package. Section
80.137 modifies the summary judgment procedure
from Chapter 337. Inclusion of this procedure in
Chapter 80 will make summary disposition available
in all conrested cases. Discovery rules that duplicate
the Texas Rules of Civil Procedure have beett
replaced with 2 reference to those nules. Voluntary
discovery rules have been eliminated. Lapguage is
added to the discovery rules o make clear that
drafts of prefiled testmony are not discoverabie.
The ‘freeze Tules’ in Chaptet 265, Subchapter F
have been clasified and streamliped, 2nd duplicate
procedures have been conso idated with the gemeral
procedures in Chapter 80. Language is added t0 s
30207 to require a reasonable basis for protestants’
issues listed in the freeze process. This change was
pot intended to shift the burden of proof upon ai
application. Twenty days have been added two the
epd of tbe first discovery period in the freeze
process to allow more time for the Jisting of issues.

Proposed DEW Chapter 86 comtains  special
procedural rules of Chaprer 275 (which is proposed
for repeal) pot moved O Chaptet 20. No substantive
changes are proposed inl fhis recodification.

Chapter 305, Subchapter E is proposed for repeal.
Rules contazined in that subchapter will be recodified
in Chapters 50 and 55, and in the new Chapter 39,
when proposed.

Chapter 339 is proposed to be repealed in it
entirety.

Chapter 340 is amended to consolidate requirements

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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SOAH POCKET NO. 582-05-1005
TCEQ POCKET NO. 2004-1384-UCR

PETITION OF BEXAR METROPOLITAN § BEFORE THE STATE OFFICE
WATER DISTRICT TO COMPEL RAW

WATER COMMITMENT FROM § OF
GUADALUPE-BLANCO RIVER §

AUTHORITY § ADMINISTRATIVE HEARINGS

ORDER NO. 11
IDENTIFYING REIMBURSABLE EXPENSES

After examining the parties’ arguments and other authorities, the Administrative Law Judge
(“ALT”) concludes that Petitioner would be entitled, under 30 TACS 80.25(e)(2), 10 dismissal of the
captioned action without prejudice upon reimbursing GBRA $1,492 25 for expenses incurred in that
action. Such reimbursement would exclude GBRA’s claim of $903.89 for “computer legal
research,” a category of expenditures that the ALJ concludes should be encompassed within non-

reimbursable “attorney’s fees.”

The specific language of 30 TAC § 80.25(¢)(2) is as follows:

An applicant is entitled to an order dismissing an application without prejudice if:

% % K

2. the applicant reimburses the other parties all expenses, not including
attorney’s fees, that the other parties have incurred in the permitting process
for the subject application . - -

The rule thus appears 1o require that an applicant actually pay other parties’ legitimate
expenses (not simply agree to pay them) before the applicant becomes eligible for dismissal without
prejudice. Therefore, the ALJ directs Petitioner 10 effect payment of $1,492.25 10 GBRA as soon
as practicable and to notify the ALJ when that is accomplished. The ALJ will then issue a Proposal
for Decision recommending dismissal of the pending application without prejudice. GBRA, of
course, willbe able to argue for additional payment, covering its computer research expenses, when

the proposal is submitted to the TCEQ Commissioners.



Order No. 11 Page 2

SOAH Docket No. 582-05-1005
TCEQ Docket No. 2004-1384-UCR

PROCEDURAL QUESTIONS

al questions may be directed to Rita McBride at (512) 475-

Routine procedural and logistic
1 are not authorized to provide general

3419; however, please note that SOAH support personne

advice or the interpretation of regulations or policy.

SIGNED June 27, 2006.

MIKE ROGAN
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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WILLIAM P. CLEMENTS BUILDING, Jr.
300 West Fifteenth Street
Austin, Texas 78701
Phone (512) 475-4993
Facsimile (512) 475-4994

SERVICE LIST
AGENCY: Environmental Quality, Texas Commission on (TCEQ)
STYLE/CASE: BEXAR METROPLITIAN WATER DISTRICT

SOAH DOCKET NUMBER: 582-05-1005
REFERRING AGENCY CASE: 2004-1384-UCR

STATE OFFICE OF ADMINISTRATIVE ADMINISTRATIVE LAW JUDGE
HEARINGS ALJ MIKE ROGAN
REPRESENTATIVE / ADDRESS PARTIES

MOLLY CAGLE

ATTORNEY

2801 VIA FORTUNA, STE. 100
AUSTIN, TX 78746
(512) 542-8400 (PH)

(512) 542-8612 (FAX)
GBRA

PAUL TERRILL
ATTORNEY

810 W 10TH STREET
AUSTIN, TX 78701
(514) 474-9100 (PH)

BEXAR METROPOLITAN WATER DIST.

ROGER NEVOLA
ATTORNEY
BEXAR COUNTY COURTESY COPY
PO BOX 2103
AUSTIN, TX 78767
(512) 499-0500 (PH)
(512) 499-0575 (FAX)
MARK ZEPPA

SCOTT HUMPHREY

ATTORNEY

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
OFFICE OF PUBLIC INTEREST COUNSEL

P.0. BOX 13087

AUSTIN, TX 78711-3087

(512) 239-6960 (PH)

(512) 239-

6377 (FAX)
TCEQ
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TODD GALIGA

STAFF ATTORNEY, EXECUTIVE DIRECTOR

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
, MC-173 PO 13087 :
AUSTIN, TX 78711-3087

(512) 239-0600 (PH)

(512) 239-0606 (FAX)

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

xc: Docket Clerk, State Office of Administrative Hearings
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STATWSFICE OF ADMINISTRATIVE HEARINGS

ILLIAM P. CLEMENTS BUILDING,
. 300 West Fifteenth Street
. Austin, Texas 78701
Phone (512) 475-4993
Facsimile (512) 475-4994

DATE: 06/27/2006
NUMBER OF PAGES INCLUDING THIS COVER SHEET: ¥ §
REGARDING: ORDER NO. 11 - IDENTIFYING REIMBURSABLE EXPENSES
DOCKET NUMBER: 582-05-1005
FROM: JUDGE MIKE ROGAN

FAX TO: FAX TO:

PAUL TERRILL (512) 474-9888

MOLLY CAGLE (512) 542-8612

ROGER NEVOLA (512) 499-0575

SCOTT HUMPHREY (TEXAS COMMISSION ON (512) 239-6377

ENVIRONMENTAL QUALITY)

TODD GALIGA (TEXAS COMMISSION ON (512) 239-0606

ENVIRONMENTAL QUALITY)

TCEQ Docket Clerk, Fax Number 512/239-3311
NOTE: IF ALL PAGES ARE NOT RECEIVED, PLEASE CONTACT RITA MCBRIDE(rme) AT 512-475-4993

The information contained in this facsimile message is privileged and confidential information intended only for the use of the
above-named recipient(s) or the individual or agent responsible to deliver it to the intended recipient. You are hereby notified
that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this

communication in error, please immediately notify us by telephone, and return the original message to us at the address via the

U.S. Postal Service. Thank you.
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HAZEN & TERRILL

A PROFESSIONAL CORPORATION

210 West 10™ Steet
Austin, Texas 28701-2005
Tel (512) 474-9100
Fax (512) 474-9888

Yune 20, 2006

The Honorable Mike Rogan Via Facsimile: (512) 475-4994
Administrative Law Judge

State Office of Administrative Hearings

Willjam P. Clements Building, Jr.

300 West 15" Street

Austin, Texas 78701

Re: TCEQ Docket No. 2004-1384-UCK; SOAH Docket No. 582-05-1005; Inre Petition
of Bexar Metropolitan Water District t0 Compel Raw Water Commitment from
Guadalupe-Blanco River Authority

Dear Judge Rogan:

In response 10 Order No. 20, Bexat Metropolitan Water District (“BexarMet”) provides this
additional authonty regarding its claim that it need not reimburse the Guadalupe-Blanco River
Authority’s (“GBRA”) “computer legal research’” expenses under 30 TEX. ApMIN. CODE
§ 30.25(€)(2). That rule requires BexarMet to reimburse certain expenses incurred by the GBRAtO
secure a dismissal without prejudice. «“Computer legal reseaxC »* expenses are not among those
expenses that must be reimbursed because they “make up the overbead of alaw practice,” and thus
should be “copsidered in setting houtly pbilling rates and reasonable fees.” Flint & Assocs. V-
Intercontinental Pipe & Steel, Inc., 139 3 W.2d622, 626-27 (Tex. App.-Dallas 1987, writ denied)
(zeforming judgment t0 exclude $10,000.00 awarded 2as «ereasonable, non-taxable court cost
expenses,’ for photocopy, travel, long distance, pOStage, and messenger costs.”™). Accordingly,
BexarMet has asked the Court 10 order that it need only reimburse GBRA a total of $1492.25 —
the total of the expenses GBRA has claimed less the amount it claims for “computer legal research”

— in order to secure 2 dismissal without prejudice of this matter.

BexarMetisnot requixed to pay GBRA’s incidental litigation costs, such as «computer legal
research” costs, 10 beentitled to withdraw its petition without prejudice upder 30 TEX. ADMIN. CODE
§ 80.25(e)(2)- The preambie to 30 TEX. ADMIN. CODE § 80.25(e)(2), found at 21 TEX. REG. 2137
(copy attached hereto), provides that the “expenses” that must be reimbursed under that rule are

Synonymous with “costs™:

Section 8025 is modified to clarify that attorney’s fees are not included in the
payment of ‘costs’ required for withdrawal of an application without prejudice, and
makes it clear that payment of ‘costs’1s one of three avenues for withdrawal without

prejudice.

21 TEX. REG. 2137 (emphasis added). The term wcosts” excludes incidental litigation costs such as

06/20/06 TUE 16:51 [TX/RX NO 51031
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The Honorable Mike Rogan
Administrative Law Judge
June 20, 2006

Page 2

photocoPying, iravel, long distance, postage, and messenger expenses in Texas law. See, Flint, 739
g W2d at 626 (Tex. App.-Dallas 1087, writ denied); see also Shenandoah Associates V. J & K
properties, Inc., 741 S.W.24 470, 486-877 (TeX. App—Dallas 1987, writ denied) superceded mpart
by rule now allowing recovery of trial transcripts, as stated in Crescendo Investments V. Brice, 61
g w.3d465 (Tex. App—San Antomio 2001, pet. deni ed) (applying general rule that expenses incurred
in prosecuting & suit are “not recoverable as costs or damages ynless recovery of those items is

expressly provided for by statute” to exclude recovery of costs for delivery s

ervices, travel, long

distance calls, postage, reproduction expense, binding of briefs, office air-conditioning and
secretarial overtime. (exophasis added). Incidental litigation costs may be recoverable through

attorneys’ fees, but only whexe recovery of fees1s guthorized, which is plainly not the case here. 30

TEx. ADMIN. CODE § 50.25()(2)-

Even though every expense claimed by GBRA isan incidental Jitigation cost, BexarMet has
only obj ccted to GBRA’S claim for “computer legal research” expenses. Those expenses aré clearly
an item of overhead that is recoverable fhrough attorneys’ fees. Again, 30 TEX. ADMIN. CODE

§ 80.25(e)(2) conternplates the reimbursement of recoverable costs as defined

by Texas case law,

but expressly excludes attorneys’ fees of jtems that ate & component of those fees. Even GBRA

would agree that BexarMetis not required to pay for Vinson & Elkins’ legal yesearch paterials kept

in paper format (e.&-» West reporters, Vernon’s statutes, digests, etc.). The cost of maintaiing legal
research materials is part of the everyday overpead that a1l law firms pay as an ordinary costof doing
business. BY what provision in 30 TEX ApmiN. CODE § 80.25, then, does GBRA claim that

BexaxMet should pay for Vinson & Elk'm'S’ electronic legal research materials

kept in paper format? BexarMet respectfully submits that 30 Tgx. ADMIN. CODE § 20.25(e)(2)

provides 00 support for such. a distinction.

Accordingly, BexarMet respectfully requests that the Couft rule that

reimburse GBRA for its “computer legal research” costs under 30 TEX. ADMIN.

.

without the necessity of 2 heating:

Thank you for your consideration ia this matter.

incerelg—"

. LzﬂfwwiA
Paul M. Te: 11

HAZEN & TERRILL, P.C-

encl.

cc:  Docket Clerk Via fax to 239-3311
Todd Galiga Via fax to 239-0606
Seott Humphrey Via fax to 23 9-6377
Molly Cagle Via fax to 23 6-3280
Roger Nevola Via fax to 499-0575

06/20/06 TUE 16:51
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21 TexReg 2137

21 Tex. Reg. 2137, 1996 WL 182410 (Tex.Reg.)
(Cite as: 21 Tex. Reg. 2137)

TEXAS REGISTER
Volume 21, Number 20
March 19, 1996
PROPOSED RULES
TITLE 30. ENVIRONMENTAL QUALITY |
PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION
CHAPTER 80. CONTESTED CASE HEARINGS
SUBCHAPTER A. GENERAL RULES

Additions are indicated by <<+ Text +>>;
delerions by < <- Text->>

#2137 30 TAC s 80.1, 80.3, 80.5, 80.7, 80.9,
80.11, 80.13, 80.15, 80.17, 80.19, 80.21, 80.23,
80.25, 80.27, 80.29, 80.31, 80.33

%2136 The Texas Narural Resource Conservation
Comumission (commussion) proposes new § 80.1,
80.3, 80.5, 80.7, 80.9, 80.11, 80.13, 80.15, 80.17,
$0.19, 80.21, 80.23, 80.25, 80.27, 80.29, 80.31,
80.33, 80.101, 80.103, 80.105, 80.107, 80. 109,
80.111, 80.113, 80.115, 80.117, 80.119, 80.125,
80.127, 80.129, 80.131, 80.133, 80.135, 80.137,
$0.151, 80.153, 80.155, 80.201, 80.203, 80.205,
80.207, 80.209, £0.213, 80.215, 80.251, 80.253,
80.255, 80.257, 80.259, 80.261, 80. 263, 80.265,
80.267, 80.269, 80.271, 80.273, 80.275, 80.277,
and 80.279, concerning the
procedural rules.

This proposal is the second phase (Phase II) of an
ongoing project to reorganize, clarify, and
consalidate the procedural rules of the commission.
The first phase of the project (Phase ) was intended
to implement recent legislation and was completed
in the summer of 1995. Phase I made limited
substantive changes to the commission's rules and
began limited reorganization. Phase II is a more
ambitious atterupt to reorganize ‘and consolidate the
commission's procedural rules, and to eliminate
conflicting procedural requirements based solely on
wmedia ot type of hearing. By consolidating these
mules, the comumission seeks to cut back on the
duplication of requirements and definitions that
might create unwarranted non-stattory differences
in the teatment of persons working with the
commission. As part of this ongoing project, the
commission is continuing to examine program and
media specific rules for inconsistency with ‘the
general rules of the agency. Itis anticipated that any
further comsolidation will be proposed as
amendments to specific programs or chapters and

commission's .

FAX No. 5124743688

Page 1

not as a further major tevision 1o these procedural
rules.

. Proposed numbering changes attempt 10 impose a

more logical organization upon the most widely
applicable rules of the commission by taking
advantage of newly available chapters in Tide 30.
Chapters 1-99 will be reserved for the procedural
rules and broadly applicable substantive rules of the
commission. By locating generaily applicable rules
at the beginning of Title 30, commission rules
should ‘be orgamized in 2 more logical and user-
friendly format. The proposed new format consists
of the following reservation of chapters: Chapters
1-10-genexal rules of the commission; Chapters
11-19-miscellaneons provisions mot specific to any
media; Chapters 20-29-rulemaking; Chapters 30-49-
application procedures; Chapters 50-69-processing
of applications; Chapters 70- 79-enforcement; and
Chapters 80-89-bearings-contested/ather.  The
current proposal conforms to this new format.

Media specific substantive rules, and limited
procedural rules will continue to be found
Chapters 100-399 of Title 30.

Proposed new Chapters 1, 3, 5, 10, and 70 were
published in the February 20, 1996, issue of the
Texas Register (21 TexReg 1349). Proposed new
Chapters 1 and 10 replace and make limited changes
to existing Chapter 261. Chapier 1 sets forth the
general rules of the agency. Chapter 10 goverus the
copduct of conumission meetings.

Proposed new Chapter 3 is intended to consolidate
the definitions broadly applicable across chapters.
Defipitions Wwithin specific chapters that conflict
with definitions in Chapter 3 will continue to apply
to the partcular chaprer within which they are
found. Long-term plans call for consolidating these
defnitions as much as possible, but any further
consolidation beyond - this proposal will be
undertaken as changes to specific chapters.

Proposed new Chapter 5 replaces existing Chapter
345 and sets forth the rules governing the
composition of advisory groups to the commission,
without substantive changes from the existing rules.

Proposed mew Chapter 20 contains the rules
governing agency rulemaking from Chapter 275
withour substantive changes.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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21 TexReg 2137

(Cite as: 21 Tex. Reg. 2137, #2136)

A planned new Chapter 39 contains requirerments
for notices of public hearings moved, duplicated, or
crossreferenced  from  other  chapters. The
commission auticipates that this chapter will be
proposed later this yeat.

Proposed Chapter 40 replaces Chapter 264, relating
to Alternative Dispute Resolution (ADR) before the
commussion. No substantive changes 10 ADR
procedures are proposed. .

Proposed new Chapters 50 and 55 replace existing
Chapter 263. Chapter 50 relares to actions taken on
an application by the commission *2137 or the
executive director. Chapter 50, Subchapter B relates
1o actions taken by the commission on uncontested
applicatiops. Chapter 50, Subchapter C relates to
action by the executive director and is recodified
primarily from Subchapter A of Chapter 263, but
also duplicates a portion of Chapter 305, Subchapter
E. The ptincipal change to current practice
proposed in Chapter 50 is the consolidation of the
process for executive director approval of air,
water, and waste applications into a single process
goverping all media. This single process eliminates
the Texas Register notice requirement regarding
possible action by the executive director. The
proposed rules continue the distinction between
media of the limitation upon the executive director's
authority to act on protested applications.

Proposed mew Chapter 55 relates to cormmission
action upon hearing Tequests related to permit
applications 2nd is a recodification of Subchapter B
of Chapter 263. The copumission seeks to clarify the
process in this mew chapter. New s 55.21(d)
artempts to clearly set forth the timelines for filing
pearing  requests.  Persons concerned  with
production. area autho izations should note that the
public notice requirement for am application has
been increased from'ten to 30 days m s 55.21(d).
Section 55.27 makes clear it is necessary to botb
seek party status and file 2 motion for rehearing of
the denmial of a hearing request prior 10 seeking
judicial review, and that this motion should be filed
after action. by the commission on the permit or
other applicadon. Future rulemaking will be
undertaken'to further define the factors considered
in evaluating hearing requests. At this time, there is
insufficient experience with the current process,
adopted in August of 1995, to fairly evaluate how
well existing rules conceruing the processing of
hearing requests are meeting the needs of the
regulated  comnpounity, the public, and the

© 2006 Thomson/West. No Claim

FAX No. 5124743880

Page 2

commission.

Proposed new Chapter 70 contains the sections from
Chapter 337 that ‘were 1oL related 1o hearing
procedures.

Proposed Chapter 80 unifies the conmtested case
bearing procedures conrained in current Chapters
265 apd 337. Where substantve and procedural
issues differed significantly under the existing rules,
the commission -attempted to maintain  these
differences. Section 80.25 is modified to clarify that
attormey's fees are got included in the payment of '
costs' required for withdrawal of an application
without prejudice, and makes it clear that payment
of 'costs* is one of three avenues for withdrawal
without prejudice. Section 80.107 duplicates the
amctiops list alowed m Seoate Bl 12, and unifes
the sanctions sections from the other rules propesed
for repeal or amendment in this package. Section
80.137 modifies the summary judgment procedure
from Chapter 337. Inclusion of this procedure in
Chapter 80 will make summary disposition available
in all contested cases. Discovery rules that duplicate
the Texas Rules of Civil Procedure have been
replaced with a reference to those rules. Voluntary
discovery rules have been eliminated. Language is
added to the discovery rules to make clear that
drafts of prefiled testimony are Mot discoverable.
The 'freeze tules’ in Chapter 265, Subchapter F
have been clarified and streamlived, and - duplicate
procedures have been consolidated with the general
procedures in Chapter 80. Language is added to s
80.207 to require a reasonable basis for protestants’
issues listed in the freeze process. This change was
pot intended to shift the burden of proof upon an
application. Twenty days have been added to the
end of the frst discovery period in the freeze
process to allow more tixpe for the listing of issues.

Proposed new Chapter 86 comntains special
procedural rules of Chapter 275 (which is proposed
for repeal) pot moved to Chaptet 20. No substantive
changes are proposed in this recodification.

Chapter 305, Subchapter E is proposed for repeal.
Rules contained in that subchapter will be recodified
in Chapters 50 and 55, and in the new Chapter 39,
when proposed.

Chapter 339 is proposed to be repealed in i
entirety.

Chapter 340 is amended to consolidate requirements

to Orig. U.S. Govt. Works.
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HAZEN & TERRILL

A PROFESSIONAL CORPORATION
810 West 10™ Street

Austin, Texas 78701
Tel (512) 4749100
Fax (512) 4749388
FAX COVER SHEET
DATE :  June 20, 2006 TIME : 4:43pm
PLEASE DELIVER TO:
NAME : Mike Rogan, ALJ FAX NUMBER : 475-4994
Docket Clerk 239-3311
 Office of the Chief Clexrk
Todd Galiga 239-0606
Scott Humphrey 239-6377
Molly Cagle 236-3280
Rogex Nevola 499-0575
FROM : Jackie Taylor, Paralegal
CM # 9234
TOTAL NUMBER OF PAGES SENT (Including coversheet) : 4  pages

IF YOU DO NOT RECEIVE ALL OF THE PAGES, PLEASE CALL BACK AS SOON AS
POSSIBLE.

REMARKS :

TCEQ Docket No. 2004-1384-UCR; SO4H Doclet No. 582-05-1005; In re Petition of Bexar
Metropolitan Water District to Compel Raw Water Commitment from Guadalupe-Blanco River
Authority

Please see attached correspondence from Paul Terrill dated Tune 20, 2006.

CONFIDENTIALITY NOTICE

I Tsis racsimile transmission (and/or the documents accompanying it) may contain confidential information belonging to

the sender which is protected by the attorney-client privilege. The information is intended only for the use of the
individual or entity named below. If you are not the jntended recipient, you are hereby notified that any disclosure,
copying, distribution or the taking of any action in reliance on the contents of this information is strictly prohibited. 1f
you have received this transwmission in error, please immediately notify us by telephone to arrange for the return of the
documents.
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Vinson&Elkins

Molly Cagle mcagle@velaw,com
Tel 512.542.8552 Fax 512.236.3280

June 5, 2006 ) o

The Honorable Mike Rogan By F acsimile and First Class Mail
Administrative Law Judge

State Office of Administrative Hearings

300 West 15th Street, Suite 502B

Austin, Texas 78701

Re: SOAH Docket No. 582-05-1005;TCEQ Docket No. 2004-1384-UCR
§11.041 Petition of BexarMet

Dear Judge Rogan,

Guadalupe-Blanco River Authority (“GBRA”) incurred a total of $2,396.14 in
expenses associated directly with this case, including $903.89 for computer research
expenses billed to GBRA by mY law firm. See EX. 1. In its June 2, 2006 letter, Petitioner
argues that none of GBRA’s expenses are recoverable under 30 TEX. ADMIN. CODE.
§ 80.25(e)(2), but it only objects t0 reimbursing computer legal research expenses. As a
matter of law, Petitioner should be ordered to pay all GBRA’s documented expenses.

Petitioner’s counsel has lost this argument previously. In SOAH Docket Number
582-04-4678, TCEQ Docket Number 2003-1067-WR, involving the Canyon Regional Water
Authority (“C WRA”), CRWA, represented by Petitioner’s counsel here, similarly opposed all
expenses filed by GBRA (including computer research expenses-se€ Ex. 2) on the basis that
none were «costs.” See EX. 3. As I recall, that position met harsh criticism from SOAH
Judge Ingraham, who advised CRWA in open hearing that she did not believe that the
Commission meant for §80.25(e)(2) to be interpreted SO narrowly. Eventually, GBRA
recovered in that matter all of its claimed expenses from CRWA, including those for
computer research. That same result should occur here, and BexarMet should be ordered to

pay GBRA $2,396.14 if it wants to withdraw its §11 041 petition without prejudice.
Thank you for your time and attention to this matter.

Very truly yours,

Molly Cagl %\/

Vinson & Elkins LLP Attorneys at Law Austin Beijing Dallas Dubai 2801 Via Fortuna, Suite 100, Austin, TX 78746-7568

Houston London Moscow New York Shanghai Tokyo Washington Tel 512.542.8400 Fax 512.542.8612 www.velaw.com
708658 _2.00C
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Attachments

LaDonna Castafiuela (By F acsimile)
Service List (By Facsimile)

cC:

The Honorable Mike Rog

an June 5, 2006 Page 2



| Vihson&Elkins

Molly Cagle mcagle @velaw.com
Tel 512.5642.8562 Fax 512.236.3280

May 2, 2006

Via Fax

Paul M. Terrill 111

Hazen & Terrill, P.C.

810 West 10th Street
Austin, Texas 78701-2005

Re: TCEQ Docket No. 2004-1384-UCR, SOAH Docket No. 582-05-1005; Petition of
Bexar Metropolitan Water District to Compel Raw Water Commitment from
Guadalupe-Blanco River Authority

Dear Paul:

As I mentioned in my voice mail yesterday, I have examined the relevant bills for the
above referenced §11.041 matter. Enclosed is a chart, Summary of Expenses Incurred by
Guadalupe-Blanco River Authority (“GBRA”), summarizing the Vinson & Elkins (“V&E”)
expenses associated directly with this case to date. GBRA may have incurred other expenses
that are reimbursable in defending this matter, but we have elected not to pursue them at this
time.

By way of summary, VE prepares and submits to GBRA separate monthly invoices
for each matter that we are handling. To prepare the enclosed chart, we used only the
expenses billed on the §1 1.041 matter. Expenses ar¢ charged in accordance with my firm’s
Standard Terms of Engagement for Legal Services. Thus, we charge $0.15 per page for non-
color duplicating, including monochrome photocopy, digital monochrome duplication,
printing electronic and scanned images, and printing for duplication purposes. Color
duplicating is charged at $0.65 per page. Charges from a service provider are billed at the
Firm’s actual cost. In this instance, Pitney Bowes Management Services, an outside
document preparation service, bound documents and charged $13.21 for its services. That
expense is passed through at the actual invoiced amount. V&E charges GBRA $0.25 per
page for outgoing telefaxes, which includes all telephone costs. Long distance calls,
including international long distance calls, audio conferencing services, and calling card calls

EXHIBIT 1

Vinson & Elkins LLP Attorneys at Law Austin Beijing Dallas Dubai 2801 Via Foriuna, Suite 100, Austin, TX 78746-7568

Houston London Moscow New York Shanghai Tokyo Washington Tel 512.542.8400 Fax 512.542.8612 www.velaw.com
699863_1 DOC
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Mr. Paul M. Terrill il May 2, 2006 Page 2

are charged at the Firm’s actual cost for the call or conference. Travel expenses charged to
the client represent actual, out-of-pocket costs incurred on behalf of GBRA.

I plan to send a status report to the Judge shortly advising him that I forwarded this
summary to you today, and asking for two weeks for GBRA to file papers in this case. As
stated in my voice mail, and as I plan to advise the Judge, Roger and I have been traveling
weekly to California since Bexar Metropolitan Water District filed its last motion in this case
and we simply have not been able to confer with you on expenses or to otherwise respond to
the Judge within the schedule he requested. I apologize if this has inconvenienced you.

Please let me know if you need any additional information regarding the attached
chart.

Very truly yours,

Molly Cagl
Enclosure

cc: Fred Blumberg
Roger Nevola

699883_1.DOC




Summary of Expenses Incurred by GBRA in conjunction with the BexarMet

§11.041 petition
Expense Description Amount
Miscellaneous Retrieve archived newspaper article for the $ 4.95
| Second Supplement Appendix to the Motion
to Dismiss.
In-house Photocopying Copying research documents for review of the | $1,001.05
petition; copying Notice of Hearing and
Scheduling Order; copying exhibits for
Motion to Dismiss; copying discovery
requests; copying pleadings for filing and
service to the parties.
Courier Services FedEx to GBRA and Pro Courier to TCEQ $ 313.74
various pleadings.
Computer Legal Research $ 903.89
Facsimiles Filing by facsimile various pleadings. $ 7825
Postage Postage for engagement letter; postage for $ 3690
various pleadings.
Travel Travel to TCEQ. $ 3.65
Long Distance Telephone Calls to GBRA. $ 40.50
Outside Professional Out-sourced professional binding services. $ 1321
Services

699889_1.DOC
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V&E Fax

April 5, 2006 Page 1

From: Date:
Molly Cagle May 2, 2006
Regarding: Number of Pages: Hard Copy Follows:
TO: Paul M. Terrill FAX: (512) 474-9888
PHONE: (512)474-9100
PAGES: L{/ (including this transmittal page) CLIENT/MATTER: GUA160/23007

RE: SOAH Docket No. 582-05-1005; TCEQ Docket No.2004-0384-UCR

MESSAGE:
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SOAH DOCKET NO. 582-04-4678
TCEQ DOCKET NO. 2003-1067-WR

APPLICATION OF CANYON REGIONAL  § BEFORE THE STATE OFFICE
WATER AUTHORITY TO AMEND § OF
CERTIFICATE OF ADJUDICATION § ADMINISTRATIVE HEARINGS
NO. 18-3834 §
AFFIDAVIT OF MOLLY CAGLE

THE STATE OF TEXAS §

§
COUNTY OF TRAVIS §

BEFORE ME, the undersigned authority, personally appeared Molly Cagle who, being

by me duly sworn, deposed as follows:

1. “My name is Molly Cagle, and T am a partner with Vinson & Elkins, L.L.P. 1am
responsible for supervising all work by Vinson & Elkins (“V&E”) attorneys, legal
assistants, and staff on GBRA’s protest of the Canyon Regional Water Authority
(“CRWA™) Application to Amend Certificate of Adjudication No. 18-3834 (the
«gpplication”). I also am the billing attorney for all Guadalupe-Blanco River

Authority (“GBRA”) matters handled by V&E.

2. «1 am over the age of 18 years, have never been convicted of a felony or a crime
of moral turpitude, and am of sound mind and fully qualified to make this

Affidavit.

3. «To assist in the preparation of this affidavit, 1 reviewed all V&E invoices for
services submitted to GBRA for calendar year 2004 and Invoice Nos. 25100665,
25108949, 25108945, 25113113, 25113123, 25115537, for legal services

beginning May 1, 2004 and ending September 30, 2004 reflecting attorney fees

EXHIBIT 2 GBRA

EXHIBIT E
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and expenses for representing GBRA in the permitting process for the
Application. Vinson & Elkins has not yet finalized an invoice reflecting fees and
expenses for October 2004 for the permitting Pprocess for the Application.
Nevertheless, the invoice has been prepared as a preliminary bill for purposes of
preparing this affidavit; this preliminary bill is referred to as a Pre-bill No.

2755480.

“The total expenses in the chart set forth in Paragraph 5 represent charges as set
forth in the Standard Terms of Engagement For Legal Services section of its
Engagement Letter with GBRA. V&E charges GBRA $0.15 per page for non-
color duplicating, including monochrome photocopy digital monochrome
duplication, printing electronic and scanned images, and printing for duplication
purposes. Color duplicating is charged at $0.65 per page. Charges from a service
provider are billed at the Firm’s actual cost. In this instance, KON, an outside
copying service, duplicated the documents produced by CRWA and charged
$4,479.19 for its services. That expense is passed through at the actual invoiced
amount. V&E charges GBRA $0.25 per page for outgoing telefaxes, which
includes all telephone costs. Long distance calls, including international long
distance calls, audio conferencing services, and calling card calls are charged at
the Firm’s actual cost for the call or conference. Travel expenses charged to the

client represent actual, out-of-pocket costs incurred on behalf of GBRA.

«Based upon my review of the invoices jdentified in paragraph 3 of this affidavit

and Prebill No. 2755480, 1 attest that the following reflects an accurate total of the



P

expenses incurred by GBRA through Vinson & Elkins in connection with the

permitting process for the Application:

(1)  Travel

Travel to and from the
Texas Commission on
Environmental Quality
and CRWA’s offices in
New Braunfels.

$23.88

2 In-house
Photocopying

Copying documents for
the preliminary hearing;
Copying Applicant’s pre-
filed testimony; Copying
GBRA'’s prefiled
testimony and exhibits;
Copying prefiled
testimony and exhibits
from other witnesses {0
distribute to GBRA
witnesses; Copying
pleadings for filing and
service to the parties.

$971.45

3) Facsimiles

Filing by facsimile
various pleadings.

$147.50

) Courier Services

FedEx of GBRA’s
writing discovery
requests to John Hohn.

$11.22

(5)  Computer Legal
Research

$464.87

(6) Administrative
Costs

Secretarial overtime
related to the preliminary
hearing.

$40.00

@) Long Distance
Telephone

Calls to GBRA and
expert witnesses.

$8.10

(8) Postage

Postage for filing prefiled
testimony and various
pleadings.

$97.59

) Outside
Professional Services

Out-sourced professional
copying expenses related
to copying CRWA’s
production documents.
See “Attachment A” to
Exhibit E.

$4,479.19




& o

6. “The overall total of $6,243.80 represents all expenses incurred by GBRA
through services provided by Vinson & Elkins in the above-referenced matter t0
date, and does not include any future expenses that might be incurred after

October 29, 2004.

7. “J have personal Kknowledge of all the facts set forth in this Affidavit and
the contents of this Affidavit are true and correct to the best of my

knowledge.”

Cali

Name: Molﬂ' Cagle d
Title: Partner
Company: Vinson & Elkins, L.L.P.

SUBSCRIBED AND SWORN TO BEFORE Mm (2% day of Ocgeber, 2004.

S oy Pubtc, Sl o T8 Notary Public in and for the Sgate ofz’lZééAS
\ i My Commision EXPRS My Commission Expires: 5 —3—200 k

480120_1.DOC
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SOAH DOCKET No. 582-04-4678
TCEQ DOCKET No. 2003-1067-WR

APPLICATION OF THE CANYON 8 BEFORE THE STATE OFFICE OF
REGIONAL WATER AUTHORITY §
TO AMEND CERTIFICATE OF §

§

ADJUDICATION NO. 18-3834 ADMINISTRATIVE HEARINGS

CANYON REGIONAL WATER AUTHORITY’S
OBJECTION TO SUMMARY OF EXPENSES INCURRED
BY GUADALUPE-BLAN co RIVER AUTHORITY

TO THE HONORABLE DEBORAH INGRAHAM, ADMINISTRATIVE LAW JUDGE:
NOW COMES Canyon Regional Water Authority (‘CRWA”) and files this Objection to
Summary of Expenses Incurred by Guadalupe-Blanco River Authority (“GBRA”). CRWA moves

the Court to find GBRA’s claimed costs to be unrecoverable under 30 TEX. ADMIN. CODE

8 80.25(e)(2), and In support whereof respectfully shows the Court as follows:

1. CRWA filed a Notice of Withdrawal Without Prejudice in this matter on October 19,
2004, pursuant to 30 TEX. ADMIN. CODE § 80.25(e)(2). At hearing the following day, and again in
its Order No. 6, the Court directed CRWA to pay the undisputed costs of the protesting parties under
that rule.

2. By a letter dated November 4, 2004, CRWA advised the Court that, although it
objected to the recoverability of costs claimed by protestants San Marcos River Foundation
(“SMRF”), San Antonio River Authority (“S ARA”) and the City of Victoria, Texas (“Victoria”),
CRWA would pay each of those parties’ claimed costs in full. A copy of that November 4, 2004,
letter is attached hereto as Exhibit A and incorporated by reference.

3. By that same letter, CRWA advised the Court that it disputed the costs presented in

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority EXHIBIT 3 Pagelof 7



GBRA’s Summary of Expenses Incurred by the Guadalupe-Blanco River Authority (“Summary of
Expenses”). See, Exhibit A.

4. In its Summary of Expenses, GBRA included the fees of three outside expert
witnesses it retained, one GBRA staff person’s salary expense, and other nontaxable incidental
litigation expenses, including amounts for delivery services, postage, travel and long-distance phone
calls.

5. CRWA is not required to reimburse any of GBRA’s claimed costs under 30 TEX.
ADMIN. CODE § 80.25(¢)(2) to be entitled to withdraw its application without prejudice.

1. ARGUMENT & AUTHORITIES

6. IMRE’s claimed costs in this matter were $3,150.33, SARA’s claimed costs were
$7,263.40 and Victoria’s claimed costs were $3,315.93. Although each of these protestants’ cost
claims included amounts for unrecoverable items, CRWA agreed to pay each of their claims in full,

without admitting any right to reimbursement. See, Exhibit A.

7. GBRA claims it has incurred costs in this matter of $26,923.56. Id. GBRA’s cost
claim is $19,660.16 more than SARA’s, $23,607.63 more than Victoria’s and $23,773.23 more than
SMRF’s.

8. Inits Summary of Expenses, GBRA seekstorecover $18,303 .79 for work conducted
by three retained expert witnesses in this matter.

9. In addition, GBRA claims it is entitled to recover a pro-rata portion of the salary of
M. Fred Blumberg, who is a full-time employee of GBRA. GBRA alleges that it has “incurred”
$2,375.97 in costs for Mr. Blumberg’s work on CRWA’s application that is the subject of this case.

10.  Inadditionto thé witness expenses GBRA allegedly incurred in this matter, it also

seeks another $6243.80 for other miscellaneous litigation expenses, including $5450.64 for

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Page2of 7



photocopying expenses alone. Those copying costs Were allegedly incurred to copy documents
produced by CRWA in response to an untimely request by GBRA. Because GBRA’s document
request was not properly served prior to the close of discovery, the copying costs GBRA seeks to
recover pursuant to an invalid discovery request is both unreasonable and unrecoverable.

11.  CRWA isnot required to pay either GBRA’s witness expenses or its miscellaneous
litigation expenses to be entitled to withdraw its application without prejudice under 30 TEX. ADMIN.
CODE § 80.25(e)(2).

12.  Inits preamble to 30 TEX. ADMIN. CODE § 80.25(e)(2), the Commission treated the
“expenses” referred to by that rule as synonymous with “costs™:

Section 80.25 is modified to clarify that attorney’s fees are not included in the

payment of ‘costs’ required for withdrawal of an application without prejudice, and

makes it clear that payment of ‘costs’ is one of three avenues for withdrawal without

prejudice.

21 TEX. REG. 2137 (emphasis added).
A. Witness costs
13. The term “costs” is assigned a specific legal meaning in Texas law. Expert witness

fees are not recoverable as “costs.” See, Richardsv. Mena, 907 S.W.2d 566,571 (Tex. App—Corpus

Christi 1995, writ dism’d by agr.) (finding that «Regardless of any good cause shown, costs of

experts are incidental expenses . . . and not recoverable.”) (emphasis added); See also, Whitley v.

King, 581 S.W.2d 541, 544 (Tex. Civ. App.—Fort Worth 1979, no writ)).

14. GBRA’s Summary of Expenses includes a claim for $20,679.76 for expert witness
costs associated with its witnesses Lee Wilson, James Kowis, Sam Vaugh and Fred Blumberg.
GBRA’s expert witness fees are not recoverable costs, and CRWA need not pay them to be entitled
to withdraw its application without prejudice.

Canyon Regional Water Authority’s

Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Page3of 7



15.  Inaddition, $2,375.000f GBRA’s claimed witness costs are for Mr. Blumberg’s work
in connection with CRWA’s application. Mr. Blumberg is a deputy general manager of GBRA, and
is a salaried employee. GBRA would pay Mr. Blumberg’s salary irrespective of his work in
connection with this matter. Mr. Blumberg’s salary is not a cost “incurred in the permitting process”
by GBRA, within the meaning of 30 TEX. ADMIN. CODE § 80.25(e)(2). CRWA need not rexmburse
GBRA for expenses not “4pcurred in the permitting process” to be entitled to withdraw its
application without prejudice.

B. Incidental litigation costs

16.  The term “costs” is also defined to exclude incidental litigation costs such as
photocopying, travel, long distance, postage, and messenger expenses. See, Flint & Assocs. v.
Intercontinental Pipe & Steel, Inc., 739 S.W.2d 622, 626 (Tex. App.-Dallas 1987, writ denied)
(reforming judgment to exclude $10,000.00 awarded as «reasonable, non-taxable court cost
expenses,” for photocopy, travel, long distance, postage, and messenger costs.”).

17. GBRA’s Summary of Expenses includes $5,450.64 in photocopying eipenses, and
another $793.16 in travel, facsimile, messenger expenses, computer legal research, secretarial
overtime, long distance charges and postage. None of these items are recoverable costs under 30
TEX. ADMIN. CODE § 80.25(¢)(2). Even assuming any of GBRA’s claimed miscellaneous litigation
costs are recoverable, they are so manifestly unreasonable and disproportionate compared to those
of the other pfotestants that they should be disallowed.

Prayer

WHEREFORE, PREMISES CONSIDERED, CRWA prays that the Administrative Law
Judge enter an order finding that CRWA need not pay any of the costs presented in GBRA’s
Summary of Expenses in order to be entitled to withdraw its application without prejudice. Further,

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Pagedof 7



CRWA prays for any such other and further relief to which it may show itself legally or equitably

entitled.

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred
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Respectfully submitted,

HAZEN & TERRILL, P.C.
—

J Agn W
Panl M. Terrill 11T
State Bar No. 00785094
Howard S. Slobodin
State Bar No. 24031570
810 W. 10™ Street
Austin, Texas 78701
(512) 474-9100
(512) 474-9888 (fax)

By:

HOHN & JANSSEN

By;

<

J?ﬁ Hdﬂﬁ
ate Bar No. 09813250

110 E. San Antonio

San Marcos, Texas 78666
(512) 474-9100

(512) 474-9888 (fax)

ATTORNEYS FOR APPLICANT
CANYON REGIONAL WATER AUTHORITY

CERTIFICATE OF SERVICE

I hereby certify that on November 9, 2004, a true and correct copy of the foregoing Objection
to Summary of Expenses Incurred by Guadalupe-Blanco River Authority, was delivered, by U.S.
Mail, postage prepaid, on all of those individuals on the atjached Service List except by hand-
delivery to Ms. Cagle and ALJ Ingraham: ' —

I

Paul M. Terrill III

Canyon Regional Water Authority’s
Objection to Summary of Expenses Incurred
by Guadalupe-Blanco River Authority Page6of 7
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SERVICE LIST - SOAH DOCKET NO. 582-04-4678 - CRWA/LAKE DUNLAP

Robin Smith, Attorney

Texas Commission on Environmental Quality

MC-173

P.0. Box 13087, Austin, Texas 78711-3087

Tel: (512) 239-2497
Fax: (512) 239-0606

Kathy Hopkins, Permit Writer

TCEQ Water Supply Division, MC 160
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-2567

Fax: (512) 239-4770

Scott Humphrey, Attorney
Public Interest Counsel, MC 103
Office of the Public Interest Counsel

Texas Commission on Environmental Quality

P.0O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-6363

Fax (512) 239-6377

Molly Cagle

Vinson & Elkins, L.L.P.
The Terrace 7 o

2801 Via Fortuna, Suite 100
Austin, Texas 78701-3200
Tel: (512) 542-8552

Fax (512) 236-3280

Phillip Poplin, Attomey
Henry & Poplin

819% W 11"  Street
Austin, Texas 78701
Tel: (512) 748-1297
Fax: (512) 708-1297

Edmond R. McCarthy, Jr.

Attorney for San Antonio River Authority
711 W. 7th Street

Austin, Texas 78701

Tel: (512) 225-5606

Fax: (512) 225-5565

Canyon Regional Water Authority's

Chief Clerk

State Office of Administrative Hearings
P.O. Box 13025

Austin, Texas 78711

Fax (512) 475-4994

Docket Clerk

Office of Chief Clerk
TCEQ

P.O. Box 13087
Austin, Texas 78711
Tel: (512) 239-3300
Fax: (512) 239-3311

Deborah L. Ingraham

Administrative Law Judge

State Office of Administrative Hearings
300 W 15™ Street, Suite 502B

Austin, Texas 78701

Phone (512) 475-4993

Facsimile (512) 936-0770

Fred B. Werkenthin, Jr., Attorney
Booth, Ahrens & Werkenthin, P.C.
515 Congress Ave., Ste. 1515
Austin, Texas 78701-3503

Tel: (512) 472-3236

Fax: (512) 473-2609

Mike Fields, Facilities Manager
Victoria WLE, LP

P.O.Box 8

Fannin, Texas 77960

Tel: (361) 788-5112

Fax: (361) 788-5136



SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR

PETITION OF BEXAR METROPOLITAN § BEFORE THE STATE OFFICE
WATER DISTRICT TO COMPEL RAW §

WATER COMMITMENT FROM § OF
GUADALUPE-BLAN CO RIVER §

AUTHORITY § ADMINISTRATIVE HEARINGS

ORDER NO. 10
ALLOWING FURTHER BRIEFING OR ARGUMENT

On June 2, 2000, Petitioner submitted to the State Office of Administrative Hearings
(“SOAH”) a letter report and brief, proposing that Petitioner reimburse GBRA $1,492.25 for
expenses incurred in this action, in order to qualify for dismissal without prejudice under 30 TAC
§ 80.25(e) Petitioner agreed, that is, to pay a portion of GBRA'’s total claimed expenses of
$2,396.14, objecting only to GBRA’s claim of $903.89 for “computer legal research.”

GBRA responded to Petitioner’s proposal on June 6, 2006, urging that Petitioner be ordered
to pay the entire $2,396.14 in expenses identified by GBRA, The Response noted that a SOAH
judge previously has found the categories of expenses in question (including computer research
expenses) to be reimbursable under § 80.25(¢). This ruling occurred, specifically, in SOAH Docket
No. 582-04-4678, involving Canyon Regional Water Authority (“CRWD”).

The undersigned ALJ is not at all certain that the CRWD case providesa definitive precedent
on the issue of allowable expenses, since the cited decision on that issue does not seem to have been
explained in 2 written order or specifically adopted by the TCEQ commissioners thereafter.
Petitioner has presented a reasonable argument that legal research expenses may not fall within those
expenses allowable under § 80.25(¢), but the principal authority it identified for this position is

apparently mis-cited —i.e., 21 T exReg 2137 does not include any discussion of that rule.

Under these circumstances, the ALJ will allow the parties until June 20, 2006, to revise,
supplement, OF amplify their arguments and citations of authority with respect to the pending issue.

Petitioner has urged that the issue represents a question of law, with no hearing on the matter



No. 582-05-1005
No. 2004-1384-UCR

Order No.7 Page 2

SOAH Docket

TCEQ Docket

necessary. Given that the parties apparently agree on the amounts attributable 10 GBRA’s various
licitly in agreement on that

ALJ agrees. GBRA’s response of June 6 also seems imp

after reviewing the material

expenses, the
g showing that some other
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PROCEDURAL QUESTIONS
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SIGNED June 7, 2006.
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ADMINISTRATIVE LAW JUDGE

STATE OFFICE OF AD TIVE HEARINGS
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WILLIAM P. CLEMENTS BUILDING, Jr.
300 West Fifteenth Street
Austin, Texas 78701
Phone (512) 475-4993
Facsimile (512) 475-4994

SERVICE LIST
AGENCY: Environmental Quality, Texas Commission on (TCEQ)
STYLE/CASE: BEXAR METROPLITIAN WATER DISTRICT

SOAH DOCKET NUMBER:  582-05-1005
REFERRING AGENCY CASE: 2004-1384-UCR

STATE OFFICE OF ADMINISTRATIVE ADMINISTRATIVE LAW JUDGE
HEARINGS ALJ MIKE ROGAN
REPRESENTATIVE / ADDRESS PARTIES

MOLLY CAGLE

ATTORNEY

2801 VIA FORTUNA, STE. 100
AUSTIN, TX 78746
(512) 542-8400 (PH)

(512) 542-8612 (FAX)
GBRA

PAUL TERRILL
ATTORNEY
810 W 10TH STREET
AUSTIN, TX 78701
(514) 474-9100 (PH)
(512) 474-9888 (FAX)
BEXAR METROPOLITAN WATER DIST.

SDRRSEAD | eRMETOOUIMMAESR

ROGER NEVOLA
ATTORNEY
BEXAR COUNTY COURTESY COPY
PO BOX 2103
AUSTIN, TX 78767
(512) 499-0500 (PH)
(512) 499-0575 (FAX)
MARK ZEPPA

SCOTT HUMPHREY
ATTORNEY
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
OFFICE OF PUBLIC INTEREST COUNSEL
P.0. BOX 13087
AUSTIN, TX 78711-3087
(512) 239-6960 (PH)
(512) 239-6377 (FAX)
TCEQ

mmenes we
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TODD GALIGA .

STAFF ATTORNEY, EXECUTIVE DIRECTOR

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
_ MC-173 PO 13087

AUSTIN, TX 78711-3087

(512) 239-0600 (PH)

(512) 239-0606 (FAX)

TEXA

S COMMISSION ON ENVIRONMENTAL

QUALITY

xc: Docket Clerk, State Office of Administrative Hearings
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STATRFFICE OF ADMINISTRATIVE NGS

ILLIAM P. CLEMENTS BUILDING, Jr*
300 West Fifteenth Street
Austin, Texas 78701
Phone (512) 475-4993
Facsimile (512) 475-4994

DATE: 06/07/2006
NUMBER OF PAGES INCLUDING THIS COVER SHEET: A 5
REGARDING: ORDER NO. 10 - ALLOWING FURTHER BRIEFINY OR ARGUMENT
DOCKET NUMBER: . 582-05-100S
FROM: JUDGE MIKE ROGAN

FAX TO: FAX TO:

PAUL TERRILL (512) 474-9888

MOLLY CAGLE (512) 542-8612

ROGER NEVOLA (512) 499-0575

SCOTT HUMPHREY (TEXAS COMMISSION ON (512) 239-6377

ENVIRONMENTAL QUALITY)

TODD GALIGA (TEXAS COMMISSION ON (512) 239-0606

ENVIRONMENTAL QUALITY)

TCEQ Docket Clerk, Fax Number 512/239-3311
NOTE: IF ALL PAGES ARE NOT RECEIVED, PLEASE CONTACT RITA MCBRIDE(rmc¢) AT 512-475-4993

The information contained in this facsimile message is privileged and confidential information intended only for the use of the
above-named recipient(s) or the individual or agent responsible to deliver it to the intended recipient. You are hereby notified
that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please immediately notify us by telephone, and return the original message to us at the address via the

U.S. Postal Service. Thank you.
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STATE OFFICE OF ADMINISTRATIVE HEARINGS
WILLIAM P. CLEMENTS BUILDING, Jr.
300 West Fifteenth Street
Austin, Texas 78701
Phone (512) 475-4993
Facsimile (512) 475-4994
DATE: 06/07/2006
NUMBER OF PAGES INCLUDING THIS COVER SHEET: ' LS
REGARDING: ORDER NO. 10 - ALLOWING FURTHER BRIEFINY OR ARGUMENT
DOCKET NUMBER: 582-05-1005
FROM: JUDGE MIKE ROGAN
FAX TO: FAX.TO:
PAUL TERRILL (512) 474-9888
MOLLY CAGLE (512) 542-8612
— TROGERNEVOLA (512) 4990575
—  SCOTT HUMPHREY (TEXAS COMMISSION ON (512) 2396377
ENVIRONMENTAL QUALITY)
TODD GALIGA (TEXAS COMMISSION ON (512) 239-0606
ENVIRONMENTAL QUALITY)

TCEQ Docket Clerk, Fax Number 512/239-3311
NOTE: IF ALL PAGES ARE NOT RECEIVED, PLEASE CONTACT RITA MCBRIDE(rme) AT 512-475-4993

The information contained in this facsimile message is privileged and confidential information intended only for the use of the
above-named recipient(s) or the individual or agent responsible to deliver it to the intended recipient. You are hereby notified
that any dissemination, distribution or copying of this communication is strictly prohibitcd. If you have received this
communication in error, please immediately notify us by telephone, and retumn the original message to us at the address via the
U.S. Postal Service. Thank you




—

06/05/2006 04:05 FAX

@
Vinson&Flkins

Molly Cagle mcagle @velaw.com
Tal 512.542.8552 Fax 51 2,236.3280

Facsimile

From: Dato:
Molly Cagle June 5, 2006
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SOAH DOCKET NO. 582-05-1005
TCEQ DOCKET NO. 2004-1384-UCR
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Vinson & EXkine LLP Attorneys &t Law Austin Boljing Dallas
Dubal Houston London Moscow New York Tekyo Washinglon
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TO: Docket Clerk, TCEQ FAX: (512) 239-3311
PHONE: (512)239-3300

TO: Todd Galiga, Staff Attorney FAX: (512) 239-0606
PHONE: (512) 239-0600

TO: Scott Humphrey, Office of the Public FAX: (512) 239-6377

Interest Counsel PHONE: (512) 239-6363

TO: Roger Nevola FAX: 499-0575
PHONE: 499-0500

TO: Paul M., Terrill FAX: (512) 474-9888
PHONE: (512) 474-9100

PAGES: (including this transmittal page) CLIENT/MATTER: GUA160/23007

FROM: Molly Cagle

RE: SOAH Docket No. 582-05-1005; TCEQ Docket N0.2004-0384-UCR
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Vinson&tElkins

Molly Cagle mcagle @velaw.com
Tal §12.542.8552 Fax 51 2.238.3280

June 5, 2006

The Honorable Mike Rogan By Facsimile and First Class Mail
Administrative Law Judge

State Office of Administrative Hearings

300 West 15th Street, Suite 502B

Austin, Texas 7 8701

Re: SOAH Docket No. 582-05-1005;TCEQ Docket No. 2004-1384-UCR
§11.041 Petition of BexarMet

Dear Judge Rogan,

Guadalupe-Blanco River Authority (“GBRA”) incurred a total of $2,396.14 in
expenses associated directly with this case, including $903.89 for computer research
expenses billed to GBRA by my law firm. See Ex. 1. In its June 2, 2006 letter, Petitioner
argues that none of GBRA's expenses arc recoverable under 30 TEX. ADMIN. CODE.
§ 80.25(¢)(2), but it only objects to reimbursing computer legal research expenses. Asa
matter of law, Petitioner should be ordered to pay all GBRA's documented expenses.

Petitioner’s counsel has lost this argument previously. In SOAH Docket Number
582-04-4678, TCEQ Docket Number 2003-1067-WR, involving the Canyon Regional Water
Authority (“CWRA"), CRWA, represented by Petitioner’s counsel here, similarly opposed all
expenses filed by GBRA (including computer research expenses-see Ex, 2) on the basis that
none were “costs.” See Ex. 3. As I recall, that position met harsh criticism from SOAH
Judge Ingraham, who advised CRWA in open hearing that she did not believe that the
Comumission meant for § 80.25(e)(2) to be interpreted so narrowly. Eventually, GBRA
recovered in that matter all of its claimed expenses from CRWA, including those for

computer research. That same result should occur here, and BexarMet should be ordered to
pay GBRA $2,396.14 if it wants to withdraw its §11.041 petition without prejudice.

Thank you for your time and attention to this matter.

Very truly yours,

Inelly 5™

Vinson & EIKins LLP Attornaya al Law Austin Beling Dallas Oubal 2201 Via Fortuna, Suite 100, Austin, TX 78748-75€8
Houston London Moscow New Yark Shanghal Tokyo Wasghinglon Tel 512,542.8400 Fax 512,542,812 www,valaw.com
708658_2.00C
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Vinson&Ftlkins

Molly Cagle mcagle valaw.com
Tal §12.542.8552 Fax 512.296.9260

May 2, 2006

Via Fax

Paul M. Terrill 111

Hazen & Terrill, P.C.

810 West 10th Street
Austin, Texas 78701-2005

Re: TCEQ Docket No. 2004-1384-UCR, SOAH Docket No. 582-05-1005; Petition of
Bexar Metropolitan ‘Water District to Compel Raw Water Commitment from
Guadalupe-Blanco River Authority

Dear Paul:

As I mentioned in my voice mail yesterday, I have examined the relevant bills for the
above referenced §11.041 matter. Enclosed is a chart, Summary of Expenses Incurred by
Guadalupe-Blanco River Authority (“GBRA), summatizing the Vinson & Elkins (“V&E™)
expenses associated directly with this case to date. GBRA may have incurred other expenses
that are reimbursable in defending this matter, but we have elected not to pursue them at this
timme.

By way of summary, VE prepares and submits to GBRA. separate monthly invoices
for each matter that we are handling. To prepare the enclosed chart, we used only the
expenses billed on the §11.041 matter. Expenses aré charged in accordance with my firm’s
Standard Terms of Engagement for Legal Services. Thus, we charge $0.15 per page for non-
color duplicating, including monochrome photocopy, digital monochrome duplication,
printing electronic and scanned images, and printing for duplication purposes. Color
duplicating is charged at $0.65 per page. Charges from a service provider are billed at the
Firm's actual cost. In this instance, Pitney Bowes Management Services, an outside
document preparation setvice, bound documents and charged $13.21 for its services. That
expense is passed through at the actual invoiced amount. V&E charges GBRA $0.25 per
page for outgoing telefaxes, which includes all telephone costs. Long distance calls,
including international long distance calls, audio conferencing services, and calling card calls

EXHIBIT 1

Vinson & Elking LLP Attorneys at Law Ausiin Beljing Dallaa Dubal 2301 Via Fortuna, Sulle 100, Austin, TX 78746-7688

Houston London Mogcow Naw York Shanghal Tokye Washington Tol 612.542.8400 Fax 512.542.8612 www.velaw.com
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