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Trial Court Case No. D-1-GN-12-000226

MEMORANDUM OPINION
This is an administrative law case in which the plaintiffs, wholesale
purchasers of water from the City of Corsicana, challenge the trial court’s
judgment affirming an order by the Texas Commission on Environmental Quality
that dismissed their rate appeal. At issue was whether the plaintiffs, pursuant to 30
TEX. ADMIN. CODE § 291.133, carried their burden to show that the protested rate
“adversely affected the public interest.” We affirm.
BACKGROUND
The Parties and the Contracts
The City of Corsicana is the regional water provider in Navarro County and
provides service to over 11,000 retail customers and 21 wholesale customers.
Plaintiffs are eight of Corsicana’s wholesale customers [collectively, “the
Ratepayers”]. Of Corsicana’s 11,000 retail customers, 9,000 are residential retail
customers. The average water use of a residential retail user is less than 6,000
gallons per month. In contrast, each of the wholesale ratepayers purchases over
1,000,000 gallons of water per month, which it then resells to its own retail

customers.

2014); see also TEX. GOV’'T CODE ANN. § 73.001 (West 2013) (authorizing
transfer of cases).



Cl)rsiqana sells water to the Ratepayers !pursuant to indi‘)idual contracts.
Since the 1960s, the contracts have given Corsicana the right to‘raise its rates. In
2001, Corsicana created a “standard contract,” which was intended to be used
whenever a wholesale customer amended its contract. Seven of the Ratepayers—
M.E.N. Water Supply Corporation, Angus Water Supply Corporation, Chatﬁe}d
Water Suppiy Corporation, Corbet Water Supply Corporation, City of Frost, and
Cofninum'ty Water' Company—entered into the standard contract. Two of the
“Ratepayers—City of Blooming Grove and City of Kerens—did not. The st%ndard |
contract provides the following regarding rate changes: “

Section 4.02. The rates stated in the contract are the prevailing rates
which “may be changed or modified from time to time by Seller in
accordance with Section 4.03 of this Contract during the time it
remains in effect.

Section 4.03. Ratehf{evision. Purchaser acknowledges and agrees that

. Seller’s city council has the right to revise by ordinance, from time to
time and as needed, the rates charged hereunder to cover all
reasonable, actual, and expected costs incurred by Seller to provide
the potable water supply service to Seller’s customers. Except as’
provided in subsectlon b below if, during the term of this contract,
Seller revises its minimum inside city retail water rate, then such
revised rate shall likewise apply to water usage by Purchaser under
this Contract.

_ Early vérsions of the contracts in the 1960s and 1970s charged all cistomers
on a declining block fate:, i.e., a rate in which the price per 1,000 gallons decreases

as usage increases.- Later, Corsicana used a flat volumetric rate for all customers.

From 2006 to 2008, Corsicana raised its volumetric rate from $2.14 per' 1,000
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gallons to $3.00 per 1,000 gallons. Nevertheless, by 2008, Corsicana’s “Utility
Fund,” which is comprised of revenues and expenses from its water and
wastewater utilities had a $1 million shortfall. Because Corsicana does not operate
on credit, it must have a cash reserve available to cover potential shortfalls and
emergencies.
The 2009 Rate Increase

One of the ways that Corsicana sought to increase its Utility Fund was to
raise its water rates. Under the rate adopted, Corsicana charges each of its
customers—both wholesale and retail-—a monthly base rate that is determined by
the size of the customer’s meter. The base rates range from $17.60 for a 5/8- or
3/4-inch meter to $1,695.52 for a 10-inch meter. Regardless of the meter size, the
base rate includes the first 1,000 gallons used per month. For water use in excess
of 1,000 gallons per month, Corsicana charges tiered volumetric rates, in inclining
blocks. The volumetric rate is $3.00 per 1,000 gallons for 1-10,000 gallons; $3.15
per 1,000 gallons for 10,001-25,000 gallons; and $3.25 per 1,000 gallons for over
25,000 gallons.
The Ratepayers’ Appeals

Arguing that the 2009 rate increase disproportionately affected wholesale
ratepayers when compared to residential retail ratepayers, the Ratepayers appealed

Corsicana’s rate change by filing a Petition with the Texas Commission on



i
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Envirp;:mental Quality [“the ,Commission:’].‘ The Cq@sgion referred the case to
the Sta';e; Office of Administrative Heairings [“SOAH”], whet¢ an Administrative
Law Judge'. [“ALJ’] conducteg' a hearing to determine whether the rate change
“affected a publicinterest.” See 30 TEX. ADMIN CODE §§, 291.131-.133. After the
whearing; the ALJ issued a Proposal for Decision [“PFD”] and a pyopospd order
finding that the R;atepayers failed to show that the 2009 rate increase adversely
affected the pub[i:c interest. After cgnsidciring the ALJ)’s PFD, the Commission :
agreed that the Ratepaye;s thaq) failed to show that the rate chaﬁ‘ge adversely
affected the publié interest, holding that “[t]he public-interést inquiry set out in 30
TAC § 291.133@)(1)-(4) ndaogs not include a comparison of the protested ra‘Fe’s
impact‘s on wholesale and retail custorners.” The Ratepayers then appealed to the

Travis County District Court,-which affirmed the Commission’s order dismissing

¥

the rate appeal. This appeal followed.
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PROPRIETY OF COMMISSION’S “PUBLIC INTEREST” RULING

In four issues on appeal, the Ratepayers contend that:

3 -

1. Rate discrimination must be considered in a public interest '

e -

hearing; , -

2. If the Commission correctly interpreted the public interest rules to
preclude consideration of rate discrimination, the rules are invalid;
) Ll = . t ! & 1
.. 3. Corsicaha’s wastewater. subsidy is not a “cost of service” issue;
.and ¢ ’



4. Corsicana’s Utility Fund deficit is not a “changed condition” that
may be considered under 30 TAC § 291.133(a)(3)(B) or a factor
that supports Corsicana’s 2009 Rate Increase.

Standard of Review

The substantial-evidence standard of the Texas Administrative Procedure
Act (“APA”) governs our review of the Commission’s final order. See TEX. GOV’T
CoDE ANN. § 2001.174 (West 2008). The APA authorizes reversal or remand of an
agency’s decision that prejudices the appellant’s substantial rights because the
administrative findings, inferences, conclusions, or decisions (1) violate a
constitutional or statutory provision, (2) exceed the agency’s statutory authority,
(3) were made through unlawful procedure, (4) are affected by other error of law,
or (5) are arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion. Id. § 2001.174(2)(A)-(D), (F). Otherwise, we
may affirm the administrative decision if we are satisfied that “substantial
evidence” exists to support it. Id. § 2001.174(1), (2)(E).

We review the agency’s legal conclusions for errors of law and its factual
findings for support by substantial evidence. Heat Energy Advanced Tech., Inc. v.
W. Dallas Coal. for Envtl. Justice, 962 S.W.2d 288, 29495 (Tex. App.—Austin

1998, pet. denied). Substantial evidence “does not mean a large or considerable



amount of evidence, but rather such relevant evidence asa ;easonéble mind might
accept as adequate tco support a conclusion of fact.” Lauderdale v. Tex. Dep’t of
Agric., 923 S.W.2d 834, 836 (Tex. App.—Austin 19;6, no writ) (quoting Pierce v.
Underwood, 487 U.S. .552, 564-65, 108 S. Ct. 2541:, (1988)) (internal quotation
marks “oinitted). We consider the reliable and probative evidence in the record as a
whole when te;ﬁng an agency’s findings, inferences, conclusions, and decisions to
determine whether they are reasonably supported by s1’1b‘staritia¥‘evidence.‘Graﬁr
Chevrolet Co. v. Texas Motor Vehicle Bd., 60 S.W.3d 154, 159 (Tex..App.——
Austin 2001, pet. denied); see TEX. GOV'T CODE ANN. § 2001.174(2)(E). We

f

presume that the Commission’s order is supported by substantial evidence, and the
|

Ratepayers bear the burden ;>f proving otherwise. See Tex. Health. Facilities
Comm’n v. Charter Ac;ed.—Dallas, Inc., 665 S.W.2d 446, 453 (Tex. 1984). The
burden is a heavy" one—e\;en a showing that the evidence preponderates against the
agency’s wdecisioﬁ will not be enough to overcome it, if there is some reasonable
basis in the record f(;r the action taken by the agency. Id. at 452. Our ultimate
c)oncern is the reasonableness of the agency’s order, not its correctness. Fi iremén s
& Policemen’s Civil Serv..Comm’n v. Brinkmeyer, 662 S.W.2d 953, 956 (Tex.
1984). | | !

To the extent that appellants’ issues address the construction of the
. b ' i

Commission’s rules, we review these questions de novo. Rodriguez v. Serv. Lloyds
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Ins. Co., 997 SW.2d 248, 254 (Tex. 1999). In general, “[w]e construe
administrative rules, which have the same force as statutes, in the same manner as
statutes.” Id.; see also State v Shumake, 199 S.W.3d 279, 284 (Tex. 2006)
(addressing statutory construction). “Unless the rule is ambiguous, we follow the
rule’s clear language.” Rodriguez, 997 S.W.2d at 254 (citation omitted). “If there is
vagueness, ambiguity, or room for policy determinations in a statute or regulation,
.. . we normally defer to an agency’s interpretation unless it is plainly erroneous or
inconsistent with the language of the statute, regulation, or rule.” TGS-NOPEC
Geophysical Co. v. Combs, 340 S.W.3d 432, 438 (Tex. 2011).

Whether the agency’s order satisfies the substantial-evidence standard is a
question of law. Id. Thus, the district court’s judgment that there was substantial
evidence supporting the Commission’s final order is not entitled to deference on
appeal. See Tex. Dep’t of Pub. Safety v. Alford, 209 S.W.3d 101, 103 (Tex. 2006)
(per curiam). On appeal from the district court’s judgment, the focus of the
appellate court’s review, as in the district court, is on the agency’s decision. See
Montgomery Indep. Sch. Dist. v. Davis, 34 S.W.3d 559, 562 (Tex. 2000); Tave v.
Alanis, 109 S.W.3d 890, 893 (Tex. App.—Dallas 2003, no pet.).

Applicable Principles of Law
The Commission’s jurisdiction in this case arose from Sections 11.036 and

11.041 of the Texas Water Code, which provide:



(@A person . having in possessmn and control any storm water,
ﬂoodwater or rainwater that is conserved or stored as authorized.
. by this chapter may contract to supply the water to any person .
having the right to acquire use of the water.

(b) The price and terms of the contract shall be just and reasonable
and without discrimination .

TEX. WATER CODE ANN. § 11.036(a)-(b). (Vernon 2008) (emphasis added).

(a) Any person entitled to receive or use water . . . from any conserved or
stored supply may present to the commission a written petition showing:”
(1) that he is entitled to receive or use the water;

" (2) that he is willing ‘and able to pay a just a reasonable price for the -

water;

.(3) that the party owning or controlling the water supply has water not
contracted to others and available for the pétitioner’s use; and

(4) that the party owning or controlling the water supply fails or refused
to supply the available water to the petltloner .or that the price or
rental demanded for the avallable water is not reasonable and just
or is discriminatory.

TEX. WATER CODE ANN. § 11.041(a) (Vernon Supp. 2014) (emphasis added).

In Texas Water Comm’n v. City of Fort Worth, 875 S.W.2d 332, 335 (Tex.

App.:—Austin 1994, writ denied), the court recognized that the Texas Constitution.

limits the State’s ability to pass laws that impair contractual obligations’ to

instances Whereiﬂ the public safety and welfare must be protected. The court then

i

held that before the Commission could modify -a rate set. by contract, the

b
|

Commission must first make a finding that the challenged rates “adversely affect
- 1 . :
the public interest by being unreasonably prefefential, prejudicial, or

discriminatory.” . Id. at 336.



In the wake of the City of Fort Worth case, the Commission adopted the
wholesale-service rules found in Subchapter I of Chapter 291 of the Texas
Administrative Code, which are applicable to this case because it involves a
petition to review rates charged for the sale of water for resale. See 30 TEX. ADMIN.
CoDE §§ 291.128-291.138. The wholesale service rules set up a two-step process
for reviewing challenged rates set by contract: (1) there must be a determination
that a public interest is adversely affected, and only if such a public interest is
found; 2) will the Commission review the rate. Id.

For a petition to review a rate that is charged pursuant to a written contract,
the executive director of the Commission will forward the petition to SOAH to
conduct a hearing on public interest, and SOAH will conduct an evidentiary
hearing to determine whether the protested rate adversely affects the public
interest. 30 TEX. ADMIN. CODE §§ 291.131(b), 291.132(a). The ALJ then prepares
a proposal for decision and order with proposed findings of fact and conclusions of
law concgming whether the protested rate adversely affects the public interest and
submits this recommendation to the commission. 30 TEX. ADMIN. CODE §
291.132(c). The Commission determines whether the challenged rate adversely
affects the public interest by applying section 291.133 of the Administrative Code,
which provides as follows:

(a) the commission shall determine the protested rate adversely
affects the public interest if after the evidentiary hearing on public

10



interest the commission concludes at least one of thé public interest
criteria have been violated:

(1) the protested rate impairs the seller’s ability to continue to
provide service, based on the seller’s financial integrity and
operatlonal.cgpablhty,

(2) the protested rate impairs the purchaser s ability to continue to
_provide service to its retail customers, based on the purchaser’s
financial integrity and operational capability;

(3) the protested rate evidences the seller’s abuse of monopoly
power in’its provision of water or sewer service to the purchaser.
In making this inquiry, the commission shall weigh all relevant
factors. The factors may include:

(A) the disparate bargaining power of the parties, including the
purchaser’s  alternative means, alternative  costs,
. environmental imipact, regulatory issues, and problems of
obtammg alternative water or sewer service;
| 3
(B)'the seller’s failuré to reasonably demonstrate the changed
" conditions that are the basis for a change in rates;

(C)the seller changed the computation of the revenue
requifement or rate from one methodology to another;

(D)where the seller demands the piotested rate pursuant to a
contract, other valuable consideration received by a party
incident to the contract;

(E)incentives necessary to encourage regional projects or water -
conservation measures;

£

(F) the seller’s obligation to meet federal and state wastewater
discharge and drinking water standards;

(G) the rates charged in Texas by other sellers of water or sewer
service for resale;

11



(H) the seller’s rates for water or sewer service charged to its
retail customers, compared to the retail rates the purchaser
charges its retail customers as a result of the wholesale rate
the seller demands from the purchaser;

(4) the protested rate is unreasonably preferential, prejudicial, or
discriminatory, compared to the wholesale rates the seller charges
other wholesale customers.

(b) The commission shall not determine whether the protested rate
adversely affects the public interest based on an analysis of the
seller’s cost of service.

30 Tex. ADMIN. CODE § 291.133.

The public interest does not require that a wholesale rate be equal to the
seller’s cost of providing that service, thus a cost-of-service analysis is
inappropriate unless and until the Commission determines that the challenged rate
affects a public interest. See 30 TEX. ADMIN. CODE § 291.133(b). The petitioner
has the burden of proof in a public-interest hearing. Id. at § 291.136.

In their petition, the Ratepayers relied only upon § 291.133(a)(3), arguing
that Corsicana’s rate evidences its abuse of monopoly power.

Disparate Treatment between Retail Customers and Wholesale Customers

In two related issues on appeal, the Ratepayers contend that the Commission

erred in deciding that rate discrimination cannot be considered in the public

interest analysis under § 291.133, and that, if § 291.133 does in fact preclude

consideration of rate discrimination, the rule is contrary to statutory authority.
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Critical to the Ra'éepayers argument is their own definition of rate discrimination as
“the disparate treatment of retail and wholesale customers.”

In his proposal for decision, the 4ALJ concluded that “tl}p public-interest
inquiry is limited to the factors set out in 30 TAC § 291.133(a)(1)-(4). It does not
include a comparison of protested rate’s impacts on wholesale and retail
customers.” The Commission’s final order did not limit the public interest inquiry
to t‘r}e factors set out in § 291.133(a), but did agree thét. “It]he public-interest
inquiry set out in 30 TAC § 291.133(a)(1)-(4) cioes not ir_lgludé a comparison of the
protested rate’s impacts on wholesale and retail customers.” . “

We agree that the félctors listed in § 291.133(a)(3) are non-exclusive, and
other factors may be considered if appropriate. Section 291.133(a)(3) provides that
when determining whether the seller has@ abused its rﬁonopoly power, “the
commission shall weigh all relevant factors[,] which “may include” the eight
factors, specifically set forth in the rule. | jSeg 30 Tex. ADMIN. CODE §
291.133(a)(3)(A-H). The use of the word “may” “f:reé.tes ciiscretionary authority
or grants permiss(io;l or a power.” See TEX. GOV'T CODE ANN. § 31‘;1.01‘6 (Vemon
2013). Nothing in the, rule limits the Qommission to considering only the ;'actors

listed, and indeed, the Commission is not requifed to consider all of thei factors.

listed, only those that are relevant. However, the fact that the Commission may
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consider factors other than those listed does not answer the question of whether it
should have done so in this case.

The issue before this Court is not—as the Ratepayers argue—whether the
trial court refused to consider rate discrimination as a factor. It clearly did not
refuse to consider rate discrimination because the very purpose behind a public
interest hearing is to determine whether the challenged contractual rate “adversely
affect[s] the public interest by being unreasonably preferential, prejudicial, or
discriminatory.” City of Fort Worth, 875 S.W.2d at 336. The issue, properly
framed, is whether the Commission must consider the disparate impact of a rate
change on wholesale and retail customers as a factor when determining whether
there has been an abuse of monopoly power by the seller under § 291.133(a)(3).

The Ratepayers base their rate discrimination argument on language found
in the preamble to the Commission’s adoption of the Wholesale Water or Sewer
Service Rules, specifically focusing on 30 TEX. ADMIN. CODE § 291.133(a)(3)(A—
H), the abuse of monopoly power provision that is the basis for the Ratepayers’
petition. The portion of the preamble relied on by Ratepayers provides as follows:

One commenter argued that the public interest criteria in § 291.133(a)

(4) should concern unreasonable discrimination between customers,

but should only focus on wholesale customers. The commission

agrees that a comparison of the protested rate with rates the seller

charges other wholesale customers is relevant to the public interest
inquiry, and the statutory language gives sufficient guidance

concerning the scope of the inquiry. The public interest inquiry
under paragraph § 291.133(a)(3) should sufficiently cover whether
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any disparity. in treatment between retail and wholesale customers
adversely affects the public interest. Accordingly, the adopted rules
includes- a revised paragraph § 291.133(a)(4) which uses the statutory
language found in the Water Code, § 13.047(j), that the rate ‘shall not
be unreasonably preferential, prejudicial, or discriminatory and
specifies that under the subsection the inquiry shall be limited to a
comparison of seller’s rates charged to wholesale customers. A
commenter argued that § 291.133(a)(4) imposed an unlawful standard
to determine the public interest because the subsection ‘inquired
concerning the mere appearance of discrimination, as opposed to the
- existence of discrimination. This issue has been resolved by the
adopted changes which inquire whether the protested rate is
unreasonable preférential, prejudicial, or discriminatory.

19 Tex. Reg. 6229 (1994) (emphasis added): The Ratepayers argue that - the
highlighted .sentence in the preamblé above is proof that § 29] .];.}3(;1)(3)——the
abuse-of-moflopoly power section—is intended to consider disparéte treatment of
wholesale’and retail c&stomers as a factor in an abuse-of-monopoly power analysis
even though that factor is not one of those listed. -

‘Corsicana responds that, taken in context, the preamble does not support a;x
expansion of the facté»ré iisted in §291.133(a)(3) to include a consideration of the
dispafate impact of a rate change on retail and wholesale customers. We agree
with Corsicana. ’ ;
The portion of the preamble relied upon by the Ratepayers was in response

1o comments submitted regarding the original proposed version of § 291.133(a)(4),

which provided that the public interest would be violated if:
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The protested rate appears to discriminate between the purchaser and

others who purchase water or sewer service from the seller, and the

seller does not provide reasonable support for such discrimination.
19 Tex. Reg. 3899 et seq. (1994). As originally proposed, section 291.133(a)(4)
would have permitted the analysis the Ratepayers urge here, i.e., a comparison of
the impact of a protested rate on wholesale and retail customers and whether such
disparate treatment was discriminatory. However, the commenter suggested that
this analysis should be confined to comparing the treatment of wholesale
customers, and the Commission agreed, stating in the preamble that “a comparison
of the protested rate with rates the seller charges other wholesale customers is
relevant to the public interest inquiry.” Therefore, in response to the comment to
the originally proposed § 291.133(a)(4), the Commission adopted the current
version, which provides that the public interest criteria has been violated if:

[tlhe protested rate is unreasonably preferential, prejudicial, or

discriminatory, compared to the wholesale rates the seller charges

- other wholesale customers.

30 TEX. ADMIN. CODE § 291.133(a)(4). If we were to interpret § 291.133(a)(3) to
include a comparison of the impact of a rate on wholesale and retail customers, it
would effectively negate the change that the Commission made to § 291.133(a)(4),

which was intended to narrow the comparison to consider the effect as between

wholesale customers only.
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Our conclusion that § 291.133(a)(3) does not include a, comparison of thé
impact of the rate on wholé:'sale versus ret;lil customers is supported by looking at
the terms of § 291.133(a)(3) itself. 'One of the 4fe!1ctors that is listed requires a
~;:omparison of “the seller’s rates. for water or sewer, service charged to its retail
customers, compéred.-tc; the re:tail rates the purchaser charges it; retail customers as
a result of the wholesale rates the seller demaﬁds from the purchase.” 30 TEX.
ADMIN. CODE'§ 291.133(2)(3)(1D). | In other wqx&s, the Cohmlissio(n‘detemlgihes
whether the rate unfairly discﬁmin;tes against wholesalers 'byu cor;lparing the rate
‘ Corsicana charges its own ;éfa§1 customer with the rate that the RatePayer clfarge
their .reta‘il customers as a résult of the wholesale rate it pays Corsiéana: This
. analysis com;jares “apples to gpples” by looking at whether‘Corsicana favors its

#

_own retail customers at the expense of the Ratepayers’ retail customers, thereby

xecqgnizin;g that the Ratepayers’ costs of acquiring the water will eventually be |

_passed along to its own .retail customers. In other words, if the ”Ratepayers’

_customérs pay the same or less than Corsicana’s own re;tail customers, that-factors
. ' f S

weighs égaiyst a finding thatjthe contracted for rate is discriminatory.

h :A:t ti1§: public interest hearing, there was evidence that, assuming an average
6,000 gallon use:per month, an average retail customer pays the Ratepayers $3.45
or'less pef 1,000 gallons of water due to'the \;vholesaleé rate that Corsicana charges
* the Ratepayers, while Corsicana’s own a\}erage retéilj customer pays Corsicana :;m

i
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average of $5.43 per 1,000 gallons.> As such, the Ratepayers’ retail customers
actually pay less for water than Corsicana’s own retail customers.

Also, we note that the public interest rule requires the Commission to
determine whether the protested rate adversely affects the public - interest.
Corsicana’s rates are the same for both retail and wholesale customers. The
difference in the impact of the rate is attributable to water usage, not the
customer’s status as a wholesale or retail customer. Indeed, there was evidence
that 31 of Corsicana’s 50 highest volume water customers were retail customers
who paid the same higher rates as the wholesale customers. Thus, the Ratepayers
claim that the disputed rate treats wholesale and retail customers differently is not
supported by the record.

The Ratepayers also point to a comment by Corsicana’s mayor as evidence
of Corsicana’s intent to discriminate against wholesale buyers. When questioned
about why Corsicana adopted an inclining block volumetric rate, there was
evidence that the Mayor responded that it was because the wholesale customers
“don’t vote.” However, the mayor’s individual mental process, subjective
knowledge, or motive is irrelevant to a legislative act of Corsicana’s city counsel.

See City of Corpus Christi v. Bayfront Assocs., Ltd., 814 S'W.2d 98, 105 (Tex.

This difference is largely attributable to the fact that the Ratepayers are able to
apportion their base rate among their retail customers. Thus, the base rate by the
Ratepayers’ retail customer is less than the base rate paid by Corsicana’s own
retail customers even though their volumetric rate may be higher.

18



App.—Corpus Christi 1991, writ denied) (stating that “an individual city council
member’s mental process, subjective knowledge, or motive is irrelevant to a
legislative act of the city, such as the passage of an ordinance”); Mayhew v. Town
of Sunnyvale, 774 S.W.2d 284, 298 (Tex. App.— Dallas 1989, writ denied)
(“These_principles are consistent‘ with the basic doctriﬁe that the subjective
knowledge, motive, or mental process of an individual legislator is irrelevant to a
determination of the validity of a legislative act because the legislative act
expresses the collective will of the legislative body.”).

In related issue two, the Ratepayers argue that” “[i]f the Commission
correctly~ interpretedx the public interest ﬁles to precludé -consideration of rate
discrimination, the rules are invalid.” However, the Commission did not coriclude
that rate discrimination was‘ itrelevant; instead it decided that comparing the
disparate impact of.a rate on'ﬁggole_sale versus retail customers was not a proper
consideration for determining rate discrimination.

We agree with tht; Commission that “[t]he public-interest inquiry éet out in
30 TAC § 291.133(a)(1)-(4) does not include a comparison of the protested rate’s
impacts on wholesale and retail customers.” The rule, as written, adequately
addresses the issue of rate discrimination ‘by comparing (1) the treatment of

wholesale customers to other wholesale customers [in § 291.133(a)(4)] and (2) the

treatment of the seller’s own retail customers to the wholesale buyer’s retail
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customers [in § 291.133(a)(3)(H)]. The Commission did not err by deciding that a
comparison of the impact of the challenged rate on wholesale as opposed to retail
customers was inappropriate.

Accordingly, we overrule issues one and two.
“Cost of Service” Issues

When the Commission sets utility rates, the rates are based on the utility’s
cost of rendering service; two components of cost of service are allowable
expenses and return on invested capital. 30 TEX. ADMIN. CODE § 291.31(a). “Only
those expenses that are reasonable and necessary to provide service to the
ratepayer may be included in the allowable expenses.” 30 TEX. ADMIN. CODE §
291.31(b). “The commission shall not determine whether the protested rate
adversely affects the public interest based on an analysis of the seller’s cost of
service.” 30 TEX. ADMIN. COoDE § 291.133(b). A cost-of-service analysis is
inappropriate unless and until the Commission determines that the challenged rate
affects a public interest. Id. Therefore, cost-of-service evidence is irrelevant to
determining whether a protested rate adversely affects the public interest.

The “Wastewater Subsidy”’ Evidence

The Ratepayers claim that Corsicana adopted the protested water rates to
shift a shortfall in its wastewater service revenue to its out-of-city wholesale water

customers. They claim that a shortfall in Corsicana’s Utility Fund, which is
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" comprised of revenues and expenses from both its water and vs}ﬁstewater utilities,
was due to its rates for wastewater utility service being too low to cover the
expenses of wastewater service. The gist of the Ratepayers’ claim is that the rates

~ they pay are actuallyi subsidizing’ Qprsicana’s wastewater service and are not
necessary and reasonable to provide water service to them.

In issue three, the Ratepayers ~cont§nd“'the Commission erred in deciding that
their “wastewater suf)sidy” argument an(i evidence proffered in support{chereof
was a coéteofisewice issue and could n(;t beiconsidered as part of its public interest
analysis. We disagree. In order for the Commission to' determine whether there
was in fact a subsidy, it would necessagiiy have to examine the costs and revenues
of both the ‘w(ater and wastewater services, be_cause both are combined in the
(Utilityr Fund. Sec’;ion 291.133(b) clearly Prohibits such an inquiry. Thus, we
conclude -that the Commission properly refused to consider the _Ratépayers’
“wastewater subsidy” evidence and argument in conducting its public interest
analysis.

We overrule issue three.

The “Changed Conditions” Issue .

One of the factors that “the. Commissiqn may -consider in determining
whether there ha; ﬂbee_:nkabuse of monopoly power éfflecting\ the public interest is

-

“the seller’s failure to reasonably demonstrate that changed conditions are the basis
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for a change in rates[.]” 30 TEX. ADMIN. CoDE § 291.133(a)(3)(B). At the
hearing, Corsicana presented evidence of “changed conditions,” i.e., the fact that
its Utility Fund had a $1 million shortfall and that Corsicana needs a cash reserve
available to deal with emergencies. In issue four, the Ratepayers contend that the
Commission erred by considering the Utility Fund deficit as a changed condition
while excluding consideration of its “wastewater deficit” as prohibited cost-of-
service evidence. We disagree.

The “wastewater subsidy” argument would have required the Commission to
delve into the cause of the Utility Fund deficit, which would necessarily have
required consideration of the costs of service of both water and wastewater
services. However, in considering the Utility Fund as a “changed circumstance,”
the fact of the deficit, not its cause, is importént. Indeed, in its proposal for
decision, the ALJ noted that there were several possible causes for the Utility Fund

deficit:

It is certainly possible that the deficit in the Utility Fund was cause
wholly or partially by water-service rates that were too low to cover
the cost of providing that service. The deficit could also have been
caused in whole or in party by sewer service rates that were too low or
by unreasonably high water or sewer expenses, or both. Drilling
down further, it might be that the !cficit in the Utility Fund was due to
rates for certain types of customers being lower than the cost of
serving them while other customers paid rates that were sufficient to
cover the cost of their service. However, those are all cost-of-service
issues that are outside the scope of the current proceeding to
determine whether the protested rates adversely affect the public
interest.
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Regardless of its cause or causes, the uncontradicted evidence shows

that the shortfall in the Utility Fund existed at the time Corsicana

raised its water rates. Since the evidence also shows that an operating

reserve is necessary to'pay for emergencies and shortfalls in the cost

of providing water service and that the Utility Fund served as

Corsicana’s operating reserve for that purpose, the ALJ concludes that

the deficit in the Utility Fund, regardless of its cause or causes, was a

changed condition that gave Corsicana a reasonable basis for

increasing its water rates. ‘
The Commission agreed.with the ALJ, stating that “[tlhe $1 million deficit in
Corsicana’s Utility Fund, regardless of its cause or causes, was a changed
condition that gave Corsicana a reasonable basis for increasing its water rates.”
Because considering the depleted Utility Fund as a changed circumstance did not

require an inquiry into the cause of its deficit, whereas the “wastewater subsidy”

argument did, the ALJ and the Commission did not run afoul of the prohibition
against “cost-of-service” evidence in considering it, and in concluding that
Corsicana had shown changed circumstances justifying its challenged rate.

We overrule issue four.

CONCLUSION

We affirm the trial court’s judgment.

Sherry Radack
Chief Justice

Panel consists of Cﬁief Justice Radack and Justices Brown and Lloyd.
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IN THE SUPREME COURT OF TEXAS

NO. 15-0873

NAVARRO COUNTY WHOLESALE : ’
RATEPAYERS, ET AL.
V.
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY, ET
AL.

‘Travis County,

1st District.
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April 15,2016

) "etitioners' petition for review, filed herein in the abiove numbered and styled case,
having been duly considered, is ordered, and hereby is, denied.

H

r

% %k %k Kk Kk ok kK

I, BLAKE A. HAWTHORNE, Clerk of the Supreme Court of Texas, do he' sby certify
that the above and attached is a true and correct copy of the orders of the Supreme Court of
Texas in the case numbered and styled as above, as the same appear of record in the minutes of
said Court under the date shown. ?

It is further ordered that petitioners, NAVARRO COUNTY WHOLESALE
RATEPAYERS, ET AL., pay all costs incurred on this petition.

, WITNESS my hand and seal of the Sitpreme Court of Texas, at the City of Austin, this
the 27th day of May, 2016. ’

Blake A. Hawthome Cler'-

. By Monica Zamarripa, Depu, &k



© T0L8L XL ‘NILSAY
ILAAILS HILOT LSEM 0TS
"5 d ‘WEIA TTIINYEEI FHL
ANITID A NYAY "MW

)
4

.mmmo:ﬁmocvnmmmnwm>ogm 2U13 nw MOTASI I0J GOHpﬂumm
9yl paTuSp Ssexsl JO 3IN0DH swaxdng oyl Aepol

Y 19 ‘RLITYA0 TYINHWNNOYIANHA NO, NOISSIWWOD SVXHL "4
"IV IH SYHAVdELYE mﬁdmmdomz ALNQOD Omm<><z HTALS
@NNooo CT-N9-T-0 :#UH AD-Z0TO00-FT-TO :# YOO
9T0C/GT/¥ -HL¥A - . : €,.80-GT °"ON ®s®e) :HY

AdOD.HTIA



Z00LL XI ‘NOLSNOH

NINNVHd TO€

STYHAAY A0 I¥N0D ISYId “MYHITD
ANIYdd YHHJOLSIHHO “HdNW

-9seD pooUSIDIoI-dA0de 89Ul UT MSTASI I0JF uoTiTaad
SU1l pSoTuUSP Ssexsd] JO Jano) swaiadng syl Aepog,

"IY Id ‘AIITVAO TYINHNNOYIANH NO NOISSIWWOD SYXHL A
"IY 1Hd ‘SYHAVAIILVYY HTVSHTOHM XINNOD OJIVAVUN - HTALS
922000-CT-N9-T-A :#DL AD—-Z0T00-%T-T0 :# YOO
9T0C/ST/¥ *:4dLYd €L80-GT "ON =SBD -HH

AdOD H'1Id



8T0-OW “8%GZT X0d "0O°d
* . "AId
MYT “NIWAY 3 NOILDHIOWd °TLANIF

| SYXAL
10 TYMANED XANYOILILY THI A0 dDIAAO0

MTHEOM VYIHINXD °SK

-55eD POOUSISISI-9AOQR SU} UT MSTASI I0J UOT3T3ad
oYUl pSTuUSp sexd] JO 21Ino)d awsidng o2yl Aepor

Ty IE ‘XALITYA0 TYINAWNNOYIANE NO NOISSIWWOD SVYXHEL *A
‘Y IH ‘SUYAAVAAILVE HTIVSHTOHM AXINNOD OWIVAVUN :HTALS
922000-2T-NO-T1-A :#DL AD-Z0T00-%T-T0 *# ¥WOD
9T0Z/ST/¥v :HLYA €L80-GT °"ON °os®eDd :Hd

- Ad0OD 114



S¥L8L XL ‘NILSAV

0€€ HLINS ‘ AATd HLVSDILSHEIM T0%¥
dT7T ‘VYI¥HENH ® HTLSOYIL HIIWS
TTLSOYL AYY "L °“SK

*9SeD pPodUDIDIDI-2A0C0R 9Yl UT MOTASI I0J uoTaTaiad
29Ul poTUSpP Sexdl JO 1ano) swaadng syl Aepol

"IV LA ‘ALITVYADO TVYINIWNNOYIANA NO NOISSIWWOD SVXHL A
"IV Ld ‘SYHAVAALVYY HdTYSHTOHM ALNNOD OJIVAVUN :HTXALS

922000-CT-ND-T-Ad :#DL AD-Z0T00-%TI-T0 +# YOO
9T0CZ/ST/V :+4LYd €/80-GT °"ON °se) :uY¥

AdOD H'1I4



,L9L8L XI ‘NILSOY

8%LT X0d °"0°d

MYETD IDINISIA XINNOCD SIAVEL
VYZOANAWN ZANOIYA0d VITVRWY °SK

"9SEBO POOURASIDI-SA0CQR SY3l UT MITASI 103 uoTaT3od
oYyl POTUSpP SeX3[ 70 31non swexdng ayjy Aepol

*TY LA waHgmbo TYINTWNOMTANE NO NOISSIWAOD SYXAL 4
"IV 13 SYHAVAEIVY ATYSHTOHM "ALNNOD OYEVAVN ATXALS
922000-2T-N9-T-C :#d01 =~ AD-Z0T00-¥T-TO :# W¥OD
9T0C/GT/¥ +dL¥d . €L80-ST °"ON 9Ss®eD :HY

AdOD A4



87GZ-TTIL8L XI 'NILSNV
(8TO-DOW) 8¥GCT X0d °"0O°d

NOILOHS NOILDHLOYd "IVLNHNNOAIANH
SYXH.

J0 TYVIEINHD AUNJOLLY HHL 40 4DIAAO
JHDONITO HLHAIVZITH AONVYN °GSNH

*9SBO POOUSIDIDI-2A00R 99Ul UT MOTASI I0J UuOoT3T3l=d
99Ul POTUSP SexXa] JO 3Ino) sawsxdnsg a9yl Aepogr

"IV 14 ‘ALITVA0 TYINHNANOYIANH NO NOISSIWWOD SVYXHL "4
"IV IH ‘SYHAVAHIVY HATYSHTOHM AINNOD OYYVAVN : HTALS

9Z22000-CT—-NO9-T-d :#JL AD-20T00-%T-T0 :# YOO
9T0C/ST/¥ +HLYA €L80-GT "ON =S®D :4d

AdOD 114



~ Court of Appeals
Fivst Digtrict-of Texas
NO. 01-14-00102-CV *© -

NAVARRO COUNTY WHOLESALE RATEPAYERS; M.E.N. WATER SUPPLY
CORPORATION; ANGUS WATER SUPPLY CORPORATION; CHATFIELD*
WATER SUPPLY CORPORATION; CORBET WATER SUPPLY CORPORATION;
CITY OF BLOOMING GROVE; CITY OF FROST; CITY OF KERENS; AND
COMMUNITY WATER COMPANY, Appellants

¥ #

V.

ZACHARY COVAR, EXECUTIVE DIRECTOR OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY; THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY, ITS COMMISSIONERS, BRYAN SHAW, CARLOS

RUBENSTEIN AND TOBY BAKER, AND CITY OF CORSICANA, Appellees -

Appeal from the 419th District Court of Travis County. (Tr. Ct. No. D-1-GN-12- *
000226).

TO THE 419TH DISTRICT COURT OF TRAVIS COUNTY, GREETINGS:

i

Before this Court, on the 25th day of June 2015, the case upon appeal to revise or

-to reverse your judgment was determined. This Court'made its.order in these words:

This case is an appeal from the final judgment signed
by the trial court on November 12, 2013, which was then
transferred to this Court by order of the Texas Supreme
Court, Misc. Docket No. 14-001 (Tex. Jan. 7, 2014). After
submitting the case on the appellate record and the arguments
properly raised by the parties, the Court holds that the trial



court’s judgment contains no reversible error. Accordingly,
the Court affirms the trial court’s judgment.

The Court orders that this decision be certified below
for observance.

Judgment rendered June 25, 2015.

Panel consists of Chief Justice Radack and Justices Brown
and Lloyd. Opinion delivered by Chief Justice Radack.

WHEREFORE, WE COMMAND YOU to observe the order of our said Court
in this behalf and in all things to have it duly recognized, obeyed, and executed.

CW%JW
June 10, 2016 | :

Date CHRISTOPHER A. PRINE
CLERK OF THE COURT
MBIy
SN CF A,
S %,
P %
g %
R §
P e S
TR 3
"i"'fn,,,;',ﬁgﬁﬂ\‘*\



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36

