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Opinion issued June 25, 2015.

Court of ﬂbpéaiﬂ =
For The
,:lfitst Etsttitt nf ’dﬂexas

NO. 01-14-00102-CV -

'NAVARRO COUNTY. WHOLESALE RATEPAYERS; M.LE.N. WATER

SUPPLY CORPORATION ANGUS: WATER SUPPLY CORPORATION;

. CHATFIELD WATER SUPPLY CORP ORATION CORBET WATER

SUPPLY CORPORATION CITY 'OF BLOOMING GROVE CITY OF

FROST; CITY OF I(ERENS AND CONﬂVIUNITY WATER COMPANY
Appellants o

V.

ZACHARY COVAR, EXECUTIVE DIRECTOR OF THE TEXAS
COMMISSION ON ENVIRONMENTAL QUALITY; THE TEXAS
- COMMISSION ON ENVIRONMENTAL QUALITY, ITS
COMMISSIONERS,; BRYAN SHAW, CARLOS RUBENSTEIN AND TOBY
- . BAKER, AND CITY OF CORSICANA, ‘Appellees

On Appeal froni the 419th District Court
Travis County, Texas'

! Pursuant to its docket equalization authority, the Supreme Court of Texas
transferred the appeal to this Court. See Misc. Docket No. 14-001 (Tex. Jan. 7,
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Trial Court Case No. D-1-GN-12-000226

MEMORANDUM OPINION
Tlns is' an administrative . law- case\' in-which the. plaintiffs, wholesale
purchasers of. water from. the C1ty of Corsicana, .challenge the trial court’s
judgment affirming an order by the. Texas (lommisslon‘on Environmental' Quality

that d1sm1ssed thelr rate appeal At 1ssue was whether the plaintiffs, pursuant to 30

TEX. ADMIN. CODE §. 291 133 camed thelr burden to show that the protested rate

“adversely affected the pubhc mteres ». We aﬁirm

BACKGROUND

l_,:.

The Partlcs and the Contracts

The C1ty of Corsrcana 1s the regronal water provrder in Navarro County and.-.

provrdes servwe tor over 11 000 retarl customers and 21 wholesale customers

'Plamtlﬂ's are erght of Corsmana s wholesale customers [collectxvely, “the

Ratepaye ] Of Corsmana s 11 000 retall customers 9 000 are resrdentral retall

customers The average water use of a: res1dent1a1 retarl user is less than 6 000

. l
v f

gallons per month In contrast, each of the wholesale ratepayers purchases over
1,000,000 gallons of water per month which it then resells to its own retail

customers.

2014); see also TEX.. GOV'T CODE ANN. § 73.001 (West 2013) (authorizing
transfer of cases).
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Corsicana sells water to the Ratepayers. pursuanf to individual contracts.
. Since the 1960s, the contracts have given Corsicana the right to raise its rates. In

2001, Cofsicana.created" a “standard . contract,” which was ‘intended to be used

whenever a wholesale customer amended its' contract:: Seven of the Ratepayers—-

M:E.N. Wate;" Supply Corporation, Angus Water: Supply 'Corporatibn;-Chatﬁel‘d

Water Supply Corporation, Corbet Water Supply Corporation, City of Frost, and-

Community : Water Company—entered into the standard contract. Two of the
Ratepajers—City of Bloornilng,Greve and Clty of Kerens—did not. The standard
contract provides the following regarding“rate changes:

 Section4.02. " The fates stated in the contract are the prevailing rates
which “may be changed or modified from time to time by-Seller in -
accordance: with. Sectlon 4 03 of: thls Contract dunng the t1me it .
remamsmeffect ' , Con T .

Section 4 03 Rate Rev151on Purchaser acknowledges and agrees that -
Seller’s city council has the right to revise by ordinance, from time to
time and as needed, the rates charged hereunder to cover all
reasonable, actual, and expected costs incurred by Seller to provide
the potable water supply service to Sellér’s customers. Except. as
‘provided ‘in subsection b below, if, during the term of this contract,
Seller revises its minimum inside city retail water rate, then such
revised rate shall likewise apply to water usage by Purchaser under
this Contract.

Early versions of the contracts in the 1960s and 1970s charged all customers
on a declining block rate, i.e., a rate in which the price per 1,000 gallons decreases
. as usage increases. Later, Corsicana used a flat volumetric rate for ail customers.

From 2006 to 2008, Corsicana raised its volumetric rate from $2.14 per 1,000

3
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gallons to $3.00 per 1,000 gallons. Nevertheless, by 2008, Corsicana’s “Utility
Fund,” which is comprised of revenues and: expenses from its water and

wastewater utilities had a.$1 million shortfall. Because Corsicana does not operate

on credit, it must have a.cash reserve available: to cover. potential shortfalls and '

emergencies.: - -
The 20(l9'Rate Increase. -

One of the ways ‘that Corsicana' sought to increase its Utility Fund was to
raise-its. water: rates:. Under the rate- adopted;  Corsicana. charges r, each of -its

customers—'-both wholesale and: retarl—a A-monthlry-‘base.. rate that is determined by

the size- of the customer . meter The base rates range from $17 60 for a- 5/8- or
3/4—mch meter to $1 695 52 for a IO-mch meter Regardless of the meter s1ze the’

base rate mcludes the ﬁrst l 000 gallons used per month For water use in excess

'of 1 000 gallons per month, Corsrcana charges trered volumetrrc rates i mchmng

blocks The volumetnc rate is- $3 00 per l 000 gallons for l 10 000 gallons, $3 15

per 1, 000 gallons for 10 001-25 000 gallons and $3 25 per l 000 gallons for over

25, 000 gallons | _' » ' |

The Ratepayers Appeals |
Argmng that the 2009 rate increase dlsproportlonately affected wholesale

ratepayers when compared‘ to res1dentlal retail ratepayers, the Ratepayers appealed

Corsicana’s rate change by filing a Petition with the Texas Commission on
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Environmental Quahty [“the Commission”]. The Commission referred the case to

the State Office of Administrative Hearings [“SOAH™], where an' Administrative

Law Judge [“ALJ’] conducted a hearing to determine whether the rate change.

“affected a public interest.” “See 30 TaX. ADMIN. CODE §§-291.131-.133. After the
hearing,‘ the ALJ isshed -avl"'roposal'for Dectsioﬁ [f.‘P ”] and. a proposed order
finding that. the Ratepapem failed to. shovsr that the 2009 rate increase adversely
aﬁ‘eeted the puhlic" interest. - Aﬁer'eonsidering the ALJY’s PFD, the Commission
agreed that the fRatepayers’had failed 'to show - that the ratel change adversely
affected the. pubhc mterest, holding that “[t]he pubhc-mterest mqmry set out in 30
TAC § 291 133(a)(1)-(4) does not mclude a eompanson of the protested rate’s

lmpacts on, wholesale and reta11 customers », The Ratepayers then appealed to the

Travrs County Dlstnct Court, Whlch afﬁrmed the Comm1ss1on s order d1sm1ssmg ‘

the rate appeal.. This appeal followed.
PROPRIETY OF COMMISSION’S “PUBLIC INTEREST” RULING
In four issues on appeal, the Ratepayers contend that:

1. Rate drscnmmatlon must be cons1dered in a pubhc interest
hearmg, '

2. Ifthe Comm1ss1on correctly interpreted the public interest rules to
preclude consideration of rate discrimination, the rules are invalid;

3. Corsicana’s wastewater subsidy is not a “cost of service” issue;
and '
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4. Corsicana’s Utility Fund deficit is not a “chanéed condition” that
may be considered under 30 TAC § 291.133(a)(3)(B) or a factor -
that supports Corsicana’s 2009 Rate Increase..

Standard of Review '
‘The- substanﬁal-evidence : standard of the: Texas: Administrative Procedure

Act (“APA”) governs our rev1ew of the Comm1ss10n s final order See TEX. GOV'T

CobE ANN § 2001 174 (West 2008) The APA authonzes reversal or remand of an |
agency s dec1s1on that- pre3ud1ces the appellant’s substantlal nghts ‘because the -

adrmmstratrve ﬁndmgs, mferences conclusrons or dec1srons (l) vrolate a.

(3) were made through unlawful procedure (4) are aﬁ'ected by other error of law,_, ‘
or (5) are arbrtrary or. capncrous or charactenzed by abusef of drscretron or clearly‘

unwarranted exercrse of dlscretron Id § 2001 174(2)(A) (D), (F) Otherwrse, we.

may afﬂrm the adm1mstrat1ve decrsron if we: are- satrsﬁed that . “substantlal

4_ev1dence” exrsts to support 1t Id § 2001 174(1) (2)(E)

We revrew the agency s legal conclusmns for errors of law and its factual

~ﬁndmgs for support by substantlal evidence. Heat Energy Advanced Tech., Inc. v..
W. Dallas Coal. for Envtl. Justice; 962 S.W.2d 288, 294-95 (Tex. App.—Austin
¥

1998, pet. dehied). Substantial evidence “does not mean a. large or considerable
I

i
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amount of evidence, but rather such relevant evidence as a reasonable mind might

accept as adequate to. support a conclusion of fact.” Lauderdale v. Tex. Dep't of -

Agric., 923 S. W 2d 834 836 (Tex: App.—Austin 1996, no wnt) (quoting Pierce v.

Uriderwood, 487-US: 552; 564-65; 108.S. Ct..2541 (1988)) (mtemal quotauon

' marks omltted). ‘We con51der the«rehable and probatxve evidence in the record as a-

whole wheri testing an.ageﬁcy’s findings, inferences, conchiéions, and decisions to
determine whether they are’ reasonably supported by subetanﬁal evidence. .Graﬁ’
Chevrolet Co. v. Texas Matori'Vehicle)Bd.;_‘ 60. S:W.3d 154;»'.159 (Tei.' App—
Austin 2001, pet. c_ienied); see. TEX. Gov’*r CODE ANN.§ 2001.174(2)(E). We

presume.:'rha‘t the’Co’mmission’S order is supported by substantial eVidence and the

Ratepayers bear the burden of provmg otherw1se See Tex Health Faczlztzes ,

Comm’ n V. C71arter Med —Dalla.s' Inc 665 S. W2d 446; 453 (Tex 1984) The ,

burden is a heavy one—even a showmg that the ewdence‘preponderates agamst the
agency’s ‘decision will rnot be enough to 'overcome it, if there is some reasonable
basis in the record for the action taken by the agency. Id. at 452. Our ultimate
concern is the reasona‘vbleness‘ ef the agency’s order, not its correctness. Firemen's
& Policemen’s Civil Serv. Comm’n v. Brinkmeyer, 662 S.W.2d 953, 956 (Tex.
1984). |

To the extent/ that appellants’ issues address the construction of the

Commission’s rules, we review these questions de novo. Rodriguez v. Serv. Lloyds
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Ins. Co., 997 S.W.2d 248, 254 (Tex. 1999). In general, “[w]e construe
administrative rules, which have the same force as.statutes, in the same manner as

statutes.”. Id.; see also State v. Shumake, 199 S.W.3d 279; 284 (Tex. 2006)

(addressing'-’ s'tatutory.construction) : “Unless= the rule is 'ambiguous ‘we follow the ..
rule’s clear language * Rodriguez; 997 S. W 2d at. 254 (cltatlon om1tted) “If there is'

vagueness arnblgmty, or room for pohcy determmatxons ina statute or regulatton :

we-normally defer toan agency s mterpretatlonrunless it 1s plamly erroneous: or

mconsmtent w1th the. language -of the statute regulatlon, or. rule » TGS—NOPEC. :

Geophyszcal Co V. Combs 340 S W. 3d 432 438 (Tex. 2011)

Whether: the agency s order satlsﬁes the substantlal-ewdence standard is-a .
questron of law Id Thus the dlstnct court § Judgment. that there was substanhal"f':' =
ev1dence supportmg the Comm1ss1on s ﬁnal order 1s not ent1t1ed to deference on -
appeal., See Tex Dep t of Pub Safety v. Alford 209 S W3d 101 103 (Tex 2006)41 "

(per cunam) On appeaL from the d1str1ct court’s Judgment, the focus of the,,"'”

appellate court’s rev1ew as in the drstnct court is on the agency s dec1smn. See
‘Montgomerfy Indep Sch. Dzst v Davzs 34 SW 3d 559 562 (Tex 2000) Tave V.
Alams 109 S.W.3d 890, 893 (Tex App —Dallas 2003 no. pet)

Apphcable Prmc1ples of Law

The Commission’s jurisdiction in this case arose from Sections 11.036 and

11.041 of the Texas Water Code, which provide:

|

-
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(2) A person . . . having in possession and control any storm water,
floodwater, or rainwater that is conserved or stored as authorized
by this chapter may contract to supply the water to any person. . .
havmg the nght to acqmre use of the water.

(b) The. prtce and terms of the contract shall be Just and reasonablei
and w:thout dtscnmmatmn

TEX. WATER CODE 'ANN §1 1 036(a)-(b) ' (Vemoh 2008)‘(emphasis added).
(a) Any person entltled to receive or use water . . . from any conserved or
stored supply may present to the commission a wntten petmon showing:
(1) that he is entitled to receive or use the water;.~ . ,
(2) that he:i 1s wﬂlmg and able to pay a Just a reasonable pnce for the -
- water; . '
" (3) that the party owmng or contro]lmg the water supply has water not
contracted to others and available for the petitioner’s use; and
(4) that the party owning or controlling the water supply fails or refused
to supply the available water to the petitioner; or that the price or
rental demanded for the: available water is. not reasonable and just
or ts dlscnmmatoly '
TEX. WATER CODE ANN § 11 041(a) (V ernon Supp 2014) (emphas1s added)

In Texas Water Comm nv. Clty of Fort Worth 875 S, W2d 332 335 (Tex
App. — Austin 1994 writ demed), the court recogmzed that the Texas Consututlon
limits the State ] ab111ty to pass laws that impair contractual obligations to
mstances wherein the pubhc safety and Welfare must be protected. The court then
held that before the Comm1ss1on could modify a rate set by contract, the
Comm1ss1on must ﬁrst make a ﬁndmg that the challenged rates “adversely affect
the public interest by being unreasonably preferential, prejudicial, or

discriminatory.” Id. at 336.
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In the wake of the City of Fort Worth case, the Commission adopted the

wholesale-sertrice ‘rules found in Subchapter I" of Chapter 291 of the Texas «

| Admlmstratlve Code, whlch are apphcable to th1s case. because 1t mvolves a
petition to rev1ew rates charged for the sale of water for resale See 30 TEX. ADM]N
~ CobE §§291.128-291.138. The wholesale service rules set up a two-step process

- for. rev1ew1ng challenged rates set by contract (1) there must be a determination

that a pubhc mterest 1s adversely affected, and only 1f such a pubhc interest is

found 2) W111 the Comm1ss1on rev1ew the rate Id

For a petltlon to rev1ew a rate that 1s charged pursuant to a vrntten contract, .

the executlve dn'ector of the; Commlssron wrlL forward the peutlon to SOAH to. -
conduct a heanng on pubhc mterest, and SOAH wﬂl conduct an ev1dent1ary
‘/heanng to determme Whether the protested rate adversely affects the pubhc;‘v
. mterest 30 TEX ADM]N CODE §§ 291 131(b), 291 132(a) The ALJ then prepares..x~

7 ja proposal for dec1s1on and order w1th proposed ﬁndlngs of fact and conclusmns of "

ér‘"’

2 law concermng whether the protested rate adversely affects the pubhc mterest and
\subn.nts th1s .recommendatlon to the ’ comrnrsslon 30 TEX ADM]N CODE §
291 132(c) The Comrmssmn determlnes Whether the challenged rate adversely
affects the pubhc mterest by applymg sectron 291. 133 of the Admlmstratlve Code,

which prov1des as follows:

(@) the commission‘shall determine the protested rate adversely
affects the public interest if after the evidentiary hearing-on public

10

R
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interest the commission concludes at least one of the public interest
criteria have been violated: :

(1) the protested rate: impairs the. seller’s ability to continue to -
provide:’ service; based- on the seller’s financial mtegnty and-

operatlonal capabrhty,

(2) the protested rate 1mpa1rs the purchaser s ablhty to contmue to .

provide' service. to its retail customers, based on the purchaser s
ﬁnancml mtegnty and operauonal capablhty,

(3) the protested rate. ev1dences the seller §* abuse of- monopoly
power. in-its- prov1s1on of water: or sewer service to the purchaser.

In making . this: inquiry, the commission shall weigh all relevant .~

factors Thé factors may mclude

(A) the d1sparate bargalmng power of the parties, mcludmg the

purchaser’s- ' alternative -: means,. alternative :- " costs,

environmental impact; regulatory issues, and problems of
obtammg altemauve water or sewer serv1ce Lo

'(B)the seller 5. fa11ure to reasonably demonstrate the changed T

cond1t10ns that are the basis for a change in rates, SRR

(C)the seller changed the computatlon of the revenue
requirement or rate from one methodology to another;-

(D)where the seller demands the protested rate pursuant to a .

contract, other valuable consideration recelved by a party
mcldent to the contract; :

(E) incentives necessary to encourage regional projects or water
conservation measures;

(F) the seller’s obligation to meet federal and state wastewater
discharge and drinking water standards;

(G) the rates charged in Texas by other sellers of water or sewer
service for resale;

11
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< (H) the seller’s rates for water or sewer service charged. to its
retail customers, compared to the retail rates the purchaser
charges its retail customers as a result of the wholesale rate
the seller demands ﬁbm the purchaser' :

(4) the protested rate is: unreasonably preferentral pre_]udJclal or

d1scr1mmatory, compared: to- the Wholesale rates the seller chargesv

_ otherwholesalecustomers,.; N

, (b).The"comrmss’ron shall" not determme 'nrhéther the: nrotested rate
- adversely affects. the pubhc mterest based on an' analysis of the .
seller s cost of serv1ce : -

30 TEX ADMIN CODE § 291’133

The pubhc mterest does not reqmre that a. Wholesale rate be equal to the:

seller S cost o£ prov1d1ng that servrce, thus a cost—of-semce analys1s is -

mappropnate unless and unul the Comm1ss1on determmes that the challenged ratezn S

aft'ects a pubhc mteres

.....

‘ has the burden of proof m a pubhc-mterest heanng ; Id at § 291 136

o In thelr petltlon, the Ratepayers‘ rehed o y?upon§ 291 133(a)(3) argumg‘ ‘

‘that Cors1cana s rate ev1dences 1ts abuse Of mOnopoly Power L ‘. ’

' Dlsparate Treatment between Retall Customers and Wholesale Customers

In two related isstes on appeal the Ratepayers contend that the Comm1ssron

erred in- decldmg that rate dlscnmmatlon cannot be consrdered in-the pubhc,

interest analys1s under § 291. 133 and that, if § 291 133 does in fact preclude

consideration of rate discrimination, the rule is contrary to statutoryf authority.

12

See 30 TEX ADMIN CODE § 291 133(b) The peuuonep -
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Critical to the Ratepayers argument is their own definition of rate discrimination as
“the disparate treatment of retail and wholesale customers.”

In his proposal for demsmn, the- ALJ concluded that “the pubhc-mterest

mqmry is hmlted to the factors set. out m 30 TAC § 291. 133(a)(1)-(4) It does not -

‘include a- companson of protested rate s 1mpacts .on’ Wholesale and retaﬂ
customers. The Comm1ss1on s ﬁnal order did not hm1t'the'pubhc interest inquiry
to: the factors set out m § 291 133(a), but d1d agree that “[t]he pubhc-mterest
inquiry set out in 30 TAC § 291 133(a)(1)—(4) does not mclude a companson of the
protested rate’s 1mpacts on Wholesale and reta11 customers

We agree that the: factors hsted in § 291. 133(a)(3) are non-exclusrve and
other factors may be cons1dered 1f appropnate Sectlon 291 133(a)(3) prov1des that
Awhen determmmg Whether the seller has abused 1ts monopoly power “the
commission shall Welgh all relerrant factors[,] Wh1ch may include” the eight
factors specifically set forth in the rule. See 30 TEX. ADMIN. CODE §
291.133(a)(3)(A-H). The use of_the word “may” “creates discreﬁon_ary authority
or grants permission'or a po_vher.” See TEX. GOV’T CODE ANN. § 3'11.016 ’(\_/emon
2013). . Nothing in the rule limits the Commission to considering only the factors

listed, and indeed, the Commission is not required to. consider all of the factors

listed, only those that are relevant. However, the fact that the Commission may |

13
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consider factors other than those listed does not answer the question of whether it

should have done so in th1s case.. .

The issue. before tlns Court is not—as the Ratepayers argue—whether the

trial- court refused to conS1der rate dJscnmmatlon as a factor It clearly d1d not

refuse to cons1der rate dlscnmmatlon because the very purpose behmd a pubhc

mterest hearmg 1s to determme whether the challenged contractual rate adversely*
affect[s] the pubhc mterest by bemg unreasonably preferentral pre_]udlclal or
kdrscnmmatory it Czty of Fort- Warth 875 S W2d at 336 The 1ssue, properlyx" |
‘framed, is: whether the Commrssron must con31der the dlsparate 1mpact of a rate .

change orr wholesale and retarl customers as a factor when determlmng whether-'u .

K ) there has been an abuse of monopoly power by the seller under § 291 133(a)(3)

The Ratepayers base then' rate dlscnmmatlon 'argument on language found.'*

l
24

I in’ the preamble to the Comm1ss1on s adoptmn of the Wholesale Water or Sewer

o Servrce Rules speclﬁcally focusmg on 30 TEX ADMlN CODE § 291 133(a)(3)(A- o

EE I-I), the abuse of monopoly power prov1s10n that is the bas1s for the Ratepayers .

petrtlon The portron of the preamble rehed on. by Ratepayers prov1des as follows

‘ One commenter argued that the pubhc mterest cntena in’ § 291 133(a)‘? ,
(4) should concern ‘unreasonable d1scnmmatron between customers; -
- butr'should . only- focus: on wholesalé customers.-- The commission
agrees that a comparison of the protested rate with rates the'seller
charges other. wholesale customers . is relevant to the public interest
inquiry,  and: the'- statutory - language gives sufficient guidance
concerning the scope of the inquiry: = The. public interest inquiry
under paragraph § 291.133(a)(3) should sufficiently cover whether

14
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any disparity in treatment between retail and wholesale customers.
adversely. affects the public interest... Accordingly, the adopted rules:
includes a revised paragraph § 291.133(a)(4) which uses the statutory:
language found in the Water Code; § 13. 047(j), that the rate shall not

be:. unreasonably -preferential, . prejudicial;:.or: discriminatory- and:

: specrﬁes that under the subsection. the : inquiry-shall be: limited'to'a.
comparison:. of seller’s rates- charged ‘to:, wholesale: customers. A"
commerter argued that § 291.133(a)(4) 1mposed an unlawful standard .
to - determme the:: public- interest' because: the: subsection. inquired:. :
concerning. the mere appearance of drscnmmanon, as. opposed. to the"

~ existence :of discrimination, . This: issue- has been:resolved by. the .
adopted - changes. which ' inquire". whether " the.. protested rate is
unreasonable preferenhal preJudrcral or drscnmmatory L

19" Tex.: Reg 6229 (1994) (empha51s added) The Ratepayers argue' that the-

hlghhghted sentence in the preamble above is proof that § 291. l33(a)(3)——the :

abuse—of-monopoly power sechon—rs mtended to cons1der drsparate treatment of

wholesale and retall customers asa factor m an abuse-of-monopoly power analySIS .

even though that factor is not one of those listed.

Cors1cana responds that taken in context the preamble does not support an
expansion of the factors hsted in §291.133(a)(3) tomclude a consrderatlon‘ of the
disparate impact of a rate change on retail and wholesale eustomers. We agree
with Corsicana.

The porﬁon' of the prearnble relied upon by the Ratepayers Wasin“response

to comments submitted regarding the original proposed version of § 291. 133(a)(4)

which provided that the public interest would be violated if:
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The protested rate appears to discriminate between the purchaser and
others who purchase water or sewer. service from the seller, and the

seller does not provide reasonable support for such discrimination'-

19 Tex Reg 3899 et. seq. (1994) As ongmally proposed, sectlon 291 133(a)(4)

. would have perrmtted the: analysrs the Ratepayers urge here ie.,a companson of

the 1mpact of a protested rate.on wholesale and retall customers and whether such.

dlsparate treatment was: d1scnmmatory However, the commenter suggested that

th1s analy81s should be conﬁned to comparmg the treatment of wholesale‘

customers and the Comm1ss1on agreed, statnng m the preamble that “a companson -

- of the protested rate w1th rates the seller charges other wholesale customers 1s.

relevant to the pubhc mterest mquu'y Therefore m response to the comment to 4~

‘ "'-"’the ongmally proposed
":'versmn, Whmh prov1des that the pubhc mterest cntena has been v101ated1f
[t]he protested rate“ iS5 unreasonably preferentral prejudlclal or

d1scr1mmatory, compared to the wholesale rates the seller charges '
other Wholesale customers R LR : Co

. 30 TEX ADMIN CODE § 291 133(a)(4) Ifwe Were to mterpret § 291 l33(a)(3) to g
‘ mclude a companson of the 1mpact of a rate on wholesale and retall customers 1t |

Would eﬁ'ectlvely negate the change that the Comm1ss1on made to § 291 133(a)(4) .

which was mtended to narrow the companson to conSIder the effect as between'

wholesale customers only.

16
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Our conclusion that § 291.133(2)(3) does not include a comparison of the
impact of the rate on - wholesale versus retail customers is supported by looking at

the terms of § 291.133(a)(3) itself. ' One of the factors that.is listed requires a

comparison’ of “the seller?.s rates. for water:or sewer service charged: to its: retail.

customers; compared to-the retail rates the purchaser charges its retail customers as

a result of the wholesale rates the seller demands from ther purchase.” - 30. TEX.-

ApmiN. CODE § 291 133(a)(3)(H) In other words, the Commrssmn determmes
whether the rate unfalrly dlscnmmates agamst Wholesalers by companng the rate
Corsicana charges 1ts own retarl customer w1th the rate that the Ratepayer charge

their retarl customers as a. result of the wholesale Tate’ 1t pays Cors1cana. Tlns

analysrs compares apples to apples by lookmg at whether Cors1cana favors its .

own retarl customers at the expense of the Ratepayers reta11 customers thereby

recognizing that the- Ratepayers costs- of acqumng the water w111 eventua]ly be.

passed along to its own retail customers. In other words, if the Ratepayers’
customers pay the same or less than Corsicana’s own retail customers, that factors
weighs against a finding that the contracted for rate is discriminatory. .

: | At the pub]ic.interest hearing, there was evidence that, assuming an‘,average
6,000 gallon use per month, an average retail customer pays the Ratepayers $3.45
or less per 1,000 gallons of watér due to the wholesale raté that Corsicana charges

the Ratepayers, while Corsicana’s own average retail customer pays Corsicana an

17
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average of $5.43 per-1,000 gallons.? - As: such, the Ratepayers’ retail customers
actually pay less for water than Corsicana’s own retail customers.
Also, we note that the' public interest rule reqmres the. Comm1ss1on to

determme whether the- protested rate. adversely aﬁ'ects the pubhc mterest.,

Corsmana.s:a rates:. are the::same- for, both* retall; and:wholesale-: customers The-z

-

dlﬁ'erence n, the 1mpact of. the rate: is. attnbutable to water: usage not the

customer s status- asa wholesa.le or retall customern Indeed, there was ev1dence‘a
that 31 of Cors1cana s 50 h1ghest volume water customers were retall customers :

: who pald the same. thher rates as the wholesale customers Thus, the Ratepayers,-

2 claJm that the d1sputed rate treats wholesale, and retall customers d1ﬁ'erently i not

Aev1dence that the Mayor responded that 1t was because the wholesale customers *

' “don’t vote S However the mayor s 1nd1v1dual mental process subjectwe
| knowledge or motlve is lrrelevant to a leglslatlve act of Cors1cana § c1ty counsel

See Czty of Corpus Chnstt v Bayﬁont Assocs Ltd 814 SWZd 98 105 (Tex.

This diﬁ'erence' is' largely attributable to the fact that the Ratepayers are able to
apportion their base rate among their retail customers. .Thus, the base rate by the
Ratepayers’ retail customer is.less than the base fate paid by Corsicana’s own.
retail customers even though their volumetric rate may be higher. '

18
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App.—Corpus Christi 1991, writ dénied) (stating that “an individual city council

member’s mental pméess,. subjective knowledge, or. motive is irrelevant to a .
legislative act of the city; such as the passage of an ordinance”); Mayhew:v. Town.:

of Sunmyvale,. T74 S:W.2d: 284, 298 (Tex. Appi— Dallas. 1989, writ: denied)

(“These principles are consistent’ with the basic doctrine that- the. subjective

knowledge, motive, or mental process of an individual legislator is irrelevant to a

determination . of the: validity of .a- legislative- act because the- legislative act

expresses the collective will of the legislative body.”).

In- related issue two, the: Ratepayers. argue- that . “[i]f the’ Commission" -

correctly: interpreted - the publicf interest rules. to- preclude: consideration. of ‘rate

discrimination, the-rules are mvahd.” However;.the. Commission'did not conclude

that - rate: d1scnm1nat10nwas urelevant, msteadlt declded that companng ' fﬁe:
disparate imi:act of azrate on virﬁolesale versus retail cﬁsfoiners was notb a propei'
consideration for determining rate discriminaﬁon.

We agree witﬂ the Commission-that “[tihe public-interest mqulry set out in
30 TAC § 291.133(3)(1)—(4) dqes not include a comparigon of the protested rate’s
impacts on wholesale and retail customers.” * Therrtilc, as written; adequately
addresses the issue of rate discrimigation by comparing (1) the treatment of
wholesale customers to other wholesale customers [in § 291.133(a)(4)] and (2) the

treatment of the seller’s own retail customers to the wholesale buyer’s retail
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customers [in § 291.133(2)(3)(H)]. The Commission did not err by deciding that a.

comparison of the impact of the cha]lenged rate on wholesale as opposed to retail .

‘ customers was inappropriate-.';
Accordmgly, We overrule issues one and two

“Cost of Servrce” Issues

When the Comm1ss1on sets: ut111ty rates, thie- rates are based on, the utlhty 5

cost of rendenng serv1ce two components of cost of servrce are: allowable

' expenses and return on mvested capltal 30 TEX ADMIN CODE § 291 31(a) “Only .

those expenses that are reasonable and necessary to prov1de servrce to the

ratepayer may be mcluded in; the allowable expenses i 30 TEX ADM]N CODE §

: ‘291 31(b

‘ adversely affects the pubhc mterest based on an: analysrs .of. the se]ler s ‘cost: of '

se seivice.: ~3o TEX ADMIN CODE § 291 133(b)f‘] A cost-of-servlc’f_‘analysw is:

' mappropnate unless and untll the Comm1ss1on determmes that the cha]lenged rate -

i

aﬂ‘ects a pubhc mterest. Id Therefore cost-of-serv1ce ev1dence 1s urelevant to :

determmmg whether a protested rate adversely affects the pubhc mterest.‘
| ﬂte “Wastewater Subszdy ” Evzdence | '
The Ratepayers claim’ that Cors1cana adopted the protested water rates to.
shift a shortfall in its yvastewater serv1ce~revenue,to its ont-of-clty wholesale water

.customers. They claim that a shortfall in Corsicana’s Utlhty Fund; which is

20
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comprised of revenues and expenses from both its water and wastewater utilities,

was due to. its.rates for wastewater utility service being too low to cover. the -

expenses‘ of wastewater service. The gist of the Ratepayers’*claim iS' that the tates

they pay are. actually subs1d1z1ng Cors1cana s wastewater service and are not-

necessary and reasonable to pravzde water servzce to them.

In issue three, the Ratepayers contend the'Commission erred in deciding that :

their “wastewater subs1dy’ argument and ev1dence proﬂ'ered in support thereof |

was a cost-of-semce 1ssue and could not be considered as part of its public” interest

analysis.- We disagree.-' In order for the CommiSsion to determine whether‘there

was in fact a subsidy, it would necessanly have to examme the costs and revenues

of both the ‘water and wastewater servwes because both are: combmed in the

R L

Ut1hty Fund. Sectlon 291 133(b) clearly proh1b1ts such an mqulry Thus we -

'conclude that - the. Commission properly reﬁ.lsed to constder‘ the Ratepayers’
-“wastewater subsidy” evidence and argument in conducting ‘its public interest
analysts. |

We overrule issue three.

The ““Changed CondiﬁOM ” Issue

One of the factors that the Comtnission may consider in determining
whether there has been abuse of monopoly power affecting the public interest is

“the seller’s failure to reasonably demonstrate that changed conditions are the basis
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for a change in rates[.]” 30 TEX. ADMIN. CoDE § 291.133(a)(3)(B). At the
hearing, Corsicana presented evidence( of “changed conditions;” i.e., the fact that

1ts Utlhty Fund had a $1 mllhon shortfall and that Corsxcana needs a cash reserve

'avallable to deal w1th emergencles In issue four the Ratepayers contend that the:
Comm1ss1on erred by cons1der1ng the Utlhty Fund deﬁClt asa changed condltlon‘ -

A whllerexcludmg‘ conmderatmna- of its: “wastewater; deﬁclt’,"as, prohlblted“’cost'-of- -

serv1ce ev1dence We dJsagree

The ‘wastewater subs1dy’ argument would have requlred the Comm1ss1on to

delve mto the cause: of the Utlhty Fund deﬁc1t whlch would necessanly have
' reqmred cons1deratlon of the costs of serv1ce of both water and wastewater

\ serv1ces However; m cons1der1ng the Utlh" .Fund as a changed cn'cumstance

.
E

o '.the fact of thet deﬁclt, not 1ts cause 1s 1mportant Indeed, m 1ts proposal for'. -

: dec151on, the ALJ noted that there were several poss1ble causes for the Ut111ty Fund 1

e deﬁc1t,
g It is certalnly p0351b1e that the deﬁc1t in the Utlhty Fund was. cause_i;.;-':f
‘wholly-or partially by water—serv1ce rates that were. too low-to cover" .
- the:cost’ of prov1d1ng that service:: The' deﬁ01t could also have béen’
caused in Whole or in party by. sewer serv1ce rates that were toolow or -
by: um'easonably h1gh ‘Water :or- sewer expenses, ‘or: both Dnlhng :
* down fuirther; it ‘might be that the deficit in the Utility | Fund was due to
rates:: for- certain: types . of. customers- being: lower than .the- cost of
. serving them while other customers paid rates that were sufficient to
cover the cost of their service. However, those are' all cost-of-service
issues : that are -outside . the  scope- of . the current- proceeding to
determine whether the: protested - rates: adversely affect the public-
interest.
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!

Regardless of its cause or causes, the uncontradicted evidence shows
that' the shortfall in the Utility Fund existed at the time Corsicana
raised its water rates. .Since the evidence also shows that an operating
reserve is necessary to pay. for emergencies and shortfalls in the cost -
of providing: water- service and- that. the' Utility Fund'served as:
Corsicana’s operating reserve for that purpose; the ALJ concludes that -
the deficit in the Utility Fund, regardless of its cause or causes, was a
changed .condition - that - gave Corsicana - a reasonable basis"_for
increasing 1ts water rates. -

The Commtssmn agreed w1th the ALJ statlng that “[t]he $1 million  deficit in-
Corsicana’s . Utlhty Fund, regardless of- 1ts cause or’ causes, was. a changed
condition that gave Corsmana a reasonable basis for i increasing- its water rates.”
Because cons1dermg the depleted Utlhty Fund as a changed circumstance did not
rednlre an mqulry into the cause of its deﬁcﬂ:, whereas the “wastewater subs1dy’
argument d1d, the ALJ and the Comm1ss1on d1d not run afoul of the prohlbltton E
agamst cost-of-semce ev1dence in conmdermg 1t, and in concludmg that

~ Corsicana had shown changed circumstances Justlfymg its cha]lenged rate.
i

\
I

We overrule issue four.
CONCLUSION

We affirm the trial court’s judgment.

Sherry Radack
Chief Justice

Panel consists of Chief Justice Radack and Justices Brown ‘and Lloyd.

23

0000026



Court of Appeals.
jfirst Eiﬁttitt’ of 'dliz‘xas. -
. NO. 01- 14-00102-CV
NAVARRO COUNTY WHOLESALE RATEPAYERS M.EN. WATER SUPPLY
CORPORATION; ANGUS. WATER SUPPLY CORPORATION; CHATFIELD
WATER SUPPLY CORPORATION CORBET WATER SUPPLY CORPORATION;
CITY OF BLOOMIN G GROVE; CITY OF FROST; CITY OF KEREN S; AND
COMMUNITY WATER COMPANY, Appe]lants

ZACHARY COVAR, EXECUTIVE DIRECTOR OF THE TEXAS COMMISSION ON

. ENVIRONMENTAL QUALITY; THE TEXAS COMMISSION ON:*
ENVIRONMENTAL QUALITY, ITS COMMISSIONERS, BRYAN SHAW, CARLOS_
RUBENSTEIN AND TOBY BAKER, AND CITY OF CORSICANA, Appellees

Appeal from the 419th Dlsmct Court of Travis County (Tr. Ct. No. D-1-GN-12-
000226) ‘

This‘ case is an appeal from the final judgniént signed vby the trial court on
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TO THE 419TH DISTRICT COURT OF TRAVIS COUNTY, GREETINGS:

- . Before this Court, on the 25th day of June 2015, the case upon appeal to revise or
to reverse your judgment was determined.. This Court made its order in these words:

This case is an appeal from the final judgment signed
by the trial court on November 12, 2013, which was then
transferred to this Court by order of the Texas Supreme
Court, Misc. Docket No. 14-001 (Tex. Jan. 7, 2014). After -
submitting the case on the appellate record and the arguments
properly raised by the parties, the Court holds that the trial
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court’s judgmenf contains. no reversible error. Accordingly,
the Court affirms the trial court’s judgment.

The Court orders-that thrs decrslon be certxﬁed below
for observance. - - -+

Judgment rendered Jme 25 2015

Panel cons1sts of Ch1ef Justrce Radack ‘and Justlces Brown -
and Lloyd. Opinion dehvered by Chief Justlce Radack.

WHEREFORE WE COMMAND YOU to observe the order of our said Court -

m th1s behalf and in all things to have 1t duly recogmzed, obeyed, and executed.

June 10 2016

Date ' CHRISTOPHERA PRH\IE
R TR \‘1'._ CLERKOFTHE COURT
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0000030



Appellate case name:

Appellate case number:

+ Trial couﬁ case number;
‘ Tﬁal court: «

' Date mo'tiolhAﬁléd:

Party ﬁlmg moﬁon:,

"COURT OF APPEALSFORTHE .
FIRST Dlsrmcr OF TEXAS AT HOUSTON

ORDER ON MOTION FOR RHIEARING
Navarro County Wholesale Ratepayers; M.E.N. Water Supply
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Rubenstein and Toby Baker, and City of Corsicana -
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D-I-GN 12-000226
419th Dlstnct Court of Travxs County
771 0/ 15

Appellants

It is ordered that the motion for rehearing is D[ DENIED ] GRANTED.

Judge s signature: /s/ Sherry Radack

[ Acting Individually [X] Acting for the Court

Panel consists of: Chief Justice Radack and Justices Brown and Lloyd.

Date: October 1, 2015
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FILE COPY

IN THE SUPREME COURT OF TEXAS

NO. 15-0873

NAVARRO COUNTY WHOLESALE -
RATEPAYERS ET AL

V.

TEXAS COMMISSION ON .
ENVIRONMENTAL QUALITY, ET
AL.

Travis County,

1st District.

U0 L U L L LD

April 15,2016
Petitioners' petition for review, filed herein in the above mutbered and styled case,

hAving been duly considered, is ordered, and hereby is, denied.

4

**********

L BLAKE A. HAWTHORNE, Clerk of the Supreme Court of Texas, do hereby certify

that the above and attached is a true and correct copy of the orders of the Supreme Court of

Texas in the case numbered and styled as above, as the same appear of record in the minutes of
said Court under the date shown. |

It is further ordered that petitioners, NAVARRO COUNTY WHOLESALE
RATEPAYERS, ET AL,, pay all costs incurred on this petition.

WITNESS my hand and seal of the Supreme Court of Texas, at the ‘City of Austm, this
the 27th day of May, 2016.

Blake A. Hawthome, Clerk

By Monica Zamarripa, Deputy Clerk
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