
1111111 11 1111 111111 

Control Number: 43931 

Item Number: 15 

Addendum StartPage: 0 



Donna L. Nelson 
Chairman 

Kenneth W. Anderson, Jr. 
Commissioner 

Brandy Marty Marquez 
Commissioner 

Brian H. Lloid 
Executive Director 

Greg Abott 
Governor 

7016 VOY 23 PM 3: 2 1 

pF.; 	T 	C.)t•I 

Public UtilityCommission'of 	
M;SSiON 

Textal!-, ] 

TO: 	Central Records 
Kerrie Jo Qualtrough, SOAH Administrative Law Judge 

FROM: Stephen Journea 
Commission Advisii and Docket Management 

DATE: 28 November 2016 

RE: 	Appeal of M.E.N. Water Supply Ctirporation, Angus Water Supply Corporation, 
Chaeld Water Supply Corporation, Corbet Water Supply Corporation, and the City 
of Kerens for Review of a Decision by the City of Corsicana tò Set Wholesale Water 
Rates, PUC Doeket No. 43931, OAH Docket No. 473-15-1626; Court of Appeal's 
Decision 

Please file in the above referenced docket the attached copies of the court of appeal's opinion, 
judgment, mandate, and denial of rehearing in Navarro County Wholesale Ratepayers v. Zachary 
Covar, No. 01-14-00102-CV (Tex. App.—Houston [1' Dist], June 25, 2015) and the supreme 
court's denial of the petition for review, Navarro County Wholesale Ratepayers v. Texas 
Commission on Environmental Vitality, No. 15-0873 (Tex., April 15, 2016). 

q:\cadm\memoAttmancR43931_app  op&inan_docx 

e Printed on recyded paper 	 An Equal Opporturuty Employer 

1701 N. Congress Avenue PO Box 13326 Austin, TX 78711 512/936-7000 Fax: 512/936-7003 web site: www.puc.texas.gov  
1`7  

000001 



FILE COPY 

J. WOODF1N JONES, CHIEF JUSTICE 
DAVID PURYEAR, JUSTICE 
BOB PEMBERTON, JUSTICE 
JEFF L. ROSE, JUSTICE' 
MELISSA GOODWIN, JUSTICE 
SCOTT K. FIELD, JUSTICE 

COURT OF APPEALS 

THIRD DISTRICT OF TEXAS 
P.O. BOX 12547, AUSTIN, TEXAS 78711-2547 

www.3nIcos.courts.state.tx.us  
(512) 463-1733 

JEFFREY D. KYLE, CLERK 

M 

February 04, 2014 

The Honorable Arnalia Rodriguez-Mendoza 
Civil District Clerk 
Travis County Courthouse 
P. O. Box 1748 
Austin, TX 78767 
* DELIVERED VIA E-MAIL * 

Ms. Rhonda Watson 
Official Court Reporter 
353rd District Court 
P.O. Box 1748 
Austin, TX 78767 
* DELIVERED VIA E-MA1L * 

Mr. Paul M. Terrill 111 
The Terrill Firm, PC 
810 West 1 Oth Street 
Austin, TX 78701 
* DELIVERED VIA E-MAIL * 

Ms. Mary E. Smith 
Assistant Attorney General 
Natural Resources Division 
P. O. Box 12548 
Austin, TX 78711-2548 
* DELIVERED VIA E-MA1L * 

Ms. J. Kay Trostle 
Smith Trostle LLP 
707 West Avenue Suite 202 
Austin, TX 78701 
* DELIVERED VIA E-MAIL * 

RE: 	Court of Appeals Number: 03-13-00814-CV 
Trial Court Case Numbir: D-1-GW12-000226 

Style: Nayarit, County Wholesale Ratepayers; M.E.N. Water Supply Corporation; Angus 
Water Supply Corporation; Chatfield Water Supply Corporation; Corbet Water Supply 
Corporation; City of Blooming Grove; City of Fros4 City of Kerens; and Community 

_ Water Company 
v. 

Zachary Covar, ExecUtive Director of the Texas Commission on Environmental 
Quality; The Texas Commission on Environmental Quality, its Commissioners, Bryan 
Shaw, Carlos Rubenstein and Toby Baker, and City of Corsicana 

000002 



FILE COPY 

The Supreme Court of Texas ordered the above cause TRANSFERRED to the First Court of 
Appeals. The record has been forwarded to the First Court of Appeals, Houston, Texas, on the date 
noted above. 

Very truly yours, 

JEFFREY D. KYLE, CLERK 

BY: 34 Yertot4t- 
Amy Strother, Deputy Clerk 

000003 



Opinion issued June 25, 2015. 

• In The. 

Court of Avealki 
For The.. 

iffot 1113totritt of Zang 

NO. 01-14-00102-CV 

NAVARRO COUNTY WHOLESALE RATEPAYERS; M.E.N. WATER 
SUPPLY CORPORATION; ANGUS WATER SUPPLY CORPORATION; 

CHATFIELD WATER SUPPLY CORPORATION; CORBET WATER 
SUPPLY CORPORATION; CITY OF BLOOMING GROVE; CITY OF 

FROST; CITY OF KERENS; AND COMMUNITY WATER COMPANY, 
Appellants 

V. 

ZACHARY COVAR, EXECUTIVE DIRECTOR OFIIIL TEXAS 
COMMISSION ON ENVIRONMENTAL QUALITY; THE TEXAS 

COMMISSION ON ENVIRONMENTAL QUALITY, ITS 
COMMISSIONERS, BRYAN SHAW, CARLOS RUBENSTEIN AND TOBY 

BAKER, AND CITY OF CORSICANA, Appellees 

On Appeal from the 419th District Court 
Travis County, Texas1  

Pursuant to its docket equalization authority, the Supreme Court of Texas 
transferred the appeal to this Court. See Misc. Docket No. 14-001 (Tex. Jan. 7, 
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The Parties andihe Contra 
",. 	4; 	, 	.• 

Of COrsicana is the regional Water proder in Navarro County and 

Trial Court Case No. D-1-GN-12-000226 

MEMORANDUM OPINION 

This is an administrative law. case in which the plaintiffs, wholesale 

purchasers of water from the City of Corsicana, challenge the trial coures 

judgment affirming an order by the Texas Commission on Environmental Quality 

that diSmissed their rate appeal. At issue was Whether the plaintiffs, pursuant to 30 
Tt 

TEX. ADMIN. CODE § 291,133; carried their biirden to show that the protested rate 

"adversely affected the public interest?' We affirm. 

BACKGROUND , • 

provides service ta over. \11,000 retail cuitomers and. 21 wholesale Customers. 
. 	' 

Plaintiffs are eight of Corsicana's wholesale customers -` [collectively,, ``the 

Ratepayers]. Of Corsicana's 11,000 retail customers 9,000 are resideritial retail 
. 	. 

customers-.-  The average water use of a, residential retail user is less than 6,000 

gallons per mònth.l In contrast; each, of the Wholesale ratepayers purchases over 

1,000,000 gallons of water per month, which it then resells to its own retail 

customers. 

2014); see also TEX. GOV'T CODE ANN. § 73.001 (West 2013) (authorizing 
transfer of cases). 
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Corsicana sells water to the Ratepayers, pursuant to individual contracts. 

Since the 1960s, the contracts have given Corsicana the right to raise its rates. In 

2001, Corsicana created a ."standard • contract,'" which was 'intended to be used 

whenever a wholesale customer amended its contract, Seven of the -Ratepayers— - 

M.E.N. Water Supply. Corporation, Angus Water. Supply Corporation, Chatfield 

Water Supply Corporation, Corbet Water. Supply Corppration, City of Frost, and,  

Community r Water Company—entered into the standard contract. Two of the 

Ratepayers—City of Blooming Grove and City of Kerens—did not. The standard 

contract provides the following regarding rate changes: 

Section4.02.:: The rates stated in the contract are the-prevailing rates 
which `,`may be changed or modified from time to time by Seller in 
accordance. with Section 4.03 of this':Contract during the time it . 
remnins in effect. 

Section 4.03. Rate Revision. Purchaser acknowledges and agrees that 
Seller's city council has the right to revise by ordinance, from time to 
time and as needed, the rates charged hereunder to cover all 
reasonable, actual, and expected costs incurred by Seller to provide 
the potable water supply service to Seller's customers. Except as 
provided in subsection b below, if, during the term of this contract, 
Seller revises its minimum inside city retail water rate, then such 
revised rate shall likewise apply to water usage by Purchaser under 
this Contract. 

Early versions of the contracts in the 1960s and 1970s charged all customers 

on a declining block rate, i.e., a rate in which the price per 1;000 gallons decreases 

• as usage increases. Later, Corsicana used a flat volumetric rate for all customers. 

From 2006 to 2008, Corsicana raised its volumetric rate from $2.14 per 1,000 
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gallons to $3.00 per 1,000 gallons. Nevertheless, by 2008, Corsicana's 'Utility 

Fund," which is comprised of revenues and expenses from its water and 

wastewater utilities had a $1 million shortfall. Because Corsicana does not operate 

on credit,. it-  Must have a:cash reserve available-: to cover potential shortfalls and 

emergencies., 

The 2009 Rate Increase. 

One of the wayi that Corsicana sought to increase itslitility Fund was to 

raise: its, water: rates:. Under the rate adopted; döršicana charges each of -its 

customers--both wholesale and retail—a monthly base rate that is determined by 

the:size-Of thei. customer's. meter.- •The bas-e rates range, from $17.60 fdta.,518. or 

3/4-inch 'Meter to $1,695.52 for a 10-inch meter. Regardless of the meter size, the 

base rate includes the 'first 1,000 gallons used per month: For water use in excess 
tr. 

of 1,000 gallons per month;  Corsicana charges tiered volumetric rates, in inclining 
• 

blocks; The, Volumetrid rate is $3.00 per ,1,000 gallons for '1-10,000 gallons; $3.15 

per 1,000 gallons for 10,001-25 000 gallons; and. $3.25 per 1,000 gallons for over 

25,000 gallons.' 

The Ratepayers Appeals 

Arguing that the 2009 rate increase disproportionately affected wholesale 

ratepayers when compared to residential retail ratepayers, the Ratepayers appealed 

Corsicana's rate change by filing a Petition with the Texas Commission on 

4 

000007 



Environmental Quality rthe Commissionl. The Commission referred the case to 

the State Office of Administrative Hearings. rSOAH"], Where an Administrative 

LaW.  Judge [-Air] conducted a hearing to determine whether the rate change 

"affected a public' interest." See 30 TEX. ADMIN. CODE §§- 291.131-.133 After the 

hearing, the ALJ issued .a Proposal for Decision [`..TFD"] and a proposed order 

fmding -that the Ratepayers failed to . show that the 2009 rate increase adversely 

affected the public interest. After 'considering the ALJ's PFD, the Commission 

agreed that the Ratepayers had failed •to show that the rate change adversely 

affected the public interest, holding that "[t]he public-interesUnquiry set out in 30 

TAC § 291:133(a)(1)-(4) does not include a comparison of the protested rate's 

impacts on wholesale 'andretail customers." The Ratepayers then. appealed to the 

Travis County District Court, which affirmed the Commission's order 'dismissing 

the rate appeal. This appeal followed. 

PROPRIETY OF COMMISSION'S "PUBLIC INTEREST" RULING 

In four issues on appeal, the Ratepayers contend that: 

1. Rate discrimination must be considered in a public interest 
hearing; 

2. If the Commission correctly interpreted the public interest rules to 
preclude consideration of rate discrimination, the rules are invalid; 

3. Corsicana's wastewater subsidy is not à cost of service issue; 
and 
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4. Corsicana's Utility Fund deficit is not a "changed condition" that 
may be considered under 30 TAC § 291.133(a)(3)(B) or a factor 
that supports Corsicana's 2009 Rate Increase. 

Standard of Review 

The Substantial-evidence standard of the: Texas Administrative Procedure 

Act (APA") governs our review of the Commission's final  order. jee TEX. GOV'T 

CODE ANN. § 2001:174 (West 2008). The APA authorizes reversal or remand of an 

agencrs decision that -prejudices »fle appellant's substantial rights because the 

adminiitrative-,_findings„, inference4;• conclusions, or. deeisions- (1) violate,. a 

constitutiOnal or statutory', provision', (2)..' exceed: the, :geiicy's-  statutOry"  authority, 

(3) were made through unlawful 'proCedure; (4) are affected bY other error of law, 

or (5) are arbitrSry or capricious or characterized by abuie of discretion or clearly 

imwatrinted'ekercii& Of, diicrètion; Id. . § 2001:174(2)(A)-(D).„ 	Otherwise; we, 

may affirni jhe 	 deciiion, if We:.  ate'- satisfie& that „"sithstantial 

eVidence exist's-to sUpport it: Id. §, 2001.174(1), (2)(E).: 

We review the agency's legal conclusions for errors of law and its factual 

findings for support by substantial evidence. Heat Energy Advanced Tech., Inc. v. 

W. Dallas Coal. for Envtl. Justice, 962 S.W.2d 288, 294-95 (Tex.. App.—Austin 

1 
1998, pet. denied). Substantial evidence "does not mean a large or considerable 
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amount of evidence; but rather such-relevant evidence as a reasonable mind might 

accept is adequate to support a conclusion of fact." Lauderdale v. Tex. Dep't of 

Agria, 923 S.W.2d 834;.  836 (Tex: App.—Austin 1996; no writ) (quoting Pierce v. 

UndenvOod, 487,,U.S. .552 56465; 108 .S. CL.2541 (1988)j'. (interhaLquotatipn. 

marks omitted). We consider the reliable and probative eVidence in the record as a - 

whole wheii testing an agency's findings, inferences, conchiSions, and decisions to 

determine whether they are: reasonably supported by substantial evidence. Graff 

Chevrolet Co. v.-Texas Motor Vehicle Bd.; 60 S.W.3d 154, 159 (Tex. App.—

AuStin 2001, pet. denied); see' TEX. GOV'T CODE ANN. § 2001.174(2)(E). We 

presume:that the Commission's ordei,is supported by substantial eVidence, and the 

Ratepayers bear:. the burden- -pf-Proying otherwise: See - Tex. Health Facilities 

Comm'n 	 InL, 665. S.W.2d 446; 453 (Tex1984).--The 

burden is a heavy one-.--even a showing that the evidence preponderates against the 

agency's decision will not be enough to Overcome it, if there is some reasonable 

basis in the record for the action taken by the agency. Id. at 452. Our ultimate 

concem is the reasonableness of the agency's order,.not its correctness. Firemen's 

& Policemen's Civil Serv. Comm'n v. Brinkmeyer, 662 S.W.2d 953, 956 (Tex. 

1984). 

To the extent that appellants issues address the construction of the 

Commission's rules, we review these questions de novo. Rodriguez v. Serv. Lloyds 

7 

,0000011 



Ins. Co., 997 S.W.2d 248, 254 (Tex.. 1999). In general, "[*]e construe 

administrative rules, which have the same force a& statutes, in the same manner as 

statutes."!: Id.; see also State v. Shumake,, 199 S.W.3d 279; 284 (Tem. 2006) 

(addressing: statutory constniction).. 'Unless the rule is ambiguous,: we follow the 

rule'S clear language.'' Rodriguez; 997 S-.W.2d at 254 (citatiOn omitted). fIfthere iš • 

vagueness, ambiguity; or rem for poliey determinations in a statute or regulation; 

. . . we normallY defer,to an agency's interpretation Unless it is plainlyerroneouscor 

inconsistent with the. language: of the statute, regulati; or:ru1e. TGSLNOPEC 

Geophysical CO: v. CoMbs, 340 S.W.3d 432; 438 (Tek. 2011): 

Whether the ageners order -.satisfies the substantial:evidence stindard,  is- a , 
_ 

cpiestion of la*. Id, Thus; the district court's judgment that there' was,  sUbstantiaP 

evidence supporting the, Cbmmission's final order, is nOt entitled to deference On 

appeali: See Te.t.-Deg't of Puk:,'Safety v. Álford, 209 S.311.3dAOL,103',(Tex. 2006) 

(per,' ctriara), OA appeal: from 'the' district court's judgment, the, foeus of ,the 

appellate court's review; as in the district court; is on the agency's decision. See 

Montgomery Indep. Sck Dist 17. Davis, 34 S.W.3d 559, 562 (Tex. 2000); Tave 1/. 

Alanis, 109 S.W.3d 890, 893 (Tex. App.—Dallas 2003, no pet.). 

Applicable Principles of Law ' 

The Commission's jurisdiction in this case arose from Sections 11.036 and 

11.041 of the Texas Water Code, which provide: 
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(a) A person . . . having in possession and control any storm water, 
floodwater, or rainwater that is conserved or stored as authorized 
by this chapter may contract to supply the water to any person . . . 
having the right to acquire use of the watex: 

(b) The price-  and terms of the contract shall be just and reasonable 
and without discrimination . . 

TEX. WATER CODE ANN. § 11.036(a)-(b). (Vernon 2008) (emphasis added). 

(a) Any person entitled to receive or use water . . . irOm any.  conserved or 
stored supply.ma' y present to the commission-a written-petition showing: 
(1) that lie is,entitled to receive Or use the water;-.: 	, 	, - 
(2) that he: id. Willing and able to 'pay tjuSt a ..reasonable price :for the - 

- 	• 	- 	; 
(3) that the party oWning. or controlling the water supply hai water .not : 

cOntacted to others and available fOr the petitioner's use; and 
(4) that, the-  party, owning or controlling the water supply,fails Or refused 

to supply the- available :water to the 'petitionet; or that the price or 
rental-demanded for the,  available water is. not reasonable and just 
or is discriminatory::  : 

TEX. WATER CODE ANN. § 11.041(a) (Vernon Supp. 2014) (miphasis'added). 
, 

In Texas Water Comm'n v. City of Fo;-t Worth,875 	 335 (Tex. 

App.—Austin 1994, writ denied), the court recognized that the Texas Constitution 

limits the State's .ability to pass laws that impair contractual obligations to 

instances wherein the public safety and welfare must be protected. The court then 

held that before the Commission could modify a rate set by contract, the 

Commission must first make a finding that the challenged rates "adversely affect 

the public interest by being unreasonably preferential, prejudicial, or 

discriminatory." Id. at 336. 
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coildUct . a hearing,::on' pubhc mterest, ancl:SO 

hearing to deterraine. whether :.ther:::`:jarotested.: rate adVersely;::,affects, 

conduct: an evidentiary 

In the wake of the City of Fort Worth case, the Commission adopted the 

wholesale-service rules found in Subchapter I of Chapter 291 of the Texas 

Administrative Code, . which are applicable to this case because it involves a 

petition to review rates charged for the sale of water for resale. See 30 TEX. ADMIN. 

CODE §§' 291.128-291.138. The -wholesale 'service rules set up a two-step process 

for reviewing challenged rates set by contract: (1) there must be a determination 

that a public . interest da:adverSely.,affeCted,. and' Only. if. Su& a. public interest . is „ 	. 

found; 2): will the- Cornmission review the rate, 

For a petition to revieW a rate- that is :charged pursuant to a Written contract, 

the executive director of the COmnission will' forward, the petItiOn: to SOAH to 

interest, 30 TEX. ADMIN. CODE §§ 291.131(b) 291.132(a).t The ALJ then prepares 

a proposal for decision and order with proposed findings of fact and conclusions of 4 

law cOncerriini.Whether.the 'proteited rate adVersely, affeets the pithlic interest and 

submits tis recommendation to the.' commission: 30 TEX. ADIVIIN. CODE § 
• - . 

291.132(c). The Commission determines whether the challenged rate adversely 

affects the public interest by applying section 291.133 of the Administrative Code, 

which provides as follows: 

(a) the commission shall determine the protested rate adversely 
affects the public interest if after 'the evidentiary hearing on public 
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interest the commission concludes at least one of the public interest 
criteria have been violated 

(1) the protested rate impairs the seller's ability to.  continue to 
provide= service, based on the seller's financial integrity and 
operational capability; 

(2), the protested rate impairs the purchaser's ability to continue to 
provide service to ita retail customers, based on the purchaser's 
financial integrity and operational capability; 

. 	, 
(3) the protested rate evidences the seller's abuse of monopoly 
power in its provision of water or• sewer service to the purchaser. 
In making this,  inquiry, the cominission shall weigh all relevant 
factors. The factors may include': 

(A) the disparate bargaining power of the parties, including the 
purchaser's 	alternative . means,. alternative 	costs; 
environmental impact; regulatory issues, and problems • of 

- obtaining alternatiire water or sewer service; 
• . 

.(B)the" seller'a., failure to' reaSOnablY demOnStrate the changed T.  
' conditiOna that are the basia for a change 

(C)the seller Changed the computation of the revenue 
requirement or rate from one methodology to another; • 

(D)where the seller, demands the protested rate pursuant to a 
contract, other valuable consideration received by a party 
incident to the contract; 

(E) incentives necessary to encourage regional projects or water 
conservation measures; 

(F) the seller's obligation to meet -federal and state wastewater 
discharge and drinking water standards; 

(G) the rates charged in 'texas by other sellers of water or sewer 
service for resale; 



v-i.)"." the seller's rates for water or sewer service charged to its 
retail customers, compared to the retail rates the purchaser 
charges its retail customers as a result of the wholesale rate 
the seller demands from the purchaser; - 

(4) the- protested rate is, unreasonably preferential, prejudicial, or 
disCriminatory, compared to the wholesale rates the seller charges 
other wholesale customers. 

(b) The - commiiSion shalrnot determine.: whether the protested. rate 
- 	adverselý.  affects. the publie.interest_based On an analysis of the. 

seller'S COst of service —  

30 TEM ADMIN.' CODE§ 29E133 

The publiC‘ iiltereSt does not require that a. wholesale rate be equal tO the : 

cošt-of-Service. analysis.. is 
. 	. 

inappropriate unless indinititthe- Con:mission detertnnes .that the challenged rate-;. - , 

affects a publie interest See 30 Toc. ADMIN. CODE § 291.133 	e petitioner,' 

has.* bnrilen4Proof in a PubliOnterest hearing Id at § 29 L136. ; 
r. 

ayers relied only 'upon. § 291.133(a)(3), arguing 

that Corsicana's rateevidences its abuse Of monopoly,power.: 

Disparate Treatment between Retiil Customers and Wholesale Cnstomers 
, , 

In two related issnes On appeal, the- Ratepayers contend thatthe Commission 
- 

• - 
erred in deciding that rate discrimination cannot be considered in the public 

interest analysis under § 291.133, and that, if § 291.133 does-in fact preclude 

consideration of rate discrimination, the rule is contrary to statutory authority. 

12 
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Critical to the Ratepayers argument is their own definition of rate discrimination as 

"the disparate treatment of retail and Wholesale customers." 

In hiS proposaL for decision, the ALJ concluded that "the public-interest 

inquiry is limited to the factors set put in 30 TAC § 291:133(a)(1)44: It dOes not 

include a - comparison. of protested sate's impacts r,oi wholeSale: and: retail 

customers." The Commission's finäl order did not limit the'public interest inquiry 

to the factors . set out in §: 291-.133(a),',.:but did agree that "[t]he public,interest 

inquiry set Out in 30 TAC §191.133(a)(1)7(4) does not include a comparison of the 

protested rate's impacts on wholesale and retail customers." 

We agree that the factors listed in §,291.133(a)(3) are non-exclusive, and 

other factOrs may bp considered if appropriate.' Section 291.133(a)(3) provides that 

when determining whether; the seller his abused .  its.  monoPoly power, "the 

commission shall w igh all relevant factors[,] which • "may include the eight 

factors specifically set forth in the rule. See 30 TEX. ADMIN. CODE § 

291.133(a)(3)(A-H). The use of the word "may" "creates discretionary authority 

or grants permission or a power." See TEx. GOV'T CODE ANN. § 311.016 (Vernon 

2013). Nothing in the rule limits the Commission to considering only the factors 

listed, and indeed, the Commission is not required to consider all of the factors 

listed, only those that are relevant. However, the fact that the Commission may 
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SerVice, RI:116S; 'slieCifically foonsing On 30 TEL ADMM,..CODE-§ 291.133(a)(3)(A= 

the abuse-of monopolY pbwer provision that is the basis for the RatePayers' 

consider factors other than those listed does not answer the question of whether it 

should have done so in this case. 

The issue,before this Court is not—as the Ratepayers argue—whether the 

trial conrt, reffised la consider-rate discrintination as a faátor.r It clearly did not 

refuse to -consider rate discrimination becaine . the very purPose behind a pUblic 

interest:hearing iSto: determine whether the challenged contractual rate `.`adVersely 

affect[s].._ theL publie. interest by being unreasonably preferential; prejudiciaL, or 
„ 	. 

discriininatory.t:Czly of Fort Worth, 875 S.W.2d:-at.:336:',-. The: iSsue,; proPerly • • 

framed, is whether the Commission must consider the disparate impact of a rate 
., . .,. 	., • 	. 	 „ 	. 

change On-;_wholeSale- anct,retail otistOmeri,  as:',:a,faCtor when 'damn:lining_ whether'. .. :. , -,. , 	 • — 
ere: hag been in abn-se of nionopsiily rpower-bOliCiell6r..inider „ 	, 

Ratepayers base their rate cliscrimination argument on language found 

in the preamble to the Comnission's adoption-  of the Wholesale Water or Sewer 

petition. The portion of the preamble relied on by Ratepayers provides as follows: 

Ond cornmenter argued that the public interest criteria:in §: 291.133(4,  
(4)' shOuld concern.  UnreaSonable discrimination between customers,' 
bUt • shOuld 	fociisc- on wholeš ale dUStOtheri..-- The-  ComMission 
agrees that a Comparison of the:protested rate with rates the seller , 
charge'S other wholesale' ctstOmers is'relevant to the public interest 
inquiry, and: the' statutork language gives sufficient guidance 
concerning the scope of the inquiry: The public interest inquiry 
under paragraph § 291.133(a)(3) should sufficiently cover whether 
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any disparity.  in treatment between retail and wholesale customers - 
adversely. affects the public interest_ Accordingly, the 'adopted rules 
includes a revised paragraph § 291.133(a)(4) which uses the. statutory.  
language':  found in-the Water Code; § 13.047(j);-  that the rate shall not 
be,  unreasonably=.-preferential; prejudicialor• discriminatory- and.  
specifieS that-  under the subsection the inquiry:shall be. -limite& to á. 
compariSOm.ot, Selles; rates'. chargedqa-,-:wholesale: customers. A' • 
commenter argued that § 291133(a)(4) inipCsed in unlawful standard • 
to , determine thepublic-- interest-  because: the', subsectiOn. inquired:,  
concernin& the mere appearance of discriminatiOn, as: opposed, to the• 
existence f, of discriminatiOn: This is-sue,. has been.,.: resolved by the... 
adopted,  changeS.: which inquire--.. whether the protested rate is 
unreasonable preferential,' prejudicial, or discriminatory 	- 

19 '. Tex.: Reg: • 6229 '(1994; '(emphasis'.  added).-: -The: Ratepayers: argue that the,  

highlighted- sentence in the preamble above is, proof that § 291.133(a)(3)---the 

abuse-of-monopoly power sectionis intended to consider, disparate treatment of 

wholesale and retail customers as a factor in an abuse-of-monopoly power analysis , 

even though that factor is not one of those listed. . 

Corsicana responds that, taken in context, the preamble does not support an 

expansion of the factors listed in §291.133(a)(3) to include a consideration of the 

disparate impact of a rate change on retail and wholesale customers. We agree 

with Corsicana. 

The portion of the preamble relied upon by the Ratepayers was in-response 

to comments submitted regarding the original proposed version of § 291.133(a)(4), 

which provided that the public interest would be violated if: 
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ropOse 	133(0(4 

The protested rate appears to discriminate betWeen the purchaser and 
others who purchase water or sewer service from the seller, and the 
seller does not provide reasonable support for such discrimination. 

19 Tex. Reg. 3899 et seq. (1994). As originally proposed, 'section 291.133(a)(4) 

would haye permitted the analysis the Ratepayers urge here, ix., a compaXison of 

the impact of a protested rate: on wholesale and retaircustoniers and whether 'such 

disparate treatment was discriminatory. However; the commenter 'suggested that 

this analysis should . be - confined ' to, comparing 'the lreatment of wholesale 

customers; andthe Comthission agreed; stating:in the preamble that ``a. comparison . 

oUthe protegted rate:, with rates the seller_ charges: other wholesale custorneri is 

releyanttO the-,-p.ublid-  interest mquny...:„- Therefore, m' response to: the: COrnment tO 
. 

e Commission adopted the- Current - , 

version, WhiCh prorides that the public interestcriteria has been violate 

[Ole protested:,-, rate ,1 unreAsonablY preferential; prejudicial,. or 
discrimintory,.;coinpared to the wholesale 'rates the seller charges " 
OtheiwhOlesale custOmeri:' , 	. _ 

30_ TEL.ADMI14:.CpDE C291.133(a)(4).., If We Were tO interpret § 291.133(a)(3),  to. 

include' a comParison of the impact of a rate on wholesale and retail 'custoineis, it 

would effectivelYnegate the change that the Commission made to § 291.133(a)(4), 

which was intended to narrow the comparison to consider the effect as between 

wholesale customers only. 

16 
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Our conclusion that § 291.133(a)(3) does not include a comparison of the 

impact of the rate on wholesale versus retail customers is. supported. by looking at 

the terms of § 291.133(a)(3) itself. • One of the factors that .is listed requires a 

comParison.  of "the-  sellees rates for water:or sewer service charged. to its retail 

customers; compared to the 'retail rates the purchasbr charges its retail customers as 

a result-  of the wholesale rates the seller• demands- from the purchase." - 30 TEX. 

ADMIN. CODE §- 291.133(a)(3)(H). In other words, the Commission determines 

whether the rate unfairly discriminates against Wholesalers by comparing the rate 

Corsicana charges its own retail customer with the rate that the Ratepayer charge 

their retail customers as a, result of the' wholesale rateÏ pays Coraicana. • This 

analysis compares "aPples to apples" by looking at whether Corsicana favors its 
• 

own retail. customer's :at the expense- Of the Ratepayers', retail customers, thereby 

recognizing that the Ratepayers' costs of acquiring the water will eventually be 

passed along to its own retail customers. In other words, if the Ratepayers' 

customers pay the same or less than Corsicana's own retail customers, that factors 

weighs against a finding that the contracted for rate is discriminatory. 

At the public interest hearing, there was evidence that, assuming an average 

6,000 gallon use per month, an average retail customer pays the Ratepayers $3.45 

or less per 1,000 gallons of water due to the wholesale rale that Corsicana charges 

the Ratepayers, while Corsicana's own average retail customer pays Corsicana an 
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supported bytherecor 

Ratepayers' also point tor a domment by Corsicana'S Mayor. ai 'evidence 

Corsicana's intent to , discriminate against yvholesale buYers: When' questioned 

orsidanal'adOpted , an: inclining block: . VOluinetric.- rate; ; there , was 

average of $5.43 per 1,000 gallons.2  As such, the Ratepayers retail customers 

actually pay less for water than Corsicana's own retail customers. 

Also, we note .that the public interest rule requires the Commission to 

determine whether the protested- rate adversely affects. the public $interest. 

Corsicana's' rate§ . are the-..same for botlr retail , and wholesale customers. The 

difference in the- imPact of the rate is attributable to water' usage„ not the 

customer'S status: as , a. wholesale or retait cUstomer.,-.i:.  Indeed, there was evidence. 

that:3 1 of COriicana's' sa highest volume yVater cu§tothers were retaii:enstem' ers.  

who paid the same higher rates as the wholesale custOmers:', Thus, the Ratepayers 

claini that the disputed rate treits wholesale:and retail cu§tomers differently is not 

evidence:: that : the;MayOr: responded:that it Yy.as . hecauge the- wholesale:, customer§ 

"don't vote." However„ 'the mayor's individual nientab process;: subjective 
• 

inoWledge, or motive is irrelevant to a: kgislatiire act of dorsicana's city counsel. 

See City of Corpys Christi v., Bayfi-ont Assocs., Ltd., 814 S.W.2d 98; 105 (Tex. 

2 	This difference is largely attributable to the fact that the Ratepayers are able to 
apportion their base rate among their retail customers. Thus, the base rate by the 
Ratepayers' retail customer is less than the base tate paid by Corsicana's own 
retail customers even though their volumeiric rate may be higher. 
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App.—Corpus Christi 1991, writ denied) (stating that "an individual city council 

member's mental process,. subjective knowledge, or, motive is irrelevant to a. 

legislative act of the-  city;  such as the passage of an ordinance); Mayhew:v. Town.. 

of Sunnyvale„.774 S.W.2d-. 284; 298:-.  (Tex.',,  App..-- Dallas, 1989,,. writ.. denied) 

("These principles are coniistent with the basic doctrine that the-: subjective 

knowledge, motive, or Mental process of an individual legislator is irrelevant to a 

determination of . the. validity of a legislative:, act - because the legislative act 

expresses the collective Will of the legišlative body."). 

In related issue two, the,-  Ratepayers argue that ,"[i]f the' Commission 

correctly:.  interpreted:  the public.: interest rules,-$ to'.  preclude:. consideration. of .rate 

diScriMination, the-  rifles. are 	HoWever;the„Commission.  did-  not conclude 

that, rate:. dišcriminitipii.-..was irrelevant;.:' - inatead:' it ;decided . that:, cOmparing - the 

disparate impact of a rate on wholesale versuS retail customers was not a proper 

consideration for determining rate discrimination. 

We agree with the Commission- that "[t]he public-interest inquiry set out in 

30 TAb § 291.133(a)(1)-(4) does not include a cOmparison of the protested rate's 

impacts on Wholesale and retail cnstomers." The, rule, as written; adeqnately 

addresses the issue of rate diserimination by comparing (1) the treatment of 

wholesale customers to other wholesale customers [in § 291.133(a)(4)] and (2) the 

treatment of the seller'i own retail customers to the wholesale buyer's retail 
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customers [in § 291.133(a)(3)(H)]. The Commission did not err by deciding that a 

comparison of the impact of the Challenged rate on wholesale as opposed to retail 

customers was inappropriate.,, 

Accordingly; we overrule issues one and two.- 

Cost of Service Issues . 

When the Commission sets utility rates,, the:rates are based on the .utility's. 
• • 

cost of rendering',  service; two components , of cost of service are. allowable 
, 	 1.. 

expenses and retum on invested capital. -.30 TEX. ADMIN. CODE § 291.31(a). Only 
- 	• 	• 	 • . 	, 

those: expenses-, that' ares',. reasOnable: Sidi: "necessary' ta- provide:-  service:. to the. , 	- 

ratepayer may be included in.the allowable' expenses."' '30 TEL ADMIN. CODE ' , 

not-, ,determine '-,whether the„. Prostested' rate:, - 

adverselY 'affects the- public interest based, on an- analysis'.oLthe seller's cost of ,  

TEL'' ADMIN.; CODE:,  291:13. 3  cost-of-service:, analysis', is; 

inappropriate unless and until the Commission determines th'at the challenged rate 

affects a, public. interest,./d.:, TherefCre; costL:Of-serviCe 'evidence' isqtrelevant to , 

determining whether a protested rate i&ersely affeCts thepublie interest: 

The:.f7Piewater Subsidy" Evidenee. . 

The Ratepayers claim *that aisicana adopted the protested Water rates to 

shift a shortfall in its Wastewater service revenue to its out-oftcity wholesale water 

. customers. They claim that a shortfall in Corsicana's Utility Fund, which is 
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comprised of revenues and expenses from both its water and wastewater utilities, 

was due to its . rates for wastewater utility service being too low to cover the 

expenses of wastewater service. The gist of the Ratepayers' claim is that the rates 

they pay are actually, subsidizing Corsicana's, wastewater service and are not 

necessary and reasonable to provide water service to them. 

In issue three, the Ratepayers contend the CommisSion erred in deciding that 

their ``wastewater subsidY' argument and evidence proffered in support thereof,  

was a cost-of-service issue and could not be considered as part of its publicinterest 

analysis. We disagree. In order for the Commission to determine whether there 

was in fact a subsidy, it would necessarily have to examine the costs and revenues 

of both the Avater and wastewater services, because.,both are combined in the 

Utility-Fund. Section 291.133(b) clearly, prohibits such in inquiry. • Thus, we 

conclude that • the . Commission properly refused to consider the Ratepayers' 

-"wastewater subsidr evidence and argument in conducting its public interest 

analysis. 

We overrule issue three. 

The "Changed Conditions" Issue 

One of the factors that the Commission may consider in determining 

whether there has been abuse of monopoly poNVer affecting the public interest is 

the seller's failure to reasonably demonstrate that changed, conditions are the basis 
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require& consideration of the costs _of seririce of both water and wastewater 

services:•:',' However, in considering thez 
_ 	. 

FUnd a.§_a. "changed-  cvcumstan 

for a change in rates[.r 30 TEX. ADMIN. CODE § 291.133(a)(3)(B). At the 

hearing, Corsicana presented evidence of "changed conditions," i.e., the fact that 

its Utility Fund had a $1 mink:a shortfall and that Corsicana' needs a cash reserve 

• 
available to deal with emergencies. 	issue' four; the Ratepayers contend that the 

Commission erred by considering the Utility Fund-deficit as a changed conditiOn 

while- excluding considerationr of itat "wastewater deficit" as prohibited Oost-of-

service evidence. We disagree.: 

The -,`,`WaStewiter subsidy',' argunient wOuld have required the Cothinission to 

delve into the cause of the' Utilityt Fund defidit, which WOuld necessarily have 

• , 	, 
the fact' of the,- &fiat, 01' its' cause, is imPortant..: Indeek.,in its proPOsal for 

deciSion': the ALJ nOted that there Were Several possible Causes for tiie Utility Fund . 	, 	 _ 	, 	• t 

It is certainlY possible that the deficit in the Utility, Fund was cauie-,:i 
wholly or partially by Water-serviCe rates that were too low to.  cover-
the cost of providing that service. The deficit could also have been-
caused in whole or in party by sewer service rateS that were too low or 
by: unreasonably high, water . or sewer, expenses,. "or 'both. .Drilling 
down further, it might be that the deficit in the Utility Fund was due to 
rates- for certain types of customers beini lower than ,thr. cost of 
serving them while other customer§ paid rates that were sufficient to 
cover the cost of their service. However, those are all cost-of-service 
issues that are outside . the scope of the current proceeding to 
determine whether the protested ratesr adversely affect the public 
interest. 
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Regardless of its cause or causes, the uncontradicted evidence shows 
that the shortfall in the Utility Fund existed at the time Corsicana 
raised its water rates. Since the evidence also shows that an operating 
reserve is necessary to pay, for emergencies and shortfalls in the cost 
of providing water service and that., the Utility Fund served as 
Corsicana's operating reserve for that purpose, the ALJ concludes that 
the deficit in the Utility Fund, regardless of its cause or causes, was a 
changed cOndition that gave Corsicana a reasonable basis" for 
increasing its water rates. 

The Commission agreed with the ALJ, stating that "[t]he $1 million deficit in 

Corsicana's Utility. Fund, regardless of its cause or causes, was a changed 

condition that gave Corsicana a reasonable basis for increasing its water rates." 

Because considering the depleted Utility Fund as a changed circumstance did not 

require an inquiry into the cause of its deficit, whereas the "'Wastewater subsidy" 

argunient did, the ALJ and the Commission did not rtm 'afoul of the prohibition 

against "cost-of-service" evidence in considering it, and in concluding that 

Corsicana had shown changed circumstances jtslifying its challenged rate. 

We overrule issue four. 

CONCLUSION 

We affirm the trial court's judgment. 

Sherry Radack 
Chief Justice 

Panel consists of Chief Justice Radack and Justices Brown and Lloyd. 

23 

0000026 



JUDGMENT - 

Court of %Waist 

fttt 3111ittaritt of Mexa'si 

NO. 01-14-00102-CV 

NAVARRO COUNTY WHOLESALE RATEPAYERS; M.E.N. WATER SUPPLY 
CORPORATION; ANGUS WATER SUPPLY CORPORATION; CHATFIELD 

WATER SUPPLY CORPORATION; CORBET WATER SUPPLY CORPORATION; 
CITY OF BLOOMING GROVE; CITY OF FROST; CITY OF KERENS; AND 

COMMUNITY WATER COMPANY, Appellant 

ZACHARY COVAR; EXECUTIVE DIRECTOR OF THE TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY; THE TEXAS COMMISSION ON 

ENVIRONMENTAL QUALITY, ITS COMMISSIONERS, BRYAN SHAW, CARLOS 
RUBENSTEIN AND TOBY BAKER, AND CITY OF CORSICANA, Appellees 

Appeal from the 419th District Court of Travis County. (Tr. Ct No. D-1-GN-12- 
000226). 

This case is an appeal from the final  judgment šigned by, the trial court on 

November 12, 2013, which was then transferred to this Court by order of the Texas 

Supreme Court, Misc. Docket No. 14-001 (Tex. Jan. 7, 2014). After submitting the case 

ote the. appellate record and the arguments properly raised by the parties, the Court holds 

that the trial coures judgment contains no reversible error. Accordingly, the Court 

affirms the trial coures judgment. 

The Court orders that this decision be certified below for observance. 
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Judgment rendered June 25 2015. 

Panel consists of Chief Justice Radack and Justices Brown and Lloyd. Opinion deliirered 
by Chief Justice Radack. 
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MANDATE - 

Court of 

iffnst Niffitrfttof frau 

NO. 01-14-00102-CV 

NAVARRO COUNTY WHOLESALE RATEPAYERS; M.E.N. WATER SUPPLY 
CORPORATION; ANGUS WATER SUPPLY CORPORATION; CHNMELD 

WATER SUPPLY CORPORATION; CORBET WATER SUPPLY CORPORATION; 
CITY OF BLOOMING GROVE; CITY OF FROST; CITY OF KERENS; AND 

COMMUNITY WATER COMPANY, Appellants 

ZACHARY COVAR-, EXECUTIVE DIRECTOR OF, THE TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY; TIM TEXAS COMMISSION ON 

ENVIRONMENTAL QUALITY, ITS COMMISSIONERS, BRYAN SHAW;  .CARLOS: 
RUBENSTEIN AND TOBY BAKER; AND CITY OF CORSICANA, Appellees 

Appeal from the 419th District Court of Travis County. (Tr. Ct. No. D-1-GN-12- 
000226). 

TO THE 419TH DISTRICT COURT OF TRAVIS COUNTY, GREETINGS: 

Before this Court, on the 25th day of June 2015, the case upon appeal to revise or 

to reverse your judgment was determined. This Court made its order in these words: 

This case is an appeal from the final  judgment signed 
by the trial court on November 12, 2013, which .was then 
transferred to this Court by order of the Texas Supreme 
Court, Misc. Docket No. 14-001 (Tex. Jan. 7, 2014). After 
submitting the case on the appellate record and the arguments 
properly raised by the parties, the Court holds that the trial 
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court's judgment contains no reversible error. Accordingly, 
the Court affirms the trial court's judgment. 

The Court orders that this decision be certified below 
for observance. 

Judgment rendered Jime 25, 2015: 

Panel consists of Chief Justice Radack and Justices_ Brown 
and Lloyd:Opinion deliveredby Chief Justice Radack.', 

„ 
WIIEREFORE, WE COMMAND- YOITIO observe the order of our said Court 

in this behalf and in all things to have it duly recognized; obdyed, and executed. 
• . 

June1O,2016... 

Date:- 	 ' CHRISTOPHER 
CLERK OF THE COURT. 

0000030 



COURT OF APPEALS FOR THE 
FIRST DISTRICT OF TEXAS AT HOUSTON' 

ORDERON MOTION FOR REBEARING 

Appellate case name. Navarro County Wholesale Ratepayers; M.E.N. Water Supply 
Corporation; Angus Water Supply Corporation; Chaffield Water 
Supply Corporation; Corbet Water Supply Corporation; City of 
Blooming Grove; City of Frost; City of Kerens; and COmmunity Water 
Company V. Zachary Covar, Executive Director of the Texas 
Commission on Environinental Quality; The Texas Commission on 
Environmental Quality, its Commissioners, Bryan Shaw, Carlos 
Rubenstein and Toby Baker, and City of Corsicana 

Appellate case number 01-14-00102-CV 

Trial court case number D-1-GN-12-000226 

Trial court 	 419th District Court of Travis County 

• Date motion filed: 	7/10/15 

Party filing motion:. 	Appellants 	
• 

It is ordered that the motion for rehearing is DENIED 0 GRANTED. 

Judge's signature: /s/ 	Sherry Radack  
El Acting Individually El Acting for the Court 

Panel consists of: Chief Justice Radack and Justices Brown and Lloyd. 

Date: October 1, 2015 
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FILE COPY 

IN THE SUPREME COURT OF TEXAS 
••1 	 ••=ii MO. 

NO. 15-0873 

NAVARRO COUNTY WHOLESALE 
RATEPAYERS, ET AL. 

TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY, ET 
AL. 

,§ 

Travis County, 

1st District. 

Apri115, 2016 

Petitioners petition for revieW, filed herein in the above numbered and styled case, 

having been duly considered, is ordered, and hereby is, denied. 

* * * * * * * * * * 

I, BLAKE A. HAWTHORNE, Clerk of the Supreme Court of Texas, do hereby certify 

that the above and attached is a true and correct copy of the orders of the Supreme Court of 

Texas in the case numbered and styled as above, as the same appear of record in the minutes of 

said Court under the date shown. 

It is further ordered that petitioners, NAVARRO COUNTY WHOLESALE 

RATEPAYERS, ET AL., pay all cost' incurred on this petition. 

WITNESS my hand and seal of the Supreme Court of Texas, at the 'City of Austin, this 

the 27th day of May, 2016. 

Blake A. Hawthorne, Clerk 

By Monica Zamarripa, Deputy Clerk 
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