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House Bill (HB) 1600 and Senate Bill (SB) 567 83`d
Legislature, Regular Session, transferred the functions
relating to the economic regulation of water and sewer
utilities from the TCEQ to the PUC effective
September 1, 2014
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APPLICATION OF DOUBLE § BEFORE THE STATE OFFICE A

DIAMOND UTILITIES COMPANY, § n
^INC. TO CHANGE WATER RATE § OF

TARIFF FOR SERVICE IN HILL, §
PALO PINTO, AND JOHNSON § ADMINISTRATIVE HEARINGS

COUNTIES §

White Bluff Subdivision Ratepayers' Response to DDU's First Motion for Continuance

*The White Bluff Subdivision Ratepayers (the "WBSR") hereby file this Response to

Double Diamond Utility Company's ("DDU") First Motion for Continuance. DDU requested in

its motion that it be allowed at least 75 additional days in order to have its new attorney prepare

testimony in this case. In this response, the WBSR requests that DDU's motion be denied for the

reasons that follow.

1. DDU has not been without assistance during the pendency of this proceeding. As

evidenced by the cover of DDU's rate application, the application was prepared by J.

Stowe & Co., outside consultants who specialize in water rates issues. Further, even at

the time Mr. Zeppa appeared as counsel in this case, the notice provided that Mr.

Abazari, former DDU lead counsel, would still function as co-counsel.

2. DDU should have been fully aware of the testimony deadlines in this case at the time it

hired Mr. Z=a as lead counsel. The procedural schedule in this case was developed by

agreement of all parties. At the time DDU retained Mr. Zeppa, Mr. Abazari remained as

co-counsel. DDU has not presented any evidence that Mr. Abazari was unable to assist in

the preparation of this case. Certainly, given the upcoming testimony deadline, DDU

should have been working to ensure that its direct case would be ready to file, relying on

whichever consultants and counsel were available to it at the time.

3. The final order in Docket No. 2007-1708-UCR is no surprise to DDU. The proposal for

decision in this prior water rate case was issued June 15, 2009.1 The TCEQ

Commissioners heard oral argument on this case on October 7, 2009. With few changes,

'That PFD is available online here: http•//www soah state tx us/nfdsearch/pfds/582/08/582-080698-rofdl.ndf
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the Commissioners accepted the PFD, denying DDU's requested rate increases? DDU,

therefore, knew as early as October 7, 2009 (and certainly had a reason to believe before)

that the items in the PFD were going to be an issue for DDU in its later rate case. That

DDU now claims that the determinations made in this docket will have a significant

impact on its case in this docket also speaks volumes about the likelihood, or lack

thereof, that DDU will be able to adequately support its application in this docket. For

example, the final order in Docket No. 2007-1708-UCR contained findings that the three

water systems at issue in both that case and the current rate case "are different in terms of

age, size, type of development served, cost of service and sources of water," and that,

"DDU should have prepared three separate revenue requirements for three separate water

systems: '3 The rates at issue in this proceeding are structured in the same way as the rates

at issue in the prior proceeding (combined revenue requirement). In order to adequately

address the issues set forth in the final order, the most reasonable approach would appear

to be for DDU to withdraw its current application, refund the overcharges for rates

collected in the interim and then file a rate application which actually addresses all of the

concerns identified in that order. Instead, DDU still intends to litigate this application,

and in fact, now apparently needs additional time to do so. Additional time may only

delay the inevitable for this application. The WBSR, therefore, is opposed to any further

delay.

4. The WBSR has experienced enough delay in the prior docket. As DDU acknowledges,

the WBSR has already been involved in rate case litigation for a rate application filed in

2007. That case involved one agreed delay, and still, ultimately, the proposed rates were

rejected. The WBSR no longer has tolerance for further delays. From the WBSR

members' perspectives, rate litigation with DDU has been interminable. If DDU's motion

is granted, the WBSR, through no fault of its members, may see additional time before

they reach final resolution. In this proceeding, WBSR members want a final answer, as

soon as possible.

2 See Item 3 of the Marked Agenda here:
bM^//www.teeg.state.tx.us/assets/public/Comm exec/agendas/comm/marked/2009/091007.mrk.ndf.

3 Para. 43 and 44 of the final order.
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While the WBSR strongly supports holding DDU to its original filing deadlines, if

DDU's motion is granted, the WBSR requests that, going forward, monies collected over the

amount of the TCEQ's last-approved rates be held in escrow pursuant to TCEQ Rule §291.30

pending the final disposition of the case. This will help ensure that DDU will not be

motivated to seek further delay in the case and will make refunds of those amounts much

easier to accomplish in the event that DDU is not fully successful in supporting its

application.

Wherefore, premises considered, the WBSR respectfully requests that DDU's motion for

continuance be denied.

MATHEW ByMZMLAD, L.L.P.

By: ^^-h-------' ^
Shari H ino ®
State Bar No. 90001866
327 Congress Ave., Ste. 300
Austin, Texas 78701
Telephone (512) 404-7800
Facsimile (512) 703-2785
shari _mandf.com

ATTORNEYS FOR THE WHITE BLUFF SUBDIVISION
RATEPAYERS
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CERTIFICATE OF SERVICE

I hereby certify that on this 9th day of December, 2009, a true and correct copy of the foregoing

document was sent by first class, agency mail and/or facsimile to the persons listed below.

4eino

Richard Wilfong
Administrative Law Judge
State Office of Administrative Hearings
300 W. 15" St.
Austin, TX 78701
Fax (512)475-4994

Docket Clerk
Texas Commission on Environmental Quality
Office of the Chief Clerk
PO Box 13087
Austin, TX 78711-3087
Electronically filed

John Carlton
Attorney for Double Diamond Utilities Company, Inc.
Armbrust & Brown, LLP
100 Congress Avenue, Suite 1300
Austin, TX 78701

Phillip Day
Representative for the Cliffs Utility Committee
90 Glen Abbey Dr. S
Graford, TX 76449

Jack D. McCartney and John T. Bell
Representatives for the Retreat Homeowners Group
6300 Annahill Street
Cleburne, TX 76033-8957

James Murphy
Office of the Public Interest Counsel
P.O. Box 13087
Austin, TX 78711-3087

Stefanie Skogen
Staff Attorney
TCEQ, MC-173
P.O. Box 13087
Austin, TX 78711-3087
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Received:
12/11/2009 16 06 VAX 512 936

De^ 11 2009 03 57nm
SOAR •

State Office of Administrative Hearings

Cathleen Parsley
Chief Administrative Law judge

December 11, 2009

[6002/004

Re: SOAH Docket No. 582-09-4,'88,- TCEQ Docket No. 2009-0505- UCR, Application of
Douhle. Diamond Utilities Compaiy, Inc. to Change Water Rate TarifJrfor Service in Hill,
Palo Pinto, andJohnson Countie^

To All Parties of Record:

This letter confirms that Order No. 3 in this preceding suspends the December
14deadline for Applicant to file its written direct testimony

RRW/sb
cc: Mailing List

Post Office Box 13025 •
(512) 475-4993

Sinc Y,

W'ill iam P. Clements Building
300 Vt es^ 15th Street, Suite 502

Dccket (512) 475-3445
htti )_//www.soah.scate.tx.us

l u.
Richard R Wil£'ong
Administrative Law Jud
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• Austin Texas ?8711-3025
Fax (512) 475-4994
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STATE OFFICE OF ADMINISTRATIVE HEARINGS
AUSTIN OFFICE

300 West 15th Street Suite 502
Austin, Texas 78701

Phone: (512) 475-4993
Fa:: (512) 475-4994

SERVICE LIST

AGENCY: Environmental Quality, Texas Commission on (TCEQ)

STYLE/CASE: DOUBLE DIAMOND UTILITIES COMPANY. INC

SOAR DOCKET NUMBER: 582-09-4288

REFERRING AGENCY CASE: 2009-0505-UCR

STATE OFFICE OF ADMINISTRATIVE

HEARINGS
ADMINISTRATIVE LAW JUDGE

ALJ RICHARD WILFONG

REPRESENTATIVE / ADDRESS

DOCKET CLERK
TEXAS COMMISSION ON ENVIRONMENTAL Ql IALITY
OFFICE OF THE CHIEF CLERK
PO BOX 13087
AUSTIN, TX 78711
(512) 239-3300 (PH)
(512) 239-3311 (FAX)

STEFANIE SKOGEN
STAFF ATTORNEY
TEXAS COMMISSION ON ENVIRONMENTAL Q JALITY
ENVIRONMENTAL LAW DIVISION
MC-173 P.O. BOX 13087
AUSTIN, TX 7871 1-3087
(512) 239-0575 (PH)
(512) 239-0606 (FAX)
s skogen@tceq.state. tx. us

SHARI HEINO
MATHEWS & FREELAND, L.L.P.
327 CONGRESS AVE., SUITE 300
AUSTIN, TX 78701
(512) 404-7800 (PH)
(512) 703-2785 (FAX)
shari@mandf com
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

WHITE BLUFF SUBDIVISION RATEPAYERS
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12/11/2009 16 07 FAX
Received:
512 936If

JOHN J. CARLTON
A.RMBRUST & BROWN, LLP
ATTORNEYS AND COUNSELORS
100 CONGRESS AVENUE, SUITE t300
AUSTIN, TX 78701-2744
(512) 435-2300 (PH)
(512) 435-2360 (FAX)

SOAH
Dec 11 2009 03:57vm

0

DOUBLE DIAMOND UTILITIES CO.

JAMES B. MURPHY
ASSISTANT PUBLIC INTEREST COUNSEL
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
OFFICE OF PUBLIC INTEREST COUNSEL
P. O. BOX 13087, MC-103
AUSTIN, TX 78711-3087
(512) 239-4014 (PH)
(512) 239-6377 (FAX)
jmurphy@cceq. stare.tx.us

OFFICE OF PUBLIC TNTEREST COUNSEI.

PHILLIP DAY
RETIRED
90 GLEN ABBEY DR. S.
GRAFORD, TX 76449
(940) 779-9296 (PH)
pbday@nsb-pklake.com

IA004/004

THE CLIFFS UTTLITY COMMITTEE

JACK D. MCCARTNEY
AND JOHN T. BELL, RETIRED
6300 ANNANHILL ST.
CLEBURNE, TX 76033
(817) 645-4392 (PH)
jacksaodramccarr cCi aoLcom

THE RETREAT HOMEOWNERS GROUP

xc: Docket Clcrk. Statc Officc of Administrativc Hcarings
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Received: Dec 11 2009 03:57pm
12/11/2009 16 06 FAX 512 936^ SOAH 1^001/004r i

STATE OFFICE OF ADMINISTRATIVE HEARINGS
AUSTIN OFFICE

300 Weat 15th Street Suite 502

Au9tin, Texas 78701
Phone: (512) 475-4993

Fax: (512) 415-4994
DATE: 12/11/2009

NUMBER OF PAGES INCLUDING TF1iS COVER iHEET: 4

REGARDING: LETTER CLARIFYING ORDER NO. 3

DOCKET NUMBER: 582-09-4288

JUDGE RICHARD WILFONG
FAX TO: FAX TO,

PHTLLIP DAY VIA REGULAR MAIL

JACK D. MCCARTNEY VIA REGULAR MAIL

JOHN J. CARLTON (512) 435-2360

SHARI HEINO (MATHEWS & FREELAND, -.L.P.) (512) 703-2785

JAMES 13. MURPHY (TEXAS COMMISSIO* ON (512) 239-6377
ENVIRONMENTAL QUALITY)

STEFANIE SKOGEN (TEXAS COMMISSIOTJ ON (512) 239-0606
ENVIRONMENTAL QUALITY)

DOCKET CLERK (TEXAS COMMISSION 0,1 (512) 239-3311
ENVIRONMENTAL QUALITY)

TCEQ Docket Clerk, Fax Number 512/239-3311
NOTE: IF ALL PAGES ARE NOT RECEIVED, P:LEASE CONTACT SUSAN BRYSON(sbr) (512) 475-4993

The information contained in this facsimile message s privileged and confidential information intended only for the use of the
above-named recipient(s) or the individual or agent r;sponsible to deliver it to the intended recipient. You are hereby notified j
that any dissemination, distribution or copying ofthi; communication is strictly prohibited. If you have received this
communication in error, please immediately notify u; by telephone, and return the original message to us at the address via the
U.S. Postal Service. Thank you.
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