Control Number: 43891

tem Number: 10

Addendum StartPage: 0




o [

02:16/2005 17:03 FAX STATE OFF ADMIN HEARINGS dicoz-004
- ~ RECTIVED
2014DEC -5 PM |: 22
SOAB DOCKET NO. 582-03-3725 PUSLIC U7 it (T CoMMISSION
TCEQ DOCKET NO. 2003-D664-UCR FILING CLERK

IN RE: THE APPLICATION OF BEXAR § BEFORE THE STATE OFFICE
METROPOLITAN WATER DISTRICT
TO AMEND WATER CCN NO. 10675 IN
BEXAR COUNTY

OF
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ADMINISTRATIVE HEARINGS

ORDER NO. 7
FURTHER EXTENDING ABATEMENT AND
REQUIRING STATUS REPORT

On Japuary 31, 2005, BSR Water Company (Sneckner) filed a motion to extend the
abatement of the pending case due ta a lawsuit on issues related to contested case issues. The
lawsuit has been reset for August 15, 2005, The Executive Director of Texas Commission on
Environmental Quality (TCEQ) and the Office of Public Iuterest Counsel (OPIC) of TCEQ did not
oppose the motion. Bexar Mehopolitan Water District Water Services, Inc., did not object to the
motion within the period of time for responses to motion. 1 TEX. ADMIN. CODE § 155.29(d).

For good cause shown, the motion is granted. The case is hereby abated until September 1,
2005. On or before that date the parties should file a status report, a proposed schedule leading to

a hearing on the merits, or other appropriate motion.

SIGNED February 16, 2005.
!/'/ /// sr #M LZ\/
'~CASSANDRA J. CH

ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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WATER SUPPLY CONTRACT
AND SERVICE AREA SETTLEMENT AGREEMENT

STATE OF TEXAS §

COUNTY OF BEXAR §
This Water .Supply Contract -rEd Service Area Settlement Agrccmcnc (this "Agreemenr")

is made and entered into thxs ’S&day of rﬂh" “a™¥ . 2000, by and berween BSR Water

Company, a Texas Corporation which is the holder of a Certificate of Convenience and
Necessity ("CCN™) issued l;y ;hc State of Texsas for the operation of a potable water systemn in
Beéxar County, T;xas,- it successors or assigns ("BSR"), and the City of San Antenio, acting by
and through the San Antonio Water System, a wholly owned independeatly managed municipal

water, waste-water, and water recycling utility ("SAWS"), together “the Parties”, for an initial

,

term of five (5) years, subject to renowal as provided for herein, as follows:

WHEREAS, SAWS has apphed for an expansion of its CCN to cover an area that would

surround the land contained within the CCN hcld by BSR, and BSR has filed a protcst and has

rcqucstcd a contested case hearing with the'Tcxas Natural Rcsources Conservation Commissian

! .
(“TNRCC”) in opposition to such expansion; and

WHEREAS, the Partics have zgreed on acccptiblc terms under which BSR would

‘withdraw its protest and request for contested case hearing against SAWS and would support

'SAWS’ application for CCN expansion in retum for SAWS’ agreement to certain mutually

bencficial conditions with respect to future expansion of the BSR CCN and BSR selling water to

SAWS and for other enumerated consideration; and )
. . . . . ,f’
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WHEREAS, SAWS and BSR have apbroved the térms of this agrasment subject only to
the verification of thc'availability of the Groundwater supply dﬂring an inspection period as
defined in Article VI of the Agreement; and

, WHEREAS, the Parties désire to memorialize their agreemznt for the purpose of setting
forth the obligations and rights of the Parties and to oblain formal approval of such agreement by .
SAWS Board and BSR.

NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:
ARTICLE I. ACKNOWLEDGMENT OF CONSIDERATION

Section 1.01 Adequate Consideration Reccived, SAWS and BSR hereby mutually

agree that each of the partics arc entering into this Agresment based on the agreements of the
- other party and the consideration that is identified under the Rights and Obligations of cach party
as sct forth below, Both BSR and SAWS hereby agrcc that they have mdcpcndendy rccczvcd

sufficient and a.dcquntc consideration ﬁ'om the other for the purpose of binding themselves to'the

Rights and Obhgatmns :deunf' edin thxs Agrcemem
Section 1.02 Mutual Reliance. Itis cxprcssly undr.:rstood by SAWS that BSR would not

agree to thc Obligations xmposcd by this Agreement absent the consxdcrauon 1o be provxdcd by
SAWS to BSR in the form of an agreement regarding the potential cxpansxon of the BSR CCN |
and other considcration as cxpr'cssly sct forth within the terms of this” Agreement
BSR hereby acknowledges that SAWS is Qgrccing to the Obl.igations imposed on it by this

Agreement in retumn for the rights and benefits that SAWS is to receive pursuant to the terms of

this Agrccmcm from BSR, and absent those beneﬁts SAWS would not commit itself to the

Obligation -to proyide various enumerated bcneﬁts to BSR pursuant to the terms of this -
agreement. In the event one party fails to comply with this Agreement, the other non-defaulting

. Likewise,” "~ -
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party will, by agresment of the parties herein made, be retuned to the position they were in prior

to reliance on this Agreement and to the breach of the defaulting party, at the cost of sajd

defaulting party. -

Section 1.03  Breach of Consideration. ©  Both parties mutually agree that in the event

either party fails to comply with eny of the specific Obligations imposed on the respective party
by this Agreement, such failure shall constitute a breach of the Agreement and shall entitle the

party that has been harmed to seek enforcement of this Agreement as well as remedies for the

breach hereof as allowed for in Article V1, as set forth below.
ARTICLE II. OBLIGATIONS OF BSR.

- Section 2.01 General. In return for the rights and benefits to be conveyed lo BSR by

SAWS as outlined in this document, BSR hereby agrees to perform ca'_ch of the Obligations as

described and set forth in this Article for the benefit of SAWS,
Section 2.02 Withdrawal of Protest. BSR shﬂl, within ten (10) days from the receipt of

the ﬁrﬁt annual payment required by Section 5.02 of this Agreement, but no later than seventy-
two (72) hours prior to the docketed date and time of any hearing on ‘BSR's ;:m.tr‘:;st 'by the ‘.
TNRCC, .exccytc a letter rnx;.tually acceptable to BSR ;\mi SAWS withdrawing its Request Fora_
Co-mcstcd Case Heanng and Protest that has previously Seen submitted lo the TNRCC in ¢
opposition to SAWS® CCN expansion application No, 32298 ~C. . BSR shall heve the letter -
withdrawing the Protest and Request For Contested Case Hearing with respect to the application
by SAWS for expénsion of their CCN executed by appropriate parties over which BSR exercises
direct control or authority and that are a signalory to the ariginal Letter of Protest and Request

For Contested Case Hearing submitted to the TNRCC oppésing.SAWS' efforts to expand its

CCN.




Section 2.03 Letters of Support by BSR. Within ten (10) days from the receint of the

fitst annual payment required by Section 5.02 of this Agresment, but no larer than seventy-two
(72) hours prior to the docketed date and time of any hearing on BSR’s protest by the TNRCC,
BSR shall submit an original executed letter supporting SAWS" application for expansion of its
CCN in those a;'cas identified in Exhibit “B” generally described as the areas surrounding the
BSR CCN. The letter of support may be used b}/ SAWS in any proceedmg before the State of
Tcxas TNRCC, or any judicial, quasx-;udlcxal or administrative procccdmg or hearing relating
to or evolving from SAWS’ application for cxpansion of its CCN into the areas surrounding the

property contained within the limits of the CCN that has been issued to BSR; however, the said

" letter may not be used in any manner dirccrl); adverse to BSR.

Section 2704 Dedication of Easements, BSR shall dedicate to SAWS all easements

within existing boundaries of the BSR CCN reasonably necessary for the construction of wells
and supply pipeline(s) to produce and transport water produced fram wells located within ,t}_}c

existing BSR CCN pursuant to this agresment to 2 delivery point located at the limits of the BSR

CCN. Said easement(s) shall be sixteen feet (16°) in width, and shall inclnde a wenty foot (20™)

temporary construction easement(s) that shall be in existence from the time the easement is

granted until the facilities to be built within the casement(s) have been constructed. The

permanent sixteen foét ( 16’) casement(s) zad temporary twenty foot (20") construction easement

shall be non—e‘xc.lusiv; easements benefiting SAWS for the purpose of tfans;:oning water
.producad from wells within the BSR CCN to. the point of dclivcry. The cost for all engincering
ﬁnd surveying associated with the placcmcnt of thc casements shal.l be bomc by SAWS. The

location of the permanent and tcmporaxy consu-uctmn easements shall, to the cxzcnt possible, bc

adjacent to the property lines or boundancs of thc BSR CCN in locations that are mutuaﬂy
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agresable o SAWS and BSR. In no event shall BSR be required to dedicate more than a tota] of
five (5) acras of real property contained in casements within the limits of the BSR CCN as a
" result of this Agrc:mcnt: The location and placement of all easements shall be made expressly
subject to approval by BSR.and an engineer licensed by the State of Texas chosen by BSR for.
‘the purpose of reviewing and confirming the locations of said easemeals, the agreement by BSR
with respect to location hereof shall not be unreasonably withheld. In the event SAWS ceases lo
purchase water from BSR pursuant o this Agresment, all casements prDVi;icd by BSR o SAWS
hersunder shall be deemed released by SAWS and shall revert to the Grantor thcreqf without any
future action being required as evidenced by a Memorandum of Reversion being recorded in the

Deed Records of Bexar County. Language providing for the right of said reversion shall be

4

made a part of any such easements.

Section 2.05 Compliance With SAWS Specifications. ~ Any water infrastructure to .

be constructed within the boundaries of the BSR. CCN shall be designed and constructed
according to the published specifications for dcsxgn and construction of water xmprovcmcms that
are relied on by SAWS in reviewing or mspcctmg such 1mprovcments BSR furthcr agrccs 1o
require every lot platted and served within the boundaries of the BSR CCN to utilizs a water

meter that is of equel or betler spcéiﬁcatiom than thosc used or required by SAWS to connect to

thc water supply system. . o
ARTICLE IIL BSR AGREEMENT TO GIVE RIGHT OF
FIRST REFUSAL TO SAWS

Section 3.01. Right of First Refusal. In the event that BSR has received an offer

acceptable to BSR to sell its CCN and distribution system (with or without iiab{lities) to 2 third

party, SAWS shall have the Right of First Refusal to purchase the said CCN and distribution




® o®

system to be sald for the same price and under the same terms as the price a.nd terms offered by
the respective third party purchaser. BSR is required to provide SAWS with copies of any suc}i'l
acceptable sales agreement that provides for the sale of the CCN or of the distribution system
within five (5) days from the date such agresment(s) are finalzed. However, if SAWS docs' not
exercise its Right of First Refusal by notif);ing BSR in writing of SAWS’ intent to purchase
under the right within thirty (30) days from receipt of the third party's sales agreement, and/or
SAWS does not deposit the funds in escrow required for the purchase within one hundred
twenty (120) days from receipt of such :jlgrccment from BSR, then SAWS shall have forfeited its
Right of First Refusal and the consent of SAWS shall not be requited for BSR 1o go forwgrd with
‘the sale of its CCN or facilites to the a..forcmer;tioncd third party purch'ascr, without recourse by
SAWS. The Right of First Refusal provided to $AWS‘ pursuant to this Section shall -be valid
until this agreement is terminated in whole or in part as allowed for herein. |

. ARTICLE 1Y. OBLIGATIONS OF SAWS

Section 4.01. General. In return for the rights‘ and benefits to be convey,ed.!o SAWS by
BSR as éuﬂinéd in this Agreen-xng.l, SAWS hereb); agrees to perform each of the Obligations as

described and set forth in this Article for the benefit of BSR.

Section 4.02 Support_of Expansion of BSR CCN. SAWS agrees that it shall not

opp.osc,' and shall supbort any attempt or action by BSR to expand the area of the BSR CCN
provided that such expansion is within the limits of the “EXpansior; Areas” identified in Exhibit
“A" which is artached hereta ;nd made 2 part of this Agreement for all purposes. Further, BSR
agrees that any property that is added to the area covered by the BSR CCN as a result of such
expansion shall be subject to the Right of First Reﬁ'zsal held by SAWS pursuant to this
Agreement. SAWS and BSR agree that tt{c_ applicable terms of this Agreernent shall be applied
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to a;xy property that is added 10 the BSR CCN after the date of this Agreement and 1o anv
Groundwater produced by or sold to SAWS from such added property. As part of thé
consideration for the benefits received by SAWS under this Agreement, SAWS hereby agrees
not t;) oppose 2nd to suppport the transfer to BSR of any portion of SAWS’ CCN that is Ioc.;.tcd
within the “Expansion Area” for BSR’s CCN expansion as identifed on Exhibit “A™. Such
support by SAWS to a expansion or transfer under this section shali bc. provided by SAWS
pursuant to this Agreement and SAWS shall take all necessary and reasonable actions and make

any necessary and reasonable filings with any state agency in order to effectuate said expansion

or transfer upon wnitten request by RSR. The right to apply for a transfer of CCN from SAWS to

BSR to expand the BSR CCN in the “Expansion Area”, as identified, shall be valid until this

agreement is terminated as allowed for herein, but shall expire in the event the BSR CCN is

assigned or transfenred 1o a third party without the cosent of SAWS.
ARTICLE V. PROVISION OF NON-EDWARDS WATER

Sectxon 5. Ol Provision of Nog-Edwards Water. Subject to the pro\nswns of Article I

hereof a.nd sublect to availability, BSR agrees to provide SAWS, on an Intra—Uuhty Wholesale

basis, the right to produce an amount of non‘Edwards water {equal to or cxcccdmg one thousand

five hundred (1,500) acre feet per year) to be produced from property within the BSR CCN for
treatment and ultimate use as potable drnking water by SAWS (referred to herein as the
“Groundwater”). All wells and facilities used for the production of this Groundwater shall.

comply with all applicable federal, state and local standards for potable or drinking water supply

wells.

Section 5.02 Rate for Groundwater. Ia return for the right to produce and purchase the

Groundwater from within the BSR CCN and the other rights received by SAWS hereunder
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during the term of this Agresment, SAWS shall pay BSR an initial payment of FIFTY
THOUSAND AND NO/100 bOLLARS ($50,000.00) being due and payable on or before the
sixtieth (60") day followix;g the execution of this agreemcnl-by SAWS (the “Initial Payment”),
end shall pay subsequent annual payments of OI;IE HUNDRED THOUSAND- AND No/100
Donars (5100,000.00) being due and payable on or before the 28* day of Fcbmm‘y of each
subsequent year (the *“Annual Paymen: "). The Initial Payment, and the Annual Payrnent shall be
non-refundable and the annual paymems shall be credited toward the payment of any Quarterly
Payments, as defined herein, required to be made by SAWS, for the respective year, In the event -
there is a balance of the Annual Payment that is not applied toward the Quartérly- Payments
payable in the same ycar, the amount of the Annual Payment not used as a credit against the
Quarterly Payments shall bie maintained by BSR and shall not be carried forward to the next

year, or in any other way diminish the requircincnt of SAWS to make any subsequent Jkl'mual .
Payments. In rctum for the said Annual Payment, BSR agrees to provide SAWS with thc nght to

produce up to 1 500 acre feet of Groundwatcr pcr yca.r from the Trinity Aquifer F ormation within

the cxxstmg boundaries of thé BSR CCN at rate of ONE HUNDRED FIPTY and no/lOO
(5150 00) per acre t'oot. SAWS shall be required to pay a rate of TWO HUNDRED AND no/100°
(5200) per acre foot for any water in cxcess, of ISQO acre feet received from within the
boundaries of the BSR CCN by SAWS during any calendar year. The rate paid by SAWS for an ‘
acre foot of wat‘cr sold to or reccived by SAWS from within the applicable boundaries of the

BSR CCN pursuant to this agreement (5150.00 per acre foot or $200.00 per acre foot, as -

applicable) will be hereafier referred to as the “Ba;se Rate™.

Section 5.03 -Caleulation of Payments for Water Received. The amount to be paid by

SAWS to BSR for the production or purchase of Groundwater pursuant to this agreement-shall
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be based on the number of acre feet of watcr: produced from the well(s) on the property located
within the applicable BSR CCN, as metered at the point of delivery. For the purpose of this
section, the Point of Delivery shall mean the point at which the water pipeline transporting the
‘Groundwater produced from said wells Jeaves the applicable boundanes of the BSR CCN
through the installed flow meter(s). SAWS, at it’s cost, shall install and maintain a tamper
resistant flow meter(s) at the Point(s) of Delivery for the purpose of measuring the total number
of gallons of water produced or received by SAWS pursuant ta this agreement. Payment for
. water produced or received b); SAWS shall be due and ;;ayablc on a quanerly basis. SAWS shall
report the meter readings to BSR on the Jast day of each quarter in each calender year in a
quarterly rﬁport due with any applicable quarterly payments. SAWS shall bc rcSpoﬁsible for
payment to BSR of z sum equal to the applicable Base Rate, times the number of acre fec‘t of
Groundwater received by SAWS at the Dcliv:ry Point during the applicable quah::r (the
“Quarterty Payment”). The Quarterly Pa&mcnt, less the applicable credit for the annual payment
pursuant to Section 5.02; shall be payable to BSR within thnty days following the last day of the
applicable quarter in which‘ Groundwater is received. Quarterly Paymenis shall be delivered by
SAWS to BSR using the United States Postal Service (first ;;lass mail) or by hand delivery on or

before the date they are due 1o the following address:

BSR Water Company
C/o Sneckner Parmears, LTD
12255 West Avenue, Suite 5
San Antonio, Texas 78216
BSR shall be entitled 1o charge SAWS interest at a rale of 10 percent per annum for any

Quarterly Payments that are not received by BSR by th'c 30* day following the last day of the

respective quarter in which Groundwaler was received.
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Section 5.04 Adiustments in Base Rate. The Base Rate, as defined herein, for

.G.roundwatcr received by SAWS pursuant to this Agreement, shall be reviewed and adjusted on

an annual basis dun'né the term of this Agreement. Within ninety (90) days {Tom the date of

execution of this Agreement, SAWS shall provide BSR with the average price pad .b)‘« the

Regional Water Resources Deyelopment Group (hereafter "“Development Group”) for the lease

and for the purchase of water rights during the twelve (12) months preceding the execution of {T(
this ,}.gnemem. The average price pai.d by the Development Group for the purchase of, water »e {‘L%
rights during the preceding twelve (lé) mpnth period shall be referred 10 as the “Initial Purchase

Rate”, and the average rate paid for the lease of water during the preceding twelve (12} month

_ period by the Dcvelopu.xcnt Group shall be hereafter referred to as the “Initia'l Lease Rale”. On
an anmual basis dunng the term of this Agreem:m, SAWS shall provide BSR with an accurate ‘PO/
and swom statement indicating the average rate paxd for the purchase of %cxgﬁgh!s and the bj‘lﬁ
average rate psud for the lease of water rights, (on an acre—foot basis) by the Development Gmup,

. or any member thereof, acting on behalf of the Dcvclo;:mcnt Group, dunna thc preceding. Lw:lvc ')K-
(12) month perod. The average amoum paid for the purchasc ofg/%f;r%ghts dunng the U%
prccc&ing twelve (12) month pcriod_shail be hereafter referred to as the “Purchase Ccmpanson
Rate”, and the average price pz.1id during the p;'cccding twelve (12) month period for the lease of

mghm shall be hereafter referred to as the “Lease Comparison Rat.e"'. The Base Rate shall

A
be adjusted effective as of'Janua.ry 1* of each year during the term of this Agreement by a

pcrccnlége equal to the greater of:
(2) the ‘pe'rccntagc difference between the Initial Purchase Rate and the Purchase Comparison

Rate for the respective year: or

10




(b) the percentage difference between the Initial Lease Rate and the Lease Comparison Rate

for the respective year; or

(c) the percentage increase in the Producer Prce Index (“FPI") from the 1999 base, as

published in the applicable yearer*

For the purpose of clarification and by way of example, in the event the Initial Purchase Rate for
water during the twelve (12) month period prior to the exccution of this Agreement was $700.00

per acre-foot, and the average rale paid for the purchase of an acre-foot of water dunng the

twelve (12) month period preceding the date of annual adjustment, or the comparison purchase %(

{1000 . .
price, was 516&6—99, -59, then the Base Rate would be increased by thirty percent (30%), reflecting

the percentage difference between the Initial Purchase Rate a;1d the Comparispn Pumhﬁs': Rate
pursuant to this section. This example assumes that ;he pcrccn.tagc difference between the Initial
Purchase Rate and the Purchase Corgparison Rate was a higher' percentage than the difference
between the Initial Lcasc Rate and the Lease Comparison Rate, the PPI, and the CPI-U, as
defined 2bove . Unless the elterative pricing 'optioﬁ is.cx.crcisc‘d by BSR during the term of this
_ Agreement as provided for below, thc;. terrs “Base Rate” as utilized anywhere in this Agreement

in a given year, shall mean the Basc Rate as identified in S'c&.:tion 5.03 above, as incrcascd.by
each of the cumilative Annual Adjustments anthorized b} this section, Each Annual Adjustment

shall be cumamlative of all previous adjustmens in the said Base Rale.

Section 5.05 Altcmaliv& Pricing_Option. SAWS reserves the right 1o terminate this

'Agre;emenz if the Alternative Pricing Option is clected by BSR for Groundwater produced and
: ,  zgygH (D
sald to SAWS from wells constructed by SAWS within.the existing BSR CCN within -ﬂ‘grfﬁ- _

13
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years from the execution of this Agrezment. BSR may elect, at BSR's sole discretion, at any time
during the term of this Agresment (o provide Groundwater te SAWS under an Alternative

Pricing Option as described in this section, by providing SAWS with written notification of their

election. The Alernative Prfcing Option would become cffective ninety (90) days after the :

recéipt by SAWS of written notification from BSR of its election to exercise its option to
implement the Altemative Pricing Option for the sale of Groundwater. Within thirty, (30) days
from delivery to SAWS of the written notice that BSR has exercised its option to implement the
Alternative. Pricing Option, SAWS must provi;ie BSR with the dollar amount required to

reimburse SAWS for any unamortized cost that SAWS has expended for the dnllling of any

wells within the BSR CCN and the construction of any waler supply pfpelines or other related

infrastrcture within the limits of the BSR CCN pursuant to this Agreement. BSR shall be

required to pay such unamortized costs to SAWS on or before the sixtieth (60*) day from the
date of delivery of written notice of election to implement the Alternative Pricing O-'ption..
Subs;cqucnt to implementation of the Altematiave Pn'ciﬁg Option, notwithstanding any other
povisions of this Agrccmcnt to the contrary, the Basc Rate shall be changed from the ‘ordinary
' amount to'a new .Basc Rate of $300 per acre-foot, subject to annual adjustment.
implemcntatipn of the Altermalive Pricing Op;:ion by BSR, if implcmentcd, shall in no way

modify the review and adjustment of Bas;. Rate on an annual basis 2s réquircd by Section 5.04 of
thxs Agrccmcnt In the event the Alternative Pricing Opuon is implemented and clected by BSR,
BSR or its agents shall be responsible for thc consn'ucnon and maintenance of any and all wells,

pipelines, and infrastructure, located on the producnon side of the delivery point(s) within the

BSR CCN from the cffective date of the implementation of the Alternative Pricing Opticn until

the date of termination of this Agreement.

12
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sction 5.06 Well Construction. Within one hundred eighty (180) days from the

execution of this Agreement, SAWS shall drll, camplete, and construct test well(s) according to

the mimmum spcciﬁcal@ons on Exhibit “C”, perform a flow test on said test well, and p_rovided
adequate ﬂ;aw exists, convert the said test wéll into a production well. In the event the initial test
well fails to providc adequate flow results ;{rzhcn tested, SAWS shall be required to drill and
complctc 2 second test well at a location within the BSR CCN that is mutually acccptablc to BSR

and SAWS SAWS shall, likewise, be required 1o conduct a flow test on such second test well, if

required, and convcrt said second test well to a production well conlingent upon adequate flow

@ 7o Glak (Fu=lls
indicating that the well field contemplated by this agrecment é-:-m—zé'a—m—nﬂc—wcﬁﬁ 2

maintain tetet sustainable production of 1500 acre feet per year. SAWS shall use its best efforts

* todnll and construct said test wells in a manner to opmmzc producuon including but not lmuted

to the complcrmn of the said wells into the Lower Tnmty a.nd Cow Cn:ek. Aquxfer and thc use of

acid to enhance producnon

If the required test wcl](s) demonstrate the ability to produce adequazc quanrmes as

described above, of Groundwater on 2 sustainable basis , " SAWS shall ddll, consxruct, and

produce Groundwater from at least three

pursuent to this Agrcémcnt within twelve (12) months from the date the first successful test well

is completed. SAWS shall supply BSR -with copies of specifications and bids for all wells

constructed under this Agreement in a timely manner.

Section 5.07 Infrastucture Construction and Maintenance. SAWS shall construct, at its

sole cost, agy and =all }pzpchncs that arc pecessary for delivery of water under this Agrezment
consiructed purstant to Lhns Agrccm:nt within or upon the propcrty dcdxcated through an

it

(3) production wells located within the BSR CCN.

9




easement or cor;vcyance by BSR to SAWS within a reasonable time (not 1o excesd ninety (90)

days) after the supply wells are operational.

Section 5.08 Operation and Maintenance of Wells. SAWS agrees to operale 2nd

maintain all wells, pipelines, end facilities necs ssary for delivery of water under this Agreement

located within the BSR CCN pursuant {o this Agresment BSR shall have the right to receive

water from any segment of the pipeline(s) or from the wells constructed by SAWS provided that

the water js used within the boundary of the BSR CCN, and the point of receipt of such waler is
on the production side of the Delivery Point (as defined). BSR shall be required to pay SAWS a
fee for esch acre-foot of water received by BSR under that section that is equal to one hupdred

fifty percent ¢! 50%) of the average cast for electricity paid by SAWS to produce an scre-foot of

water from the wells opereted by SAWS within the BSR CCN pursuant to this Agreement.

- SAWS shall have priority to the first 1300 acre feet produced annually during the term of this

Agreement.
ARTICLE YL REMEDIES IN EVEN‘T OF BREACH

Section 6.01 Remedies.  If cither party faxls to consummate the obhaancms or

recognize the rights of the other party contemplated hcraxn for eny reason, the Party harmed by

“such dcfault may, in addition to any other n'ghts that it may have, either: (i) enforce specific
pcrforma.ncc of thxs Agreement through & court, if required for enforcement purposes, or (i) take, -

any other legal action necessary for the recovery of damages, if applicable, or for any other legal
or equitable relief. No delay or omission in thc axercise of any right or remedy shall impair such

right or remedy or be construcd as & waiver of any such breach thcrclcforc or thcrcafter
occurring. The waiver, by & Party of any condition or of any subsequent breach of the same or

any other term, covcnant, or condition herein contained shall not be desmed to be a waiver of any

14




other condition or of any subsequent breach of the same or any other term, covenant, or condition

herein contained. ‘

Section 6.02 | Altomey’s Fees. Should any party employ an allorney or aftormneys to
enforce any of the provisions hereof, or to recover damages for the breach of this Agreement, the
non-prevailing party in any final judgment agrees to pay the other party or parties all reasonable

costs, charges and cxpenses, including attorneys’ fees, expended or incurred in connection

therewith.

'SECTION VII. MISCELLANEOUS

Survival of Representations and Warranties. The representations and

+ Section 7.01

Wwarranties contained herem or in any instrument or document delivered or to be dclwcrcd

" pursuznt to this Agrccment shall survive the Closing regardless of any mvest: gation madc by or

* on behalf of any parry hereta.

Sccnon 7.02 Further Assnranccs ’I'hc Parnes hereto shall do and perform or cause to

be done and performed all such further acts and things a.nd shall execute and delwcr all such

other agreements, certificales, instrumcnls and documents, as any pthcr party or p:mxcs hereto
may rcasonably request in order %) can'y out the intent and accomphsh the purposes of this
'Agrz:emcm and the consummation of xhc transactions ccmtcmplatcd hereby.

Section 7.03 Notices. All notices and other communications required or permitted to be
given under this Agreement shall be in writing and shall be deemed to have been duly given

upon receipt thereof if delivered personally or ransmitted by telex or facsimile. transmission or

sent by certified or registered mail, return receipt requested, postage prepaid, to the Parties hereta

15
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at the following addresses or to such other address as any party hereto shall hereafter specify by

notice to the other party hereto:
IFTOBSRTO:

BSR Water Company

c/o Sneckner Partners, Lid.
12255 West Avenue, Suite 5
San Antonio, Texas 78216

" IF TO SAWS TO:

San Anlonio Water System

1001 E. Market Street

San Antonio, Texas 78205 -
Attention:  Michael F, Thuss P.E.
Prcsxdcm and Chief Executive Officer

Section 7.04  Entire égrecmcm. This Agrcement ‘constitutes the ennre agreement

between the Parties hereto and supersedes "all prior agrccments, understandings, and

arrangemeants, oral or wrilten, between the Parties hereto with respect to the subject matter

hereof,

Sccnon 7.05 ndmg Effect - Benefits. Tlns Agreement shall inure lo the bcncﬁt of and

shall be bmdmg upon thc Parties hercto and their rcspectwc suceessors and asmgns

- Section 7.06 Amendments and Waivers. This Agr

emended except by an instrument. or instrumcrits in.wﬁtino signed by the party against whom

enforcement of any such modification or amendmcut is sought. “The waiver by any party hereto

of a breach of any term or provision of this Agreement shall not be construed as a waiver of any

subsequent breach.
Section 7.07 Secnon and Other Headings The sccnon and other headings contained In

this Agrecmcnt are for rcference purposcs only and shall not be deemcd to be a part of this

Agreement or to affect the meaning or interpretation of this Agreement.

16
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Section 7.08 Execution in Countcroarls This Agrsement may be exzcuted in any number

_of counterparts; each of which shall be dccmcd to be an origina[ and all of which together shall

be deemed to be one and the same instrument.

Section 7.09 Goverming Law, This Agrecmcm shall be construed and enforczd in

accardance with and governed by the laws of the Statc of Texas.
Section 7.10 Exgcnsc Each party hcrcto shall pay its own cost and expenses (mcludxm

aitarneys' fees) incidental to thc negotiation, preparation and consummation of this Agreement.

Section 7.11 Exhibit. The Exhibit annexed hereto is made a part of this Agreement as if

set forth in full hcre.xn

Sccuon 7.12 evcrahxhgg If any term or provxsmn of this Agreement Is hereinafter held
1l r,)ot be

to be invalid or uncnforccabl‘c for any reason, the rcmaindcr of thus Agresment sha

affected thereby and each term and provision of this Agreement shall be valid arid enforced to the

fullest extent not prol'ubucd by law.
‘Section 7.13 . Force Majeare. 1E afier 2 good faith effort, either pany should be

prcven:ed from complymg with any express or implied covenant of this Agrccmcnt or from

producxng any marketable water pursuaat to Article YL herein, by reason of scarcxty of water or

o obtain or to use equipment or matcnal or by opcralxon of force majcurc 1nc1udmg

inability t
war, rebellion, riots, strikes, acts of God, or any other valid F ederal or State rule or rcgulatxon,

then whilc so prevented, that party’s obligan'on to comply with such covenant shall be

suspended, and that party shall not be hablc for damages for failure to comply with therewith.

Additionally, the effective pcnod m Agrccmcnt shall be extcndcd so lopg as that party is

prevented from complying with any such affected covengnt, by any such cause; ‘and the time
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while that party is so prevented shall not be counted against that party, anything in this

Agreement to the contrary no pwithstanding.

Section 7.14 Extension of Term of Agreement, This Agresment may be extended for

up to three (3) additional consecutive terms of five (5) years cach, unless SAWS informs BSR of

the desire nat 1o automatically extend in writing at least six (6) months prior to the expiration of

this Agreement, or of a copsecutive five (5) year cxtension thereof.

In the event unfavorable conditions develop that are

Section 7.15  Termination,
directly related to the provision of Groundwater from BSR to SAWS pursuant o this A
reasonable control of SAWS, SAWS may‘

greement,

and such unfavorable conditions are outside of the

_tex‘plinb.tc those portions of this Agreement obligating SAWS to produce and SAWS te purchase

. Groundwater provided that mc.rcquircmex'ns of this section are fully complied with and SAWS
provides BSR with six (6) months advanced notice of such termination. In the event SAWS

elects to terminate the pzovisions of this Agr:cmcnt pertaining to the sale by BSR and purchasc

by SAWS of Groundwater, SAWS shall provide wrincn noticc of intent to terminate to BSR by
certified mail, return receipt requested, six (6) monlhs prior to thc proposed date of termination.

The wnttcn notice must indicate clearly that SAWS intends to tcrmmatc the provision of water
by BSR to SAWS pursua.nt to this Aarecmcnt and,’ spccxﬁcally pursuant 1o the terms of this

section, and shall thh specificity indicate cach resson that SAWS is making the basis for the

termination that represent unfavorable conditions beyond SAWS' reasonable ‘control. Upon

ccr:ipr.' of the said notice for termination, BSR shall,”at SAWS' cxpense, have an appraisal
performed of the: (i), amomzcd valuc of all wells and related equipment and infrastructure

installed by SAWS within the BSR CCN as a result of this Agrcemem and (u) of the value of

the remaining unexpired term of this Agrecment to BSR given ordinary market conditions and
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considering all conditioqs then existing zffecting production of groundwater. The difference

. between the remaining amortized value of the improvements owned and installed by SAWS
within the BSR CCN, and the sum of the remaining value to B3R of the unexpired term of (his.
Agreement as of the date of notice of termination shall equal the amount required to be paid by :
SAWS to BSR in order to effectuate termination of the provisions of this Agresment pertaining
to the sale by BSR and purchase by SAWS of-Groundwater (the “Termination Cost")'. The
abligation of SAWS to purchase Ground.wzter from BSR, and of BSR to provide Groundwater to
SAWS, shall effectively terminate upon reccipt by BSR of the uncontested Temina(i;)n Cost of

this Agreement as described above. In the event the value to be paid by SAWS to BSR in o_rdcr.
10 tefminate the apph'cablc sections of this Agrcémcnt is contested by BSR, the Tc.rmination Cost
shall be determined biy an unbiased panc] of appraiscrs. In the event arbitration is hcg:cssa.xy,
both SAWS and BSR shz;n have the right to choose one apbraiser and the twa (2) appraisérs shall
agree on the third to forrp the panel for preparing the appraisal. The ﬁpal appraisal of thc;ancl
establishing the Termination Payment according to the formula provided for above shall be final
and binding oln both perties. "I'llxc right to terminate ‘under this section may not be c'xerciscd -
.befdrc. the e:épimtior% of twa (2) ycars fromv the effective date of this Agreemcm or any.'
subséquent extension of renewal hercof. - '

SectiQn 7.16 Assignment. This Agrccri;cnt shall be binding on the parties hereto ar;d
their respective heirs, representatives and successors. Neither .pe.ny may assigr; its interest in this
Agreement ;vithout the written consent of the other party, which consent may not be
unreasonably withheld or delayed. As a condition. to its consent, cither party may require the |

other party’s assignes to assume in writing all of the assignor’s obligations under this

Is




. e e

Agreement, Except as otherwise provided herein, any altempled trans fer or assignment without

the written consent of the other party shall be void and confer no rights upon any third parties.

SECTION VIII. INSPECTION AND OPTION PERIOD

Section 8.01 [Inspection and Option Period. Any provision above lo-the contrary not -

withstanding, in return foc the payment by SAWS to BSR of an option payment in the amount of
Fifty Thousand and No/100 Dollars ($50,000.00) to be paid ‘within ten (10) days after the
exccution of this Agreement, the “Option Fayment”, BSR agrees that SAWS shall have 180 days M

from February<% 2000 to drill the test wells and conduct the flow tests required by Seclion 5.06 z

of this Agreement. If during the said 180 day period none of the test wells required to be drilled

and tested hereunder provide “adequate flow” as réquircd by Section 5.06 above, then this

Agreement shall terminate provided that before the expiration of the option period SAWS

mfozms BSR in writing thal none of the said test wells were capable of producing adequate flows

pursuant to Section 5 06 of the Agrccment In the event this Agreement is terminated dunnv the

option petiod, then the Optxon Payment shall be considered by the parties 1o hc the Initial
Payment made in satisfaction of ‘Section 5.02 of ﬁus Agreement, but will not be credued to the

‘purchase of Groundwater. In the event this Agreement is terminated during the Option ?cnod,'
all wells e.nd infrastructure installed by or on behalf of SAWS shall be considered the property of

BSR as additional consideration for the granting: of the said Option Period 16 SAWS. If this

Agreement is not tcrmmatcd pursuant to this section, the Agreement will be conmdered in full

force and in effect as provided for in Section 1.01 through 7.16, above.

S By o G
The effective Date of this Agreement shall be the " day of Fob , 2000. . % o
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Executed jn multiple original counterparts as of the date and year written below the

. respective signatures of the Parties.

BSR WATER COMPANY

By wp Aw&:@t—

W. R. Sneckner, Jr.
Title: President

~ ~ Date; Q'@ -";ZOO/O

SAN ANTONIO WATER SYSTEM

o b

MICHAEL F. THUSS, P.E. .
Title: Prcszdcnt and Chief Exccunve Ofnccr

. Date:
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ACKNOWLEDGMENTS

STATE OF TEXAS §
COUNTY OF BEXAR " §

BEFORE ME, The undersigned a Notary Public, on this day persanally appeared W. R.
SNECKNER, JR., known to me to be the person whose name is subsecribed to the foregoing
instrument and acknowledged to me that the same was the act of said pecson W. R. SNECKNER,
JR,, and that he has executed the same as President of the BSR WATER COMPANY, for the

purposes and consideration therein expressed and in the capacity therein stated.

Given under my hand and seal of office this ﬁ‘“‘day of _@Xu_&ﬁ# 2000.

" Notary Public - State of Texas

N P T R I L T T I L X5

STATE OF TEXAS §
COUNTY OF BEXAR ' §

BEFORE.ME, the undersigned a Notary Public, on this day personally appeared
MICHAEL F. THUSS, P.E., known to me to be the person whose name is subscnbed to the
foregoing instrument and acknowledged to me that the same was the act of said person.
MICHAEL F. THUSS, P.E., and that he has executed the same as President and Chief Executive
Officer of the San Antonio Water System, for the purposes and consideration therein expressed

and in the capacity therein stated.
., 2000.

Given under my hand and seal of office this day of

Notary Public — State of Texas

22
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