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Water Supply District No. 8B, Mustang Water Supply District, Town of Little Elm. (See
pages 98 to 103 of Jennifer Finley Deposition, attached hereto.)
The Second Statement
A second seriously misleading statement is that the "proposed utility service area
is located approximately Two (2) miles West of Prosper, Texas." (no emphasis added,
but replicated as it appears in notice.) In her deposition, page 99, lines 7 to 10, attached
hereto, Ms. Finley testifies that by "two miles" is meant two miles west of the developed
part of town where the main portion of the town is. But the proposed service area begins
at the county line road, which is the east boundary of the proposed service area, and then
continues for several miles west. The result is that significant portions of the proposed
service area are two or three times that distance from the Town of Prosper, but a reader
would be lead to believe that the proposed service area is much closer than it actually is.
These are serious and misleading statements and defeat the whole purpose of a
notice requirement.

At the very least, the notice given should be accurate and

informative, not inaccurate and misleading.
The Proposed Service Area

The Proposed service area is a rectangular shaped area located wholly in Denton
County, and is circumscribed by four roads as the above notice states: on the North by
Parvin Road; on the East by County Line Road; on the South by U.S. 380; and on the
west by FM 1385. None of this area, which is 5100 acres in area, is within the city limits
of the Town of Prosper except for a ten foot strip of land following the center line of
Parvin Road, FM 1385, and U.S. 380. This ten foot strip continues east into Collin
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County following both Parvin Road on the north and U.S. 380 on the south, both of
which run east and west, but County Line Road does not contain the ten foot strip.

The Materiality of the First False Statement
This first statement is a serious misstatement of facts because it induces a reader
of the notice to believe that the proposed service area is already a part of the Town of
Prosper, and, under Commission Rules, Prosper would not need a CCN because a
municipality is exempt from having to obtain a CCN to provide water and sewer service
to areas within its incorporated boundaries. Section 291.103(c) exempts a municipality
from having to obtain a CCN. Accordingly, any recipient of a notice which states that the
proposed service is "totally within the city limits of Prosper, Texas" would be inclined
not to inquire further or to oppose the application for a CCN.
The Materiality of the Second False Statement
The second statement could induce a reader of the notice that his or her property
was too far away to be located in the proposed service area.

The Statement should have

read that the proposed service area is located between two and six miles away from the
Town of Prosper, or the notice should have given no distances. But as stated, the notice
is seriously misleading.
WHEREFORE PREMISES CONSIDERED, Movant prays that its Plea to the
Jurisdiction be granted and the application be dismissed for lack of jurisdiction due to
improper notice, or in the alternative, that the case be abated until the Town of Prosper
gives proper notice which includes a true statement regarding the proposed service area;

Plea to the Jurisdiction
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in the alternative, movant would request a briefing schedule on this issue so that it may
be fully explored.
Respectfully submitted,

Law Office of Sal Levatino
1524 South IH-35, Suite 234
Austin, Texas 78704
(512)474-4462; (512)482-0051 (Fax)
By_
al Levatino
State Bar #12245000
ATTORNEY FOR FISHTRAP
PROPERTIES, LLP AND GLENBROOK
WATER SUPPLY
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Notice to Neighboring Systems and Cities
NOTICE OF AMENDMENTTO CERTIFICATE OF CONVENMNCE AND NECESSITY (CCN)
TO PROVIDE WATER/SEWER UTILITY SERVICE IN DENTON COUNTY

August 27, 2002

To:

Aquasource Development Company
1 I 100 Brittmoore Park Drive
Houston, TX 77041

The City of Prosper has filed an application to amend CCN No. 208S3 with the Texas Natural
Resource Conservation Commission to provide sewer utility service in Denton County.

The proposed utility service area is located approximately 1!K2 _L2_1
Texas, and is generally bounded on the I^Torth by L2
Prosp ere
-1
Road; on
lEast`byest County
Line
Road; on the South by U.S. 380; and on the west by FM 1385: AND IS TOTALL,Y
1y17-HIN
THE CITY LIMITS OF PROSPER. TEX.4S See enclosed map of the proposed service area.
The total area being requested includes approxin:etely
5.100 acres and -0-

cur ent customers.
in writing.
You must state (1) your name, mailing
the
application nLmber or another
recognizable reference to this application( (3)
the sptate^zlent,l°I/we request •
public
hearing";
^
a brief description of how you or the persons you represent, would be adversely
affected
by the
granting of the application for a CCN; and (5) your proposed adjustment to the application or
CCN which would satisfy your concerns and cause you to withdraw
A request for a ublic hearing must
address, and davtjPne teIep^zone

your request for a hearing.
Persons who wish to intervene or comment should write the:
Texas Natural Resource Conservation Commission
Water Permits and Resource Management Division
Utilities and Districts Section, MC-153
P. O. Box 13087
Austin, TX 7871 1-3087
within thirty (30) days from the date of this publication or notice. A public hearin
only if a legally sufficient hearing request is received or if the Commission on its own motion
requests a hearing.
only those individuals who submit a written hearing
request to be notified if a hearing is set will receive notice if a hearing is sched ueast or a written

^

Ira public hearing is requested, the Executive Director will not issue the CCN and will fonvard
the application to the State Off-ice of Administrative Hearings (SOAH) for a hearina.
settlement is reached and an evidentiary hearing is held, the
no
SOAH
^ will submit a
recommendation to the Commission for final decision-' If an evidentia
D' hearing is held, it will
be a legal proceeding similar to a civil trial in state district court

DE^ ^ _.
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9

ORAL DEPOSITION OF

10

JENNIFER D. FINLEY

11

JULY 16, 2003

12
13

VOLUME 1
**********************************************r*************

14

15
16
17

ORAL DEPOSITION OF JENNIFER D. FINLEY, produced as a

18

witness at the instance of the Protestants, and duly sworn, was

19

taken in the above-styled and -numbered cause on the 16th day

20

of July, 2003, A.D., from 9:06 a.m. to 12:04 p.m., before

21

Andrea Reed, a CSR in and for the State of Texas, reported by

22

machine shorthand, at the offices of Leonard Frost, Levin & Van

23

Court, 600 North Pearl Street, Suite a00, Dallas, Texas,

24

pursuant to the Texas Rules of Civil Procedure and the

25

provisions stated on the record or attached hereto.
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1

put it back in my file. If you don't-mind, give me a second to

2

make a copy of that.

3

MR. RODRIGUEZ:

4

THE REPORTER: (Affirms.)

5

(Pause in proceedings.)

6

Q.

7

copy --

(BY MR. LEVATINO)

8
9

MR. LEVATINO:

I'm going to hand to you a

And let's go ahead and mark that

(Deposition Exhibit No. 8 was marked.)

11

MR. RODRIGUEZ:
Q.

MR. RODRIGUEZ:
Q.

That will be No. 8.

(BY MR. LEVATINO) That is Exhibit No. --

13
14

Okay.

as the next exhibit.

10

12

Will that be No. 8?

(MR. LEVATINO)

8..

-- 8. Exhibit No. 8, the type at the

15

top says, Notice to Neighboring Systems and Cities. It's the

16

Notice of Amendment to do a Certificate of Convenience and

17

Necessity to provide water/sewer utility service in Denton

18

County; is that correct?

19

A.

That's correct.

20

Q.

Okay.

21

And that's addressed to Aquasource Development

Company?

22

A.

Correct.

23

Q.

Okay.

Now, the first paragraph says the City of

24

Prosper has filed an application to amend CCN No. 20888; is

25

that correct?

0

----• ----- --...._-. -^.:: .-- - -- -._ - _
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1

A.

That's correct.

2

Q.

Okay.

-

And then the next paragraph says, The proposed

3

utility service area is located approximately two miles west of

4

Prosper.

5

about; is that correct?

And that is this rectangular area we're talking

6

A.

That is -- I believe that is correct.

7

Q.

Okay.

And when you say two miles west, I assume you

8

mean west of the developed part of the Town where the main

9

portion of the Town is; is that correct?

10

A.

That would be correct.

11

Q.

And is generally bounded on the north by Parvin Road,

12

on the east by County Line Road, which is also Farm to Market

13

1385; is that correct?

14
15

A.

No.

County Line is the western -- I mean, the

eastern border.

16

Q.

Right here (indicating)?

17

A.

No, go across. That's west. To your east.

18

Q.

Oh, I'm sorry.

Right here (indicating).

Okay.

19

Okay.

20

miles west of Prosper, is generally bounded on the North by

21

Parvin Road, on the East by County Line Road. Does that have a

22

number, County Line Road?

The proposed service area is located approximately two

23

A.

I believe it may be County Road 6.

24

Q.

Yes, it is. On the South by US 380, and on the West

25

by Farm to Market 1385; is that correct?

•

•
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1

A.

That's correct.

2

Q.

Okay.

-

And then the Notice says, and is totally

3

within the city limits of Prosper, Texas. Isn't that what it

4

says?

5

A.

That's what it says.

6

Q.

That's not entirely correct, is it?

7

A.

The area is inside what the city limit boundaries

8
9

are, so I'm not certain what -Q.

Well, what I'm -- The point I'm trying to make is

10

that most of this area that you're trying to include in your

11

CCN, the area within those four boundaries, most of that area

12

is not City of Prosper -- is not part of the City of Prosper.

13

It's outside the city limits of Prosper.

14

A.

Annexed?

15

Q.

Yes.

Are you referring to annexed?

Well, it's outside of your boundaries. In

16

other words, Prosper goes this way (indicating), and then it

17

goes this way (indicating).

18

following a 10-foot strip, right?

When I stay this way, I mean it's

19

A.

Yes.

20

Q.

So the land, for example, on Parvin Road, the land

21

immediately south of the southern boundary of that 10-foot

22

strip, that land is not in the city limits, is it?

23
24
25

A.

Half -- I believe a half mile of it is within each of

the boundaries.
Q.

Well, you say half a mile. You're referring to the

•

•
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1

extraterritorial jurisdiction?

2

A.

Yes, sir.

3

Q.

Now, land in the extraterritorial jurisdiction means

4

land outside the city limits, does it not?

5

A.

Yes, sir.

6

Q.

Okay.

So my point -- The point I'm trying to make is

7

that the area that -- For example, looking at the 10-foot strip

8

that runs along Parvin Road, okay, the land immediately south

9

of that 10-foot strip all the way to the 10-foot strip that

10

runs along US 380, this land between those two 10-foot strips

11

is not City of Prosper land; is that correct?

12

A.

I believe that's correct.

13

Q.

So when I say that the•Notice is not correct, the

14

point I'm trying to make is that it sounds like, looking at

15

this Notice, that this is all city land, this rectangular is

16

all city land?

17

A.

(Witness shakes head up and down.)

18

Q.

Isn't that what it sounds like reading the Notice?

19

The Notice says, Is totally within the city limits of Prosper,

20

Texas.

That's not correct, is it?

21

A.

I don't believe it is.

22

Q.

Okay.

And there are other Notices -- The other

23

Notices from the file -- I'm going to hand to you -- The same

24

Notice is sent to the City of Celina; is that correct? Is

25

that, in fact, the same Notice --

-- -0_

0
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1

A.

Yes, sir.

2

Q.

-- as Exhibit 8? And Denton County Fresh Water

3

District No. 10?

4

A.

Yes.

5

Q.

And City of Frisco?

6

A.

Yes.

7
8 ----

Q.

And Denton County Fresh Water Supply District No. 11?

A.

Yes.

9

Q.

Denton County Fresh Water Supply District No. 8A?

10

A.

Yes.

11

Q.

Denton County Fresh Water Supply District No. 8B?

12

A.

Yes.

13

Q.

Mustang Special Utility, District?

14

A.

Yes.

15

Q.

Mustang Water Supply Corporation?

16

A.

Yes.

17

Q.

Town of Little Elm?

18

A.

Yes.

19

Q.

Do you think it would have been better to word this

-

-

----- --- -

20

so that the readers would realize that this area this -- I

21

would say 99 percent of this area is not within the City of --

22

or Town of Prosper city limits? Don't you think it would have

23

been bette r to word the Notice that way to make it clearer?

24
25

A.

I think it could have been reworded.
THE REPORTER:

Do you want those marked?

♦

•
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1

MR. LEVATINO:

2

MR. RODRIGUEZ:

3

Q.

(BY MR. LEVATINO)

We have-one marked -You put it back in your stack.
Oh, I did. Okay. For the record,

4

Deposition Exhibit No. 8, which is a Notice letter to

5

Aquasource Development Company, is basically the same letter

6

that went to all the other entities and companies we listed and

7

you confirmed?

8

A.

Yes.

9

Q.

Okay.

10

Mustang Special Utility District filed a

protest against this application to amend the CCN, did it not?

11

A.

Yes, it did.

12

Q.

And it withdrew its opposition?

13

A.

To my knowledge, they did.

14

Q.

Do you know why?

15

A.

I believe that as part of the agreement between the

16

Town of Prosper and --

17

Q.

Binary.

18

A.

-- Binary that was -- that was not a part of the

19
20
21
22

agreement.
Q.

Was Mustang Special Utility District a party to that

agreement?
A.

I don't recall if they were a party to our -- to the

23

agreement between Prosper and Binary and the other parties.

24

But I believe that the Binary parties requested that Mustang

25

withdraw to Prosper's -- withdraw their protest to Prosper's
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FISHTRAP PROPERTIES, LLC AND GLENBROOK WATER SUPPLY
CORP.'S RESPONSES TO THE TOWN OF PROSPER'S OBJECTIONS T-Q
PREFILED TESTIMONY AND EXHIBITS OF FISHTRAP PROPERTIE^
-1 i^
AND GLENBROOK WATER SUPPLY CORPORATION
=
TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:
COMES NOW, Fishtrap Properties, LLC and Glenbrook Water Supply Corporation
(collectively referred to both as "Fishtrap" or "Protestants") and files these responses to the
Town of Prosper's Objections to the Prefiled Testimony and Exhibits of Fishtrap Properties and
Glenbrook Water Supply Corporation in the above-styled matter.

For convenience and easier

reference, Prosper's objection will be set out first and Protestants' individual and numbered
responses to each objection will immediately follow in bold print, so that the court does not have
employ a side-by-side comparison of the two documents. (Prosper also used bold print to
identify the page and line numbers of testimony to which it objected.)
1.

GENERAL OBJECTIONS

Prosper does object to all of Protestants' exhibits on the grounds that they have not
offered them into evidence.

Prosper does not object to Exhibit Nos. 4 through $(Partial

Deposition of Thomas Taylor, James Travis Robert, Jr., Jennifer D. Finley, Edward S. McRoy,
and William Albert Little, III, respectively) in that they are excerpts from depositions taken of
Prosper's witnesses or City employees/consultants and two non-party individuals subject to
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Pre^'iled Testimony and Exhibits ofFishtrap
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optional completeness pursuant to Tex. R. Evid. 106 and 107.

Without waiving this objection,

Prosper objects to specific exhibits, as discussed individually below, on the presumption that
Protestants seek to introduce them into evidence.

Prosper makes the following specific

objections.
Protestants' Response No. 1

It is not necessary to offer the evidence in the prefiled testimony, only to lay the
predicate that the exhibits may be offered.

Witnesses do not offer exhibits, lawyers tender

them, and the rules regarding prefiled testimony do not require counsel to make a tender
offer in the prefiled testimony.

Such a requirement would be meaningless and

unnecessary. The exhibits will be offered at the hearing.

II.

SPECIFIC OBJECTIONS

Prefiled Testimony of John S. Dowdall - Exhibit No. 1
Prosper makes the following objections to specific portions of Mr. John S. Dowdall's

testimony and moves to strike each portion of the referenced testimony.
Page 6, line 6 through page 7, line 5; page 7, line 15 though page 10, line 23.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. EvID.
401 and 402.

Mr. Dowdall has not shown how the Protestants' property, necessity for plat

approval, and the plat approval process are relevant to this proceeding.

Protestants' property,

necessity for plat approval, and the plat approval process are not issues of law or fact in this case.
The proffered testimony is not relevant to whether Prosper has the technical, managerial, and
financial ability to provide wastewater service in its requested service territory and does not have
any tendency to make the existence of any fact that is of consequence more or less probable than
it would be without the testimony or exhibits. Protestants' property, necessity for plat approval,

Fishtrap's Responses to Prosper's Objections to
Fishtrap's Prefiled Testimony and Exhibits
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and the plat approval process are immaterial to any matter at issue in this proceeding. Further,
the proffered testimony does not tend to prove any element of Protestants' requested relief and,
thus, is irrelevant and inadmissible under TEX. R. EviD. 402.

Protestants' Response No. 2

Mr. Dowdall's testimony regarding property owned by Fishtrap and the process
Fishtrap followed in attempting to obtain approval of its subdivision plat is not only
relevant, it is the heart of this dispute. It is Protestants' position that Prosper is seeking its
Certificate of Convenience and Necessity (CCN) in bad faith and that it is doing so for the
primary reason of obstructing Fishtrap's development of its property. Such motivation is
reflected in the comments made to Fishtrap representatives in connection with the attempt
to obtain subdivision plat approval and the difficulty and length of time it took to obtain
approval.

If Prosper is successful in obtaining a CCN, it will be in a position to again

obstruct or slowdown the development of Fishtrap's property by the use of various means,
such as delay, unreasonable charges, et cetera. For these reasons, the testimony should be
admitted.

Page 8, lines 22 through Page 9, line 3.
The testimony regarding what Prosper's

Mayor at the time

in question meant is

inadmissible speculation, conjecture, and opinion testimony under TEX. R. EVID. 602, 701, and

702.

Mr. Dowdall cannot possibly have personal knowledge regarding the meaning or intentions

behind any supposed statement made by Mayor Dunmire

Therefore, the testimony should be

stricken.

Fishtrap's Responses to Prosper's Objections to
Fishtrap's Prefiled Testimony and Exhibits
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Protestants' Response No. 3

Mr. Dowdall's understanding of what the Mayor intended to communicate is based
upon Mr. Dowdall's personal observations of what he saw, what he heard the Mayor say,
and the context in which he heard it, such as the overall demeanor of the Mayor, other
comments that the Mayor said or the tone of the Mayor's voice in what he said. It is a
rational conclusion and observation, an opinion, based upon his personal observations of
what the Mayor said and therefore such testimony is not speculation but opinion testimony
based upon what he saw and heard.

Page 9, lines 4 through 7.
The testimony regarding what Prosper's intentions or purpose of the zoning ordinances
are inadmissible speculation, conjecture, and opinion testimony under TEX. R. EvID. 602, 701,
and 702.

Mr. Dowdall cannot possibly have personal knowledge regarding the meaning or

intentions behind the current or previous Prosper zoning ordinances.

Therefore, the testimony

should be stricken.

Protestants' Response No. 4

Mr. Dowdall is in the business of development, residential subdivision development,
and it is his business to understand the fmancial impact of many factors and
considerations, one of them being the effect zoning laws have on the market value of
properties.

His testimony that Prosper's zoning ordinances require larger home sites, thus

requiring larger homes to justify the cost of a larger site, thus enhancing market value of

Fishtrap's Responses to Prosper's Objections to
Fishtrap's Prefiled Testimony and Exhibits
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the property is based upon his experience as a real estate developer, including residential
subdivisions, and thus his opinion is not speculation and should be admitted.

Page 11, lines 10 through 15.
Prosper objects to and moves to strike this testimony and exhibits as irrelevant based on
TEX. R. EviD. 401 and 402.

Mr. Dowdall has not shown how his other developments and their

wastewater service provider are relevant to this proceeding. Protestants' other developments and
their wastewater service provider are not issues of law or fact in this case.

The proffered

testimony is not relevant to whether Prosper hase the technical, managerial, and financial ability
to provide wastewater service in its requested service territory and does not have any tendency to
make the existence of any fact that is of consequence more or less probable than it would be
without the testimony or exhibits.

Protestants' other developments and their wastewater service

provider are immaterial to any matter at issue in this proceeding.

Further, the proffered

testimony does not tend to prove any element of Protestants' requested relief and, thus, is
irrelevant and inadmissible under TEX. R. EvzD. 402.

Protestants' Response No. 5
One of the issues in this case is the cost of services to the requested area by a
provider versus the cost services by another provider; in this case the property owned by
Fishtrap, i.e., Glenwood Estates, can easily be serviced by the Upper Trinity Regional
Water Authority because of its proximity to the area. Prosper does not intend to provide
service from such a logical source and Prosper has not even investigated the cost of
obtaining service from Upper Trinity; rather, Prosper has stated that it intends to provide
service by entering into contractual arrangements with North Texas Municipal Water
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District and the City of Frisco. Chapter 291 of Title 30, Texas Administrative Code sets out
eight criteria in determining whether a CCN should be granted, and the fifth criteria deals
with the "feasibility of obtaining service from an adjacent retail public utility."

While

Upper Trinity is a wholesale provider and not a retail provider, its proximity to Glenwood
Estates and the obvious advantages of obtaining service from Upper Trinity as opposed to
NTMWD or the City of Frisco is highly relevant to whether the CCN should be granted to
Prosper.

Moreover, the eighth criteria set out in Chapter 291 deals with the probable

improvement in service or lowering of cost to consumers in that area.

Mr. Dowdall's

testimony regarding his prior dealings and familiarity with Upper Trinity Regional Water
District lays a predicate for his testimony that Upper Trinity is the most appropriate
service provider to his property.

What must be remembered, unlike any other party to

these proceedings, Mr. Dowdall has a strong profit incentive to obtain the quickest and
least costly service to the property--the quickest, because delay in developing land
obviously raises holding costs, such as interest charges, and second the less paid for
wastewater services lowers his overall cost basis, making subdivision lots cheaper, more
marketable and much more likely to be sold quickly. For these reasons, Mr. Dowdall's
testimony is highly relevant because it demonstrates that Prosper is not seeking the most
feasible, from a cost and time factor, wastewater service.

Page 12, line 1 through page 13, line 22.
Prosper objects to and moves to strike this testimony based
on TEX. R. EvIn. 701 and
702.

The prefiled testimony and credentials of Mr. Dowdall do not establish that he is qualified

by education, training, or experience to formulate and express expert opinions on who might be a
better wastewater service provider and the engineering requirements for providing service to his
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His background does not establish an engineering background whatsoever.

Mr. Dowdall has not shown that he has any scientific, technical, or other specialized knowledge
that will assist the trier of fact to understand the evidence.

Further, his testimony is not

admissible under TEx. R. EVID. 701 because no foundation for lay opinion has been presented.

Protestants' Response No. 6

Mr. Dowdall has testified that he is a graduate of Southern Methodist University
with a degree in real estate finance (page 2, line 7, Dowdall prefiled testimony).

He has

worked as a real estate broker (page 2, lines 11-12) and that his current occupation is a real
estate investor, developer and broker. (page 3, line 4).

He has testified that his work as a

real estate investor, developer and broker entails, among other things, installing or
arranging for the installation of all infrastructure including streets, electricity, water and
wastewater service. (page 3, lines 9 - 10).

Mr. Dowdall's success, in fact, his survival, as a

real estate developer depends on his ability to obtain wastewater service in the most
efficient and practical way possible, and it does not take an engineering degree to make
such decisions. Prosper's objections are frivolous in this regard and should be overruled.

Page 12, line 1 through page 13, line 22.
Prosper objects to and moves to strike this testimony as irrelevant based
on TEX. R. EVID.
401 and 402.

Mr. Dowdall has not shown how testimony about service from a non-retail public

utility is relevant to a CCN hearing.

Mr. Dowdall's testimony about service from a non-retail

public utility is not an issue of law or fact in this case.
The proffered testimony is not relevant to
whether Prosper has the technical, managerial, and financial ability to provide wastewater
service in its requested service territory and does not have any tendency to make the existence of
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any fact that is of consequence more or less probable than it would be without the testimony or
exhibits.

Mr. Dowdall's testimony about service from a non-retail public utility is immaterial to

any matter at issue in this proceeding.

Further, the proffered testimony does not tend to prove

any element of Protestants' requested relief and, thus, is irrelevant and inadmissible under
TEx. R. EviD. 402.

Protestants' Response No. 7

The reason Fishtrap is protesting Prosper's application for a CCN is because
Prosper has doggedly disregarded contact or communications with the Upper Trinity
Regional Water District, which is the closest service provider of wastewater service with
very close or nearby facilities already built or under construction compared with either
North Texas Municipal Water District or the City
of Frisco whose facilities are neither
built, under construction, under design, or are significantly far away, necessitating the
construction of an expensive wastewater distribution system, involving wastewater lines
and lift stations.

Mr. Dowdall's testimony regarding the Upper Trinity highlights the

inappropriateness of awarding a CCN to a service provider whose stated intent and aim is
to procure the most expensive wastewater service as opposed to a better, cheaper
alternative. Not only is this testimony relevant, but it is the crux of the case, i.e., Prosper's
lack of good faith in providing wastewater service to the only party seeking wastewater
service, i.e., Fishtrap.

If Prosper's CCN application is granted, it will be years before

service is available to the Fishtrap property, i.e., Glenbrook Estates, at a much higher cost,
all of which will severely delay and greatly increase the cost of the development project.
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Page 13, line 23 through page 15, line 3.
Prosper objects to and moves to strike this testimony as irrelevant based on TEx. R. EVID.
401 and 402.

Mr. Dowdall has not shown how testimony about a non-retail public utility and

service from said non-retail public utility is relevant to a CCN hearing.

Mr. Dowdall's testimony

about a non-retail public utility and service from said non-retail public utility is not an issue of
law or fact in this case.

The proffered testimony is not relevant to whether Prosper has the

technical, managerial, and financial ability to provide wastewater service in its requested service
territory and does not have any tendency to make the existence of any
fact that is of consequence
more or less probable than it would be without the testimony or exhibits.

Mr. Dowdall's

testimony about a non-retail public utility and service from said non-retail public utility is
immaterial to any matter at issue in this proceeding.

Further, the proffered testimony does not

tend to prove any element of Protestants' requested relief and, thus, is irrelevant and inadmissible
under TEx. R. EvID. 402.

Protestants' Response No. 8

Section §291.102(d) sets out the criteria for considering and granting certificates of
convenience and necessity or amendments to those certificates, and items (1), (2), (3), (4),
(5) and (8) all are relevant to the issue Mr. Dowdall is addressing.

As stated earlier,

Mr. Dowdall is a real estate developer, and his incentive is to bring wastewater service to
his property, owned in partnership through Fishtrap Properties,

LLC in the most

expeditious and cost efficient manner possible. Fishtrap is opposing the granting of a CCN
to Prosper for this proposed service area, precisely because it is a far inferior alternative to
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Fishtrap than the alternative Mr. Dowdall is discussing in his testimony, which is the
utilization of a non-profit water supply corporation as a possible alternative.

Prefiled Testimony of Thomas Kirk Wilson - Exhibit No 2

Prosper makes the following objections to specific portions of Mr. Thomas Kirk Wilson's
testimony and moves to strike each portion of the referenced testimony.
Page 6, line 3 through page 7, line 3.
Prosper objects to and moves to strike this testimony based on TEX. R. EVID. 701 and
702.

The prefiled testimony and credentials of Mr. Wilson do not establish that he is qualified

by education, training, or experience to formulate and express expert opinions on who might be a
better wastewater service provider and the engineering requirements for providing service to the
Protestants'

development.

whatsoever.

Mr. Wilson has not shown that he has any scientific, technical, or other specialized

His background does not establish an engineering background

knowledge that will assist the trier of fact to understand the evidence.

Further, his testimony is

not admissible under TEX. R. EVID. 701 because no foundation
for lay opinion has been
presented.

Protestants' Response No. 9
Mr. Wilson's current occupation is a self-employed real estate development
consultant, advising investors regarding the purchase of real estate parcels, to develop the
parcels, and ultimately to sell the parcels. Part of his duties involves the investigation of
utility services and cost associated with the installation of utilities.
page 3, line 10.

See page 2, line 8 to

Mr. Wilson's experience since graduating from college in 1991 involved

serving on the board of directors of the Upper Trinity Regional Water Authority, which is
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a statutorily created legal entity charged by the Texas Legislature with planning and
providing for regional water and wastewater for Denton County and various cities which
may overlap Denton County and adjacent counties, such as Collin County. See page 3, line
11 to page 4, line 3.

With respect to the property owned by Fishtrap Properties, LLC, i.e.,

the 107 acres maldng up Glenwood Estates subdivision, Mr. Wilson testified that he was
hired by Fishtrap Properties to effectuate a subdivision of the undeveloped tract into
residential lots and to come up with a utility plan for water and wastewater service. See
page 4, lines 4 to 12. As part of his duties, Mr. Wilson investigated water and wastewater
service, part of his investigation relying on his past, extensive experience as a director of
the Upper Trinity Regional Water Authority; Mr. Wilson investigated the availability
water and wastewater service, identifying where facilities were located and what would be
involved in providing service to Glenbrook Estates.

Mr. Wilson has shown by his

testimony that by virtue of his work experience and the investigation he has made
regarding the availability of water and wastewater service he is qualified to render an
opinion.

Page 5, line 22 through page 7, line 3.
Prosper objects to and moves to strike this testimony as irrelevant based on TEx. R. EvtD.
401 and 402.

Mr. Wilson has not shown how testimony about a non-retail public utility and

service from said non-retail public utility is relevant to a CCN hearing.

Mr. Wilson's testimony

about a non-retail public utility and service from said non-retail public utility is not an issue of
law or fact in this case.

The proffered testimony is not relevant to whether Prosper has the

technical, managerial, and financial ability to provide wastewater service in its requested service
territory and does not have any tendency to make the existence of any fact that is of consequence
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more or less probable than it would be without the testimony or exhibits.

Mr. Wilson's

testimony about a non-retail public utility and service from said non-retail public utility is
immaterial to any matter at issue in this proceeding. Further, the proffered testimony does not
tend to prove any element of Protestants' requested relief and, thus, is irrelevant and inadmissible
under TEx. R. EvID. 402.

Protestants' Response No. 10

Wastewater service is not going to be provided by the Town of Prosper,
but by some
wholesale provider of these services; this is not disputed by the parties.

Prosper is

proposing to do this through North Texas Municipal Water District through facilities not
yet designed or built or through the city of Frisco, utilizing a wastewater treatment plant
many miles removed from Glenbrook Estates and which has no distribution system in
place or even planned to transport the effluent from Glenbrook Estates. Upper Trinity, on
the other hand, has facilities in place or presently under construction a very short distance
away from Glenbrook Estates and which is downhill from Glenbrook Estates, permitting
the use of a gravity flow line as opposed to needing a lift station and force mains.
Mr. Wilson's testimony is relevant in this regard because it shows, first, a much cheaper
alternative which is available now as opposed to an unknown date in the distant future,

plus it shows Prosper's lack of good faith in seeking this CCN since Prosper is seeking to
utilize utility service providers who are not in a position to deliver services to the area and
which would entail far more extensive construction of infrastructure.
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Page 8, line 10 through line 16 ending with "

an additional expense."

Prosper objects to and moves to strike this testimony based on TEX. R. EVID. 701 and
702.

The prefiled testimony and credentials of Mr.
Wilson do not establish that he is qualified

by education, training, or experience to formulate and express expert opinions on Prosper's
wastewater system or drainage of wastewater.
background whatsoever.

His background does not establish an engineering

Mr. Wilson has not shown that he has any scientific, technical, or other

specialized knowledge that will assist the trier of fact to understand the evidence.

Further, his

testimony is not admissible under TEx. R. EVID. 701 because no foundation
for lay opinion has
been presented.

Protestants' Response No. 11

Mr. Wilson has testified that he has served on the Board of Directors
for the Upper
Trinity Regional Water Authority,
which was statutorily created to provide water and
wastewater services, and his experience on that board qualifies him as an
expert in the

matters testified to. Further, Mr. Wilson's present employment is in the field of real estate
development, which requires a familiarity with utility service availability and the cost for
that service.

Mr. Wilson has testified that he has investigated the availability of utility

service for the Fishtrap Properties, including cost. Finally, Mr. Wilson's testimony is not
opinion testimony but based on facts that are not only not disputed by Prosper, but which
also

have been corroborated by Prosper's own witnesses, i.e., Mr. Travis Roberts, the city

engineer,

Mr. Bill Little, the treatment plant operator, and Ms. Jennifer Finley, the Town

Administrator.
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Page 8, line 16 beginning with "We do not believe..." through line 19.

The testimony regarding what Mr. Wilson believes the citizens of Prosper will or will not
be willing to do is inadmissible speculation, conjecture, and opinion testimony under
TEX. R. EvtD. 602, 701, and 702.

Mr. Wilson cannot possibly have personal knowledge

regarding the desires of the citizens of Prosper or the ability of Prosper to authorize money
needed without having to raise the current tax rate. Therefore, the testimony should be stricken.

Protestants' Response No. 12

Mr. Wilson's opinion that the citizens of the Town of Prosper is based upon his
experiences as a former elected county commissioner for Denton County, where this
proposed service area is located, his knowledge of recent Town of Prosper elections, in
particular, a successful roll back election of tax rates.

What is involved here is the

expenditure of a substantial sum of money to construct wastewater infrastructure for an
area far removed from most citizens of the Town of Prosper, and Mr. Wilson's opinion as
to whether the citizens of the Town of Prosper will support construction of infrastructure
to service his client's property is not idle speculation, but a judgment or opinion based
upon uncontroverted facts and is the same kind of judgment this court will be called upon
to make in determining whether a CCN ought to be recommended.

Page 9, line 14 beginning with "The cost of transporting..." through line 16
ending with "...than the Upper Trinity."
The testimony regarding what Mr. Wilson believes the citizens of Prosper will or not be
willing to do is inadmissible speculation, conjecture, and opinion testimony under TEX. R. EVID.
602, 701, and 702.

Mr. Wilson cannot possibly have personal knowledge regarding the desires
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of the citizens of Prosper or the ability of Prosper to authorize money needed without having to
raise the current tax rate. Therefore, the testimony should be stricken.

Protestants' Response No. 13

Mr. Wilson's opinion that the citizens of the Town of Prosper is based upon his
experiences as a former elected county commissioner for Denton County, where this
proposed service area is located, his knowledge of recent Town of Prosper elections, in
particular, a successful roll back election of tax rates.

What is involved here is the

expenditure of a substantial sum of money to construct wastewater infrastructure for an
area far removed from most citizens of the Town of Prosper, and Mr. Wilson's opinion as
to whether the citizens of the Town of Prosper will support construction of infrastructure
to service his client's property is not idle speculation, but a judgment or opinion based
upon uncontroverted facts and is the same kind of judgment this court will be called upon
to make in determining whether a CCN ought to be recommended.

Page 9, line 14 beginning with "The cost of transporting..." through page 10,
line 3.
Prosper objects to and moves to strike this testimony based on TEX. R. EvID. 701 and
702.

The prefiled testimony and credentials of Mr. Wilson do not establish that he is qualified

by education, training, or experience to formulate and express expert opinions on the design and
cost requirements he discusses.
whatsoever.

His background does not establish an engineering background

Mr. Wilson has not shown that he has any scientific, technical, or other specialized

knowledge that will assist the trier of fact to understand the evidence. Further, his testimony is
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not admissible under TEx. R. EvtD. 701 because no foundation for lay opinion has been
presented

Protestants' Response No. 14

See Protestant's Response No. 9

Page 10, line 8 through line 16.
The testimony regarding what Mr. Wilson believes the intentions of Prosper in seeking a
CCN amendment is inadmissible speculation, conjecture, and opinion testimony under
TEx. R. EVID. 602, 701, and 702.

Mr. Wilson cannot possibly have personal knowledge

regarding Prosper's intentions in seeking an amendment to its CCN.
should be stricken.

Therefore, the testimony

Further, Prosper objects to and moves to strike this testimony as irrelevant

based on TEX. R. EVID. 401 and 402.

Mr. Wilson has not shown how Prosper's intentions in

seeking a CCN amendment are relevant to this proceeding. Prosper's intentions are not an issue
of law or fact in this case. The proffered testimony is not relevant to a CCN application because
the testimony does not have any tendency to make the existence of any fact that is of
consequence more or less probable than it would be without the testimony. Prosper's intent is
immaterial to any matter at issue in this proceeding. Protestants have not provided any statutory
or regulatory basis upon which anything other than ability to serve will be considered in this
proceeding.

As such, consideration of such testimony is improper.

Therefore, the testimony is

irrelevant and inadmissible under TEx. R. EVID. 402.

Fishtrap's Responses to Prosper's Objections to
Fishtrap's Prefiled Testimony and Exhibits

Received

09-21-2003

17:22

From-Levatino

Page 16

To-TCEQ

/ CHIEF CLERK

Page

017

From Sal Levatino To. TCEQ Docket Clerk

r

Date. 9/21/03 Time: 5.19 44 PM

10

Page 18 of 50

•

Protestants' Response No. 15

Mr. Wilson has testified that his opinion and beliefs
are based upon his negotiations,
discussions, meetings, telephone calls and correspondence with various Town of Prosper
officials such as the mayor and councilpersons, city officials such as Jennifer Finley, the
Town Administrator, Mr. Ed McRoy, city planner, Richard Abernathy, city attorney, and
others. Moreover, he has testified that he is familiar with the Town of Prosper since he was
an elected county commissioner for Denton County, which adjoins Collin County where
Prosper is located, and that as county commissioner, he served on the Upper Trinity
Regional Water Authority, a public body of which Prosper was a member.

Mr. Wilson's

contacts with Prosper were extensive and his opinion his based upon that experience plus
the statements of Prosper officials to the effect that they did not care for his client's
proposed development and wanted significant changes to it.

Page 11, line 3 through line 20.
Prosper objects to and moves to strike this testimony as irrelevant based on TEx. R. EvID.
401 and 402.

Mr. Wilson has not shown how Prosper's alleged increase in leverage
over the

area is relevant to the case at hand. Prosper's standing in the area in question is not an issue of
law or fact in this case.

The proffered testimony is not relevant to a CCN hearing because the

testimony does not have any tendency to make the existence of any fact that is of consequence
more or less probable than it would be without the testimony. Prosper's standing in the region is
immaterial to any matter at issue in this proceeding. Protestants have not provided any statutory
or regulatory basis upon which anything other than a rate will be considered in this proceeding.
As such, consideration of such testimony is improper. Further, the proffered testimony does not
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tend to prove any element of Protestants' requested relief and, thus, irrelevant.
leverage by Prosper is irrelevant and immaterial to this proceeding.

The concept of

Therefore, the testimony is

irrelevant and inadmissible under TEX. R. EviD. 402.

Protestants' Response No. 16

Prosper did not seek this CCN until after Mr. Wilson, on behalf of Fishtrap
Properties, approached Mr. McRoy and informed him of Fishtrap's intent to develop the
107 acre tract into a residential subdivision consisting of 442 lots.

Mr. McRoy immediately

informed him that he thought the small lot size of the residential lots, as well as the large
number of lots, would not be well received by the town council. It was also shortly after
Mr. Wilson's initial contact with Mr. McRoy that the Town of Prosper decided to seek a
CCN for this proposed service area. The difficulty that Fishtrap has had with Prosper in
obtaining approval of its subdivision plat, the repeated suggestions that the proposed

-

development be altered to lower the number of lots and increase the size of the lots, the
negative comments about the development heard from the mayor, all are highly suggestive
that the Town of Prosper does not want this development to go forward as planned, and
that Prosper will continue to oppose the development and seek to bring pressure to bear on
the developers to alter the development, and the granting of a CCN would provide Prosper
with this advantage and leverage. Mr. Wilson's testimony is highly relevant regarding the
willingness of Prosper to provide wastewater service to Fishtrap.

Page 11, line 21 through page 12, line 6.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. EVID.
401 and 402. Mr. Wilson has not shown how his belief in Prosper's intentions in this proceeding
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Prosper's intentions are not an issue of law or fact in this case.

Protestants have protested Prosper's application to amend its CCN.

The proffered testimony is

not relevant to a CCN amendment because the testimony does not have any tendency to make the
existence of any fact that is of consequence more or less probable than it would be without the
testimony.

Prosper's alleged intentions in this proceeding are immaterial to any matter at issue

in this proceeding.

Protestants have not provided any statutory or regulatory basis upon which

anything other ability to serve will be considered in this proceeding.
such testimony is improper.

As such, consideration of

The proffered testimony does not tend to prove any element of

Protestants' requested relief and, thus, is irrelevant and inadmissible
under TEX. R. EVID. 402.
Additionally, the testimony regarding what Mr. Wilson
believes Prosper's intentions in seeking a
CCN amendment

is

inadmissible

speculation,

TEX. R. EvID. 602, 701, and 702.

conjecture,

and opinion testimony under

Mr. Wilson cannot possibly have personal knowledge

regarding Prosper's intentions in seeking an amendment of its CCN.

Therefore, the testimony

should be stricken.

Protestants' Response No. 17

If Prosper is seeking this CCN in bad faith, that is, without the intent to serve
Fishtrap Properties whose property is located within the proposed service, then that is
certainly relevant under both applicable statutory and regulatory provisions. Bath faith is
always a relevant consideration.

All of the criteria set out in Chapter 291, Title 20, TAC,

dealing with the granting of CCN's
are directed toward the ability and suitability of the
applicant to provide utility service. It would be absurd to hold, as Prosper does, that its
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intention of obtaining the CCN so as to deny service to a potential consumer is irrelevant.
If ability and suitability is relevant, then the applicant's good faith intent is relevant.

Page 12, line 12 through page 15, line 5.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. Evm.
401 and 402.

Mr. Wilson has not shown how testimony regarding his ability to get the

Protestants' development platted is relevant to a CCN hearing. Protestants' testimony about his
ability to get the Protestants' development platted is not an issue of law or fact in this case. The
proffered testimony is not relevant to whether Prosper has the technical, managerial, and
financial ability to provide wastewater service in its requested service territory and does not have
any tendency to make the existence of any fact that is of consequence more or less probable than
it would be without the testimony or exhibits.

Mr. Wilson's testimony about his ability to get

Protestants' development platted is immaterial to any matter at issue in this proceeding. Further,
the proffered testimony does not tend to prove any element of Protestants' requested relief and,
thus, is irrelevant and inadmissible and should be stricken under TEX. R. EviD. 402.

Protestants' Response No. 18

Mr. Wilson's testimony regarding his attempts to obtain subdivision plat approval
of the Fishtrap 107 acres is relevant because it shows Prosper's effort to pressure
Mr.

Wilson, or his client, Fishtrap Properties, to significantly alter the proposed

subdivision development of 442 small lots to one with fewer lots that are significantly
larger.

Prosper does not have the authority to refuse to approve a subdivision on those

grounds, but it can pressure a developer to accede to their wishes through slow response,
various objections, etc.

Prosper raised a number of objections to the plat, causing the
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developers to return, the whole process taking almost six months. This experience, plus
statements made to Mr. Wilson, show a hostility toward the proposed development, and it
is relevant to the issue raised by Fishtrap of whether Prosper will try'to use any control
over wastewater service to pressure Fishtrap into altering its proposed development; such
pressure could take the form of delayed response to request for service or through the use
of unreasonable charges for the service. All of this relates to the willingness of Prosper to
act in good faith in providing service.

Page 15, line 6 through page 16, line 5.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. EvID.
401 and 402.

Mr. Wilson has not shown how his belief in Prosper's intentions or alleged bad

faith are relevant to this proceeding.
case.

Prosper's intentions are not an issue of law or fact in this

Protestant has protested Prosper's application to amend its CCN.

The proffered testimony

is not relevant to a CCN amendment because the testimony does not have any tendency to make
the existence of any fact that is of consequence more or less probable than it would be without
the testimony.
proceeding.

Prosper's alleged intentions are immaterial to any matter at issue in this

Protestants have not provided any statutory or regulatory basis upon which anything

other ability to serve will be considered in this proceeding.
testimony is improper.

As such, consideration of such

Further, the proffered testimony does not tend to prove any element of

Protestants' requested relief and, thus, is irrelevant and inadmissible and should be stricken
under TEX. R. EvtD. 402.

Additionally, the testimony regarding what Mr. Wilson believes

Prospers intentions in seeking a CCN amendment is inadmissible speculation, conjecture, and
opinion testimony under TEX. R. EvJD. 602, 701, and 702.

Mr. Wilson cannot possibly have
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personal knowledge regarding Prosper's intentions in seeking an amendment of its CCN.
Therefore, the testimony should be stricken.

Protestants' Response No. 19

Mr. Wilson's testimony that in the summer of 2002 that Mr. McRoy mistakenly
claimed that Prosper had a CCN for the proposed CCN area is relevant because it shows
Prosper's lack of seriousness and interest in providing services for the proposed service
area.

The evidence will show that Prosper obtained a CCN in 2000 for an area in Collin

County, but according to Mr. McRoy, city officials believed that they had also obtained a
CCN for Denton County area, the proposed service area. Not knowing for over two years
that they did not possess a CCN area for Denton County reflects absolutely no interest or
planning on the part of Prosper to provide services for this area, because otherwise, this
lack of a CCN would have materialized sooner. Prosper apparently sought this CCN for
Denton County with no intent to take any steps to provide wastewater services, and it is
Fishtrap's position that that is still Prosper's intent, i.e., to acquire the CCN for the area,
but not provide services.

Page 13, line 15 through line 20.
The testimony regarding what Mr. Wilson believes the meaning of alleged comments by
Prosper's

mayor is inadmissible speculation, conjecture, and opinion testimony under

TEx. R. EVID. 602, 701, and 702.

Mr. Wilson cannot possibly have personal knowledge

regarding the meaning of alleged statements made by Prosper's Mayor. Therefore, the testimony
should be stricken.
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Protestants' Response No. 20

Mr. Wilson's testimony is not conjecture or speculation.

He is reporting a

conversation that he was having with the mayor of Prosper regarding subdivision plat
approval and the obtaining of services for the property, and Mr. Dunmire's statement that
"We do not like small houses and the kind of people who live in them" is a statement that
needs little explanation to those individuals engaged in the conversation.

Mr. Wilson's

testimony is his personal opinion regarding what the mayor Mr. Dunmire meant in his
statement, and his opinion is based upon not only his conversation with the mayor, but his
opportunity to observe the mayor and assess his statements in the context of the whole
conversation.

Mr.

Wilson's opinion is a reasonable opinion to draw from the

circumstances in which he had personal involvement.

Page 14, line 20 through line 22.
The testimony regarding what Mr.

Wilson believes Prosper's City Council felt is

inadmissible speculation, conjecture, and opinion testimony under TEx. R. EvID. 602, 701, and
702.

Mr. Wilson cannot possibly have personal knowledge regarding the feelings of Prosper's

City Council. Therefore, the testimony should be stricken.

Protestants' Response No. 21

Mr. Wilson's testified that he saw "a very unhappy" city
council at the meeting to
consider Fishtrap's subdivision plat.

Mr. Wilson had been engaged for almost a year with

Prosper trying to obtain approval of his subdivision plat, he had experienced on rejection

of the subdivision plat with numerous objections from Prosper, and he knew based upon
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his dealings, negotiations and conversations with various Prosper city officials, including
Mr. McRoy, Mayor Jim Dunmire and others, that the city did not want to approve the
Fishtrap subdivision plat. Mr. Wilson is testifying about what he observed, a very unhappy
city council, unhappy because they obviously did not want to approve the subdivision plat,
but had no legal basis to disapprove it.

Page 15, line 6 through Page 18, line 10.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. EvID.
401 and 402.
proceeding.

Mr. Wilson has not shown how his belief in Prosper's intentions is relevant to this
Prosper's intentions are not issues of law or fact in this case.

protested Prosper's application to amend its CCN.

Protestants have

The proffered testimony is not relevant to a

CCN amendment because the testimony does not have any tendency to make the existence of

any fact that is of consequence more or less
probable than it would be without the testimony.
Prosper's alleged intentions are immaterial to any matter at issue
in this proceeding.

Protestant

has not provided any statutory or regulatory basis upon which anything other ability to serve will
be considered in this proceeding.

As such, consideration of such testimony is improper. Further,

the proffered testimony does not tend to prove any element of Protestants' requested relief and,
thus, is irrelevant and inadmissible and should be stricken under TEX. R. EVID. 402..
Additionally,

the testimony regarding what Mr. Wilson believes Prosper's intentions in seeking a

CCN amendment is inadmissible speculation, conjecture, and opinion testimony under
TEx. R. EvIrn. 602, 701, and 702.

Mr. Wilson cannot possibly have personal knowledge

regarding Prosper's intentions in seeking an amendment of its

CCN. Therefore, the testimony

should be stricken.

Fishtrap's Responses to Prosper's Objections to
Fishtrap's Prefiled Testimony and Exhibits

Received

09-21-2003

17:22

From-Levatino

Page 24

To-TCEQ

/ CHIEF CLERK

Page

025

From Sal Levatino To TCEQ Docket Clerk

Date. 9/21/03 Time: 5.19.44 PM

•

Page 26 of 50

•

Protestants' Response No. 22
Mr. Wilson's testimony is about why he believes the Town of Prosper is acting in
bad faith in seeking this CCN, and that is relevant to the ultimate issue of whether Prosper
should be awarded this certificate.

The awarding of a CCN is tantamount to granting a

monopoly on providing wastewater service in the proposed service area, and with those
monopoly rights comes a duty to provide service.

Mr. Wilson bases his testimony upon

observable facts and upon personal knowledge derived from his conversations, dealings
and negotiations with Prosper, and it is his opinion that Prosper is seeking this CCN in
order to delay development of Fishtrap's 107 acres or to bring pressure to bear on Prosper
to change the development and acquiesce to Prosper's demands to reduce the number of
lots and increase the size of the lots so that it is comparable to what Prosper is now
requiring within its city limits.

This testimony is both relevant and is based upon personal

knowledge and observation.

Page 10, line 8 through line 16.
The testimony regarding what Mr. Wilson believes Prosper's motivations in seeking a
CCN amendment

is

inadmissible

speculation,

TEx. R. EVID. 602, 701, and 702.

conjecture,

and opinion testimony under

Mr. Wilson cannot possibly have personal knowledge

regarding Prosper's motivations in seeking an amendment to its CCN. Therefore,
the testimony

should be stricken.
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Protestants' Response No. 23
See Protestant's Response No. 22 above.

Page 18, line 11 through line 22.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. EviD.
401 and 402.

Mr. Wilson has not shown Protestants' steps to secure wastewater service is

relevant to the case at hand. Protestants' steps to secure wastewater service are not an issue of
law or fact in this case. The proffered testimony is not relevant to a CCN amendment proceeding
because the testimony does not have any tendency to make the existence of any fact that is of
consequence more or less probable than it would be without the testimony. Protestants' steps to
secure wastewater service are immaterial to any matter at issue in this proceeding. Protestants
have not provided any statutory or regulatory basis upon which anything other than a CCN
amendment will be considered in this proceeding.
improper.

As such, consideration of such testimony is

Further, the proffered testimony does not tend to prove any element of Protestants'

requested relief and, thus, is irrelevant and inadmissible and should be stricken under
TEX. R. EVID. 402.

Protestants' Response No. 24
Mr. Wilson's testimony regarding the efforts
of Fishtrap to secure wastewater
service to the property is relevant. Fishtrap Properties, LLC is
the owner of the 107-acre
tract, and it has testified that the tract has been subdivided into 442 residential lots, which
obviously need utility services that are both timely and reasonable in costs.

As has been

testified, Fishtrap originally approached city officials in early summer of 2002, over a year
ago, to discuss its plans to subdivide the property into residential lots and to obtain utility
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services. After a year of dealing with the Town of Prosper, the subdivision plat was finally
approved in July of 2003, and it was only at that time that Fishtrap could seriously
investigate and seek utility service for its residential subdivision.

No party has a greater

incentive to seek the most timely and least expensive cost for wastewater service than
Fishtrap Properties. Mr. Wilson has testified that Upper Trinity is by far the most suitable
supplier of wastewater services, and Glenbrook Water Supply Corporation, as a non-profit
water supply corporation, is eligible to apply for service from Upper Trinity. If Fishtrap
can show to the satisfaction of the court that Glenbrook can obtain substantially quicker
service at far less cost, and comparability of cost and availability of service are some of the
criteria the court is to consider in determining whether to recommend granting the CCN

Prefiled Testimony of Thomas E. Taylor - Exhibit No. 4
Prosper does not object to the introduction of Mr. Thomas E. Taylor's
deposition as his
prefiled testimony, except as otherwise noted below, subject to optional completeness pursuant

to Tex. R. Evid. 106 and 107 as it is simply excerpts from a deposition conducted by Prosper's
counsel and is not a complete transcript of the deposition. Prosper wishes to reserve the right to
substitute with the complete transcript of the deposition conducted or portions thereof.

Prosper

does object to the extent that the proffered prefiled direct testimony offered is not the certified,
corrected, or sworn to copy of the deposition transcript.

Further, the deposition transcript being

offered as prefiled direct testimony is inadequate and improper in form as it is not in a question
and answer format as if the witness was asked the question by the counsel offering the prefiled
direct testimony.

Order No. 3, issued by Your Honor, is clear when the instructions for prefiled

direct testimony state that the format shall be that of a question and answer format.

Prosper

requests that the entirety of the testimony be stricken due to improper form.
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Prostestant's Response No. 25
Fishtrap will file the original Deposition with all corrections at the hearing.

With

respect to the question and answer format, the excerpts from the deposition are presented
in question and answer format, as is clearly seen from the prefiled testimony. Some of the
questions were proffered by Prosper's counsel and offered as such; these questions were
not needlessly repeated by Fishtrap's counsel. Prosper's objections are without merit.

Prosper makes the following objections to specific portions of Mr. Taylor's
testimony
and moves to strike each portion of the referenced testimony.

Page 15, line 9 through page 19, line 2; page 22, line 13 through 22.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. EvID.
401 and 402.

Mr. Taylor has not shown testimony regarding the Huffines, the Riverbend plant,

or the Peninsula plant is relevant to the case at hand.

Testimony regarding the Huffines, the

Riverbend plant, or the Peninsula plant are not issues of law or fact in this case. The proffered
testimony is not relevant to a CCN amendment proceeding because the testimony does not have
any tendency to make the existence of any fact that is of consequence more or less probable than
it would be without the testimony. Testimony regarding the HufFines, the Riverbend plant, or the
Peninsula plant are immaterial to any matter at issue in this proceeding.

Protestants have not

provided any statutory or regulatory basis upon which anything other than a CCN amendment
will be considered in this proceeding.

As such, consideration of such testimony is improper.

Further, the proffered testimony does not tend to prove any element of Protestants' requested
relief and, thus, is irrelevant and inadmissible and should be stricken under TEx. R. EvID. 402.
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Protestants' Response No. 26

The testimony regarding the "Huffines" tract is highly relevant, because it is land
situated closely to Fishtrap's property, yet Prosper has withdrawn its application to
provide service to this area and agreed to allow the Huffines tract to obtain service from
Upper Trinity. The Fishtrap property is even closer to the Upper Trinity facilities, and it is
illogical for Prosper to agree that it is suitable to allow the Huffines tract to seek service
from Upper Trinity Regional Water Authority, but not Fishtrap Properties.

The same

factors and reasons applicable to the Huffines tract is applicable, even more so, to
Fishtrap's 107 acres.

Preffled Testimony of James Travis Roberts - Exhibit No. 5

Prosper does not object to the introduction of Mr. James Travis Roberts's deposition as
his prefiled testimony, except as otherwise noted below, subject to optional completeness
pursuant to Tex. R. Evid. 106 and 107 as it is simply excerpts from a deposition conducted by
Prosper's counsel and is not a complete transcript of the deposition. Prosper reserves the right to
substitute with the complete transcript of the deposition or portions thereof.

Prosper does object

to the extent that the proffered prefiled direct testimony offered is not the certified, corrected, or
sworn to copy of the deposition transcript.

Further, the deposition transcript being offered as

prefiled direct testimony is inadequate and improper in form as it is not in a question and answer
format as if the witness was asked the question by the counsel offering the prefiled direct
testimony.

Order No. 3, issued by Your Honor, is clear when the instructions for prefiled direct

testimony state that the format shall be that of a question and answer format. Prosper requests
that the entirety of the testimony be stricken due to improper form.
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Protestants' Response No. 27
Fishtrap will file the original James Travis Roberts Deposition with all corrections
at the hearing.

With respect to the question and answer format, the excerpts from the

deposition are presented in question and answer format, as is clearly seen from the prefiled
testimony. Some of the questions were proffered by Prosper's counsel and offered as such;
these questions were not needlessly repeated by Fishtrap's counsel. Prosper's objections
are without merit.

Prosper makes the following objections to specific portions of Mr. Taylor's testimony
and moves to strike each portion of the referenced testimony.

Prefiled Testimony of Jennifer D. Finley - Exhibit No . 6
Prosper does not object to the introduction of Ms. Jennifer D. Finley's deposition as her
profiled testimony, except as otherwise noted below, subject to optional completeness pursuant
to Tex. R. Evid. 106 and 107 as it is simply excerpts from a deposition conducted by Prosper's
counsel and is not a complete transcript of the deposition. Prosper reserves the right to substitute
with the complete transcript of the deposition or portions thereof.

Prosper does object to the

extent that the proffered prefiled direct testimony offered is not the certified, corrected, or sworn
to copy of the deposition transcript.

Further, the deposition transcript being offered as prefiled

direct testimony is inadequate and improper in form as it is not in a question and answer format
as if the witness was asked the question by the counsel offering the prefiled direct testimony.
Order No. 3, issued by Your Honor, is clear when the instructions for prefiled direct testimony
state that the format shall be that of a question and answer format.

Prosper requests that the
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entirety of the testimony be stricken due to improper form.

Additionally, Prefiled Direct

Testimony of Jennifer D. Finley has already been filed by Prosper on July 25, 2003.

Protestant's Response No. 28
Fishtrap will file the original Jennifer D. Finley Deposition with all corrections at
the hearing.

With respect to the question and answer format, the excerpts from the

deposition are presented in question and answer format, as is clearly seen from the pret"iled
testimony.

Prosper's objections are without merit. Fishtrap is filing as part of its prefiled

testimony this deposition testimony of Ms. Finley, as it is required to do, because it is part
of its direct evidence. Prosper's objections are clearly without merit here.

Prosper makes the following objections to specific portions of Mr. Taylor's testimony
and moves to strike each portion of the referenced testimony.

Page 31, line 17 through page 34, line 1.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. EvzD.
401 and 402. Protestants have not shown how the testimony regarding the approval of the
Glenbrook Estates Subdivision is relevant to the case at hand. Testimony regarding the approval
of the Glenbrook Estates Subdivision is not an issue of law or fact in this case.

The proffered

testimony is not relevant to a CCN amendment proceeding because the testimony does not have
any tendency to make the existence of any fact that is of consequence more or less probable than
it would be without the testimony.

Testimony regarding the approval of the Glenbrook Estates

Subdivision is immaterial to any matter at issue in this proceeding.

Protestants have not

provided any statutory or regulatory basis upon which anything other than a CCN amendment
will be considered in this proceeding.

As such, consideration of such testimony is improper.
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Further, the proffered testimony does not tend to prove any element of Protestants' requested
relief and, thus, is irrelevant and inadmissible and should be stricken under TEX. R. EVID. 402.

Protestants' Response No. 29

Fishtrap's contention is that Prosper is not seeking this CCN in good faith or with
the intent to provide wastewater service to the proposed area, but that it is seeking to
obtain the CCN for the proposed service area in an attempt to stop Fishtrap from
developing its 107 acres or to bring pressure to bear upon Fishtrap to make significant
changes and concessions to the proposed development, such as reducing the number of lots
or increasing the size of the lots.

Such evidence is a valid consideration in determining

-whether the CCN should be granted.

Ms. Finley's testimony corroborates Fishtrap's

position that various city officials were not happy with the proposed Glenbrook Estates
Subdivision and wanted Fishtrap to reduce the number of lots and increase the size of the
lots.

Fishtrap refused to do this, and as a result had difficulty obtaining approval of its

subdivison plat. Prosper's application for a wastewater CCN for the
area would give
Prosper other means to try and accomplish its goal by another method, withholding or
delaying the granting of wastewater service to the Fishtrap Property.

Page 37, line 5 through 18.
Prosper objects to and moves to strike this testimony as irrelevant based on TEx. R. EVID.
401 and 402. Protestants have not shown how the testimony regarding membership in the Upper
Trinity Regional Water District is relevant to the case at hand. Testimony regarding membership
in the Upper Trinity Regional Water District is not an issue of law or fact in this case.

The

proffered testimony is not relevant to a CCN amendment proceeding because the testimony does

Fishtrap's Responses to Prosper's Objections to
Fishtrap's Prefiled Testimony and Exhibits

Received

09-21-2003

17:22

From-Levatino

Page 32

To-TCEQ

/ CHIEF CLERK

Page

033

From Sal Levatino To. TCEQ Docket Clerk

Date. 9/21/03 Time. 5.19.44 PM

Page 34 of 50

I
f

•

•

not have any tendency to make the existence of any fact that is of consequence more or less
probable than it would be without the testimony. Testimony regarding membership in the Upper
Trinity Regional Water District is immaterial to any matter at issue in this proceeding.
Protestants have not provided any statutory or regulatory basis upon which anything other than a
CCN amendment will be considered in this proceeding.
testimony is improper.

As such, consideration of such

Further, the proffered testimony does not tend to prove any element of

Protestants' requested relief and, thus, is irrelevant and inadmissible and should be stricken
under TEX. R. EvID. 402.

Protestants' Response No. 30

This testimony is relevant because the Upper Trinity Regional Water Authority has
both water and wastewater facilities very close to the Fishtrap Properties, and thus the
Upper Trinity is in a position to furnish these services timely and inexpensively, especially
in comparison to the alternatives suggested by Prosper, i.e., North Texas Municipal Water
District and the City of Frisco. Prosper, having been a member of Upper Trinity for ten
years, and only having recently terminated its membership, is well aware of this alternative
for water and wastewater service, but it has doggedly refused to enter into discussions with
Upper Trinity for the purpose of providing services, because it knows that this service can
be furnished very quickly and inexpensively, which would allow Fishtrap to begin
development of its 107 acres. By refusing to deal with Upper Trinity and instead, seeking
service from North Texas Water Municipal District or the City Frisco, which has no
present facilities to service the property, Prosper can continue to delay Fishtrap
indefinitely and to bring pressure upon Fishtrap to accede to its demands to lower the
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density of the project. This refusal to deal with a known supplier of utility services is more
evidence of Prosper's bad faith in seeking this certification.

Page 39, line 15 through 19.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. EVID.
401 and 402. Protestants have not shown how the testimony regarding the ability for the Upper
Trinity Regional Water District to provide wastewater service is relevant to the case at hand.
Testimony regarding the ability for the Upper Trinity Regional Water District to provide
wastewater service is not an issue of law or fact in this case.

The proffered testimony is not

relevant to a CCN amendment proceeding because the testimony does not have any tendency to
make the existence of any fact that is of consequence more or less probable than it would be
without the testimony.

Testimony regarding the ability for the Upper Trinity Regional Water

District to provide wastewater service is immaterial to any matter at issue in this proceeding.
Protestants have not provided any statutory or regulatory basis upon which anything other than a
CCN amendment will be considered in this proceeding.
testimony is improper.

As such, consideration of such

Further, the proffered testimony does not tend to prove any element of

Protestants' requested relief and, thus, is irrelevant and inadmissible and should be stricken
under TEX. R. EVID. 402.

Protestants' Response No. 31

The Upper Trinity Regional Water Authority is a wholesale provider of water and
wastewater services. It is statutorily authorized to offer wholesale services to retail services
including its members and nonmembers, such as cities, special districts and non-profit
water supply districts. With respect to Fishtrap Properties, the Upper Trinity has facilities
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already built or under construction and near completion that could quickly and
inexpensively provide water and wastewater service to Fishtrap's 107 acres. Prosper could
acquire services from Upper Trinity, and could in turn provide these services to Fishtrap
Properties.

But Prosper has steadfastly refused to talk to or negotiate with Upper Trinity

and has instead sought services from North Texas Municipal Water District and the City of
Frisco.

Prosper's plan is to utilize the Panther Creek wastewater treatment plant, which

has only been permitted-but not constructed or even designed.

With respect to the

Stewart Treatment Plant owned by the City of Frisco, it is several miles from the Fishtrap
property, and there are no distribution lines to carry the effluent from Fishtrap's property
to Stewart Creek In contrast, Fishtrap property is approximately 3,200 feet from Upper
Trinity's lift station and would require only a gravity line, as opposed to lift stations and
force mains.

The only explanation for Prosper's refusal to contract with Upper Trinity

can be attributed to its underlying motivation of stalling and obstructing Fishtrap's
development, until and unless Fishtrap accedes to its depends regarding the density of the
project.

Page 44, line 6 through page 45, line 25; page 51, line 9 through page 52, line
11.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. EvID.
401 and 402. Protestants have not shown how the testimony regarding any settlement agreement
is relevant to the case at hand.

Testimony regarding any settlement agreement is not an issue of

law or fact in this case. The proffered testimony is not relevant to a CCN amendment proceeding
because the testimony does not have any tendency to make the existence of any fact that is of
consequence more or less probable than it would be without the testimony. Testimony regarding
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any settlement agreement is immaterial to any matter at issue in this proceeding.

Protestants

have not provided any statutory or regulatory basis upon which anything other than a CCN
amendment will be considered in this proceeding.
improper.

As such, consideration of such testimony is

Further, the proffered testimony does not tend to prove any element of Protestants'

requested relief and, thus, is irrelevant and inadmissible and should be stricken under
TEx. R. EVID. 402.

Protestants' Response No.32

The settlement agreement referred to in this testimony is the agreement by Prosper
to amend its application to amend its CCN by removing the area covered by the settlement
agreement from the proposed settlement agreement. This has been a matter of court filings
by Prosper. Basically, Prosper is agreeing that it was proper that this area, which is very
similarly located as is Fishtrap, be removed from the proposed service area to be covered
by the amended CCN. In fact, the Fishtrap property is more suitably located to receive
services from Upper Trinity than the property removed from the proposed service area,
because it is closer to Upper Trinity facilities. By agreeing to remove this nearby area from
its proposed service area, Propser is admitting that this area, including the Fishtrap
property that is located nearby, could be better served by the Upper Trinity. It is illogical
to cut out this approximate 500 acres, which is located in the middle of the proposed service
area, but not the Fishtrap property that is located at the extreme southwest corner of this
proposed service area, and therefore, this testimony is relevant to the issue of Prosper's bad
faith in seeking to obtain this CCN.
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Prefiled Testimony of Edward S. McRoy - Exhibit No. 7
Prosper does not object to the introduction of Mr. Edward S. McRoy's deposition as his
prefiled testimony, except as otherwise noted below, subject to optional completeness pursuant
to Tex. R. Evid. 106 and 107 as it is simply excerpts from a deposition conducted by Prosper's
counsel and is not a complete transcript of the deposition. Prosper reserves the right to substitute
with the complete transcript of the deposition or portions thereof.

Prosper does object to the

extent that the proffered prefiled direct testimony offered is not the certified, corrected, or sworn
to copy of the deposition transcript.

Further, the deposition transcript being offered as prefiled

direct testimony is inadequate and improper in form as it is not in a question and answer format
as if the witness was asked the question by the counsel offering the prefiled direct testimony.
Order No. 3, issued by Your Honor, is clear when the instructions for prefiled direct testimony
state that the format shall be that of a question and answer format. Prosper requests that the
entirety of the testimony be stricken due to improper form.

Protestant's Response No. 33
Fishtrap will file the original Edward S. McRoy Deposition with all corrections at
the hearing.

With respect to the question and answer format, the excerpts from the

deposition are presented in question and answer format, as is clearly seen from the prefiled
testimony. Prosper's objections are without merit.

Fishtrap's Responses to Prosper's Objections to
Fishtrap's Prefiled Testimony and Exhibits

Received

09-21-2003

17:22

From-Levatino

Page 37

To-TCEQ

/ CHIEF CLERK

Page

038

From. Sal Levatino To TCEQ Docket Clerk

Date. 9/21/03 Time. 5.19.44 PM

Page 39 of 50

I
y

•

•

Prosper makes the following objections to specific portions of Mr. McRoy's testimony
and moves to strike each portion of the referenced testimony.

Page 10, line 3 through page 14, line 14; page 15, line 1, through page 16, line
7.
Prosper objects to and moves to strike this testimony as irrelevant based on TEX. R. EVID.
401 and 402. Protestants have not shown how the testimony regarding the Protestants' plat
approval is relevant to the case at hand.
not an issue of law or fact in this case.

Testimony regarding the Protestants' plat approval is
The proffered testimony is not relevant to a CCN

amendment proceeding because the testimony does not have any tendency to make the existence
of any fact that is of consequence more or less probable than it would be without the testimony.
Testimony regarding any settlement agreement is immaterial to any matter at issue in this
proceeding.

Protestants have not provided any statutory or regulatory basis upon which anything

other than a CCN amendment will be considered in this proceeding.

As such, consideration of

such testimony is improper. Further, the proffered testimony does not tend to prove any element
of Protestants' requested relief and, thus, is irrelevant and inadmissible and should be stricken
under TEx. R. EvID. 402.

Protestants' Response No. 34

The testimony relating to the Fishtrap subdivision is relevant because Prosper's
objection to the density and size of the residential lots is the reason Prosper is seeking to
amend its CCN. Initially, Fishtrap's application for approval of its subdivision was
rejected for numerous reasons, and then resubmitted.

During this process, various

officials, including Mr. McRoy, the town mayor and others expressed disapproval with the
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