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House Bill (HB) 1600 and Senate Bill (SB) 567 83ra

Legislature, Regular Session, transferred the functions
relating to the economic regulation of water and sewer

utilities from the TCEQ to the PUC effective

September 1, 2014
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APPLICATION OF THE TOWN OF §
PROSPER TO AMEND SEWER §
CERTIFICATE OF CONVENIENCE §
AND NECESSITY (CCN) NO. 20888 §
.IN DENTON COTJNIY, APPLICATION §
NO. 34004-C §

BEFORE 'Y'H)N', STATE OFFICE

OF

ADMINISTRATIVE HEARINGS

PROSPER'S OBJECTIONS TO AND MOTION TO STRIIKE ADDITIONAI. EVIDENCE
.PRESENTED BY FISHTRAP P12OPrR'TII;S. L.L.P.

TO THE'HONORABLF ADMINISTRATIVE LAW 7Up(3'S:

COMES NOW, the Town of Prosper (":Prosper") and files these objections to the

Additional. Evidence Presented by Fishtrup Properties, L.L.P. ("f-ishtrap") in its letter to Your

Honor dated April 5, 2005, in the abovc-styled mattcr, and respectfully shows the Administrative

Law Judge ("AL.T") the following:

Prosper objects to and moves to strike the additional evidence presented by Fishtrap in its

letter to Your Honor dated April. 5, 2005 ("Letter"'). Specifically. FishiTap attaches two

documents to their Letter in the hopes to confuse, deceive, or argue that Prosper's water

certificate of convenience and necessity is somehow invalid.' Prosper strongly objects to this

additional evidence now being sought for introduction into the record and for Fishtrap's

additional argument that should have been included in its Closing Argument or Reply Brief The

introduction of such evidence and argument after the close of evidence in this proceeding is

improper.

Fishtrap had ample opportunity to present relevant evidence regarding 'Prosper's

Application. It chose not to present the evidence that it now seeks to introduce at the Hearing on

the Merits. T'ishtrap Properties provided three live witnesses and multiple witnesses by

deposition at the Hearing on the Merits and never sought to introduce evidence regarding the

Spccific.zlly, Attachments 2 and 3 to t[te Lctter wcrc ncvcr offarcc], nor accepted, into the evidentiary record
In this proceeding, Attnclxntcnt 1 is in cv'tdcncc as It was attached to the prclilcd teytimany of Uoughu
Mouscl, APP. Ex. 105, Attachment DM-8.
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validity of Prosper's water ccrtifxcatc of convenience and necessity. Indeed, no such evidence

should have been allowed as Fishtrap success on its appeal is wholly speculative. The close of

all evidence occurred on Februtt.r}► 14, 2005.'" Fishtrap has not satisfied any of the rcquircruents

to introduce additional evidence in this proceeding.3 Tndeed, Fishtrap had ample opportunity to

develop its case. The introduction of additional evidence after the close of evidence is improper,

highly prejudicial, and would cause an injustice to Prosper. Additionally, the evidence that the

party seeks to iatroducc is irrelevant, speculative, and not decisive to Prosper's Application.

Prosper objects to and moves to strike Attachments 2 and 3 and the correlative legal

argument contained in Fishtrap's Lcttcr.

Regarding Prosper's provision of draft Findings of Fact and Conclusions of Law, it is

common practice in proceedings before the TCEQ that the Applicant provides such. document.

Nowhere in the rule is there such a prohibition. Fishtrap merely seeks a third bile at the apple to

continue to assert its spurious, irrelevant banter, guised as Findings of Fact and Conclusions of

Law.

PRAYER FOR RELIEF

Based on the foregoing, Prosper respectfully prays that the Administrative Law Judge

sustain the objections and strike the evidence and argument discussed above and denies Fishtrap

Properties, L.L.P. leave to file draft Findings of Fact and Conclusions of Law. further, Prosper

prays for any additional relief to which it has shown itsclfjustly entitled.

Respectfully submitted,

RUSSELL, MOORMAN & RODRiGUE7., L,-L,-P_
102 W. Morrow Street, Suite 103
Georgetown, Texas 78626
(51.2) 930017
(512) 95V-Y742 (Vu.x)

-e

KERRY E .
State Bar N 17A20

K.
2

Order No. 45 allowed the Executive Airector of the ammission to withdraw its Request for Additional
EvidcnCC. No odter party requested to enter additional evidence.

' Tex, R. Civ. Proc. 270 and In re S,L,.M, and l.s1,!►1, 97 S.W.3d 224,230 ('1"cx. App,-Amarillo 2002, n.p.h.).
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ARTLJ7to -D. 'ROllRIGUEZ, JR.
State Bar No. 00791551

ATTORNEYS FOR PROSPER

PROSrr:rr'S OBJi?CTlON TO Allll111ONN. ]:VIDr-.NCIi 3
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CERTIFICATE OF SERVICE
I hereby certify that on this 8th day of April 2005, a true and correct copy of the

foregoing document has been sent via facsimile, first class rnail, or hand-delivered to the
following:

State Office of Administrative Hearings
Honorable 3ames Norman
Administrative Law Aldge
300 West 15th Street, Suite 502
P.O. Box 13025
Austin, Texas 78711-3025
Fax: 512/ 475-4994

Public Interest Counsel
Mr. Blas Coy, Attorney
Office of the Public Interest Counsel
TCBQ - MC 103
P.O.13ox 13087
Austin, Texas 78711-3087
Fax: 512/ 239-6377

Executive Director of the TCEQ
Mr. Mr. James Parker
'Environmental Law Division
TCEQ - MC 173
'i'.O.13ox 13087
Austin, TX 78711-3087
Fcx: 512/ 239-0606

Docket Clerk
Office of the Chief Clerk
TCBQ - MC 105
P.O. Box 13087
Austin, Texas 78711-3057
Fax: 512/239-3311

PItOShGft'S OFUGCT1oN TO ADll1T10NAL. EvIL)k:Ncli 4

Fishlrap Properties & Gleobrook
Estates
Mr. Sal LevlttiIo

1524 S. U-1 35, Suite 234
Austin, Texas 78746
Fax: 512/482-0051

Mr. Skip Newsom
'Fisher & Newsom, P.C.
3724 Te5mon Street, Suite 210
Austin, Texas 78731
Fax: 512/477-2860
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RUSSELL, MooRMAN & RODRIGUEZ, L.L.P.
Attorneys at Law

102 Morrow, Suite 103
Georgetown, Texas 78626

Phone (512) 930-1317 E-mail: a:codriguez@rrrurlawf.rnl,com Fax (512) 930-7742

FAX COVER SHEET

Date: April 8, 2005

SOAR Docket Clerk

Honorable James Norman

James Parker

Sal Levatino

Fax: (512) 475-4994

Fax: (512) 475-4994

Fax: (512) 239-0606

Fax: (512) 482-0051

Skip Newsom Fax: (512) 477-2860
Bias Coy Fax: (512) 239-6377
Docket Clerk, TCEQ Fax: (512) 239-3311

Client Number: 190-00

FROM: :Kerry Russell/ Art Rodriguez

Direct Phone: (512) 930-1317

PAG ES: ^ PAG.CS + COVER PACE

Commcnts:
Prosper's Objections to and Motion to Strike Additional Evidence Presented by FishtrapProperties, L.L.P.

Notice: The following material is intended for the use of the individual or entity to which
it is addressed. The material may contain information that is attorney-client
privileged, or otherwise confidential and exempt from disclosure under law. If
you are not the specified recipient, do not read this material. Any use,
dissemination or copying of this material is strictly prohibited. If you have
received this material in error, please notify us by telephone at the above number
and return the material to us by U.S. Mail.
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