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THE STATE 0F TEXAS

COUNTY OF DALLAS)
. , .

THIS MEMORANDUM OF AGREEMENT made this day by and be-

tween SABINE RIVER AUTHORITY OF TEXAS, a governmental agency

of the State of Texas, acting by and through its duly authorized President

and attested by its Secretary, hereinafter referred to as "Authority",

and the CITY OF DALLAS, TEXAS, a municipal corporation of the State

of Texas, acting by and through its duly authorized City Manager and at-

tested by the City Secretary, hereinafter referred to as "Dallas", for

the purpose of constructing that certain dam and reservoir known as Iron

Bridge, located between Rains and Van Zandt Counties on the Sabine River

and embracing lands within Rains, Van Zandt and Hunt Counties, do hereby

agree as follows:

W ITItIESS ETH:

-GENERAL

L

Dallas shall make possible the financing of the entire dam and

reservoir cost either by contract under the terms of which the Authority

can issue revenue bonds in the amount necessary for construction of the

Project and the acquisition of the necessary lands, or by any other lawful

method acceptable to Dallas.

IL

The Authority shall acquire and own in its name, all land and flow-

age easements required for said reservoir and dam and for the operation

thereof, shall construct and own the dam, spillway and outlet works, all

of which land, flowage easements and properties collectively being known

as the "Project. "

III.

Dallas shall construct and own the intake and pump station, together

with the pipeline facilities connecting the intake with the pump station, all

to be used for withdrawal of its share of the stored water, collectively
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nnown as "Dallas-owned Facilities. to In this connection Dallas will like-

4L • wise be granted by Authority any needed rights-of-way for pipe lines,

power lines, communication lines, and other installations to be made

over and across the property of the Authority. Dallas shall have the right

to determine the location and size of the site on which shall be located

the Dallas-owned Facilities which shall be adequate for the purposes

intended and shall provide for reasonable future expansion. Dallas may

improve the site to meet its needs, enclose it for protection, and main-

tain and operate the site and such improvements thereon as it may deem

necessary. Likewise, adequate means of ingress and egregs shall be

made available to both parties over the entire property constituting a

part of the Project. The Authority will convey to Dallas the land required. .} .

for the Dallas-owned Facilities and execute proper easements and rights-..

of-way for pipe lines, power lines, communication lines, and other. . ••••,
. . _.' '

facilities that Dallas may install, together with necessary roads for
. . • • . . • - ^

means of ingress and egress, which roads shall be constructed of material

{ to serve as all-weather roads, and said roads will be maintained by the

. Authority. The Authority shall have the right of entry to the Dallas-owned
• .. _.

Facilities at all reasonable times for purposes of inspection.

IV.

- In the matter of providing means of financing the cost of the Pro-

ject, Dallas shall not be required to pay any part of the cost at any time

of intakes and pumping facilities needed for the withdrawal of water for

other municipalities or water users with which the Authority may make

contracts for a part of the water which belongs to the Authority under

this contract. As provided in the definition in Section II the outlet works

shall be considered a part of the dam and a part of the "Project", the

^ cost of which is a part of the Project cost.

V.,. .
„ y^^isy^h^33 ^C+^ta^e;^s3^^3st3ight40.414ize an.fuidivideck-t. -

, *ewie^
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4L` ad:111h: 114d?s!ii^;^^'^!.ar^^F^iep1^'^tlCia?^s2k,h^Yo parmausnt. 'y^

°hMt„^'^°'„t't'.c^`^-^?^^^i#'per^eut:af .tho-Atorag4>

"h Pu?^asae as,th*W

All water withdrawn from the reservoir

by Dallas and the Authority, or other parties to whom either might, , .

assign a portion of its water rights, shall be accurately measured by

the withdrawing parties and records of withdrawals shall be available to

both Dallas and the Authority. Gor the purpose of measuring water re-

i leased or withdrawn from the reservoir, the Authority and Dallas sb4m

employ the most modern and accurate measuring devices generally utilized

for such purposes, and as mutually agreed upon by Dallas and the Authority.

's .
♦ Measuring devices shall be provided at any intake structure or other point

along the reservoir shore where water is withdrawn directly from the

reservoir. The party making such withdrawal shall install and bear the

expense of the measuring devices. Any gages necessary to measure

inflow to the reservoir, reservoir level. and outflow from the reservoir

shall be established during construction. The cost of installing such gages

'• shall be considered a part of the cost of the Project. Operation of the
^.. - .

gages and the analysis of their records shall be considered a maintenance
• .

and operation expense of the Project and paid as provided in Section XX

of this contrac^

VI.
..

Timpast^^o ze^beiv^^r$s?±^e' e fl erblig _ the^asa .ti. 9::u .40

t3s^aud LovFisiana; To

e7deat4hab'erqter,^.i*_Jcr;^ ^cete^sed from the;-xeservoir to:.oatisfy the

_#8^aI. pvao# .such. •rsl•eased, wate-.^ . .

e^^Cb*r9*A_M_1,irrs# #kat-o^4,'bY;33a3;sszarrd twe^r (^g'o} -per =cent

,3h^ ^iathoxftY.

VIL

-1 4r the
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n^^ttcroaeh ctp^^^sY1^cetiur^'^ha^^lghtiut?^is ^af t^e^r^s^.^t;t^ie. other;
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ad • ' P^4..^^#t^4,•,̀̂ f??s_o,^riz^g,sttt^d^e44n®w: ia>i.p^ogxaa^s

t^'i^►dr^W-jAgkttaAAllhosi^y=,both asAR aanouni.^

^• ti^^l^,'^s..^l^^.^t^t^'astxs^tt^the^sub^^af^ eepa^rat'^

vIII.

tPUa ►l;rigtit`to ase

;•
Sfi^iz!^^^^el^e^_. . . __ . m^ s^^5e^-^#r^as'-Vvhi6tt_^ par^

o1qb0-11apgbLSiollW^ y^.s nIplE:t¢F'^'RB II6e- . y*

•.. ,
sle^tth4ttcCtr^r^^i;hfa^c^!to-As teAsoiqc;Rf pa12a.a,it mag advise the..- : . ., .

.^
)pt-svat^?o&WzteT;^,-era 4?ging'to p4li",which at the moment

.

^ ^^l^trr^t^eadsk ^sraztpoik #^L2^^#ty iB ^atitr^rf z^,d to .n$gotiata

^;ssl^i^^Of^#^l^Bigaa^r^d^!` tK ^it^"^t^r ;ih'exs ^tvailab3$ _which.has-beert

• 'd,ecl^xat^^^^B-•by,=:D..alla_ . .. ^'a^r,^^-:^allaa.^:of;the_;^.

t,^e^,^4d^g^c^_^€ft}tei;^a^,E^;^^^'^c#^^^he;Antlsa^it^1_^zsay deliyeryibe

. ^e rQ^tke?^rchases,s-,,•^3^a^^n^Aa^^e; ^re^cei^rad^y,:the. Authority.. - ._: . .
.l_

f^ani ^he^s^#-^a^lt=^e^ ier to^b At*Dal2as after compen»

.;
attting:Antb^ty^fa^tlt^^pe^a^`e^^rrasi=3s^l;i^ :connection ^.,__ . . .

ly.sevel"^eh ;.saie , by,#lia•Authorityv.. ..._ _. . .

!*;lra3ajsacixcnr.,inaer^.

f1
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1
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• ^Stlx^:fi^^^tt^^ -kas+Ct^ ut►ly ^ruan^ to"thi$..grovisions^^

a^d;^sy^'^^^^"'^•.^^^d^r^>^t;!^atj^t^ta^.-c^ ^a}1-^r^at^,.no : ^

^opt^^ 3ri^t,^.:tfrs^ar^#tas+g3c.t►r^ttte^^a^4^i '̂ ^^^nf^t pf the- -4

2-ax *r4bWFVifi'oiatAW^t^^ti^'E^L during the terxn2•-

tt4

^^ at^dec^^s ^cos^t^abt^'^

• IX.

If Authority desires to use any of Dallas-owned Facilities or trans-

mission pipe lines for delivery of water to Authority's other customers,

•'i -
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• whether municipalities or others, suitable arrangements and proper
e^

compensation shall be made to be determined by mutual agreement.

X.

Th Pe roject shall be operated and maintained by the Authority,

the expense thereof to be paid in accordance with the provisions of Section
^ • .

XX of this contract. The Dallas-owned Facilities shall be owned, oper-

ated and maintained by Dallas.

XI.

The Authority shall make rules and regulations governing the use

of the reservoir and adjacent lands owned by the Authority and such rules

- .
shall prohibit any use of the water and lands that would result in pollution

` i.•^ . . ^ and contamination of the water which would render it unsafe for domestic.
• , . .. .

and municipal purposes, The Authority will properly police the reservoir.^ ! .

.

•

property. All such powers shall be exercised and such daties shall be
, . • • . • i - ;

performed by the Authority in accordance with the applicable provisions

of law which are found in Section 26 of the Act creating Authority.

. XII• ^ .

The execution of this contract has been duly authorized in accor-

• . dance with law at an election held in the City of Dallas on the 31st day of

January, 1956, ' The parties hereto recognize the possibility that in

order to implement the prompt completion of the Project, supplemental

} contracts may be necessary from time to time which, of course, must

... be within the perimeter of the law creating the Authority, and laws.• `

amendatory thereof, and within the legal powers of Dallas. Any such

supplemental contract will be subject to negotiation between the parties.

ACQUISITION OF LAND AND CONSTROGTION

XIII.

Authority has selected its consulting engineers to design and

supervise construction of the Project, viz: Forrest & Cotton, Dallas,

Texas. A separate contract between the Authority and Forrest & Cotton

as engineers, executed on the 6th day of May 1956, is hereby confirmed

and approved by Dallas.

,
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. XIv

Authority has selected Byron Tinsley of Orange, Texas, as at-

torney to perform legal work in connection with this Project. A separate

contract between the Authority and said attorney, bearing even date

herewith, is hereby confirmed and approved by Dallas.

xV.

Inasmuch as the Authority has already selected and appointed a

• General Manager for the Sabine River Authority of Texas, it is agreed

that such Manager will also serve as General Manager of the Iron Bridge

Division of the said Sabine River Authority of Texas. In the event such

position of General Manager should become vacant for any cause whatso-

ever, the Authority will appoint a suitable person to perform that service.

The Authority has defined the duties of the General Manager to be per-

formed by him in connection with the land acquisition and construction

phase of this Project and if additional duties are assigned to him or such

dutie•s are modified, then the same will be evidenced by a resolution of

the Board of the Authority.
.^ . .

XVI.

For the land acquisition and construption phase of this Project,

Authority shall prepare and submit to Dallas for its approval a mode of

procedure. listing personnel, proposed salaries and other financial re-

quirements for engineering services and land acquisition. The financial

requirements for personnel, overhead, salariea, engineering expense

and land acquisition shall set out a time schedule, which shall be divided

into three phases, vi*:

(a) Proposed expenditures that will be necessary up until

the time of the awarding of the construction contract for the

erection of the dam;

(b) Schedule of financial needs for the above purposes

following the time after the contract for the construction of

the dam is let; and -

. -lS- a
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ae • •(c) Any contracts or expenditures not otherwise provided

for elsewhere in this contract or under (a) and/or (b) above

and same will be subject to the approval of Dallas.

XYII.

The acquisition of land, rights-of-way, road and utility reloca-

tions and/or flowage easements for the Project of necessity must be the

c' c primary responsibility of Authority. To facilitate the land acquisitioa

• program, Dallas reserves the right, at its option, to have the City At-

torney provide one of his assistants, or otherwise, who will cooperate

with the attorneys who shall be selected by the Authority for the land

acquisition program. The compensation for such attorney shall be paid

^ • by the Authority as a part of the land acquisition costs, provided, how-

ever, that if only part of his time is taken up with this service, then

'. • only such part thereof will be charged as may be properly apportioned

thereto. Before any land or easements are acquired, they shall first

be appraised by competent appraisers' selected by Authority, the

{ compensation to be approved by Dallas. All lists of appraisals shall be

submitted to Dallas for comments and suggestions and after such com-

ments and suggestions shall have been considered by Authority and

• reconciled, Authority Will undertake to acquire such properties within

the appraisal figure in each instance. If condemnation proceedings

• are necessary the figure finally fixed by the Courts shall be effective

as to that property. Property to be acquired, other than through con-

demnation, must be within the appraisal limits unless Dallas shall ap-

prove the payment of a figure higher than the appraised figure. Dallas

shall have the right to review any proposed condemnation proceedings

prior to their filing. Approval or disapproval by Dallas shall not be

unreasonably withheld.

• XYIIL

Prior to advertising any phase of the con struction program. all

plans in connection therewith prepared by the engineers shall be sub-

mitted to and approved by the duly authorized repro sentatives of Dallas.
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• .,

All construction work of any kind whatsoever, and including clearing

and grubbing of certain portions of the reservoir area, shall be done only

after such work has been duly advertised, as required by law, and after

sealed bids have been received, opened and read at such place as shall be

agreed upon between Authority and Dallas. Construction contracts shall be

awarded by the Authority to the lowest and best bidder on the several phases

of construction and approved by the City Council of Dallas. Following the

award, a formal contract will be duly executed between the Authority and the

successful bidder, and the form of such contract shall be approved by Dallas.

The plan and supporting budget shall include the cost of relocation

of all roads, power lines, telephone lines, pipe lines, cemeteries and other

utility adjustments within the legal liability of the Authority, and shall be

subject to the approval of Dallas.

..
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In order to properly and expeditiously conduct the direction of said

Project, the Authority shall establish an office at Greenville, Texas, and

sub-offices, if necessary, at such place or places as may be deemed neces-

sary, and maintain said office or offices until the construction program has

been completed and acquisition of all lands has been consummated. Authority

shall provide office space for representatives of Dallas, such as the City

Auditor, City Attorney and Water Department. Authority shall prepare an

operational plan and budget for this office, which plan and budget shall be

subject to approval by Dallas. The salaries and necessary traveling expense •

of the representatives of the City Auditor, City Attorney and Water Depart-

ment shall be chargeable as part of the cost of the Project and if any of the

above serve only part time on this Project, then their salaries shall be

properly apportioned as the case may be. After the Project becomes opera-

tional, the Authority will maintain an office at a location to be agreed upon

by the parties and the expense thereof will be determined in accordance with

Section XX hereof.

TEMPORARY AND PERMANENT FINANCING
DURING CONSTRUCTION PHASE

XIX.

(A) To facilitate the early acquisition of land necessary for the dam



a

p14'^

^ ^.

. ., ,

Oh.
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site and to make possible the pa^ment of engi6eering expenses incurred

1iby Authority and the payment of other expenses incident to setting up

offices, obtaining personnel and i'blated items. Dallas will advance to

Authority out of its waterworks and sewer revenues such money as will

be needed for item (a) of Section IVI, in accordance with the procedures

prescribed in Section XVI. Dallas reserves the option, if it has funds

available and if it so elects, to advance to Authority out of its waterworks

and sewer revenues additional money to be utilized for purposes set forth

in items (b) and (c) or for either of said items of Section XVI. Dallae,

however, reserves the further right and option to:

(a) Fund the amount of such advances if.it issues its

own revenue bonds for permanent financing of the improvements,

or

(b) Request and require the Authority to fund the amount

thus advanced if the Authority does the permanent financing.

(B) Under the present law, the Authority is authorized to issue revenue

bonds for the Project covered by this contract, and the qualified voters

of Dallas did, on January 31, 1956, authorize Dallas to enter into this

contract. In the event the next Legislature should enact necessary legis-

lation prior to April 1, 1957, which. would authorize Dallas to issue and

sell its own revenue bonds or any other means of financing is provided.

to defray the cost of the Project, then the funds obtained through such

• sale or financing will be paid out as needed to the Authority, to finance

legal commitments, such as contracts, land acquisition and other legitimate

expenses in connection therewith as provided in this contract.

(C) In the event no legislation is enacted by the 1957 Legislature by

April 1, 1957, authorizing Dallas to issue its own revenue bonds, then

Dallas will request the Authority to proceed with the issuance and sale

of its revenue bonds to finance the Project upon such terms and condi-

tions as may be written in the bond indenture.

In the event legislation is enacted by the 1957 Legislature, author-

ising Dallas to issue its own revenue bonds, Dallas nonetheless shall have



^
^' 1

the right to requesi Authority to ^^•oceed th the issuance and sale of

t^ its revenue bonds td finance the bkoject upon such terms and conditions

as may be written in the bond indenture.

(D) In the event the Authority issues its revenue bonds for the financing

• of the Project, Dallas will accumulate the amount of money required to

i •

make the payments to meet the requirements of the maturing bonds and

interest which said funds shall remain in the hands of the City Treasurer

,. ` and Dallas reserves the right to make such payments direct to the paying

agent or agents in sufficient time for such, funds to be available and in

• ... '
the hands of the agent or agents when such maturing bonds and/or maturing

interest coupons are presented for payment on due date. Dallas reserves

•
the right to set up any fund or reserve for coverage of such bonds, but

^

sucli fund or reserve will remain under the control and custody of Dallas.

It is, however, expressly understood that Dallas shall not be required

to set up such fund or reserve for coverage unless it elects to do so

and shall have the right to determine the amount thereof if it elects to set

up a fund or reserve.

} (E) The proceeds from the issuance and sale of the revenue bonds of

. ^ the Authority will be deposited in such institution or institutions as the law

authorizes and as prescribed in the indenture. The Authority will cause

the investment to be made of said funds temporarily not needed to fill its

^ commitments for land purchase or in the construction program upon the

.. ' request of Dallas, and such investments shall be made in securities

•'` ` authorized by the law applicable to the Authority. No investmeiit of such

construction funds will be made until they shall have been approved by

Dallas. - The interest resulting from such investments shall be credited

to the corpus of the bond proceeds becoming a part of the construction

fund. Money remaining in the construction fund after completion of the

, Project shall be credited to the sinking fund as may be provided in the

indenture. Before Authority finally executes the indenture it must first

have been approved by Dallas. •

(F) In the event aa^l_a_nds or progertY acquired for the Project are

sold or temporarily leased or rented, any revenue derived therefrom
is' PHC Doc: 104



or from the sale of any improvements located on said lands or from the

sale of any timber, crops or from any other source whatsoever, shall

be credited to the construction fund and utilized for said purpose and if

not needed, then to the sinking fund.

(G) For the convenience of the construction phase of this contract,

regardless of whether Authority or Dallas issues the bonds necessary

for the financing of the Project, sufficient funds will be made available
. ^^, ..

... ;•
at a depository or depositories convenient to the Project to be selected by

.

. :# the Authority and approved by Dallas.•

(H) Every authorized expenditure of funds advanced by Dallas, or
• .

from proceeds from bonds issued shall constitute a commitment and

. encumbrance against said funds. Payments out of said funds shall be^ .

made on vouchers and warrants or checks duly drawn and signed by

+'
the proper officers or agents of the Authority designated by a resolution.

.
• All vouchers supporting expenditures of said funds shall be preaudited by

the City Auditor or his authorized representative prior to the drawing of

;. warrants or checks for payment, provided the City Auditor or his authorized

representative is available at the office of the Authority in Greenville,

Texas, or at the Project during all regular business hours for this purpose.

In the event the City Auditor or his authorized representative is not

present in the office of the Authority in Greenville, ' Texas, or at the Pro-

ject during all regular business hours, warrants and checks may be issued

•

without such preaudit.

` ; The depository or depositories where any of the funds are*deposited

will be furnished the names of the officers or agents of the Authority whose

names, will be required to appear on said warrants or checks calling for

} payment of these funds. This provision of this contract shall likewise

become part of the contract between the Authority and such depository or

•
depositories.

.

All officers or agents of the Authority who will be charged with the

writing and/or signing of vouchers, warrants or checks will be under

faithful performance and Fidelity Bonds acceptable to Dallas.
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(1) The Authority will furnish a copy of its annual audit of this Project

to Dallas and Dallas reserves the right to audit annually, in conformity

with its Charter and laws applicable to the Authority, any and all ex-

penditures made for this Project, and financed through the issuance and

./'

i'

r

^.

ti

sale of the bonds by the Authority. In order to prevent duplication of

auditing expense, the parties may agree upon an auditor to perform this

service.

(J) All obligations of Dallas under this contract shall be payable out

of the waterworks and sewer system revenues of Dallas and shall not con-

stitute any obligation against its taxing power.

(K) The Authority agrees that if it is requested to issue and sell its

revenue bonds to finance the Project, that no sale of revenue bonds for

this purpose will be made save and except upon sealed bids to be publicly

opened and award made to the lowest and best bidder. No fees or charges

or any kind will be charged to the Project cost in connection with the sale

of such revenue bonds without the consent of Dallas.

PROCEDURE WHEN PROSECT BECOMES OPERATIONAL

XX,

On or before the 30th day prior to the date on which the Project

is to be operated by Authority, it shall file with Dallas a proposed budget

for the remainder of the then calendar year or the balance of the fiscal

year, of Dallas. Within fifteen (15) days after receiving the proposed

budget, Dallas will file with the Authority its approval, exceptibns or

changes to said proposed budget, as the case may be. Unless Authority

accedes to the suggested changes and the exceptions, a conference shall

be held within ten (10) days thereafter at a place to be agreed upon between

authorized representatives of the Authority and authorized representatives

of Dallas to reconcile differences. Dallas will appropriate sufficient funds

for the first operating budget, either for the balance of the calendar year

or the balance of the fiscal year of Dallas, as the case may be, and there-

after the annual budget will be provided and determined in the same manner

as' PHC Doc.-106



• above stated, The Authority shall submit its estimate of operating and

maintenance cost by July lot of each year thereafter so that the City

Manager may include the necessary funds in the annual budget which must

ich budget when ap-be submitted to the City Council by August 15th, wh

proved shall provide funds for its fiscal year beginning October 1 at and

ending September 30th next.

The budget thus finally approved shall be effective for the period

for which it will be intended. if during the effective period of any approved

budget, unscheduled expenditures become necessary because of damage

. ,^
to the properties of the Project, or for other reasons which may be. termed •

.

by the Authority as calling for emergency expendituree,' the budget may be

amended upon concurrence between Dallas and the •Authori .ty and in the

event of disagreement the question in disagreement may be resolved at a

conference between the parties.

The parties hereto being cognizant of the following:

That Dallas has the absolute obligation of paying 80% of the cost of

et todbd i hfl u gen tectethe operation and maintenance of the Project as re

be effective under the terms of this section, and that Authority has the

absolute obligation of paying 20% of such cost of operation and maintenance

as reflected in the effective budget adopted under this section.

. . That the ability of Authority to pay its part of such expense isf

limited to the revenues it will realize from the Project, and the necessity

of making adequate provision for the payment of maintenance and opera-

tion. expenses so that the availability of money for such purposes will

not be dependent upon the net revenues to be earned by Authority, parties

stipulate:

(a) That the period of time remaining in the current

calendar year or fiscal year of Dallas, as the case may be

, in which the Project is to be placed in operation, shall be

l nyear, aconsidered a fractional calendar year or fisca

the case may be, and when said amount of operational and

maintenance cost is determined and agreed upon by the
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by the parties. Dallas will remit to the Authority the neces-

sary amount of money for the fractional part of the calendar

or fiscal year, as the case may be. Thereafter Dallas will

remit to the Authority quarterly an amount of money agreed

upon to pay the operational and maintenance cost.

(b) The amount to be remitted by Dallas shall be credited

with any amount of money on deposit.in said maintenance and
,r•

operation fund which has been placed in said fund theretofore

by the Authority, or any unexpended advancement made by

Dallas.
. ^• .

(c) That Authority. Is obligated to deposit in the opera-

tion and maintenance fund when received, all-moneys realized,
.

from the sale or use of its 20% of the waters to be stored at

the Project, all net revenues received by Authority from recre-

ational uses of the reservoir and all other net revenues received

by the Authority because of its operation and maintenance of the

} reservoir; provided, however, that when Authority shall have^•

deposited of said net revenues an amount equivalent to 20% of

the sum total of all maintenance and operational expenses as

reflected in the current effective budget, no additional de-

posits need be made by Authority for the current budget year.

(d) The funds budgeted for the maintenance and operation

of the Project after it becomes operational shall be auditedti

• annually by the Authority and a copy thereof furnished to Dallas,

and Dallas reserves the right to make an independent audit.

(e) It is understood that the net revenues of the Authority

for a period of three years after completion of the Project may

be insufficient to meet its 20% of the maintenance and opera-

tional expense and in that event then Subsections (a), (b),(c)

and (d) above shall be modified to the extent that Dallas will

pay the entire cost of maintenance and operation, if necessary,

less such amounts of money that the Authority may have .:, •- .-

T

-14-
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available from the.sale of water, recreational facilities or

from whatever other source or sources frcm the operation of

the Project.. If at the end of the three-year period the income

of the Authority is still insufficient to pay its 20% of the operation

and maintenance cost, then the Authority and Dallas will re-

view the method of financing the operation and maintenance

of the Project and determine a proper division of such cost,

. :. which shall be operative until the Authority will have sufficient

revenues to meet its 20% of the operation and maintenance cost,
•

and at that time the provisions of Section XX, Subsections (a),

(b), (c) and (d) shall become operative and the procedures set

forth therein will be followed.

` • For further clarification of the obligations of the parties

to this contract, the following shall govern:

OPERATION AND MAINTENANCE

Under the terms of the contract between the Authority and

Dallas, Dallas will be obligated to pay the costs of operation and

maintenance. When the Authority starts receiving revenues
^.- •; ' .

from the sale of its share of water or from revenues from

recreational facilities, it will be obligated to pay up to 20% of

operation and maintenance costs.

In order to establish by definition just what operation and

,,, .. maintenance costs shall be borne by Dal-Ian (and the Authority,

^ • after revenues are forthcoming) the following points are. es-

tablished;:

OPERATIONS

1. Operating costs are actual costs of administrative and

operational functions including personnel and equipment, re-

pairs to buildings. etc., of the Authority, which apply solely

to reservoir operation required to supply Dallas with its 80%

• of the water.

- 15-
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. Z. Authority revenues from recreational features will be

net revenues (after deducting cost of operations and main-

tenance chargeable solely to Authority).

3. Costs of roads, fences, repairs to buildings, etc., which

may be required at Dallas Pumping Station but which is performed

by the Authority, will be chargeable 100°f6 to Dallas.

4. In case of dual capacity personnel, equipment or facilities,

rf.'
pro-rated costs will be established by mutual agreement.

MAINTENANCE

1. Maintenance costs will apply, insofar as Dallas is con-

cerned, only to buildings, structures, equipment, roads,

fences, etc, actually required by the Authority to supply Dallas

! • with its 80PIo share of water.

2. Maintenance requirements related to recreation, patrolling,
. .

etc., will be chargeable solely to the Authority and will be de-

ducted prior to determining the Authority's net revenues.

3. Maintenance functions at the Dallas Pumping Plant, in-

cluding roads and fences leading thereto, which the Authority

may be required to perform for Dallas will be chargeable 100%

= to Dallas.

In the event of dual purpose maintenance equipment and

personnel, pro-rated costs will be established by mutual

agreement.

Any tax or charge hereafter lawfully levied by the State of Texas or

any other authorized taxing agency for the impoundment and storage of •

water shall be deemed to be an operation expense to be shared ratably

as provided in this section.

XXL

While this contract is in effect, at any time when Authority shall

be fully current in its obligations to provide for the payment of 20% of

• the maintenance and operation expenses of the Project as met forth in

Section XX, all moneys received by Authority from the Project shall be

as' PHC Doc: 110
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the property of the Authority and may be used by it for any lawful purpose,

including the further development of the Sabine River and its tributaries.

Any money which Authority may have received because of the sale or
il -

surplus water belonging to Dallas shall not be considered as the property

• of Authority but shall be remitted to Dallas promptly, less any special
^ . . •

expenses incurred .by Authority in connection with such sale, as provided

in Section VIII above., r• .
_. :. XXIL

When all of the bonds, whether issued by the Authority or Dallas,

have been fully paid, the only obligations of the parties will be confined to

the payment of 80% by Dallas and 20% by the Authority-for the cost of

maintenance and operation. Authority will continue to own and operate

the Project. In the event of the necessity for major reconstruction or re-

pairs the money therefor shall be provided by the parties likewise on the

basis of 80% by Dallas and 20% by the Authority, as provided in Section

XX of this contract.

Both parties hereto shall have rights and interests in the Project

which shall constitute insurable interests to protect adequately both
••i

parties from any insurable loss. After payment has been made for the

Project as provided in this-section, the provisions of Section XX as to

preparation of budget, approval of budget, and as to maintenance and

operations shall remain effective.

XXIII., •' , .

It is agreed by and between the parties that the estimated cost

of this project is approximately $20, 000, 000, pQ.

XXIV

It is expressly understood by and between the parties that the pro-

visions of this contract are subject to applicable provisions of the Con-

stitution, laws of the State of Texas, and the Charter of the City of Dallas,

and any amendment thereof which shall not have the effect of violating or

voiding any obligations under the contract.

• - 17
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The foregoing eighteen pages, including this page, represent the

entire agreement between the authority and Dallas with reference to the

subject matter covered by this agreement, but may be supplemented as

provided for in Section XII above.

.

^ ` . ^.
ti

^. `

. ^.

..
^

, .

. .

f
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THIS AGREEMENT is executed in octuplicate this the.,^day of

Cy ; rl. D. 1956.

EST: SABINE RIVER AUTHORITY OF TEXAS

7 ^ DY e w+--^l
ecretary jPresid nt
R4 -TCM

APPROVED AS TO FORM: APPROVED:

Ge (irai Counsel of5atiine River
Authority of Texas

ATTEST:

General M;Tager

CITY OF DALLAS

.4_ 2•'r..t... f1 BY_l'^ (<.
aroid G. Shank, City Secretary EI"g'in&. Crull, City Manager

COUNTERSIGNED: APPROVED AS TO FORM:

W sIey,CAr H. P. Kucera, City Attorney

a

S.
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APPROPRIATE PUBLIC WATERS
OF THE

• ^ STATE OF TEXAS

No. 1792
" .

WHEREAS, the SABINE RIVER AUTHORITY OF TEXAS, whose address is P. 0. Box 56y,
Orange, Texas, on the 12th day of September, 1955, filed with the Board of Water f:ngi-
neers of the State of Texas Application No. 1933 for a permit to appropriate annually

qQaW,%,XaCm_ASeet and impound 926,000 acre feet of the public waters of the State of
Texas; and

#
WHEREAS, on the 14th day of November, 1955, after due notice the Board of Water

Engineers held a public hearing at its office in Austin, Texas, as prescribed by law,
and after hearing and considering all the evidence affecting said application took the
same under advisement and continued the hearing from day to day, and on the 16th day
of December, 1955 did grant said Application No. 1933.

^ • NOW, THEREFORE, THE BOARD OF WATER ENGINEERS OF THE STATE OF TEXAS DOES BY
THESE PRESENTS GRANT THIS PERNUT unto the said Sabine River Authority of Texas to
appropriate, divert and use certain public waters of the State, to consist of the
storm and flood waters of the Sabine River, At^xxd eet: Q^amato

^64 jbQf^°as<re °Seet= ^sf' at8 t^^ ^orrthe;,pmr;sose of:.czun3eipal • us eW•
23y075",>,aorv:^feet<3of-<,4atz`rifor--the:.purpose-of industrial useti

` ` ^ ^St3,^?7^;^ee^e^ee;t==A^ }^a^6e^•_fQr:the --purpose of -irriget^on, s_.-

. . ' ' ' • ', . ^2i'^Ct^at+^E^^^^^^s^ar+JF^.,:^•ffdi:Bll^:a^sed,-.^i'ori-tt^ ;^nwaerated:^

. . _ • • .•

The lands authorized to be irrigated shall not exceed 12,000 acres of land
lying within the boundaries of the Sabine River Authority of Texas as described and
delineated heretofore by the State Board of Water Engineers; provided, however, that
before the permittee shall divert and use any water for irrigation purposes, it shall

..file with this Board a statement fully explaining the proposed project and a map com-
plying substantially with Board Rules 225•2, 225•3 and 225.4 (1955 Revision) and obtain
Board approval thereof. No land shall be considered as lying within the area authorized
to be irrigated by this permit until the foregoing has been fully satisfied. The
amount of water for irrigation which the said permittee may divert and appropriate
In any one year shall not exceed two (2) acre feet of water for each acre of land
actually irrigated.

•, '

g^'he^se^^t^Yrl^ttr:be=^i^erted by"tfie'iieiastttee''itrr=-*aui icipal"'ar^l
*4Wft1ial:-gurp0e0*-nay, be^LltrAissported rbe ond the- boundaries of- the Sabine River- wate'rr
s^^i^r bene^^#e3 us^ t^s^^' o'f°°said^,-boasgdaries. - Ai-portion of such trans-vatcrshed r-.

^%• d^ tiY^ :d^^2^te13: by `^ k^^? +3g^^^act,^herotO^r43 e;:.exeautedybetxeen, the :r.•-
^^cnd ty pi AsilaE

To store the water to be appropriated, the permittee is authorized to construct
and, before acquiring any right to divert water hereunder, shall ccnstruct an un-charr_el
dam with.,its outlet located at a point which bears S. 63° 47, 45" 8867.8 feet from the
most Westerly corner of the J. Terry Su.rvey, Abstract No. 852, in Van Zandt County.
Texas, distant in a Northeasterly direction from Wills Point, Texas, nine miles, and
impound in the reservoir thereby created 926,000 acre feet of water, such dam be:rz
more fully described in the plans filed by the permittee with the application, tc
which reference is made for all purposes.

^'he°pe3°a^ttee 'sha3l° sttirt- 'oni3r •sbotsas"•t €x2- flodd ws.tei-s' of' i;aiiI-'stream, - si]i:,3et%
tpp@L-U^_the rights af p.rior appropriators andrlawful diverters below. Whenever the
Bperd•>!'inds -that.-:the permittee*is stor-ing-any water other than flood water, or ar.Y'-4-w
agCd waters ' ttk?^lxi.-ch downstream • appropriators and lawful diverters are entitled, ttwA
permittee ehal^e^eese •same: 1^a•id appr®prlators or lawful. diverters::fln. the orderv.
49^_0":$oar4. By accepting this permit, permittee agrees to abide by and cooply with

to
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any such order of the Board without delay. Failure to comply with any such order shall
constitute grounds for forfeiture and cancellation.

The permittee shall construct a sluicevay in said dam, at the lowest point in
the channel of the stream, having an opening of not less than 40 square feet and equippei
with a regulating gate or gates for the purpose of permitting the free passage of the
normal flow through the dam at all times, and the passage of those flood waters to
which lower appropriators may be entitled.

The permittee is authorized to install a station at a
N.

^^ 15' ^* pump point which bears
7079.4 feet from the Southeast corner of the W. K. Revier Survey in

Hunt County, Texas, for the purpose of diverting the water to the place of intended
use. Before the permittee shall establish other diversion points, it shall present
to this Board the plans and specifications of the same and obtain Board approval.

A1l construction work shall be done in accordance with the plans approved by
this Board and any changes or alterations made in said plans shall be filed with the
Board and its approval obtained before construction.

The permittee shall install a measuring device at each diversion point which
will accurately record the amount of water diverted. Each measuring device and its
installation shall be approved by the Board. The_permittee will also make daily deter-
minations of water surface elevations in the reservoir by means of a gage set to U. S.
Geological Survey or U. S. Coast and Geodetic Survey datum, and the Board of Water
Engineers shall be furnished complete records of such determinations.

Any surplus water shall be returned to the stream at the point and in the manner
shown on the plans filed by the permittee with-the application.

Construction of the works herein authorized shall be begun within two (2) years
from the date hereof and shall be prosecuted to completion with reasonable diligence
unless otherwise ordered by the Board. Failure to begin such construction within such
time limitation shall cause this permit to lapse and be of no further force and effect
and will be forfeited forthwith unless an extension of time is applied for by the per-
mittee within the above time limitation and granted by the Board.

Within ten (10) days after beginning actual construction of said pro.4ect, the
permittee shall file a statement with the Board showing that such work was begun within
the time limit allowed and the extent of the work done, and shall file thereafter monthly
statements until final completion showing the progress of such construction.

Ob.

•'. .^ ;.^

• This permit is granted with the reservation and upon the condition that the per-
smittee will fully comply with the terms, conditions and provisions hereof which are
not in conflict with the laws of this State; by the acceptance of this permit, the per-
mittee agrees to be bound by such lawful terms, conditions and provisions. Failure on
the part of the permittee to comply with such terms, conditions and'provisions will
subject this permit to forfeiture and cancellation, to which the permittee agrees by
acceptance of the permit. exatpre'ss3^*"-eGstiply with section (31^^:
Article -Y.: a$ ;#i^^iabitte *&^ter..^txupact <by :releasing from storage its pro rata share ois
Sabine River-.•wattr-s necessary-;"to provide ..a-minimum flow at. the Stateline of 36 cubici
f^;^xr sseeo^3 ^:^he =;►er.^ttse•"shall-also -fully comply with other applicable provisiont^-
of the -Sabine -River'Ccmpact, -eod.ified^ as.`Arti.cle 7466i, Yefnon's Civil Statutes of Tex.as,
eat^ 'at^r'"ametsdme^iCS° thereta.;? It is also expressly provided that the persnittee, its suc-
cessors and assigns, and any beneficiary hereunder shall comply with all other laws and
all the mles, regulations and orders of the Board of Water Engineers formulated by it
Vaesuan.t to lav.

Given under the hand and seal of the Board of Water Engineers of the State of
Texast this the 20th day of December, 1955.

ATTEST: •

Seere ary

BOARD 0 ENGINEERS

R. M. v on, hairman
0-^
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WHERFA3, luretofore oa June l, 1953, the city Council
• alPointed

s committee of citisesu to be kaowa as the Dallas Water Surrey Camtoitt
ee

to study the long-range water problem of the City of Dall:s
co, mposed ai:

SY. 0. Vollmer " • Chairman
Austin F. Allen o Vice Chairman

=• ^Fraak I. Brinegar - Member
Roland L. Pelt - Member
W. W. Overton. Jr. - Member
J. L. Lati;-ncr - Member
Johu E. Mitchell. Jr. - Member
Karl l:'. HoeIIe - Member •-_

and

WHEREAS the City Council likewise employed F'orrest &
Cotton as

C.ouavltiog Engineers to make an engineering study of possible sources

of water for the City of Dallas from a loag-raaSe standpoint and the

feasibility of development of such sources, which said Consultants have

worked with said Dallas Water Survey Committee, and

WHEREAS various sites have been studied by eaid Engineers and

Committee and as a possible source of water, the Iron Bridge Site on

the Sabine River received coAsirlerable study and conferences were had

with the Sabin* River Authority of Texas which is charged with the re-

sponsibility under the State i,tw to develop said water resources, and

WHEREAS the Consulting Engineers. Forrest Ec Cottoa, have filed

. s►
» Iterim Report addressed to the City Manager of the City of DaUis,

dated July 11, 1955, in which they recommended that the City of Dallas

give first priority to the Possible development of the iron Bridge Site an

a soares of water for the City of Dallas and recommended that the City of

Dallas eater into some contractual relationship with the SaMr:a River

Authority of Texas with reference to said project, and

WHEREAS as w result of numerous conferences with the Wicimas

and directors of the Sabine River Authority of Texas and the Consulting

Eaginsers and from personal inspections of the Iron 13rid,ge Site. the
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Dsltas Water Survey Committee is now of the Op3 a10n, as evidenced by

a letter signed by the Caaamittee msrabers, dated July 126 1955, ad.

dressed to Elgin X. Crall. City Manager of the City of Dall,as, that the

• City of Dallas should execute the tendered contract by the Sabine River

Authority of Texas. and

WHl:REAfi the City Council of the City of Dallas, after studying

the proposal and the rssvlts of the Investigation " studies made by
. ;• .

the Dallas Water Survey ComvAtteo and the Consulting Engineers. are

of the opinion that said proposed contract is satisfaatory to the City of

Dallas and that it should be accepted and executed by the City of Dallas

in' the boat interest of the future growth of the City of Dallas in order to

° provide for the water needs in the not too distant future of the City of

Dallas, NOtY. THER.CVORF,

BE IT RESOLVED BY THE CITY COUNCIL OF ^'Hr. CITY OR' DALLAS.

SECTION I. That the proposed contract submitted herewith be-

tween the Sabine River Authority of. Texaa and the City of Dallas for the

erection and development of a water reservoir at the Iron Bridge Site,

%^
under the terms of which the City of Dal'-* will have perpetual ownership

of eighty (80%) per eeat of the water and the Sabine Stiver Authority of

Texas will have twenty (20%) per cent of the water at its disposa2, the

method of financing to be according to 'a plan agreeable to the City of

DaWae, and under which proposed contract the City of Dallas will defray

the entire cost of the coastruction of the dam and the acquisition of ssecesr

ear;r lands therefor, and which said proposed contract provides that

such necessary sUWs=aatal agreements will. be executed between the

parties as the timer and occasion arise therefor, be and the same is

hereby approved and the City Maxtiager, Elgin r. Crulls is hereby authorized

to execute the same on behalf of the City of Dallas and the City Secretary,

Harold Ci. Shanic. is hereby directed to attest the same under the seal of

• the City of Dill-s.

SECTION E. That the City Secretary is hereby directed to spread

an the Miautts of the City Council the letter of transmittal, dated July 9.
is' PHC Doc.-116
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1995, addressed to the Honorable Mayor and the City Council of the

City of Dail n^s, signed by Jobn W. Simmons, President of the Sabine,

River Authority of Texas, in which said letter the President of the

Authority advises the City Council that on July g, 1955, the Board of

Directors officially approved the said proposed egreament between the

City of Dallas and the Sabin* River Authority of Texas with reference to

the construction and sVection of a reservoir at the Iroa. Bridge Site,

the contract itselfj likewise the official Resolution No. 25 adopted by

the Board of Directors of the SabineZLiver Authority of Tezas, approving

said proposed contract, and the letter dated July 12, •1955, addressed to

Elgin V. Crcill. City Manager, giving a report and recommendation of

the Dallas Water Survey Committee, of which W. G. Vollmer is Chair-

maio, in which letter they recommend approval by the City of I7altaes of

the proposed contract, together with the above mentioned documents

were transmitted to the City Council.

That these documents above mentioned shall become official

records of the City of Dallas and copies of these instruments. together

with the minutes *hall be preserved as permanent records of the City

of AsU&a6

That the Interim Report of rorrest & Cotton. Consulting Engineer,

4ated July 11. 1955, addressed to the City of Dolta:, Us Water Committee

and the City Maaagvr# giving & report of the studies made by said- Von-

suiting Engineers and their rscomm emda#iaa that the City of Dallas give

Nsr. 1 priority to the construction of the Iron. Bridge Site as, a source of

water for the City of Dattaa in the future and its sur rounding area. be,

ordered filed and made an official record of the City of Dallas and

securely kept for that purpose.

SECTION 5. That this Resolution *hall take effect from and after

prorir}^Int "0 BYIt. passage as in the Charter in such cases is made and
CITY
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TH9STATF. OF TEXAS

COUNTY OF DALLAS

This F1R•ST Sl7PPlXliLMJaL M13dORANF?UM Or AGR b̀.-^E1YT

aaade thiu day by and betweea St.BiNE R1YER AUTIIOAI'XT OF 'r 3:.XAS. a

scrreraaasntal agency of the State of Texas, acting by and through Its duty

atttharined President of the Board of Diirectors, aad Its Generia Manager

and attested by the Secretary of its Board Of Diroctors. hereinafter re.•

tsrrs+d to as 11:kathorit•y4. and the CITY OF DALLAS' TEXAS. a municipal

corporation of the State of Taxaa, acting by and throif{h its duly i ►uihorixrd

City Manager and attested by the City referred to aso

"Dallas"* for the purpose of constructing that certain dam and raaervoir -

kaoirm #.* Iron Ibridge, located between Rains and Van Zandt Cwatiet on

the. Sabin* River and erstbxattng•lands within Rsine. Van Earidl atAd Hunt
- ..

( +Goantiefe -

iITN ES5ETH:

'.isthority and .naitae do hurab7 mataally agree thx:ti

1. +

txcept as nrPeadad by the terms and c4nditioea hereof. the

I+d&UOR.ANUUl.[ OF lhCtaE2:idXNT heretofore etacuted betwecin Authority

"d Dallas on the 14th d4y of ]W1Y, 1156. horairafter referred to ax the

wCfrigin.at ]utemoranduaa". shall rrrrxwin In full force and sliact. but in the

•.rtat of any conflict expressed or implied. the tbrm3  hereof xhaLt govern.

IL

Section XV of the Original 1Aeanorsncium is hereby re*tinde,4L

The "Project" (as, defined in said Original Memoraad+ias) with a11. appartun-

ant irtvtaliatioaf (but excluding '.MI,IBo-owaed Facilities,, &* d4flu*d in

said Original 3.ie=cxrandcerrs) con.titceta& the iron Bridge :Jiviuivn of the

4abine River Authority of 1'esaa. Full authority in the ar:anagaaa ant and

operation of said Iron Bridge UtviYiaa of the "trine Rty*r Authority in

both the construction and' operationat phases to recognised aa at [uactton of

.
•
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the Board of IXrisetors of the 6aUne River Authority of Texas acting

through its General Manager pursuant to statatesy authority and &ubject

oely to Us orders.

ili.
3• S .

Authority sha!l proce" W accordance with the taw at its dis.

trod**. to issues st11 aad dt,tliver the i.a.itia1;3.0Dti. C4ti.00 ot reven.us

borsds, the proceeds of which shall be nsed for the acqdsittos of Undo.

flowage rights. coaattn.ctioa of the dam spillway. outlet works *Ad an

ot3tr cost incidental to the isaasna• an4 sal* of the bonds, engineering

as per eamratt, akd reasonable legal and fiscal fesa. which will be

approved by both parties. The revenue bowls hsYelaabr,ve trmeatioued

shall be publicly advertised for sale and shalt be sold upon sealed bidb

to be publicly opened and awarded to the lowsst and best respansibie

bidders. Disbvree,aatat of such funds &hall be made in accordance with

the Original Memorandum heretofore entered Into between the partfss

^' here.t ta.

. iV.

The revenue bonds shall be issued and sa1d, in accordance with a

trust fa.dsatsrs to be prepared ily Bond Counsel retained by the &ntisority.
... _,. .! •

tkb terms and conditions thereof to be ditlrrained at the this said Bond

Indeutaxe I. approved by the Authority and Dallas. Howimmr. 'it is

understood that said Basd Indenture will include such terms as will wake

such bonds attractive and s^ ►lable and be sold at tlce best rate of iaEersst

passibts.

F. V.

I Dal2aer will than provide by any legal meahad of (lam aclsathe next

VS, 009, 000. vo, of so mach thereof up to that amount ft:ls. 000. coo. 00

I. not needed. and toake ouch iamb available to the Authority as provided

for In the Original Memoraadarn. -



a`

- ^ .

.,;. .

^X • •

^ •

4 ^

. ? . '

' ' .

is' PHC Doc.-120

Yl.

U the evnat the initial Issue of;s4 0000 000.0t1 by the Authority and

the $1S. 000. 000. 00 fin Anced by Dallaa 14 aot sufficient in fWsh the pro}&ct.

then the Authority will is sue and sell whatever balascs of rev*etme bonds thAt

may be necessary to tfsfyh and complete the Project and make it epsrgttre.

YI1.

tt Is expressly understood that the provisions of this First :. tipple.

mental Memorand= of Agreenaeut are subject to applicable provistains of

the ConstItudott and laws at the State *9 Taxes, and the Charter of Dallas

and any tmeadaaezst thereof Which shall not have the effect of violating or

voiding any obligations havound*rt

VIIt.

la addition to this t''rirrt Supplemental Memorandum of Agres=ent,

it is recognised that other and further supplemental agreements may be neces-11

siary from time to tine. which, of coarse. tayQt be within the perimeter of

the taw creating Authority. and laws amendatory thQrfo4 end within ithe legal

powers et t]sltss. Any such other and further supglemeata.f. agrersmerntr will

be subject to Aegottnttost betw*enAuthority and Dallas.

,, TRW FIRST ffiL1PPLfD1EiTAL hELMOAANt3UM OF l4CiREE1,14NT

eg -vd ta actstpltcats this the'vAd,ay of M,AAc/f- A. D. 11957.

$ASINY RtV "r;R AUTHORITY OF T.^:X.^15
A Ti 1'

$y ,f /" 1

Secretary

APPROVED AS TO FORM

+Gnsi"aral Counsel of 5a1
Authority of Teuas

^ATT &iTi

CITY OT DAIJ.AS

City saager

COUIdT S1G3+TLD:
tLy hecr.ctary

&W
I

PnRCVwn AS TO Fu»cM: City Aa ' ur ^"` !

Liy Attorney
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APPLICANT

I
PROTESTANT

E(HIM NO.
UPPER A'ECHES RIVER MUNICIPAL WATER AUTHORITY

CITY OF DALLAS, TEXAS

WATER SUPPLY AYD STORAGE CONTRACT

THIS AGRM-ENT made and entered into as of the 28'
day of February, 1972, between UPPER NECHES RIVER MUNICIPAL
WATER AUTHORITY (the "Authority"), a conservation district anc
political subdivision of the State of Texas, and the CITY OF
DALLAS, a municipal corporation of the County of Dallas, Stat(
of Texas (the "City"), duly created and existing under the Cot
stitution and laws of the State of Texas and operating pursuat
to its Home Rule Charter,

W I T N E S S E T H:

WHEREAS, City desires to contract with Authority fo
a supply of raw water which may be made available by Authorit
from its reservoir known as Lake Palestine pursuant to the te
of this contract; and

WHEREAS, City, acting through its City Council, is
empowered to enter into the contractual arrangements herein s
forth and is vested with all necessary authority for the acco
plishment thereof under the Constitution and laws of the Stat
of Texas; and

WHEREAS, Authority is empowered to contract with
cities for the purpo'se of supplying and selling them water fo
all useful purposes permitted by law with such contracts to b
upon such terms and conditions and for such time as the parci
may agree; and

WHEREAS, City recognizes that the State of Tcxas,
through its agent, the Texas Water Cevelopment Board, possess
certain interests in the conservation storage space of Lake
Palestine and certain interests in the Authority's pernit auc
izing the diversion and appropriation of public water therein
impounded, which interests must be repossessed by Authority i
order that it may fulfill its commitments hereunder; and

WHEREAS, City further recognizes that the Authorit)
resolution authorising its Combination Tax and R*va"u* Bonds,
Series 1960 ("Series 1960 gonds"), now outstanding in the pri
cipal sum of $1,530,0£10, pledges net revenues growing out of
the ownership and operation of the Authority's facilities, s,-
as the revenues which are to be derived pursuant to this con-
tract, for payment of said Series 1960 Bonds, and that it is
therefore necessary and appropriate that suitable provisions
nade in this contract to satisfy these obligations as well a:
those herein otherwise expressly incurred, including especia
those with respect to the security and payment of the bonds
are to be issued by'Authority ("Series 1972 Revenue Bonds")

r the purpose of providing City the water which it is contract
for under the terms hereof; and
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WHEREAS, the parties consider that it will
their-mutual benefits and advantages to contract in

with-the provisions hereof;

NOW, THEREFORE, AND IN CONSIDERATION of tF
covenants and undertakings herein sec forth, the pat
hereby agree'and bind themselves as follows:

SECTION 1: Quantity Of Raw Water Contract
execution of this contract and subject to its provi!
agrees that City shall have the right to take annual
from Authority's Lake Palestine reservoir raw water
equal to approximately 53.737. of the amount calculat
annual dependable yield of the reservoir, which is
mated at 114,337 acre-feet per annum, or an average
102.07 million gallons of raw water per day. City ^
that the delivery and taking of water as herein proi
subject to all limitations prescribed by Permit No.
amended, issued by the Texas Board of Water Engineei
Water Rights Commission) to the Upper Neches River :
Water Authority and to such limitations as may be p:
by a contractual permit which City will be required
from the Texas Water Rights Comcnission in conneccio-
diversion and appropriation of the water herein con
including permission for the trans-watershed divers
as required by the rules and regulations of the Tex

Rights Commission.

^ SECTION 2: Point Of Diversion - Faciliti

sion And Transportation. It is understood that the
water to City herein contemplated is the sale of wa
in the Lake Palestine reservoir; that all facilitie
for the withdrawal and diversion of such water and
portation thereof as well as the operation and main
thereof are to be provided as the responsibility an
expense of City; and that the point of diversion an
and specifications of all facilities to be construc
purpose are to be approved by Authority as well as

Water Rights Commission prior to any construction.
shall also have the right to approve the plans and
tions of any ocher facilities required by City whic
constructed on Authority's property. It is provide
chat should City desire that Authority finance and
facilities for the withdrawal and diversion of City
under this contract or for the transportation there
beyond the Lake, the arrangements therefor shall be
of negotiations, and any mutually agreeable conclue
rr{;ard shall be evidenced by written agreements seE
apart from those herein contained.

SECTION 3: Land And Easements. Authorit

make available to City without cost such land as is
owned by Authority and to the extent reasonably rec
City for a suitable pump station location at the r+
Further, Authority shall also grant City without c(

of ingress and egress and such rights of way in, at

-- easements or property held by Authority for the pu:
viding City's facilities herein anticipated and in
of all such facilities and equipment as are reason

for City's operations in taking and transporting i

L•ske-falestine,
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SECTION 4: Contract: Term - City's Rights At End
Of Term. This contract and the obligation of City to promptly
make all prescribed payments hereunder shall continue for the
period that any of Authority's Series 1972 Bonds supported by
payments herein provided are outstanding and unpaid. At the
end of said term and when all such Bonds and interest have bee
paid and discharged, Authority agrees that it will transfer,
convey and assign to City a continuing and perpetual right co
approxinately 53.737. of the dependable raw water yield which
will be annually offered by Lake Palestine. It is clearly
understood that this provision for transfer of a portion of th
annual raw water yield of Lake Palestine will not carry with i

a transfer of or any interest in any of Authority's wacer im-
pounding or related facilities of a physical nature. At the e
of the initial term of this contract as above provided, City
shall be obligated to continue its payment of the reasonable
cost of operating and maintaining the Authority's dam and rese
voir facilities as provided in Section 6(b) hereof, and these
continuing obligations shall be in force until such time as
these agreements may be modified pursuant to the provisions of
Section 13 hereof.

SECTION 5: Revenue Bonds. Upon execution of this
contract Authority will proceed under applicable law with the
issuance of its Series 1972 Revenue Bonds in total principal
amount arrived at as follows:

(a) That amount which will constitute proper
consideration, under the provisions of Section 11.356
of the Texas Water Code, for the repurchase by the
Authority of the conservation storage space of Lake
Palestine and incerest in the Authority's water permit
now possessed by the Texas Water Development Board,
being approximately 53.737. of said storage space and a
like interest in said water•1yermit.

(b) The amount of $500,000 for the purpose of
(i) providing the sum of $325,000 as a Contingency Fund
under the provisions of the resolution authorizing the
Series 1972 Revenue Bonds for such repairs, replacements
and betterments to the Lake Palestine reservoir proper-
ties, excluding intake structures, as the City's Directo
of Water Utilities may determine are necessary to assure
that the integrity of those properties will be maintaine
and (ii) providing the sups of $175,000 for expenses inci
dent to the authorization, issuance and delivery of the
Series 1972 Revenue Bonds including, without limitation,
printing, finantial and legal. It is agreed that any
balance remaining in the Contingency Fund at the time of
the maturity of the last maturing principal and interest
on the Bonds shall be applied thereto.

Said Series 1972 Revenue Bonds are to be issued on a parity
with the Series 1960 Bonds, and both series of Bonds and any
refunding bonds issued in lieu thereof are to be secured by •
pledge of the income designated as a demand charge under thi
contract, all being on a parity as regards the pledge of sai

income. The Series 1972 Revenue Bonds and any refunding bon
issued in lieu thereof shall provide an option of rede:raption
agreeable to the parties and Authority agrees that it will
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exercise the option of redeeming either the Series

Bonds or the Series 1960 Bonds or both on any redest-

requested by City provided City has made appropriat,
ments for the amounts required for redemption purpo

time. By its approval and execution hereof, City a,

that under the provisions hereof contractual arrang

result between Authority and the purchasers of the
Revenue Bonds; that the demand charges constituting
the proceeds of this contract will be pledged by Au
support of all said Bonds; and that, accordingly, t
thereof shall possess a beneficial interest therein

SECTION 6: Payments By City To Authority

sideration of Authority's undertakings, City agrees

following payments:

(a) Demand Charge. Notwithstanding

or event Which may result in the termination o

ment, City agrees that as a separate and indep
nant and so long as there remain outstanding a
Bonds referred to in Section 5 hereof City sha
Authority all amounts of principal and interes
to become due on said Bonds. Attached hereto
A" is a compilation of said interest and princ
ments pertaining to each of the two series of
Bonds involved, reflecting also the maturity c
interest and principal. With regard to the St
Bonds, Authority will give City credit on the
of interest falling due January 10, 1973 for f
by Authority as accrued interest to the date c
of the Bonds. As regards payments relative t:
1960 Bonds, City shall be entitled to a credii
to $3,000 per month ($36,000 per year) comrnent
1972 and ending February, 1995 (which surn rep:
amount which will be derived as revenue incom,
service and pledged to said Series 1960 Bonds
ity's Water Supply Contract with the City of

Texas). Authority shall submit to City a sta

billing of all amounts required to pay each I
interest and principal with relation to each
series of Bonds including also the amount of
incident to each such payment, such as the fe
of the Paying Agents. Such statements or bil
be issued so as to reach City at least twenty
prior to each such payment date. City agrees
remit to Authority amounts so billed within f
after receipt of the aforementioned statement
All provisions hereof regarding payment of th
Revenue Bonds and the Series 1960 Bonds shall
,to any refunding bonds issued in lieu of Bond

series. Payments of the demand charge hereir
shall be considered capital expenditures purs
authority granted under the provisions of Sec

Article 1581h, R.C.S. of Texas.

1%

O

(b) Opcration And Maintenancc Chari

agrees to pay Authority the amounts required

for operation and maintenance of the Lake Pa'

reservoir properties. Operation and mainten,

at herein contemplated shall' include actual 1
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general administration and operation of Authorit 'y s
reservoir properties which relate to the Lake Palestine
operations including maintenance of insurance, personnel,
equipment, ordinary repairs to buildings and equipment
which relate only to reservoir operations exclusive of
racreation. Should personnel or equipment be employed
in other capacities than those related to reservoir oper-
ation and maintenance, the costs shall be prorated by
r.ratual agreement. In the event taxes or any nature,
including use, sales or other taxes or assessments, be
imposed by the United States, the State of Texas, or any
political subdivision of the State of Texas, City agrees
that same shall be considered as part of Authority's oper-
ation and maintenance charges. In calculating payments
for annual reservoir operation and maintenance, City shall
be entitled to credit each year for the following:

(1) Those annual amounts derived from
payments received from the Cities of Tyler and
Palestine under their contracts with the Author-
ity which are allocated for operation and main-
tenance expense of the reservoir;

(2) An amount equal to the earnings derived
by Authority from investments of a Contingency Fund
in the amount of $325,000 to be initially estab-
lished from the proceeds of the sale of the Author-
ity's Series 1972 Revenue Bonds to be used solely
for extraordinary repairs, replacements and better-
ments to the reservoir;

(3) An amount equal to the earnings
derived by Authority from investments of the Reserve
Fund heretofore established ($470,000) in connection
with the combined three series of Authority's bonds,
to wit; the Series 1965 Bonds dated October 10, 1965;
the Series-1970 Bonds dated January 10, 1970; and
the Series 1971 Bonds dated April 10, 1971, or any
refunding bonds issued in lieu thereof.

A summary of the foregoing credits, identified*as estimates
where appropriate, are shown on the instrument styled
"Schedule of Estimated Operation and Maintenance Credits"
and hereto attached as "Exhibit B". City shall not be
obligated for any part of the operation and maintenance of
any facilities which are constructed especially for serving
any of Authority's other customers. Authority agrees and
covenants that it will operate and maintain the reservoir
properties as economically as is consistent with good oper-
ational practices. Operation and maintenance payments to
be made for the balance of Authority's 1971-1972 fiscal
year (ending September 30, 1972) shall be in the sum of
$7,500 per month, all such payments to be made on or be€orc
the 10th day of each month commencing in April, 1972,
and ending in September, 1972. For these initial payments
City will appropriate sufficient funds from chose on hand
available for the purpose and unappropriated to any other
purpose. On or before July 1, 1972, and on or before July
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of each year thereafter, Authority will submit t
budget containing the reservoir operation and m:
expense proposed for the succeeding fiscal year
a statezent of the estimated credits to which Ci

• be entitled during such succeeding fiscal year.
fifteen (15) days after receipt thereof, City wi
Authority of its approval or of any exceptions c
cions for change which it may consider meritorit
exceptions or suggested changes are submitted at
able to Authority, they shall be incorporated it
prior to its adoption by Authority's Board of D.
City shall be so notified. On the other hand,
or suggested changes are submitted but are not
Authority, the parties shall arrange a meeting
within ten (10) days from Authority's indicatioi

its disagreement. The exact time and place of
shall be agreed upon by the parties. It is und
Authority's fiscal year coincides with City's (i
September 30) and that by virtue of the aforesa
City will be able to include in its annual budg
mitted to the City Council on or before August
year the funds necessary to make the monthly pa
provided for Authority's reservoir operation an
requirements during the ensuing fiscal year. A
intervals the Authority shall furnish to the Ci
of actual expenditures experienced for the quar
cal year to date. Should it appear that expens
run the approved budget, the Authority shall su

^ plemental budget and justification therefor, wb

mental budget shall be handled in the same manr
above provided for as regards the approval of t

budget. At the end of each fiscal year Authori
pute the actual operation and maintenance costs
during that year and shall give City credit in
fiscal year for any payments made in excess of
City shall pay Authority any deficit,_remaining
cation of the actual costs experienced during :
cal year. Authority agrees that during the tit
tract shall remain in force it will each year :
a copy of its annual audit report within twenc;

its availability. If, during any fiscal year,

expenditures become necessary in that year bec:
nary repairs, replacements and betterments to i
tine reservoir properties exceed funds in the (
Fund of the Authority, the budget may be amend,
the additional requirements upon agreement of E

on or before the lst day of October,

or before the lst day of each month thereafter
shall submit City a statement or billing of th
operation and maintenance expense to be paid b

month. Such statement or billing shall reflec

(1/12th) of the net amount of reservoir operat

tenance expense budgeted for that current fisc

accordance with the aforestated arrangements.

the 10th day of each month for which a stateme

is rendered, City shall forward Authority payn

amount therein presented. City agrees that Al

under this subsection (b) shall be made out of

and income of its cccbtned waterworks and su► i

systera, charged thereto as operating expense.
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SECTION 7: Arbitration. Should the parties fail to
agree upon any suggested budget changes under Section 6(b) herec
including those with relation to additional requirements occasic
by an inadequate Contingency Fund, each shall, within fifteen dt
thereafter appoint a registered professional engineer to act as
arbitrator of the question or questions so raised. Should the
two arbitrators so chosen fail to agree, they shall choose a thi
party who may or may not be a registered professional engineer t
act with them and render a decision upon the question or questic
Their decision shall be made and communicated to the parties wit
fifteen days from the date of the appointment of the first two
arbitrators. The parties agree promptly to accept and execute t
terms and conditions of the decision. Should Authority fail to
choose an arbitrator as above within fifteen days, it shall adoF
the budget changes suggested by City, and should City so fail,
Authority may proceed without regard to City's suggestions. It
provided, however, that during the arbitration period City shall
pay all amounts -which may be billed by Authority under a quescic
operation and maintenance budget requirement with the understane
that City shall be reimbursed for any amounts which arbitration
indicates as in excess of those which should have been billed.
the City is requested to pay a disproportionate share of the co:
of repairs, improvements or betterments as a result of arbitrati
then, and in that event, the Authority agrees to exercise all o:
its rights against the other owners of water rights in the reset
voir to make their proportionate payments.

SECTION 8: Force Majeure. Should the ability of the
Authority to comply with its obligations hereunder or City's abi
ity to take or use the water contracted to it hereunder be preve
impaired, curtailed or delayed by reason of fire, wind, storm,
strike, riot, civil commotion or act of God, or any other simil4
cause or reason beyond the control of the parties, it is underst
and agreed that neither party shall be liable to the other for i
direct or consequential damages caused by,,resulting from or att
utable to such inability. It is expressly provided, however, tt
the foregoing provisions shall not relieve City of its obligatic
to make payment of the charges provided under Section 6 hereof,
but that otherwise they are not intended as any impairment or w•
of any right or cause of action to which eicher party might law.
be entitled by reason of any loss or damage sustained by such p.
by reason of willful or intentional breach of a material provis:
of this agreement or a wrongful refusal on the part of the ochei
party to perform its several obligations hereunder.

$CT t3@I 9: Warranty. The parties hereto stipulate
that no representation or warranty has been made or undertaken
by Authority as to the exact quantity or quality of water which
City may take and receive pursuant to this agreement or that
same, is suitable for any particular use intended by City, pro-
vided, however, Authority undertakes co use all reasonable mean
to avoid any deterioration in the quality of water which may be
utilized by City hereunder which may result from direct acts of
Authority. Authority's obligation to make water available unde
this agreement, both as to quantity and quality, is conditioned
only upon the amount of water which City is entitled to as repr
sented by the percent of the annual dependable yield of the Lak
Palestine reservoir contracted to City, and City recognizes
Authority's obligation to others who have or may have water
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contracts with Authority and agrees that should all
water be required under conditions of drought or an
ditions which may make the available water supply 1
quate to supply city and all customers the amounts
entitled to, the amount to be allowed each customer
according to the supply and their respective intere

SECTION 10: Water Measurement. City sha
cost install such devices as are appropriate to mea
by means of recognited commercially acceptable mete
the quantity of water taken by City from Lake Pales
ity shall have access to such measuring equipment a
times for inspection and examination, but the readi
tion and adjustment thereof shall be done by employ
of City. All readings and records of quantities of
by City shall be entered upon proper books of recor
available to Authority upon request, and it shall p
inspect the calibration of such equipment and make
ments as are found necessary to maintain the accura
Such inspection shall be made at such time as Authc
other regulatory agency having jurisdiction may rec
Authority, at its option, may have a_ representative
such times as the equipment is inspected, calibrate
if upon any test the percentage of inaccuracy of at
equipment is found to be in excess of 27., registrat
shall be corrected for a period of time extending t
when such inaccuracy began, if such time is ascert:
such tire is not ascertainable, then for a period 4
one-half of the time elapsed since the date of the
tion but in no event further back than a period of
If for any reason any metering equipment is out of
of repair so that the amount of water cannot be as<
computed from a reading thereof, the amount of watt
the period such equipment was out of service or ou'
shall be estimated and agreed upon by the parties 1
basis of the best data available.

SECTION 11: Default. In the event of b

by City of any of its obligations under the terms
nent, Authority shall give City notice thereof and
otherwise provided in this agreement, City shall h

days thereafter in which to cure and rectify such
Should City fail or refuse to cure or rectify such
fault, Authority, at its option, may declare City'
and utilize water contracted for under this agreem
provided, however, forfeiture of such rights shall
City of any of its obligations under this agreemen

be given credit for all amounts which Authority :na

sale to others of the water which City would be ot

to hereunder to the extent such amounts are not pl

wise committed to'other purposes.

SECTION 12: Succession Of Interest. Tfi
of this agreement shall inure to the benefit of at

upon the successors and permitted assigns of Autht

but no such succession or assignment shall relieve

icy or City of their respective responsibilities t

the express wcittefi consent of the other party het
further that *so long as there remain outstanding s

paid under the provisions of this agreement, no st.

%-4r

1b

4b
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or assignment shall be valid or binding without the prior conse4
of the holders of at least 757. in value of the then outstanding
Bonds so secured. Nothing herein stated shall be construed in :
manner as to interfere with City's complete discretion in the
resale of water co which it is entitled hereunder.

SECTION 13: Modification, This contract may be chant
and modified only with the consent of the governing bodies of bt
the Authority and City. Such modification may be requested by
either party upon the giving of thirty (30) days' written notic(
stating the changes or modifications requested and to be consid.
ered, at which time bona fide negotiations shall be undertaken :
to modifications or changes submitted. All agreed changes or
modifications shall be by written amendment or supplement to th:
agreement, but no change or modification shall be made which wi'
affect adversely the amounts which shall be required to be paid
by City as demand charges under the terms of subparagraph (a) o
Section b(except as may result from a change in the initial pa:
ment dates), and no such change will be effective which affects
adversely or causes a violation of any of the provisions of the
resolutions authorizing the issuance of Authority's Bonds which
are secured under the provisions of this agreement, and no such
change shall be effective which will affect adversely the right
of others who may contract with'Authority.

SECTION 14: Notices. Unless and until either of the
parties hereto is notified to the contrary in writing, any noti
required by the provisions of this agreement shall be deemed
effectively served, delivered and received if mailed by registe
or certified mail with postage prepaid as follows:

To Authority: General Manager
Upper Neches River Municipal Water Auchorit
Palestine, Texas 75801

To City: City Manager
City Nall
Dallas, Texas 75201

SECTION 15: Regulatory Provisions. This agreement
shall be subject to all valid rules, regulations and laws appli
cable thereto as promulgated by the United States of America, t
State of Texas or any other governmental body or agency having
lawful jurisdiction or any authorized representative or agency

any of thene.

SEI;TIQN 16: Title To uater. Title Co all water to

which City is entitled hereunder while impounded in Lake Palest

shall remain in Authority, but when diverted from said reservo;

by City or released by Authority as requested by City, and by

whatever means, title shall pass to City. Each party hereto

agrees to save and hold the other harmless from all claims,

demands and causes of action which may be asserted by anyone 0:

account of the transportation, delivery and disposal of such

water while title remains in such party.

SECTION 17: Sale Of Surplus- Water. Authority agree
it will not divert any portion of the dependable yield of the
reservoir contracted to City hereunder without City's Written
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permission and that in no event shall such portion
dependable yield be placed in position where it may
gered or violated by excess diversions to others.
provided, however, upon City's written permission s
conditions therefor, any surplus water which repres
pro rata part of the safe yield may be sold by Auth
agent for City and payment therefor shall be credit
in such manner as the parties may agree upon at the

SECTION 18: City's Obligation - Not Pava

Taxation. City shall be obligated to make all payrr
vided for in Section 6 hereof only from revenues ar
its combined waterworks and sanitary sewer system a
shall never have the right to demand payment of thi
out of funds raised or to be raised by City taxatic

SECTION 19: City To Fix Adequate Rates.
agrees to fix and collect such rates and charges fc

sewer services to be supplied by its waterworks anc
sewer system as will, in contemplation of any othet
available and reasonably assured for the purpose, n
the prompt payment of all expenses• of operating anc
its waterworks and sanitary sewer system and all p:
tracted hereunder and the prompt payment of princil
interest on its obligations payable wholly or parti
the revenues of its combined waterworks and sanita;

tem.

SECTION 20: City Of Dallas Endorsement.
the Revenue Bonds issued by Authority secured undet
sions of this contract there shall be made to appe;
ment over the facsimile signature of the City Audil

City of Ddllas, as follows:

"By virtue of a Water Supply And Sto:
Contract between the Upper Neches River Munic
Water Authority and the City of Dallas, Texas
referred to in this bond, the City of Dallas
unconditionally obligated to provide the Authc
out of revenues and income of its combined wa

works and sanitary sewer system, all money re-
to pay interest on this bond as it accrues an,
principal thereof at maturity, such money so
to be used solely for such purposes.

"EXECUTED pursuant to Ordinance No.
passed by the City Council of the City of Dal

Texas, _- -- , 1972.

"City Auditor, City of Dall

SECTION 21: Severability. The parties
that if any of the provisions of this contract con

be held invalid under the laws of this State, such

^ invalidate the whole agreement, but it shall be cc

I %
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though not containing that particular provision and the
rights and obligations of the parties shall be construed and

in force accordingly.

1

SECTION 22: Pledge. It is recognized that income
derived by Authority pursuant to the provisions of this agree-
ment may be pledged by Authority under resolutions passed and
executed with regard to the issuance of revenue-supported Bond
as provided for in Section 5 hereof so as to make available to
City the water contracted by it under the provisions of this

agreement.

SECTION 23: Contract Effective. It is agreed that
the obligations of the parties hereunder shall become effec-
tive only upon the occurrence of all the following conditions

precedent, but not necessarily in the order of their listing,

to wit:

(a) That a Reservoir Storage Repurchase
Agreement between the Upper Neches River Municipal
Water Authority and the Texas Water Development
Board has received the approval as to legality of
the Attorney General of the State of Texas required
under the provisions of Section 11.024 of the Texas

Water Code.

(b) The Series 1972 Revenue Bonds herein-
above referred to have been issued and delivered.

(c) The Texas Water Development Board,
acting on behalf of the State of Texas and as its
agent under authority of the provisions of Subchap-
ter I of Chapter 11 of the Texas Water Code, has .
reconveyed to Authority all the State's interest in
the conservation storage space afforded by Lake
Palestine heretofore acquired by the Board from the
Authority and has reassigned to Authority all the
State's interest in Permit No. 1832, as amended,
acquired in like manner.

(d) The City has obtained a contractual

permit from the Texas Water Rights Commission
authorizing a diversion and appropriation of the

water herein contracted for, reciting slso permis-

sion for the trans-vatsrsltod diversion of such

water.

^^;
^_:

SECTION 24: Substitution Of Contract. This con-
tract is to be substituted for and shall stand in lieu of th
contract of like nature executed by the parties as of the Is
day of November, 1971, which is hereby rescinded by mutual

consent.

IN WITNESS WHEREOF, the parties hereto acting undE
authority of their respective governing bodies have caused
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this contract to be duly executed in several counte^
each of which shall constitute an original, all as ^
and year first above written.

UPPER NECHES RIVER MUN:

AUTHORITY

WRICHT MATTHEWS,

By

ATTEST:

rt
ROY DaUCLA.S, Se6Uetary

(Seal)

CITY OF DALIASP TEX

By

ATTEST: W- S- McDONALD I C

HAROLD C. SHANK, City Secretary

COUNTERSIGNED:

E. LY CROSSLEY, City Au ' or

APPROVED AS TO FORM:

N. ALEX BICKLEY f City

^

By

(Seal)

•
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THE STATE OF TEXAS )(

COUNTY OF TRAVIS )(

As the official custodian of the files and records of the

Texas Water Commission, I hereby certify that the attached

j. ko ^ C c% ^'^, 4 lf CI "I Q / T ex,
is a true, accurate, and complete copy of an instrument or

record in the official records of the Commission as that

instrument or record is reflected therein.

I further certify that as the official custodian of the

fiZes and records of the Texas Water Commission, I have

legal custody of the instrument or record so copied.

WITNESS MY HAND, and the Seal of the Texas Water Commission,

this ^ day of 1988.

J ^ ^ I
W311 am . manr e, CPA, Director o
Finance and Administration

FOR.

ALLEN BEINKE, EXE^'GS3TIVE DIRECTOR
TEXAS WATER COMMISSION

^. (SEAL)
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SOAH DOCKET NO. 473-15-1149.WS
PUC DOCKET NO.43674

PETITION OF THE CITY OF DALLAS § BEFORE THE STATE OFFICE
FOR REVIEW OF A DECISION BY §
THE SABINE RIVER WATER § OF
AUTHORITY §

§ ADMINISTRATIVE HEARINGS

SOAH ORDER NO. 8 ESTABLISHING INTERIM RATES

A Prehearing Conference was held on Thursday, April 2, 2015 by telephone conference

call to consider interim rates. The parties, the City of Dallas ("the City," or "Dallas") and Sabine

River Authority of Texas ("SRA," or "the Authority") were advised that, pursuant to the Order

on Appeal of Order No. 5, wherein the Public Utility Commission ("Commission" or "PUC")

determined that it did have jurisdiction to set interim rates in this case despite 16 Texas

Administrative Code § 24.131(d), and remanded this matter to the administrative law judge

("ALJ") to give the ALJ an opportunity to consider whether interim rates should be established.

The parties were allowed to file documents by April 1, 2015 and to present oral arguments at the

prehearing conference regarding interim rates.

A. Procedural History

This case involves a rate dispute regarding raw water authorized to be used by the City

from Lake Fork reservoir ("Lake Fork"). Lake Fork reservoir is permitted by the Texas

Commission on Environmental Quality and/or its predecessor agencies under Certificate of

Adjudication ("Permit") No. 05-4669. Dallas and the SRA entered into the Water Supply

Contract and Conveyance dated October 1, 1981, as amended by the First Supplement to Water

Supply Contract and Conveyance dated July 30, 1986 ("the Agreement"). Under the Agreement,

Dallas assumed responsibility for 100% of the principal and interest on the bonds issued to

finance the construction of Lake Fork. In return, Dallas obtained 74% of the estimated firm yield

of the reservoir. Dallas' water right is also recognized on the face of Permit No. 05-4669. SRA,

for its part, became the record owner of the reservoir, responsible for operating and maintaining

Lake Fork, and received Permit No. 05-4669 in its name. SRA obtained 26% of the estimated
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SOAH DOCKET NO. 473-15-1149.WS

yield of the Lake Fork for its use. Dallas and SRA share the annual operations and maintenance

expenses (the "Service Charge") of Lake Fork in accordance with their 74%/26% yield shares as

designated in the Agreement. Although the Agreement was for an initial forty (40) year term

which ended as of November 1, 2014, it is undisputed that the Agreement between Dallas and

SRA continues through November 1, 2054 under Permit No. 05-4669, as well as under the

Agreement and its automatic renewal terms.

Additionally, the Agreement includes terms and conditions for the compensation to be

received by SRA from Dallas in any renewal term:

Section 6.02. The amount of compensation that the Authority shall be

entitled to receive during any renewal term (exclusive of the City's pro rata share

of the Service Charge) shall be determined by mutual agreement between the City

and the Authority, taking into account such price as is prevailing in the general

area at the time for like contract sales of water of similar quality, quantity and

contract period. The City and the Authority agree to commence negotiations to

determine the amount of such compensation at least one year prior to the

expiration of the initial period and each successive forty (40) year term thereafter.

In the event that the City and the Authority are unable to agree upon the amount

of such compensation prior to the expiration of each such term, the Texas Water

Commission may establish interim compensation to be paid by the City to the

Authority. It is understood and agreed by the City and the Authority that the

amount of compensation finally determined for each renewal term shall be

applicable from and after the commencement of the then current term; if the

interim compensation is greater than the amount of compensation finally

determined, the Authority agrees to pay the City such overage within ninety (90)

days after such determination, and if the interim compensation is less than the

amount of compensation finally determined, the City agrees to pay to the

Authority such underage within ninety (90) days after such determination.

It is undisputed that the parties did begin negotiations at least one year prior to the expiration of

the initial 40 year term. It is also undisputed that the parties were unable to reach agreement. In

light of the parties' continuing inability to reach agreement regarding the rate for Dallas during

the first renewal term, the SRA Board of Directors took action establishing a rate at its board

meeting on October 9, 2014. By letter dated October 13, 2014, SRA informed Dallas:
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Effective November 2, 2014, the City of Dallas' compensation payment
will be based on $0.5613 per 1,000 gallons payable on a "take or pay" basis on

131,860 acre-feet /year.

The rate is equal to over $24.1 million per year, whereas Dallas had previously paid an average

of less than $3.1 million per year as the Service Charge. Dallas' Service Charge for Fiscal Year

2015 was stated to be $3,022,023.00 under the SRA approved budget.

Dallas filed this rate appeal on October 30, 2014, under Texas Water Code ("TWC")

§12.013 and TWC §13.043(f). A prehearing conference was held on January 6, 2015, following

which the ALJ found jurisdiction under TWC §12.013, reserving the question of jurisdiction

under TWC § 13.043. A second prehearing conference for further consideration of jurisdictional

issues and to consider interim rates was scheduled for January 22, 2015. In the interim, however,

SRA filed a motion to abate to address its contention that the complained of rates were set

pursuant to contract, and the contested case hearing was abated under State Office of

Administrative Hearings ("SOAH") Order No. 5. Dallas appealed SOAH Order No. 5, and the

Commission granted its appeal. After due consideration, the Commission remanded the matter

of interim rates to the ALJ for further consideration, consistent with its finding that interim rates

could be established before a case is abated even if there was a question of whether the rates

were set pursuant to contract and a party moves to abate pending resolution of that question.

Dallas filed a declaratory judgement action in Travis County District Court on January 30, 2015,

seeking a determination that "the rates set by SRA in its actions of October 9, 2014 were not

rates set pursuant to a contract."

B. Consideration of Interim Rates for Dallas' Lake Fork Water

After due consideration of the arguments and authorities of the parties, the ALJ finds it

appropriate to suspend the abatement ordered under SOAH Order No. 5 to establish interim rates

in this case, considering the Commission's Order on Appeal of Order No. 5, and considering 16

Texas Administrative Code §24.29. Specifically, the ALJ finds in this case that Dallas has met

the requirements of showing, under 16 Texas Administrative Code §24.29, that the SRA adopted

rate for Dallas' Lake Fork water is "unjust or unreasonable," and that, therefore, allowing that

rate to remain in effect during the pendency of this rate dispute would provide an unreasonable
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