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House Bill (HB) 1600 and Senate Bill (SB) 567 83ra
Legislature, Regular Session, transferred the functions
relating to the economic regulation of water and sewer
utilities from the TCEQ to the PUC effective
September 1, 2014
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TEXAS COMMISSION ON ENVIRONMENTAL QUAI:ITf, ;
Protecting Texas by Reducing and Preventing Pollution

September 8, 2006
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The Honorable Cassandra J. Church

Administrative Law Judge
State Office of Administrative Hearings
300 W. 15"' Street, Suite 502
Austin, Texas 78711 .^7
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RE: SOAH Docket No. 582-03-3725; TCEQ Docket No. 2003-0664-UCR
Application of Bexar-Met to Amend Water CCN No. 10675

Dear Judge Church:

Enclosed please find the Executive Director's Response to Bitterblue's Motion to Revise
and Clarify Order No. 22 in the above-referenced matter.

Sincerely,

Todd Galiga
Staff Attorney
Environmental Law Division
TCEQ

Enclosure

cc: Service List

10"Y
P.O. Box 13087 • Austin, Texas 78711-3087 • 512/239-1 , 000 • Internet address: www.tceq.state.tx.us

10 11,fCti i» I ,(,(^rC ;Ji,_ U`, I 11^ .d, i,.1^



^ •

SOAH DOCKET NO. 582-03-3725
TCEQ DOCKET NO. 2003-0664-UCR

APPLICATION BY BEXAR- § BEFORE THE STATE OFFICE

METROPOLITAN WATER DISTRICT §
TO AMEND WATER CCN NO. 10675 § OF

IN BEXAR COUNTY §
§ ADMINISTRATIVE HEARINGS

EXECUTIVE DIRECTOR' RESPONSE TO BITTERBLUE'S MOTION TO REVISE
AND CLARIFY ORDER NO. 22

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

Comes now, the Executive Director of the Texas Commission on Environmental Quality
("TCEQ" or "Commission") and files the Executive Director's Response to Bitterblue's Motion
to Revise and Clarify Order No. 22 in the above referenced Docket, and would respectfully show
as follows:

The Executive Director concurs with Bitterblue, Inc. ("Bitterblue") that Bexar
Metropolitan Water District's ("Bexar Met") pending application to amend CCN No. 10675
should be dismissed in its entirety. As noted in Order No. 22, on May 5, 2006 Judge Gary Steel
of the 22nd District Court in Comal County ruled that Bexar Met cannot provide service outside
the District's statutory boundaries. Judge Steel also held that "following the passage of ...
Senate Bill 1494, . . . the District's statutory boundaries for retail water services are set out in
Section 5A(b) of Bexar Met's enabling act (such statutory boundaries being those defined in
CCN Nos. 10675, 12759, and 12760, as those CCNs existed on the date of the passage of Senate
Bill 1494)."

In addition, as discussed by the parties at the September 6, 2006 prehearing conference,
on September 1, 2006 Judge Scott Jenkins of the 200`" District Court in Travis County informed
the San Antonio Water System ("SAWS") and Bexar Met that he intends to rule in favor of
SAWS on all its claims against Bexar Met and the TCEQ. The Final Judgment in that case,
which has been approved as to form by counsel for Bexar Met and which Judge Jenkins is
expected to sign on or before September 8, 2006, states that Bexar Met cannot provide services
outside the District's statutory boundaries. The Final Order expected from Judge Jenkins also
states that "Bexar Met has no authority to seek to obtain from TCEQ, and TCEQ has no authority
to grant to Bexar Met, a CCN or an amended CCN for Bexar Met to provide retail water utility
service to any property in an area outside the territory described in ... this Final Judgment."

As discussed in Bitterblue's May 12, 2006 supplement to its Motion, the CCN area
requested by Bexar Met is outside of the District's current statutory boundaries. As a result,
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based on the decision from Judge Steel and the decision expected shortly from Judge Jenkins, the
Executive Director recommends that Bexar Met's application be dismissed due to Bexar Met's
lack of authority to provide retail water service to the requested area. Continuing with the
evidentiary hearing on Bexar Met's application in light of two District Court decisions that Bexar
Met cannot serve the requested area would be an inefficient use of time and resources for SOAH,
the parties, and the Commission.

Furthenliore, due to the statement in the Final Judgment expected from Judge Jenkins
that the TCEQ has no authority to grant a CCN amendment to Bexar Met to provide retail water
service outside its current statutory boundaries, the Executive Director requests that Bexar Met's
application be dismissed in its entirety as soon as the Final Judgment is signed.

Wherefore, premises considered, the Executive Director respectfully requests that SOAH
dismiss Bexar Met's application to amend CCN No. 10675 in its entirety.

Respectfully submitted,

Glenn Shankle
Executive Director

Robert Martinez, Director
Environmental Law Division

Todd Galiga, Staff Atto y
Enviroiuilental Law Division
State Bar No. 00793767
P.O. Box 13087, MC 173
Austin, Texas 78711-3087
(512) 239-3578

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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CERTIFICATE OF SERVICE

I hereby certify that on this $^^ day of September, 2006, a true and correct copy of the
foregoing Executive Director's Response to Bitterblue's Motion to Revise and Clarify Order No. 22
was sent to all persons on the attached mailing list by hand-delivery, inter-agency mail, facsimile, or
by deposit in the U.S. Mail.

Todd Galiga
Staff Attorney
TCEQ Environmental Law Division
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MAILING LIST
Bexar Metropolitan Water District

TCEQ Docket No. 2003-0664-UCR; CCN No. 10675

Honorable Cassandra J. Church
Administrative Law Judge

State Office of Administrative Hearings

300 West 1511, St. Ste. 502

Austin, Texas 78701

Tel: (512) 239-475-4993

Fax: (512) 475-4994

Mr. Adolfo Ruiz
Bexar Metropolitan Water District

2047 W. Malone

San Antonio, Texas 78225

Tel: (210) 354-6502

Fax: (210) 922-5152

Robert L. Wilson, III
RL Wilson, P.C.
P. O. Box 831583

San Antonio, TX 78283

Tel. (210) 223-4100

Fax (210) 223-4200

Mr. Bruce Wasinger
Attorney

Bickerstaff, Heath, Smiley, Pollen, Kever &
McDaniel, L.L.P.
816 Congress, Suite 1700

Austin, Texas 78701-2443

Tel. (512) 472-8021

Fax (512) 320-5638

Ms. Janessa Glenn
Attorney

Jenkins and Gilchrist
401 Congress Avenue, Suite 2500

Austin, Texas 78701-3799

Tel. (512) 499-3800

Fax. (512) 404-3810

Seagal W. Wheatly
Jenkens & Gilchrist
A Professional Corporation

Weston Centre, Suite 900

112 E. Pecan Street

San Antonio, Texas 78205

Tel: (210) 246-5000

Fax: (210) 246-5999

Ronald J. Freeman
Freeman & Corbett, LLP
8500 Bluffstone Cove, Suite B-104

Austin, TX 78759

Tel. (512) 451-6689

Fax. (512) 453-0865

Jim Mathews

Mathews & Freeland, LLP
Attorney at Law
P. O. Box 1568

Austin, TX 78768-1568

Tel. (512) 404-7800

Fax. (512) 703-2785

Mr. Blas Coy, Jr.
Attorney

Office of Public Interest Counsel
TCEQ - MC 103
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6393

Fax: (512) 239-6377

Ms. LaDonna Castanuela

TCEQ Office of Chief Clerk, MC 105
P.O. Box 13087
Austin, TX 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311
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