applicable law. TCEQ Decision (Exhibit 1), page 1, paragraph 1.

4. Nonetheless, in response to contentions of disputed fact with respect to material issues by
Ann Messer, Julie Moore, Juli Phillips, M.D. Thomson, and H. Philip Whitworth (hereafter
“Protestants”), the TCEQ referred the following eight specific issues to the State Office of
Administrative Hearings (SOAH) for a contested case hearing:

Issue No. 1: Whether odor from the facility will cause nuisance conditions interfering
with the use and enjoyment of the requesters’ property.

Issue No. 2: Whether the facility’s operation will comply with the TCEQ rules
enacted to protect groundwater.

Issue No. 3: Whether the facility’s operation will comply with the TCEQ rules
enacted to prevent the contamination of surface water.

Issue No. 4: Whether the facility will be operated in compliance with 30 TAC §
332.45(10), enacted to prevent unauthorized and prohibited materials from
application or incorporation into feedstocks, in-process materials, or processed
materials.

Issue No. 5: Whether the facility’s operation will comply with 30 TAC 332.45(11),
which requires compliance with end-product testing and standards.

Issue No. 6: Whether the facility’s Site Operating Plan includes appropriate fire
prevention and control measures.

Issue No. 7: Whether the facility will meet applicable air quality requirements.

Issue No. 8: Whether the facility will meet applicable requirements for prevention
of the delivery of unauthorized and prohibited materials at the site.

TCEQ Interim Order (Exhibit 2), page 1, paragraph 2.

5. Consequently, on February 21, 2006, Applicant propounded interrogatories to Protestants
inquiring in:to the reasons for their contentions with respect to each of the issues identified
above:

Interrogatory No. 1: Please explain each reason that you contend that the facility’s
plan of operation, as set out in the application, will result in odor from the facility

that will cause nuisance conditions interfering with the use and enjoyment of the
property or properties at issue.

8
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Interrogatory No. 2: Please explain each reason that you contend that the facility’s
plan of operation, as set out in the application, will not comply with the TCEQ rules
enacted to protect groundwater.

Interrogatory No. 3: Please explain each reason that you contend that the facility’s
plan of operation, as set out in the application, will not comply with the TCEQ rules
enacted to prevent the contamination of surface water.

Interrogatory No. 4: Please explain each reason that you contend that the facility’s
plan of operation, as set out in the application, will not comply with 30 TAC §
332.45(10), enacted to prevent unauthorized and prohibited materials from
application or incorporation into feedstocks, In-process materials, or processed
materials.

Interrogatory No. 5: Please explain each reason that you contend that the facility’s
plan of operation, as set out in the application, will not comply with 30 TAC §
332.45(11), which requires compliance with end-product testing and standards.

Interrogatory No. 6: Please explain each reason that you contend that the facility’s
plan of operation, as set out in the application, does not include appropriate fire
prevention and control measures.

Interrogatory No. 7: Please explain each reason that you contend that the facility’s
plan of operation, as set out in the application, will not meet applicable air quality
requirements.

Interrogatorv No. 8: Please explain each reason that you contend that the facility’s
plan of operation, as set out in the application, will not meet applicable requirements
for prevention of the delivery of unauthorized and prohibited materials at the site.

Applicant’s Interrogatories (Exhibit 3), Nos. 1 - 8.

6. Following is Protestants’ entire response to Applicant’s Interrogatories 2, 3, 4, 5, 7, and 8:

“This interrogatory is premature because it requests information that will not be
known until after additional discovery is completed. This interrogatory will be
answered promptly once additional discovery is completed. Subject to the foregoing
objection, Protestants have no information in response to this interrogatory at this
time.”

Protestants’ Responses (Exhibit 4), Nos. 2-5, 7, 8.

7. Protestants have failed to supplement with even a partial response to the above

interrogatories, Applicant’s Affidavit (Exhibit 5), paragraphs 4 and 5, and the time for doing

9
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so has passed.’
8. Consequently, the TCEQ’s findings with respect to Issues No. 2. 3,4,5,7, and § are
uncontroverted.
Respectfully submitted,

Foster Malish Blair & Cowan, L.L.P.
1403 West Sixth Street

Austin, Texas 78703

(512) 476-8591

(512) 477-8657/ M

Christopher Malish

State Bar No. 00791164

Kiele Linroth Pace

State Bar No. 24032810
ATTORNEYS FOR APPLICANT

* Pursuant to Order No. 1, signed by the Honorable Cassandra J. Church on February 16,
2006, the deadline for completion of written discovery was April 14, 2006.

10

P:\Clients\Texas Organic Recovery\MSW permit\Summary Disposition\MSD 2.wpd




£J06/MAY/09/TUE 05:06 PM  FOSTER&MALISH&BLAIR FAX No. 512 477 8657

 SOAH DOCKET NO. 582-06.0830
TCEQ DOCKET NO. 2005.151 0. MSwW
PROPOSED PERMIT NG. 2324

APPLICATION ©F ROY EUGENE § BEFORE THE STATE OFFICE
DONALDSON I FOR A PERMIT TO §

AUTHORIZE TEXAS ORGANIC g
RECOVERY TO COMPOST ¢ OF

MUNICIPAY. SEWAGE SLUDGE, §

SEPTAGE, AND GREASE TRAD §

WASTE § ADMINISTRATIVE BEARINGS

APPLICANT’S FIRST SET OF INTERROGATORIES TO PROTESTANTS

TO:  Ann Messer, Julie Moore, Juli Phillips, M.D. Thomson, and I, Phillip Whitworth, by
and through their attormey of record, J.D. Head, FRITZ, BYRNE, HEAD & HARRISON, 1LP,
28 Sam Jacinto Blvd,, Suite 2000, Anstin TX 78707,

Pursnant to Rule 197 of the Texas Rules of Civil Procedure and 1 Texas A dministrative Code
§ 155.31(g), vou are requested to respond to the following interrogatories within 20 days of service
of this request.

Respectfully submitted.

Foster Malish Blair & Cowan, L.L.P.
- 1403 West Sixth Street
' Aunstin, Texas 78703
(512) 476-8591
(512) 477-8657/fax

hfistapher Maifish
State Bar No. 00791164
Kiele Linroth Pace
State Bar No. 24032810

ATTORNEYS FOR APPLICANT ROY
g ' : . BUGENE DONALDSON T}

EXHIRT
3
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CERTINICATE OF SERVICE

] hereby certify thaia copy of the foregoing document was seni tothe following attommey via
facsimile and certified mail, refurn receipt requested, on this the 2 jsi-day of February, 2006.

; J. D. Head
FRITZ, BYRNE, HEAD & HARRISON, LLP
98 San Jacintp Blvd., Snite 2000 i —_

Austin TX 78701

Pay: 512-477-5267 ’ W\

Kiefe Linrofft Pace
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DERINITIONS
L. “Application” refers 1o the application of Roy Eugene Donaldson I for a permitio authorize
Texas Organic Recavery 1o compost muunicipal sewage sludge, septage, and grease trap
waste, as set out in TCEQ Docket No. 2005-15 10-MSW; MSW Permit No. 2320.

2. “Facility” refers to the Texas Orpanic Recovery Compost Facility,

3. “Property™ or “éroperties” refer to the properties belonging 1o Ann Messer, Julie Moore,
Juli Phillips, M.D. Thomson, and H, Phillip ‘,X’hitwoxth,'the use and enjoyment of which
canses them 10 be affected persons as that 1erm is defined by applicable law.

4, “You,”your,”* and “yourself” refer to Ann Messer, Jnlie Moorc, Juli Phillips, M.D.
Thomson, and H. Phillip Whitworth, as well as persons oy entities acting on their behal{ such
as emplovees, representatives, agents, and attorneys.

/

INTERROGATORIES

1. Please explain each reason fhat you contend that the facility's plan of operarion, as set o
in the application, will resnjt in odor from the facility thai will canse nmmsance conditions
mterfering with the nse and enjoyment of the DrOperty or properties at issne.

ANSWER: . -

2. Please explain sach reason that you contend that the facility’s plan of operation, as set out

in the application, will not comply with the TCEQ rules enacted to proiect groundwater,

ANSWER:

3, Please explain each reason that yo'u contend that the facility’s plan of operation, as set pnt
In the application, will not comply with the TCEQ rules enacted to prevent the conlamination
of surface water. '

ANSWER:

4. Please explain éach reason that you contend that the facility’s plan of operation, as set out
m the application, will not comply with 30 TAC § 33245 (10), epasted ic prevent
unauthorized and prohibited materials from application or Incorporation into feedstocks, in-
process materials, or processed materials. -

ANSWER:
3
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Please explain each reason that yau contend that the facility’s plan of operation, as set our
in the application, will not comply with 30 TAC § 332.45(11), which requires comgpliance
with end-product testing and standards,

ANSWER:

10.

Please explain each reason that you contend that the facility*s plan of operation, ag sei out
in the application, does not include appropriate fire prevention and confro] meastres.

ANSWER:

Please explain each reason that you contend that the facility’s plan of operation. as ser out
n the application, will not meet applicable air quality requirements.

ANSWER:

Please explain each reason that you contend that the facility’s plan of operation, as set our
in the application, will not meet applicable requirements for prevention of the delivery of
unanthorized and prohibited materials at the site.

ANSWER:

Pleage identify each time in the pastthat an odor from the facility cansed nuisance conditions
that interfered with the use and enjoyment of the property or properties at issue. Include the
character, strength, and duration of the odor; the names of all persons who smelled the odor;
the dates and times at which they smelled the odor; where they were and what they were
doing when they smelled fhe ador; where the odor appeared to onginate; and the conditions
under which they smelled the odor. N

ANSWER:

. Please identify each time in the past that, to your ‘3mow1=3dge, belief or information, the
Tacility has or may have engaged in acts or omissions that resulted or could have resulted in

contamination of groundwater. Jnchide the names of all persons who observed the acts or
omissions, what they observed and where it transpired, the dates and times that they observed
the acis or omissions, where they were and what they were doing when they observed the acts
or omissions, and anything else they recall about the conditions wader which they observed
the acts or omissions. . '
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ANSWER:

11 Please idemify each time in the past that, 1o your knowledge, belief or mformatior, the
facility has or may have engaged in acts or omissions that resulted or could have resnlied m
contamination of surface water. Includs the names of all persons who observed the acis or

rTTTTTTT T orussions; What they cbservedand where it transpired, the dates and fimes thai thev observed

‘ the acts or omissions, where they were and what they were dolng when they.observed the acts
or omissions, and anything else they recall about the conditions under which they observed
the acts or omissions.

ANSWER:

12, Please ideniify each time in the past that, to your knowledge, belief or information, the
facility has or may have engaged in acts or omissions that resulted or conld have resulied in
the application oz incorporation of unauthorized oy prohibited materials into feedstocks, in-

the acts or omissions, what they observed and where it transpired, the dates and times thai
they observed the acts or omissions, where they were and whar they were doing when they
observed the acis or omissions, and anything else they recall about the conditions under
which they observed the acts or ONISSIONS.

ANSWER:

13. Please identify each time in the past that, to your knowledge, belief or information, the

facility has or may have engaged in acts or omissions that resuited or could have resulted in

-  failure to apply appropriate end-product testing and stapdards. Include the names of all

- persons who observed the acts or omissi ons, what they observed and where it transpired, the

dates and times that they observed the acts or onussions, where they were and whai they vwere

doing when they ohserved fixe acts oy omissions, and anything else they recall about the
conditions under which they observed the acts or omissions,

ANSWER:

14.  Please identify each time in the past that, to your Jmowledge, belief or Inforrmation, the
’ facility has ormay have engaged in acts or omissions that resulted or could have resulted in
a failure to tmplement appropuiate fire prevention and control measures. Include the names
of all persons who observed the acts or omissions, what they observed and where it
transpired, the daies and #iines that they observed the acts or omissions, where they were and
what they were doing when-they observed the acts or omissions, and anything else theyrecail

about the conditions under which they observed the acts or omissions.

5
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ANSWER:

Please identify each time in the past that, to your knowiedge, belief or information, the
facility has or may have engaged in acis or omissions that compromised or could have

compromised the air quality. Inclnde the names of all persons who observed the acts o1

16.

17.

18.

19.

omissions, wialthey observedand where I transpired, The dazes and limesthat they observed
the acts or omissions, where they were and what they were doingwhen they observed the acts
or Ormissions, and anything else they recall about the conditions undey which they observed
the acts or omissions.

ANSWER:

Please identify each time in the past that, to your knowledge, belief ar information, the
facility has or may have engaged in acts or omissions that resulted or could have resulted in
the delivery of unanthorized and prolbited materials ar the site, Include the names of all
persons who observed the acts or omisgions, What they.observed and where it transpired. the
dates and times that they obgerved the acts or omissions, where they were and what they were
dowsg when they observed the acts or ornissions, and anything else they recall about the
conditions under which they observed the acts or omissions,

ANSWER:

Please identify the minimum changes that you contend would be necessary with respect to
odor from the facility to bring it fnto compliance with applicable rules regarding nuisance
conditions.

ANSWER:

Please identify the miuimmn' changes thai you contend would be nﬁécssaly to bring the
facility’s plan of operstion, as set ont in the application, inio compliance with the TCEQ
tules enacted to protect gromdwater, '

ANSWER:

Please jdentify the minimum changes that you contend would be necessary to bring the
facility’s plan of operation, as set out in {he application, into compliance with the TCEQ
rules enacted 10 prevent the contanyination of surface water.

ANSWER:

6
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20.

Please ideniify the minimum changes ihat you contend wouild be necessary o bring the
facility’s plan of operation, as set out in the application, into compliance with 30 T AC§
332.45(10), enacied to prevent unanthorized and prohibited materials from application or
Incorporation into feedrtocks, In~process materjals, or processed materigls.

ANSWER:

21.

22.

23.

24,

Piease Adentify the zmmmum changes that you contend would be necessary 1o bring the
Tacility’s plan of aperation, as set out in the application, into compliance with 30 TAC §
332.45(31), which requires compliance with end-produet testing and standards.

ANSWER:

Please identify the minimum changes to the facility’s plan of operation, as set out in the
application, thai you contend would be necessary 10 provide appropriate fire prevention and
conirol measures, '

ANSWER:

Please identify the migimum changes that you contend would ba necessary to bring the
facility’s plan of operation, as set out 1n the application, inio compliance with applicable air
quality requirements, :

ANSWER:

Please identify fhe miniwmm changes that you contend would be necessary to bring the
facility”s plan of operation, as set out in the apphcation, into compliance with applicable
requitements for prevention of the delivery of unanthorized and prohibited materials ai the
site. - ‘

ANSWER:

7
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SOAE DOCKET NO. 582-06-0839
TCEQ DOCKET NO. 2005-1510-MSW

'

INRE: APPLICATION BY § BEFORE THE STATE OFFICE
ROY EUGENE DONALDSON, I g
¥OR A TYPE V-RC MUNICIPAL § OF

| — ———SOLIB-WASTE PERMITIN §

i TRAVIS COUNTY, TEXAS; §

; (MSW PERMIT NO. 2520) §

ADMINISTRATIVE HEARTNGS

FROTESTANTS® OBJECTIONS AND RESPONSES
IO APPLICANT’S FIRST SET OF INTERROGATORIES

TO:  Roy Engene Donaldson, II, by and through his attorney of record, Mr. Christopher Malish,
Foster, Malish, Blair & Cowan, L.L.P., 1403 West Sixth Street, Aunstin, TX 78703

COME NOW, Protestants Ann Messer, Julie Moore, H. Philip Whitworth, Jr., Juli Phillips
and M. D. Thomson (Thomson Family Limited Partnersi:ip) and serve these Objections end
Responses 1 Applicant’s First Set of Interrogatories o the following pages.

Respectiully submittz:d,
_FRITZ, BYRNE, HEAD & HARRISON, LtP
98 San Jacinto Blvd., Suite 2000

Augtin, TX 78701
TEL: 512/476-2020 .

FAX: 512/477-5267 : ‘
By: :
A ‘
Btate Bar No. 09322400

ATTORNEYS FOR PROTESTANTS
ANN MESSER, JULIE MOORE,
H.PHILIP WHITWORTH, JR., -
JULIPHILLIPS and M. D. THOMSON
(THOMSON FAMILY LIMITED
PARTNERSHIP)
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CERTIFICATE OF SERVICE

By my signature above, I hereby certify thet on the 13" day of March, 2006, the foregoing
document was zerved via facsimile and U,S. First Class mat] 1o the following:

Mz, Christopher Malisk

T~ Foster; Matish BlairA-Cowang Bl P ———
1403 Wast Sixth Street '
Ansnn, TX 78703

Ms. Emily Collins

Public Interest Counse] - MC 103
Texas Commission on Environmental Quality ‘

P.O. Box 13087 '
Austin, TX 78711-3087
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OBIECTIONS AND RESPONSES TO INTERROGATORIES
Please explain each reason that you contend that the fasility's plan of operation, as set out
in the application, will zesult in odor from the facility thar will canse nuisance conditions

interfering with the use and enjoyment of the property or properties at issue.

ONS.and RESPONSFES:  This interxogatory is premature because it requests

OBIECE

Woih

information that will mot be Jmown unti! aftsr addivonal discovery is completed. This
interrogatory will be answered promptly once additional discovery is completed. Subject to
this objection, Protestants sre aware of at least one odor nuisance voruplamt 10 the TCEQ
regarding the facility,

Please explain each reason that you contend that the fasility’s plan of operaribn, as set out
in the application, will not comply with the TCEQ nules enacted to protect gronndwater.

OBIECTION and RESPONSE: This interrogatory is premature because it requests
information that will not bs known wptil after additions] discovery is completed. This
interrogatory will be rnswered promptly once additional discovery is completed. Subject 1o
the foregoing objection, Protestants have ne information In response 1o this interrogatory 2t
this time. ‘

Piease explain each reason that you contend that the facility’s plan of opsration, as se1 out
inthe application, will not comply with the TCEQ rules snacted to prevent the contemination
of surface water.

OBJECTION and RESPONSE: This interrogatory iz premature becauss 1t reguests
information that will not be known until afier additions! discovery is completed. This
interrogatory will be answered promptly once additional discovery is completed. Subject to
the foragoing objection, Protestants have no information in response to this interrogatory at
thiz time.

Please explain each reason that you contend that the facility’s plan of operation, as set out
in the application, will.not comply with 30 TAC § 332.45(10), enacted to prevent
unawhnorized and prohibited materials from application or incorporation into feedstocks, in-
process maieriels, or processed materials.
OBJECTTON and RESPONSE: This interrogatory is prematnre because it requests
information that will mot be known until after additional discovery is completed. This
interrogatory will be answered promptly once additional discovery is completed. Subjectto
the foregoing objection, Protestants have no information in response to this interrogatory at
this time. o ' ‘ :
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Plsass explain each renson that you contend that the faciliy's pian of operation, as set out
in the application, will not comply with 3¢ TAC § 332.45(11), which requires compliance
with snd-product testing and standards,

OBIRCTIQN and RESPONSE: This interrogatory is premamre because it reguesis
information that will not be known umtil after additional discovery is completed. This

the foregoing objection, Protestants have no information in response To this intervogatory at
this time. ’

Pleese explain each reason that you contend that the facility’s plan of operation, as set out
in the application, does not include appropriate fire prevention and contral measures,

OBJECTION #nd RESPONSE: This interrogatory is premature becanse it requeste
informetion that will not be knpwn uni] after additional discovery is complsted. This
mterrogatary will be answered promptly once additional discovery is completed. Subjest o
the foregoing objection, Protestants are aware of 2 fire at the facility which ocenrred
December 10, 2004, '

Plzase explain each reason that you contend that the facility’s plan of operation, as sat out
in the application, will not meet applicable air quelity TEQ UITeMENIS,

OBIECTION and RESPONSE: Thiz interrogatory is premature beemise it reqnasts
information that will not be known until afier additional discovery is completed, This
interrogaiory will be answered promptly once additional discoveryis completed. Subjectto
the foregoisig objection, Protestanis have no information in response 1o this interrogatory at
this tirpe., )

Please explain each reason that you contend that the facility's plan of operation, =5 set out
in the application, will not meet applicable requirements for prevertion of the -delivery of
unauthorized and prohibited materials at the site.

OBJECTION and RESPONSE:  * This interrogatory is premature because it reguests

information that will not be known unt) afier additiona discovery is compicted. This
infexrogatory will be answered prompily once additional discoveryis completed, Subjectto
the foregoing objection, Protestants have no information in response to this intetrogatory at
this timme. )

Please identify each time in the past that an odor from the facility cawsed nuisance conditions
that taterfered with the uce and enjoyment of the property or propertics atissue. Include the
cherscter, strength, and duration of the odor; the names of all persons. who smelled the odor:
the dates and times at wirich they smelled the odor; where they were and what they were
doing when they smelled the odor; where the odor appeazed 1o originate; and the conditions

under which they smelled the.odor. _ , ,
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OBJECTION and REGPONSE: Protestants Moore, Whitworlh, Messez, and Thomson
have no infonnation responsive to this Interrogatory. Tuli Phillips has experienced odor
muisenos conditions at her residence at set forth below: -

September 1, 2005 at or about 5:30 p-m. while coming home fom work, Ms, Phillyps

sxpenenced-£-foul odorat her mailbox coming from fhe west.

FAX We. 512 477 8657 PoOlz/

September 3, 2003 at or abou: 430 p-m., Ms. Phillips experienced an unpleasant odor while
mowing the lawn in her front yard. -

Seprember 5, 2003 at or about 3:15 p.m., Ms. Pbiliips experienced a Strong arome from the
west while coming home from work,

September 14, 2005 at or about 2:45 a.m. while going to work, M. Phillips experienced a
rotten egg smell at the yard pate,

Scptember 23, 2005 at or about 2:10 P.n. while coming bome from work, Ms. Phillips
experienced en offensive aroms coming fom the west.

Septemmber 28, 2005 at o5 about 2:10-p.m., Ms. Phillips experienced an offensive simell
coming from the West at the front pate of her property. '

Ocwober 4, 2005 2t or about 2:25 a.m. while going to wWork, Ms. Phillips experienced an
unpleasant odoy of something rotien. o

Ociobsr 14, 2005 at or abour 5:30 pm. while coming hoine from work, Ms. Phillips
experienced a terriblz aroma in the air at the froni mate of her property.

October 17, 2005 21 or about 1:30 p.m. while mowing the yard, Ms. Phillips experisnced a
sironyg moldy odorin the air.

October 22, 2005 at oy abowr 12:10 p.m. whils Irunmmg trees in the front yard, Ms. Phillips
expenenced an offensive aroma characterized g5 an oid smell. -

October 26, 2005 at or sbout 2:10 p.m, while co‘niing home from work, Ms. Phillips
expezienced an offensive aroma coming from the west, |

October 30, 2005 at or about 12:00 a.m. while going to work, Ms. Phillips experienced a
rank aroma coming from the west at the from gate. :

November 2, 2005 at or about 2:20 p-m. while coming home from work, M, Phillips

experienced an offensive aroma coming from the west at the frant gate.
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Novsmber 11, 2005 at 2:10 p.m. while coming home from work, Ms. Phillips experienced
an offensive aroma coming from the west at the front gate.

November 21, 2005 at or about 4:15 p.m. while mowing, Ms. Phillips experienced 27 the
front gate an old rotten smell in the air,

December 2, 2005 at or about 7:20 p-m. while going outto dinner, Ms. Phillips experienced

02

@Gt

10.

&n offensive odos caring from the West. 5
December 6, 2005 a1 or about 2:15 pam, while coming home from work, Ms. Phillips
experienced a Totren arowa,

Decernber 22, 2005 at or about 3:30 a.m. while going to work, Ms. Phillips c;(perienccd at
the front gate a strong fragrant smell.

December 23, 2005 at or about 2:10 p.m. while coming home from work, Ms. Phillips
experienced an offensive odor at the front gate,

February 6, 2006 at or aboui 1:50 pau. while coming home from work, M. Phillips
expetienced s strong rotten odos at the front gate. :

February 16, 2006 at-or about 2:00 pan. ‘while coming home from Worlc,'l\/Is. Phillips
experienced a strong rotien sgg stwell at the front gate.

February 24, 2006 at or about 7:15 p.m. while geiting ready 16 go 1o dinmer, Ms. Phillips
experienced 2 sharp odor in the front yaxd,

Mazoh 1, 2006 at or about 3:00 am. while going 1o work, Ms, Phillips experienced a rotten,
odor st the front gate of her propery.

Pleass identify each 1ime in the past that, to your knowledge, belief or information, the
facility has or may have engaged in acts or omissions that resulted or could have resulted in
contarnination of groundwater, Include the names of al] Jpersons who observed the acts or
omissions, what they ohserved and where it transpired, the dates and times that they observed
the acts or omissions. where they were and whatthey were doing when they observed the acts
oz amissions, and anyihing else they recall about fhe conditions under which they observed
the acts or omissions.

OBJECTION and RESPONSE: This interrogatory is premature because it reguests
informetion that will not be known until afrer additional discovery is completed. This
interrogatory will be answered promptly once additiona discoveryis completed, Subjectto
the foregoing objection, Protestants have no infornation in reeponse to this mterrogatory at
this e, :
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11, Plsese identify zach 1ime in the past that, to your Imowledge, belief or information, the
facility has ormay have engaged in ots or omissions that resulted or sould have yesulted in
comamination of surface water. Include the narmes of a)l pevsons who obssrved the acts or
omissions, what they observed and whers ittranspired, the dates and times that they observed
the acts or omissions, where they were and what they were doing when they observed the sots
or cmussions, and anything else they recall abowt the conditions under Which they abserved

the-act8-or-einissions: -

QBJECTION and RESPONSE: This {nterrogatory is premature becanse it xequests
infermation thet will not be lmown until after additional discovery is complered, This
wmterrogatory will be answered promptly once additionz) discovery is completed. Subject to
the foregoing objectior, Protestants have no information in responge to this interrogatory at
this tims.

12, Please identify 2ach time in the nast that, 10 your knowledge, belief or information, the
Tacility has or may have engaged in acts or omissions that resulted or conld have, resilted in
the application or incorporation of unauthorized or prohibited materials into feedstocks, in-
Process mazerials, or processed matedals. [nclude the names of all persons who observed
the acts or omissions, wist they observed and whare it transpired, the dates and times that
they observed fhe acts or omissions, where they wers and what they were doing when they
observed the acts or Omissions, and anything else they recall about the conditions undsy
which they observzd the acts or omissions.

OBIECTION and RESPONSE: This interrogatory is premature becapse i TeqUests
information that will not be known until after additional discovery is completed, This
mierrogatory will be answered promptly onoe additions} discovery is completed. Bubject to
the forsgoing objection, Protestants have no information in response to this interrogatory-at
thig time. '

13. Please identify each time in the past that, to your khowledge, belicf or information_ the
fecility has or may have engaged in acts or omissions that resnlted or could have resulted in
& failurs to apply appropriate end-product testing and standards. Include the names of all
persons who observed the aets or omissions, what they cbserved and where it transpired, the
dates and iimes that they observed the acts or omissions, where they were and what they were
doing when they observed the acts or omissions, and anything else they recall abpurt the
conditions under which they observed the acts or omissions. :

OEIECTION apd RESPONSE: This interropatory is premature because it requests
information that will not be known unfi) afier additional discovery-is completed. This
interrpgatory will be answered prompily once additional discovery is completed. Subjectto
the foregoing objection, Protestants have no information in response 1o this imterrogatory at
this time. o '
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f 14, Pleas: identify cach time in the past that, to your knowledgz, belief or information, the
! facility has or may have engaged in acts or omissions that resnlied or cowld have resulred in
2 failure to implement sppropriate fire preveniion and control measures, Include the names
| of ell persons who obssrvad the acts or omissions, what they observed and where it
rauspired, the datez and times that they observed the acts or ormissions, where they were and
what they were doing wien they obssrvad the acts or omissions. and anything else they recall

about-the-conditions-underwhich-they-observed the acts OLOmissIons

OBJECTION and RESPONSE: This interrogatory is prematire becanse it requests
informavion ther will not be known upti} after addizions) discovery is completed.  This
intemxogatory wil] be answered promptly once additional discovery iz completed. Subject to
the foregoing objection, Protestants are aware of a fire at the facility on Dacember 10,2004
based on an investigation report #rom the TCBQ dated February 2, 2005.

15, Plsage identify each time i the pest that, to your knowledpe, belief or information, the
tacility has or may have engaged in acts or omissions that compromiscd or could have
coempromised fir quality, Inclede the pames of al) persons who observed the acts or

# . Droissions, what they dbserved and where fttranspired. the dates and times that they observed

1he acts or omissions, where they were and what they were doing when they observed the acts

or omissions, and anyihing else they recall about the conditions under which they observed
the ac1s Or omissions. :

OBJECTION and RESPONSE: This interrogatory is premature because it requests
information that will not be lpown until after sdditional discovery is completed. This
interrogatory will be answe-ed promptly once additional discovery is completed. Subjectto
the forsgoing objestion, Protestants have no informatior: in response 1o this interro gatory at
this time, '

16.  Piease identify cach time iy the past that, o your knowledue, belief or information, the
faciiity has or may have engaged in acts or omissions that reswted or could have resnlted in
the delivery of unauthorized and prohibited materials at the site. Include the names of all
persons who observed the acts or omissions, what they observzd and where it transpired. the
deres and times tharthey observed the acts or orssions, where they were and whatthey wore
doing when they observed the acts or omissions, and anything else they recall about the
conditions wnder which they observed the acts or omissions,

ORJECTION and RESPONSE: This inferrogatory is premature because it requests
information that will not be Inown’ unkil afer additional discovery is completed. This
interrogatory will be apswered prompily once additional discovery it corppleted. Subjectto
the {aregoing objection, Protestants have no information in response 1o this interro gatory at
thiz time, '
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17, Pleass identify the minimum changee that yob contend would be necessary wath respect 1o
odor from the facility 1o bring it inie compliance with applicabls 1ujes regarding nuisance
conditions.

OBIECTION and RESPONSE: This interrogatory is prematars bacanss it Teguests

‘ information thet will not be known unti) after additiona) discovery is completed. This

S — — imar-r@g-a'ter-y-wﬂ-l-bc-.answ:r.cclg)rump.tly_omczdditional_disumuaqds;;.omp].e.ted._S_ub.jg_cz_m______ _
the foregoing objsction, Protestants have no information in response to this interrogatary at

thie rime,

18. Please idemify the minimum cilanges that you copt2nd would be neeassary to bring the
farility’s plan of operation, a8 set out in the application, into compliance with the TCEQ
rulss enacied 10 protect groundwater.

OBIECTION and RESPONSE; ©  This imterrogatory is premature becanse it requasts

informetion that will not be known until afier additional discovery is completed. This
intsrogatory will be answered promptly once additional discovery is completed. Subjecito
the feregoing objaction, Protestants have no informaiion in response to this intexrogatory at
this time,

15, Please identify the minimuw changes that you contend would be necessary 1o bring the
facility’s plan of operation, as set out in the application, into compliance with the TCEQ

rules enacted to prevent the contamination of surface water,

OBIECTION and RESPONSE: This interrogatory is premature because it requests
infomnation that will not be known untl afier additionsl discovery is completed. This
Interrogetory will be answered promptly onee additional discovery is completed. Subject to
the foregoing objection, Protestants have no information in response to this interrngatory at
fhis time.

20. Please identify the minimum chenges that you contend would be necessary to bring the
facility*s plan of operation, as set out in the application, into compliance with 30 TAC §
322.45(30), enacted to prevent unavthorized and probabited materials from epplication or
meogporation into feedstocks, in-process materials, or processed matérials.,

ORJECTION apd RESPONSE: This interrogatory is premature because it requests
information that will not be known unti) after additional discovery is completed. This
interrogstory will be answered prompily once additional discovery is completed. Subject to
the foregoing objection, Protestants have no information in response 1o this interrogatory at
this Hme.

21. - Please.dentify the miﬁi;nﬁm changes that you contend would be necessary to bring the
tacility’s plan of operation, as set out in the applicatiop, into compliance with 30 TAT § .
332.45(113, which requires compliance with end-product testing and standards. .
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QBJECTION and RESPONSE: This interrogatory is prcmafure becanse it requests

information that 'wil] not be known nntil afier addirional discovery 15 compieted. This
interrogatory will be answered promptly once additional discovery s completed. Subject 1o
the foregoing objection, Protestants have no information in response 1o this imterrogatory at
this time,

FoO17/0ls

oz

23.

24,

Please idewtify the minimum changes to the facility*s plan of operation, as sel out in the
application, that you conrend wonld be neeessary 1o provide appropriate fire prevention and
contro} messurss, :

OBJECTION and RRSPONSE: This inerrogatory is premature becanse it Tcquests
information that will not be Jmown und] after additional discovery is completed. This
mterrogatory will be answered promptly once addjtional discovery is completed. Subject to

the foregoing objection, Protestants have no information inTesponse to this interrogatory at -

{his time.

Please identify the minimmn chanpes that yvon contend would br pecessary 1o bring the
facility’s pian of pperatior, as setout in the application, into compliance with applicable sir
quality requirements.

CRIECTION and RESPONSE: This interrogatory is premature because it requests
informatior that will.not be known tnil after additional discovery is compieted. This
interrogatory will be answered prompily once additiona) discovery is completed. Subjec: o
the forezoing objection, Protestants have no information in response 1o this inferro gatory at
s time,

Please identify the minimum chang'es that you contend would be necessary 1 bring the
fecility’s plan of operation, es set out in the application, into compliance with appliczble
requirements for prevention of the delivery of unanthorized and prohibited materials at the
site, :

OBJECTION end RESPONSE: This interrogatory is premature because it reguests

information that will not be known untl sfter additional discovery is completed, This
interrogatory will be answered prompily once edditional discovery is complsted. Subject to
the foregoing objection, Protestants have oo information in response to s interro gatory at
this tine, :
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BEFORE ME, the undersignad authority, a Notary Public, in and for said Cournty and
State, personally appeared Ann Messer, known to me 1o be the person ‘whose name 1is

subscribzd below, who after being

duly swom by me, upon her oath deposed and stared:

1J' thatshe has read the above and forsgoing Responses to Applicant’s First Sat
of Interrogatories o Protestants; :

2)  that a]l information and statements containsd thersin are within her own
personal imowledge and true and corrsct to the best of her knowledge,
information and bejjef.

Ann Messger

Swom 1o and sphscribed befors me, the unéersigncd Notary Public, this “H"’day
of March, 2008, to certify which winess my hand and seal of office.

. SIAC) BELLEARST
b bl il BOTARY OB STAFE G TEXGS. §
3 SORMESIOK Lhemgh: £
o ADSDET 14, 200vF

Y

Notary Public in and for the
State of Texas
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STATE OF TEXAS § ¢
' §
COUNTY OF TRAVIS  §

BEFORE ME, the undersigned authority, a Notary PuBlic, in and for said County and
State, personally appeared Fulie W. Moore, known 1o me to be the person whoss name is
subscribed below, who after being duly swom by me, upon her oath deposed and stated:

AN e — o

1) fhat she has road the above and foregoing Rcs;;ohscs to_,;‘;ppft__aﬁ—t’s First Set
of Interrogartories to Protestants;

2) that all information and statements coptained therein are within her own
persopal knowledge and tmme and correct to the best of her Inowledge,

miormation and belief,

Jalid W. Moore

Swort 1o and subsciibed before me, the vndersigned Notary Public, this g™ day
of March, 2006, to certify which witness my hand and sea] of office,

lﬁ/égé%&éz (?)ufg<§2224n«//
T NwteA! Pobiie in'and Loy the -
State of Texas -
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'STATE OF TEXAS

* <

VERIFICATION

COUNTY OF TRAVIS

BEFORE ME, tio undersignad anthority, 2 Notary Public, in and for sayd County and
State, persanally appeared H. Philip Whitworth, Iz, kaown 1o me to be the parson Whoss
hame is subscribed below, wha afier belng duly sworm by me, upen his eath deposed and
sTered:

1) that he fias read the above an foregoing Responses to Applicant’s First Sex of
Interrogeiories to Protestauts: ) :

2) tat all information and statements comtained thersin are within his own
personal kmowledge and tms @nd correct to the best of his Imowletge,

micrmation and belief.

T Philip Whirwsrt, Ir.

Sywvarn 16 and subseribed befors me, the undersigned Notary Public, this & day
of Marzk, 2004, to sertify which witness My hand and seal of office,

Py .

25 222
% *}' ‘;T:S:,’,ﬁ:’g‘;’“ Nolary Public in and for the -
w_\:ww“’”“‘"‘  ExGiron ma0.005 Suate of Texas
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VERIFICATION

STATE OF TEXAS ;

- §
—COUNTY OF =4S ——§

F HA/\\ F

BREFORE WE, the undersigned authority, 2 Notary Publiz, in and for said Connty and
State, personally appeared M. D. Thomson, Imown to me to bz the persen whose name is
subseribod below, wihio after being duly swarn by me, vpon his oath deposed 2nd stated:

1) that be has read the above and forepoing Responsgs to Applicant’z First Set of
Interrogataries {o Protastiants;

2) - thet all inforimation and statsments contained therein ars within his own
personal knowledge and true and correc to the best of his knuW]cdg&

information and balief,
W

M. D. Thomson

Tragwi .=

-

Sworn 1o and subscribed before me, the undersignsd Notary Public, thm M _{ =—dny
of March, 2008, to cenify which witness my hand and szal of office.

W

Notery Bublié i anl for tth

State of Texas

At e . =
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ETATE OF TEXAS
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D7 o Ly

A )
COUNTY OF TR hdp oo

BEFORE ME, the undersigned anthority, 2 Notery Public, in and for said Cotmty snd

State, personelly appearsc Juli Phillips, known tb me 16 be the person whige nmme js
subseriped below. who after boing duly swems by me, upon her oath deposed and stared:

1) ' that skhe hes read the above and foregoing Reaponsss v Apnlicagt*s First Set
of interrogarorist 1o Projestents;

23} the! all information end statements conteinsd thersin aes within her own
parsonal knowledpe and frue and correct 10 the best of her 'knowlsdge,
information end halief.

o 4
+

— g’ . )
Rali Phillips

. Bwarn 10 and subscribed hafors me, he undersigned Notary Publiz, this [sﬂv dey
of March, 20056, to semify which witness my hend and g=a! of otfice. :

@KMLMQ,' Pitﬁé?n

GDOF ‘02 1enfiny =
SaUATT, UomNINLAL KVE Notary Public in 96 for the -
!' A WRUG) I GRD GG AREN Scate of Texas
SHippye ¢ BTy ‘
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AFFIDAVIT OF KIELE L. PACE

Before me, the undersigned notary, on this day personally appeared Kiele 1. Pace, a person

My name is Kiele L. Pace. ] am over 18 years of age, of sound ruind, and capable of making
this affidavit,

Iaman attormey with Foster Malish Blair & Cowan, L.L.P., which serves as counsel for Roy
Engene Donaldson I (Applicant) in the matter of the application for a permit to authorize
Texas Organic Recovery to compost municipal sewage sludge, seprage, and grease trap
waste. Assuch, I am personally familiar with the following facts and authorized to make this
affidavir. .

Protestants® Objections and Responses to Applicant’s First Set of Interrogatories, which we
received via fax on March 13, 2006, contains their sole résponse to Applicant’s
Interrogatories Nos. 2.3,4,5, and 8, and reads as follows:

“This interrogatory is premature because it requests information that will not be
known until after additional discovery is completed. This interrogatory will be
answered promptly once additional discovery is completed. Subject to the foregoing
objection, Protestants have no mnformation in response to this interrogatory at this
time.” :

Protestants have since failed to provide even a partial response to Applicant’s Interrogatories
Nos. 2,3,4, 5, and 8, and have provided no explanation of their continued failure to do so.

There was no agreement to extend the Apl 14, 2006, deadline for completion of written
discovery and Protestants did not Tequest any such extension.

N—
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[ - ~ Swornto and subscribed before me by Kiele I Pace on A1 7, 7 . 2006.
/
f»ﬂ* %, JENNIFER L GUNTER Notars{ B T and for

J doSh NOTARY PUBLIC The S‘cate Texas
) yg} __;éﬁ/ State of xexgs 5

' C ST Comm: Exp. 12052008 T e A YW P seay

St My commission expires: /27105 [Og/
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TCEQ DOCKET NO, 2005-1510-MSW
PROPOSED PERMIT NO. 2320

APPLICATION OF ROY EUGENE § BEFORE THE STATE OFFICE
DONALDSON XI FOR A PERMIT TO
AUTHORIZE TEXAS ORGANIC

RECOVERY TO COMPOST OF

MUNICIPAL SEWAGE SLUDGE,
SEPTAGE, AND GREASE TRAP
WASTE § ADMINISTRATIVE HEARINGS

Ununvnunun

APPLICANT’S STATEMENT OF MATERTAL FACTS

TO THE HONORABLE JUDGE OF SAID COURT:

1. Applicant files this Statement of Material Facts in support of its Motion for Summary

Disposition, pursuant to 1 Tex. Admin. Code § iSS-S?(b)(E).

SUPPORTING EVIDENCE

8!

Applicant’s Motion for Summary Dispositionis based on the foll owing supporting evidence:

a. Exhibit 1: TCEQnotice of Decision ofthe Execntive Director, from the TCEQ’s

Chief Clerk, dated July 21, 2005 (hereafter “TCEQ Decision™).

b. Exhibit 2; TCEQ Interim Ozder, dated December 6, 2005 (referring the case to
SOAH and describing the issues referred fora contested case hearing)

(bereafter “TCEQ Interim Order™).

c. Exhibit 3; Applicant’s First Set 'of Interrogatories to Protestants (hereafter

“Applicant’s Interrogatories™).

d. Exhibit 4: Protestants’ Objections and Responses to Applicant’s First Set of

Interrogatories (hereafter “Protestants’ Responses™).

e. Exhibit5:  Affidavit of Kiele L. Pace (bereafter “Applicant’s Affidavit™).

MATERIAL FACTS

3. On July 21, 2005, the TCEQ decided that the Application of Roy Eugene Donaldson 11 for

a Permit to Authorize Texas Organic Recovery to Compost Municipal Sewage Sludge,

Septage, and Grease Trap Waste (hereafter, the “Application”) meets the requirements of

7 : YR 0]

PAChents\Texas Organic Recovery\MSw prrmut\Summary Disposition\MSD 2.wpd
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=~ applicable law:- TCEQ Decision (Exhibir 1), page 1; paragraphdr— - _____
4, Nonetheless, in response to contentions of disputed fact with respect to material issues by
Ann Messer, Julie Moore., Juli Phillips, M.D. Thomson, and H, Philip Whitworth (hereafier

“Protestants”). the TCEQ referred the following eight specific issues to the State Office of

Adminswrative Hearings (SOAH)foracontested-case ke Bng:

IssueNo. [: Whether odor from the facility will canse nuisance conditions interfering
with the use and enjoyment of the requesters’ property.

Issue No. 2: Whether the facility’s operation will cormply with the TCEQ rules
enacted to protect groundwater.

Issue No. 3: Whether the facility’s operation will comply with the TCEQ rules
enacted to prevent the contamination of snrface water. -

Issue No. 4: Whether the facility will be operated in compliance with 30 TAC §
332.45(10), enacted to prevemt unanthorized and prohibited materials from
application or incorporation into feedstocks, in-process materials, or processed
materials.

Issue No. 5: Whether the facility’s operation will comply with 30 TAC 332.43(11),
which requires compliance with end-product testing and standards.

Issue No. 6: Whether the facility’s Size Operating Plan includes appropriate fire
prevention and control measures. .

Lssue No. 7: Whether the facility will meet applicable air quality requirements.

Issue No. 8: Whether the facility will meetapplicable requirements for prevention
of the delivery of unauthorized znd prohibited materials at the site.

TCEQ Interim Orda:r (Exlﬁbit 2}, page 1, paragraph 2.

3. Consequently, on Febmary 21, 2006, Applicant propounded interrogatories to Protestants
inquiring into the reasons for their coutentions with respect to each of the issues identified
above: |

- Interrogatory No. 1: Please explain each reason that you contend that the facility’s
plan of operation, as set out in the application, will result in odor from the facility
that will cause nuisance conditions interfering with the use and enjoyment of the

Property or properties at issue.

8
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FOSTER MALISH BLA[R & COWAN, L.L.P.

ATTORNEYS AND COUNSELORS AT LAW

CL

j Jennifer L. Gunter, CP ' AREGISTERED LIMITED LIABILITY PARTNERSHIP WRITER'S EMALL-
! Paralegal 1403 WEST SDXTH STREET Jonnifer@fostermalizh.com
! AUSTIN, TEXAS 78703
. (512) 476-8591
1 FAY: (512) 477.8657
May 9, 2006
LaDonna Castanuela, Chief Clerk Via Hand Delivery

Office of the Chief Clerk, MC105
Texas Commission on Environmental Quality

12100 Park 35 Cizcle, Bldg. F

Austin, Texas 78753

RE: SOAH Docket No. 582-06-0839; TCEQ Docket No. 2005-1510
Permit No. 2320; Application of Roy Eugene Donaldson II for a P
Texas-Organic Recovery to Con

Trap Waste.

! ' Dear Ms. Castanuela:

| Regarding the above-referenced docket,
! Applicant’s Motion for Summary Disposition.

office with the courier delivering same.

Thank you for

-hesitate to call.

Enclosures

ce: J.D. Head

Very truly yours,

Ié erd.. Gunter, CP

Paralegal

Fritz, Byme, Head & Harzison, LLP

98 San Jacinto Blvd., Sujte 2000

Austin TX 78701

Via CM.R.R.R. 7006 0100 0005 8290 8772 and
Via Fax: (512) 477-5267 ‘

-MSW; Proposed
ermit to Authorize
post Municipal Sewage Sludge, Septage, and Grease

please find enclosed the original and a copy of
Please file and retum a file-marked copy to this

your time and assistance. If you should have any questions, please do not

05/09/06 TUE 16:58 [TX/RX NO 96261
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Ms. LaDonna Castanuela, Chief Clerk =~~~ " "
May 9, 2006
Page 2

cc: . Emily Collins
Public Interest Counsel] - MC 103

e -———foas—C—emImsswn-eﬁ—Eﬂwmnmental -Quality- -
P.O. Box 13087 '
Austin TX 78711-3087
Via CM.R.R.R. 7006 0100 0005 8290 8789 and
Via Fax: (512) 239-6377

! Honorable Cassandra J. Church

State Office of Administrative Hearings

i P.0. Box 13025

Austin, TX 78711-3025

Via CM.R.R.R. 7006 0100 0005 8290 8796 and
Via Fax: (512) 475-4994
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oo e RECOVERY TO COMPOST

SOAT DOCKET NO: 582060830
TCEQ DOCKET NO. 2005-1510-MSW
PROPOSED PERMIT NO. 2320

APPLICATION OF ROY EUGENE
DONAI.DSON I FOR A PERMIT TO
AUTHORIZE TEXAS ORGANIC

BEFORE THE STATE OFFICE

OF

MUNICIPAL SEWAGE SLUDGE,
SEPTAGE, AND GREASE TRAP
WASTE - ADMINISTRATIVE BEARINGS

APPLICANT’S MOTION FOR SU]\MARY DISPOSITION

N unun LoD & U o

TO THE HONORABLE JUDGE OF SATD COURT:

INTRODUCTION

1. Applicant is entitled to-summary disposition on six out.ofthe eight issnes in this case
becanse the TéEQ has found that on those six issues.that Applicant meets the minimum
requirements, and Protestants' have been unabje to 1dentify in discovery any reasons why
they contend that the facility’s plan of operaﬁon; as set out in the application, will not
coraply with the relevant TCEQ rules.

2. More particularly, this case concerns the Application of Roy Eugene Donaldson II
for a Permit to Authorize Texas Orgenic Recovery to Compost Mum'cipal Sewage Sludge,
Septage, and Grease Trap Waste (hereafter, the “Application™). TCEQ approved the
Apphcahon on July 21,2005. The Protestants challenged TCEQ’s decision. Now, SOAH
has been charged with determmmg the fo]lowmg 1ssues:

IssneNo. 1: Whethcr odor from the facility Wﬂl cause puisance conditions interfering

with the use and enjoyment of the requesters’ property.

" 1ssue No, 2: Whether the féclhty 5 operahon will comply with the TCEQ rules
' enacteq to protect groundwatcr

“Ann Messer, Julie Moore, Juli Phillips, M.D. Thomson; and H. Philip Whitworth
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-ssue No_3: Whether the facility’s operation will comply_with the TCEQ rules .
enacted to prevent the contamination of surface water.

Issue No. 4: Whether the facility will be operated in compliance with 30 TAC §
332.45(10), emacted to prevent wnauthorized and prohibited materials from
application or intorporation into feedstocks, in-process materials, or processed
materials.

Issie No..5: Whether the facility’s operation will comply with 30 TAC 332.45 (11),

which requires compliance with end-produet testing and standards.

dssue No, 6: Whether the facility’s Site Operating Plan includes appropriate fire
prevention and control measures.

e S I T

- Issne No.7: Whether the facility will meet applicable air quality requirements.

Issue No. 8: Whether the facility will mest applicable requirements for prevention
of the delivery of upauthorized and prohibited materials at the site.

. Although the Protestants have been involved in this case since soon after the

(VS

|
,‘ : application was first filed in April of 2004, as of the April 14, 2006, discovery deadiine,

Protestants had not been able to identify any reason for contending that the facility’s plan
| " of operation, as set out in the application, will not comply with applicable TCEQ rules.
Accordingly, .Appl'icaﬁt 18 entitled to. summary disposition of those issues for which
Protestants have not been able to provide support for their contentions that the application
does not meet the TCEQ’s mmzmum requirernents.

STATEMENT OF MATERIAY FACTS

4. . ' Applicant has‘prepared a separate Stateﬁlent of Material Facts (hereafter “Material

Facts™) which is attached as Exhibit 6. The Statement of Facts shows the following:
5. On Ty 2 1,2005, the TCEQ decided that the Application of Roy Eugene Donaldson
II for a Permit to Authorize Texas Organic Recovery to Compost Municipal Sewage éludge,

Septage, and Grease Tralﬁ Waste (hereafter, the “Application”) meets the requirements of

applicable law. TCEQ Decision (Exhibit 1), page 1, paragraph 1.

2
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! Y . - Nenetheless; in response to contentions of disputed fact with respect-to material .

1 1ssues by Aun Messer, Tulie Moore, Juli Phillips, M.D. Thomson, and H. Philip Whitworth
(hereafier “Protestants™), the TCEQ referred the following eight specific issues to the State

( : Office of Administrative Hearings (SOAH) for a contested case hearing:

o —— — lssuG-NG:—1—:—“7.-];1&1;1181'-'0doz’-ﬁtcn;thei‘aoﬂii;,’mﬂ].causenuisa,nc&condiﬁon sinterfering
, with the use and enjoyment of the requesters’ property.

Issue No. 2: Whether the facility’s operation will comply with the TCEQ rules
' enacted to protect gronndwater.

Issne No. 3: Whether the facility’s operation will comply with the TCEQ rules
enacted to prevent the contamination of surface water,

Issue No. 4: Whether the facility will be operated in compliance with 30 TAC §
332.45(10), enacted to prevent unauthorized and prohibited materials from
application or incorporation into feedstocks, in-process materials, or processed
materials,

Issue No, 5: Whether the facility’s operation will comply with 50 TAC 332.45(11),
which requires compliance with end -prodnct testing and standards.

_ : issue No. 6: Whether the facility’s Site Operating Plan includes appropriate fire
‘ prevention and control measures.

I Issue No. 7: Whether the facility will meet api)ﬁcable air quality requirements.

, Issue No. 8: Whether the facility will meet applicable requirements for prevention
‘ _ of the delivery of unauthorized and prohubited materials at the site,

ICEQ Interim Order (Exhibit 2), page 1, paragraph 2.
7. Consequently, on Febrary 21, 2006, Applicant propounded interrogatories to

Protestants inquiring into the reasons for their contentions with respeét to each of the issnes
identified above:
 Interrogatory No. 2: Please explain each reason that you contend that the facility’s

plan of operation, as set out in the application, will not comply with the TCEQ rules
enacted to protect groundwater.

" Interro gatory No. 3: Please explain each reason that you conténd that the facility’s
plan of operation, as set out in the application, will not comply with the TCEQ rules

n
2
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+ enacted-to prevent the contamination of-surface water -

Interrogatory No. 4: Please explain each reason that you contend that the facility’s
plan of operation, as set out in the application, will not comply with 30 TAC §
332.45(10), enmacted to prevent unauthonzed and prohibited materials from
application or incorporation into feedstocks, in-process materials, or processed
materjals. ’

plan of operation, as set out in the application, will not comply with 30 TAC §
332.45(11), which requires compliance with end-product testing and standards.

Interrocatory No. 7: Please explain each reason fhat you contend that the facility’s
plan of operation, as ser out in the application, will not meet applicable air quality
requirements.

Interrogatory No. 8: Please explain each reason that you contend that the facility’s
Pplan of operation, as set out in the application, will not meet applicable Tequirements
for prevention of the delivery of unanthorized and prohibited materials at the site.

Applicant’s Interrogatorjes (Exhibit 3), Nos. 2-5, 7, 8.

Notwithstanding the fact that they had contested the application on the grounds that

Applicant’s application did not meet Toinimum requirements, Protestants® failed to identify

any reasons for these contentions in response to these interrogatories. In fast, Protestants’

entire response to each of Applicant’s Interrogatories 2,3,4,5, 7, and 8 was the same:

“This interrogatory is premature because it requests information that will not be
known until after additional discovery is completed. This interrogatory will be
answered promptly once additional discoveryis completed. Subject to the foregoing
objection, Protestants have no information in response to this interrogatory at this
time.” - '

Protestants® Responses (Exhibit 4), Nos. 2:5,7, 8 (emiphasis added).
FProtestants bave failed to supplement with even a partial response to the above
interrogatories, Applicant’s Affidavit (Exhibit 5), paragraphs 4 and 5, and the time for doing

50 has passed.?

*Pursuant to Order No. 1 , Febmary 16,2006, the deadline for coxﬁpletion of written discovery

was April 14, 2006.

4
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- - 10.-- - - ~-Gonseguently, the TCEQ’s-findings with-respect.to Issues No. 2, 3,4,5.7, and. § —

that Applicant meets the minimum requirements of the applicable rules— are uncontroverted.

BASIS FQR SUMMARY DISPOSITION

! 11, As shown in Applicant’s Statement of Material Facts, the TCEQ already concluded
17 == ==—— ——--- —thatthe-Application-mests-the requirements of applicablelaw. B ecause.Protestapis’ alleged
disputed facts with respect to the eight material issues identified above, however, the TCEQ

granted Protestants” request for a contested case hearing and referred the matter to the State

Office of Administrative Hearings (SOAH) to address those issues, Nonetheless, though
substgntial discovery has now been completed, there is not even a scintilla of evidence 1o
support Protestants® allegations that the Application fails to meet the requirements of
applicable law with respect to Issues 2, 3, 4, 5, 7, and 8. Consequently, the TCEQ’s findings
with respect to these issuss are wncontroverted and Applicant is entitled to summary
dispoéiﬁon on those issues.

- CONCLUSION AND PRAYER FOR RELIEF

12, For the reasons stated above, Applicant is entitled to summary disposition on Issues
2,3,4,5,7,and 8. Plaintiff therefore asks that the Administrative Law Judge enter judgment
for Applicant on those issues and order that the case proceed to bearing on Issues 1 and 6

only.

"5
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e e e e .Rcspectful].y‘submjtted_, -

Foster Malish Blair & Cowan, L.I.P.
1403 West Sixth Street

Anstin, Texas 78703

(512) 476-8591

(512) 477-86571

bristopher Malish
State Bar No. 00791164
Kiele Linroth Pace
State Bar No. 24032810
ATTORNEYS FOR APPLICANT

CERTIFICATE OF SERVICE

Thereby certify that a photocopy of the foregoing document was forwarded via facsimile and
certified mail, return receipt requested, to the following on May _i: 2006:

J.D. Head .

Fritz, Byme, Head & Harrison, LLP
98 San Jacinto Bivd., Suite 2000
Austin TX 78701

Fax: (512) 477-5267

Enilly Collins

Public Interest Counsel - MC 103

Texas Commission on Environmental Quality
P.O. Box 13087

- Austin TX 78711-3087

Fax: (512) 239-6377

Honorable Cassandra J. Church .
State Office of Administrative Hearings
P.0. Box 13025 .

Austin, TX 78711-3025

Fax: (512) 475-4994 | . ~ %\

Kiele Linroth Pace

6
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Rathieen Hartnett White, Chairman /

"R B "Ralph™ Mavonez; Compuissioner--v- s ce oo o
I Lawry R. Soward, Commiesioner :
Glenn Shonide, Executive Direcior

. TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

—“ ' Froiecting Texps by Reducing and Freventing Pollution
| .

July 21, 2005

RE:  Texes Organic Recovery Comapost Facility
Permit No. 2320

Decision of the Execntive Director.

The execunive divector has made a decision that the shove-referenced permit application meets the
requrements of applicable law. This decision does not authorize constenchon or operation of
any proposed faeilifies. Unless a timely request for contested case hearing or reconsidersnon is
received (see balow), the TCEQ execuiive director will act on the applicetion and issne the permit.

{
] : TO:  Persons on the atiached mailing Jist.

Enclosed with. this Jetter is a copy of ths Execntive Director’s Response to-Comments. A copy of
the complete application, draft permit and related documents, including public comments, is
available for review at the TCEQ Central office. A copy of the complete application, the drafi
© permit, and exscutive dirsctor’s preliminary dacision are available for viewing and copying at
- Mustang Ridpe City Hall, 12800 US Highway 183 South, Buda - Texas 78610.
) If'you disagres with the ex-ecutive director’s decision, and you believe you are an “affected parson”
‘ as defined below, you may requsst a contested case hearing, Tn addition, aryone may request
Teconsideration of the execntive divector’s decision. A brisf description of the procedures for these
J two requests follows, - '
\

How To Request 2. Contested Case Hearing,
It is important that your zequest include. 211 the b:foxméij‘bn that supports vour fight to a contested
cage hearing, You must demonstraie that yon meet the applicable legal requiremments to have your
beaging request granied. - “The commission’s consideration of your request will be hased on the
information you provide, ‘

o EHRRIT

P.O.Box 13087  * ' Austin, Texas 78711-3087 » .512/239-1090 e Internet address; www.tceq state buus
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! The request must incinde The foligwing: ™"

5] Yowr nems, address, daytime telephone number, and, if possible, a Tax number.

N —

@) If the reguest is made by a group or association, the request raust identify:
(A)  one person by name, address, daytime telephone pumber, and, if possible, the fax

documents For the group;-and - - - - ‘

(B)  one or more members of the group that would otherwise have standing to request &
hearing in their own right. The interests the Eroup seels to protect must relate to fhe
organizaton’s purpose. Neither fhe claim assertec nor the relief requested nyust
require the participation of the individual members in the case.

A e e e number, of the D.@..i_'ﬁ.Q.J_l_‘i'_}-:lO_V_SiH_b;_l.‘p._Sp_qnS_ihl@_iQI'_lE_Géi_V_mg_al_._IQ_O_mmlulicaﬁons and

3 The name of the applicant, the permit mimber and other mimbers listed above so that your
request may be processsd properly. .

, (#) A staiemen: clearly expressing that yon are requesting a. contested case ezring. Yor
example, the following statement would be sufficient: “Trequsst a comiasted cage hearing.”

Your request mmst demonstrate that Yyou are an “affecteqd persen.” An affected person is one who
has a personal justiciable intersstrelated 1o alegal right, duty, privile E€, POWer, OT ecOnomic interest
affected by the application. Your request must describe how and why you would be adversely
affected by the proposed facility or activity in a manner not common to the general public. For

+ example, to the extent yourrequest is based on these concerns, you shonld describe the likely mmpact
on your health, safety, or uses of your Property which may be adversely affectad by the proposed
facility or activities. To demonstrate that youhave a personal Justiciable interest, you must State, ag
specifically as you are able, your location and the distance between your location and the Proposed

facility or activities.

Your request must raise disputed issnes of fact that ave relevant and material to the commission’s
decision on this application. The Tequest must be based on issues that were taised during the

To facilitate the commission’s determination of the number and scope of issues to be referred 1o
' d P

hearing, you should: 1) specify any of the executive djreb'torf 5 responses 1o eomuments that you
dispute; and 2) the facinal basis of the dispute. In addition, you should list; to the ssttent possible,
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How To Request Reconsideration of the Bxecutive Direstor’s Decision.

Unlike a request for a cogrssted case hearing, anyone mey refuest reconsideration of the executive
darector’s decision. Areguest for reponsideration should contain yournawme, address, dayuime phone
number, and, if possible, your fax number. The request must staie that you are requesting
reconsideration of the execitive director’s decision, and st explain why you believe the decision
shonid be reconsidered.

Dieadline for Submitting Requests.
. . (

A requesi for s contested case bearing or reconsideration of the executive director’s denision must

be In witing and must be received by the Chief Clerk’s office no later than 30 calen dar days afier

the date oi this letter: You should submit your request 1o the following address:

- LaDonna Castafinelz, Chief Clerk
TCEQ, MC-105 .
P.O. Box 13087
Aushn, Texas 78711-3087

Processing of Reguests.

Timely requests for 2 contested case hearing or for reconsideration of the execntive director’s
decizsion will be referred to the alternative dispute resointion director and set on the agenda of nne
of the commission’s regularly scheduled mestings. Additional instmictions explaining these
yrocedures will be semt to the aftached mailing list when this meeting has besn scheduled.

How to Oblain Additional Information

If yoﬁ have any questions or need addifional information sbourthe procedures described in this letrer,
Ilease call the Office of Public Assistance, Toll Free, at 1-800-687-4040.

Sincerely , ' :
C"'/lféiDonna Castatuela L
Chief Clerk ‘ : ’

LDCfeg

Enclosures
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PoOL3/ncr

MATLING IIST
for

Texas Organic Recovery Compost Fasility
Permit No. 2320

POR THE APPLICANT:

FOR OFFICE OF PUBLIC ASSISTANCE:

" Roy Bugene Donaldson, IT

Texas Organic Recovery Compost Facility
15500 Gofortl: Road
Creedmoor, Texas 78610

Kemneht Stecher, P.E.

Thonhoff Consnlting Enginsere, Tno.
Suite A-236 .
1301 Capitol of Texas Highway South
Aysting Texas 78746

INTERESTED PERSONE:

See attached liss,

FOR THE EXECUTIVE DIRECTOR:

Lesley Nicholes, Staff Attorney \
Texas Commission on Envirommental Quality
Environmental Law Division MC-173

P.O. Box 13087 '
Austin, Texas 78711-3087

Mario Perez, Sr., Technical Staff

Texas Commission on Bnvironmental Quality
Waste Permits Division

MSW Permits Section MC-124

P.O. Box 13087

Aunstin, Texas 78711-3087

Ms. Jodeng Hennske, Director

Texas Commission on Environmental Quality
Office of Public Assistance MC-108

P.O. Box 13087

Austin, Texas 78711-3087

FOR PUBTIC INTEREST COUNSEL:

Mrx. Blas I. Coy, Ir., Attorney

Texas Commission on Environmsntal Quality
Public Interest Connsel MC-103

P.0O. Box 13087

Austin, Texas 78711-3087

ROR_THE CHIER CLERT:

Ms. LaDonns Castafinels
Texas Commission on Environmental Quality
Office of Chief Clerk MC~105

.2.0.Box 13087
- Austin, Texas 78711-3087
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LECONIBATRIRH
T O I40W TR ST
AUSTIN TX 78703-5140

SHEILA RO5!
4 2400 ROCK, TERRACE CIR
J AUSTIN T3 787043838

H FEILIP WEYTWORTH JR
- SCOTT-DOUGLASS £ MECONNIGO LLP . . . . .. .

500 CONGRESS AVE
AUSTIN TX 75701-3238

PHILTP WHITWORTH
2605 WOOLDRIDGE DR
AUSTIN T, 78705-2537

FAX No. 512 477 8657

PoOL4/D25

LEEMACEENZE
3741 BASFORD XD
AUSTIN TX 78722-1307

ANN WMESSER
’ 7700 NOLAN BLUEF RD
BELTON T){ 765137044

JULIE MODRE
502 SPIIERIN
AUSTIN T 78745-4435

|

I TOLIE W MOORE
604 Wi4TR ST
AUSTIN TX 78703 -1726

ALTON PHILLIPS
1758 ROGERS RANCH RD
LOCKHART TX 78644-443¢

TULI PHILLIFS
7800 WILLIAMSDN RD
KYLE TX 78640-396)

EDDIE RODRIGUEZ STATE REPRESENTATTVE
TEXAS HOUSE OF REFRESENTATIVES

PO BOX 2510
AUSTIN TX 78768-2010

ROBIN SCHNEIDER EXECUTIVE DIRECTOR
TEXAS CAMPAIGN FOR THE ENVIRONMENT

5TE 2080
G)) 3 CONGRESS 4VE
AUSTIN TXLIB704-8706
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LECUIIVE DIRECTOR’S RESPONSE TO PUBLIC CONMIMENT

The Executive Director ofthe Texas Commission on Environmental Quality (Conumission or TCEQ)
files this Response to Public Comment on Texas Oreanic Recovery®s application for Mumicipal Sokig
Waste (MSW) Permit No. 2320 for the operation of a Typs V-RC comp osting facility and the
Executive Director’s preliminary decision.

As required by Tifle 30 Texas Administrative Code. (TAC), seciion 55.156, befors an application is
approved and a permii is issued, the Executive Director (ED) prepares a respunse to all timely,
relevant and material, or sipnificant comments. The Office of Chief Clerfic tmely received
comments from: ‘

Lee Maclkenzie

Ann Messer

Julie Moore

Alton Phillips -

Tuli Phillips

Eddie Rodrignez, State Represantative, District 51
Robin Schneider, Texas Campaign for the Envitonment
M.D. Thompson, Represented by Leon T, Barish

H. Pullip Whitsorth -

This Response addresses all timely public conments recaived, whether or ot withdrawn, I you
need more information zbout this parmit apiplicatian or the permiiting process please call thie TCEQ
Office of Public Assistance at 1-800-687-4040. Genera) information ot the TCEQ can be found
at our website at www;tceq.state. t.us, ' '

 BACKGROUND

Descrption of Facility

Texas Organic Recovery has applied to the TCEQ for 2 Type V-RC MSW permit to anthorize 2
Tesource recovery and conrposting facility for the composting of municipel sewage sludge, septage,
grease trap waste, "and positively sorted orgamic material limited to paper, cardboard, wood, and
vegetative food matter. The Facility currently operates under MSW Registration No.47006.
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The facility is located at 15500 Goforth Road, Creedmore, Texas, Travig County, zpproximately
2000 feet south of the intarsection of County Road 177 and Goforth Road in southeast Travis
County. This Iocation is in the exiraterritorial jurisdiction of Travis County and 18 not subjsct to any
zoning, The predominant land use in the vicinity iz agriculamal, There are approximately 45
residences and no business establishments witlin 2 mile of the facility. The total pemmitied facility
boundary is approximately 15.23 acres within 2 200 acre ract of land, The broposed facility will

watel storags pord, groundwatet monitoring System, compostng pad; curing pad, liguid ‘feedstock -
unloading aree, bulling material starape area, tpping arsa, de-watering ares, and liguid feedsiock
Storage tanks. The facitity will be open 1.2 hours per day, 5 days parweek and 5 hours on Samrday.
The facility gate will normally be open from 5:00 am to 5:00 b, Monday through Friday, 9:00 am
10 2:00 pm on Saturday, and closed an Sunday, ‘

Pro cedural Backoronnd,

The application mrsr review is for a new permil for composting activities that are currently being
conducted at this site mdsr an aoproved TCEQ regisiration. The new permit application was
submitred in response o new legislation and new TCEQ rules adopted on December 17, 2003 that
TEqUIre BXiShing registered facility to obtain & permit,’ The facility was required to submit apernt
application within 30 days of Teceiving notificaiion from TCEBQ? Texas Orgenic Recovery
Composting’s application was received on Jarary 26, 2004 and declared aftminigtratively complete
on April 15, 2004. The Notics of Recsipt of Application and Intent to Obtain a Mumeipal Solid
Waste Permii was published on April 22, 2004 znd the Notice of Appiication and Preliminary
Decision was published on Decambsr 6, 2004 in the dustin-American Statesman. The comment
period ended at the conclusion of the public meeiing held on April 19, 2005. Becanse this
application was administratively complete after Sepiemiber 1, 1999, thiz astion is subject to the
procednral requirements adopted pursuant to House Bili 801, 76th Legislatire, 1299,

Access to Rujes. Laws. and Recgrds

The Commission’s rles may be accessed on-line nsing the Texas Administrative Code’ (TAD)
Viewer feature at the Texas Secretary of State website; Iattp://worw.sos state.beus, The Health and
safety Code and the Water Code ofthe State of Texras may be accessed at the Texas Legislature on-
Line website at: http:/, L state fx.us/statntes/statutes tml.  Other nseful mformation is
available at TCEQ’s webstte: hitp /fwrerw.toeq.statedx.us The federal co de, statittes, and regutations
may be pooesssd through  the Bavirommenta] Protection  Agency (EPA) webgite at

Lttp://worsepa. eov/ epahome/lawregs him. .

Commission records for the facility are available for viswing and copying at TCEQ s main office
iy Austin Par]_c 35 Circle, Building B, Room 103 and TCEQ’s Region 11 Office in Austin, Ifyou
would like to file a compliant, you oay contact the Corumisaion at 1-888-777-3186 or TCEQRegion

Y

'S Tex. Health & Satety Code Ann.§ 361.428 (d) (2003), -

230 TAC § 3923 (=)3)B)(2004).
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11 Office 2! 1821 Cedar Bend Dr., Snite 13 0, Austn, Texas at 512-335-2920. Iffhe facility is found
‘o be out of compliance, it may be subject fo enforcement action.

|
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|

COMMENTS and RESPONSES

|

T — e _-—-—E@-]\Lﬁ\ﬂ;-Ei\.;TrT—l-:(;-rﬁ:pp&jnaﬂt-is-Prs\ﬁuust]?.-sprasall‘taﬁﬁnﬁfiotﬂlﬁ-‘%ﬁmmmﬁ T , —
| A1m Messs; and M.D. Thomson commantse that during the regisvation process the Applicant
! represented io the commumity thai the location would be temporary.

RESPONSE 1

The current pezmit application is distinct and separate from the previonsly issusd registration. 4
permii application doss mot require the gpplicant 1o submit imformation regarding plans, past or
present, 1o operats on a temporary basis, The applicabls TCEQ rules 4o not raguire the applican:
to provids information regarding the ength of time the applicant anticipates operating the fasiliny.
This parmit will be issned for the operaring life of the facility.

COMMENT 2 (Property Value)
Juli Phillips, M.D. Thomsop, and H. Phillip Whitworth are concemed abowt the affect the facility
has on the value of the strrounding prvate Property.

RESPONSE 2 ,
A permit application ie reviswed for cormpliance with all applicable regniations under state low and
TCEQmiss. The mies and reguladons do not mrthorize the ED 1o consider property values wher
Teviewing an application, However, the issuancs of a Ppemmit doss not authorize injury 1o DErsens
Of property, invasion of other property o ghts, or any infringement of state or local law of
regulation.®

COMMENT 5 (Odor)
Azmm Messer, Julie Moore, Tuli Phillips, M.D. Thomson, and H. Phillip Whitworth cornmented that
the facility currently emits bad odors in viclation of 30 TAC, section 332.43(5) and that ths sdor
Interferes with property owners® qualbty of life and =abilty io use and enjoy their property.
Additionally, they are concerned that the violat ous may contmue after the fasility iz permitted

RESPONST, 3

Grease rap ‘wasie COmIpOSting operations ave required to comply with rules that have been
fmplemented 1o minimize offensive odors apd air pollution; and prevent the creation of misarce
- conditions thai have the poiential to create or contribute to conditions adverse 1o human health,
! sefety, or welfars. The applicable miles include: . ‘

. locating areas that receive, prooess, or store feedstock smd final

39 TAC § 305,122 (&) (2004)

“30 TAC § 3324 (25; 33205 (5) (20045,
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oroduct at Jsest 50 féét Eom thc facility‘s bound-a;y,s
. employing dust contrel on al] interior roads;

accepting high odor faedstock only when &n appropriate emomt of
adequate bulking marerial is on-site:

- : Srinding-and-stering-buliving-material-tn-a-rmann er-thatoinimizges———
loss into the atmosphere; :

. tonning piles in an appropriate manner io elimminate odor; and

*  processing feedstock in & marmer to shiminate the creston of =
nuisence condition.

The Applicant is requirad to submit a Site Operating Plan (SOP) thar describas the facility’s plarmed
operating procedures, The submitted SOP, sections Q-R(1-6), adequately addvesses procedurse
regardmg the mmimization of oders, Additionally, if objectionable odors ocer, the owmer or
Operator Tmust imifiate appropriate measures to alleviats the condition. The ED found that the
appheation demonstrated a plan capable of complying with rnles aimed atrrinimizing odoys and air
poliution, L

Howaver, if the Applicant poses a thresr to public health, safety, or the Snvironment, piease report
an enyironmental complaint, inchiding airborne emissions end znisence conditions. [n respones io
& complaint aregionsl investigator will invest gate the alleged niisante conditions atthe facility. If
the ragional investigator do cuments a violation ofthe FCEQ regulations, then sppropriate action will
be ralcen which may include enforoement action.

Violations can be reported by contacting the Environmental
Violations Hot Line toll free, 1-888-777-3186 or by contacting.
TCEQ Region 11, Austin Office, at 512-339-3795,

COMMENT 4 (Groynd Water) ‘

Arm Messer, Tnlie Moore, Juk Pintlips, M.D. Thomson, and I, Phillip Whitworth are concerned that
the facility is in violation of 30 TAC, section 332.45(2), epacted to protect grotmdwater, Talie
Moore asked if the applicanti tested the newly installed groundwater wells in the Spring 0f 20057

RESPONSE 4 :

The facility is curently Cperating under a repistration and is not Tequired to sample prommd water.
Once fhe pemait is jssued the Applicaut is required 1o conduct background grommdwater sampling
quarterly by collecting four groundwater samples from each mionitoring well within 24 months.

“3IDTAC §212.44 (&) (2004),

“30 TAC § 292.8 (e (2004),

TSI N e o b e ol L . L e e e g aa e
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© After background sampling is complsted, growmdwater samphing will be oo an annnal basis. The

facility will inciude & groundvzter momtoring eystenr: based or site-gpecific tackmizsal information
consisting of z sulficient munber of wells installed ai appropriate locanons and depths to Vield
Tepresentative gromdwaisr samples fom the uppermost aguifer. The groundwater InOTHIoNNE Wells
will be sarnpled and enalyzed in accordance with the SOP. Thes ED has determined that the proposec
groundwaler monjtoring systsin meets the minimwms requiremsants s=t forth in the niles end, i the

Ppenmit provisions are complisd-with, will provide adequats-ZICUNfWaTer 1 oniIoHng.

COMMENT 5 (Surface Warer)

Amn Messer, Juiie Moors, Alion Phillips, Juli Phillips, M.D. Thomson, and H. Phillip Whitworth
are coneemmned that the facilityis in violation of 30 TAC, section 332.45(1), epactedto Proteci surface
water. Thers was sperial concern expressed abont the pollution of Williamsen Cresk. Julie Moore
cominented that the water in Williamson Cresk should be tested. Ann Messer and Alon Phillins
commented that the deention pons is madegnate 10 prevent surface Waler runeffin a 100~year flond
event and that the facility hes not prevented roneff imio Cowpen Creel and other properties during
sworm events 1o the last faw years. ' o

)

RESPONSE 35

The Applicani has dsmongtrated cornpliancs with the mininmm requiremants that inclade a 4 esign
capable ofmanagingrun-op and mo-ofF drming & 25 year, 24-hovr ramfall even: such faay it pravents
the water from contacting the feedstock in agy parl ol the composting process.” Additionally, the
Applicani hzs demonstrated that leachate will be contained in a insd rer=nton facility for storage
unfil proper use or disposal ® Upon revisw of the application, the above concems have heen
address=d by requiring the berm 1o be extended so it is contguons along the entire faciiity boundary
wiich includes the siorm water holfing pond area. The slopes of the sides and tos ghall be graded
and mamtained in such 2 manner so as o minimize the potenfial fo1 erosion. The herm shall contain
allof the dramage within the facsility boundary diring a 100-year flood event and still will have a free
board of three fest The ED has determined that with the additional requirements the application
complies with TCEQ rules and should protect surface water.

COMMENT 6 (FEMA Maps)
Robin Schoeider is concemed that the Federal Emergency Management Agency (FEM.A) map used
to idemiify the 100-year ficod plain are oui-ofidate and madequate to prevent surface water

coplamymnation.

RESPONSE ¢

The TCEQ rules do not specify the preparation date for the FEMA map used during the review
process. The application must be reviewad usmg amap that provides the location and lateral extept
of all flood plains and wetlands on the site and within 500 feet of the site.” This application was

7 50 TAC 322.450) @004).

B 30 TAC 332 4501) {2DD4).

%30 Tac 4 33247(EN AN VIN2004),
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CO185E dated June 16, 1993 which cormlies with TCRO

rzviewed using FEMA map No. 48453
rnies. :

COMMENT 7 (Accepted Waste Stream) _
Juby Poillips and M.D. Thomson are concerned fhai fhe facility is not in complience with 20 TAC,
ssction 332.45 (10), enacted to prevent unsuthorized and prohibited matsrials from being applisd

Io or mneorporaied into feedstocls, I~process material, or processed material, Ann WMesser, Juhe

Moore, and H. Ly WENWorth are concemed abows the besuzi0es ahd ofher CHSImCAlE contamnsd
1n the material being commposted.

RESPONSE 7 .

TCEQ rules have been adopted to prevent unapthorized or prohibited materiajs from entering the
facility. The rules require the sntive facility to be fenced; maintsnance of a gaie zt the enfrance that
is focked outside noymal Opsrating hours; apd at least ons employee on-site to inspect deliveries
during operating hours, Additionally, the rules prohibit certain materials from being apphed to or
neorporated into the feedstocl during the compostng procsss.”® The ED has determined that the
submitted application complies with TCEQrules, To the extsnt that unauthorized and prohibited
material are accepted or prokhibited material is incorporated inio the feedstock, such activities would
bz in viplation of the propased permit and enforcement action may enfue.

The substancss being approved for composting i this permit have bsen authorized under Title 30
TAC, Chapter 332, and there has been na data that suggests the substances being composizd pose
athreat to the envitoxment when propeely handled in accordance with TCEQules. The terms and
conditions containse i fhe draf permit protect humean health and safety 2nd *hs environment.

COMMENT 8§ {(End-Product) Cal . e el

Julie Moore, Juli Phiflips, amd WD, Thomson are coneerned that the facility doeg not comply with
30 TAC, section 332.45 (11), which requires compliance with end-product testing and standards.
Lee Mackenzie commented that he is a gardener, he uses the facility’s end-product and hs thinles it
18 great, ' ‘

RESPONSE §

The end product produced by composting operations is required to undergo testing and sampling to

- deteruine a final produet grade before it is sold and distribuied.!! The material is tested for
composition of foreign matter, mineral and metal concentrations, salinity, pH, and pathogens, The
procedures fo obtain representative samples of the fmished product incinde saupling of every 3000
cubic yards produced from a minimum of five Jocations using specified equipment and anslysis
process.  Uponraview the ED determined thet the sampling, analysis, and testing procedures sei
forth m Appendix M of the application complies with TCEQ rules, .

COMMENT Y (Fire)

P30 1acy 332.45 (10){2004),

N30 TaC s 332.45 1 15[2004).

1
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j Juh Prllips commented that the facility recently had a fire and that sha is concerned abpwits impact
on the facility and emdronment

RESPONSE 0
The facility is reguirsd to comply with provisions of the Jooa] fire code, provide fire-fighting
equipmem, and provide fire fighting fraining for site smmployess.”* The application demonsmate:
[T ‘-~—mmphmme—wiih-mia—mq1—1i—1=ea-za-sm'38«aﬂd;the~,4Lpplicz|m.ha.s~statsd.ﬂ1at.ha.\xazill.moﬂg.:mﬁl doelogalfize
; Geparuent, if necessary, 1o dsvelop additional operational pians.

/ COMIMENT 10 (Operations)
! ‘ Julhe Moore and Juli Phillips are concerned fhat the Taciliry is not beingproperty operated H. Phillip
‘Whitworth commnented that the facility is operated in 2o environmenially reckless manmer.

! RESPONSE 10

‘ ' Texas Organic Recovery Facility’s compliance historynndsr MSW Registration No, 47006 dloes no
mchids any mvesdgaiions, notices of wiolation, or enforcermsnt actions. Additonally, the ED kas
nol receivad any information thar indicates the facility is comrently pollnting o1 opzrating m an
=nvironmentally reckless manzer.

Viglations can be reported by contaciing ths Environmental
Violations Hot Line toll frae, 1-888-777-3186 or by contacting
FCEQ Region 11, Anstin Office, at 512-339-3705.

COMMENT 13 (Traffic) _
Arm Messer and Tuli Phillips commentsd that the facility brings a iot mors trafiic, especially big
trucles, and wants to kpow if anything is going 1o be dome about the Impact of additional waffic in
the area.

RESPONSE 12 ‘
The Apphcanthas Indicated that when the facility is operating 1 will irupact traffic by an additional

* 10 vehiclss per day. The mformation provided by the Applicani indicates that both access Toads.
Goforth Rozad and Williamson Road, have a carrymg capacity of B0,000 pounds and fraffic volumes
07 10 and 260 velucles.per day, regpectively. The Texas Department of Trensportation did not
provide any corament after it was provided with nofice of the application and an opportunity io
cornment .

. CHANGES MADE IN RESPONSE TO COMMENT

Tn response 1o public comment and in order to improve the prevention of surface watsr mnodT, the
berm mmning along the permmeter of the permit boundary has been extended to includs the permetear
of the aetention pond. '

Réspcr:tﬁll]y Su.bmjttéd, '

* Papracs 332.477)EY2000),
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Stephanie Burgeron Perdue, Dircctor
Exvironmental Law Division
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esry N[T/ th Icg/ St Atcomés ij/; e
Bovironmertal Law Division

State Bar No. 24045530

Representing the Executive Director of the Texas
Commission on Environmental Quality

CERTIFICATION OF SERVICE

I certify that on July 19, 2005, the "Execytive Direcior’s Response to Public Comment" for
Penmit No. WISW-2320 was filed with the Texas Commission of { Bovironmental Quality’s Office

of the Chief Clerlc
j?/z//ﬁ/ < //

I'_ﬂsley 7. Nichg]es; Staﬁ &‘tomey
Euyirommiental Law Division
State Bar No. 24046530
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